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TRACTATUS 

2)o  ! 


U  L  T  I  M  I 

VOLUNTATIBUS. 

in  OMNIA  EAy  m 

hic  materia  occurrunt,  ita  f  lene  cum fuis  am-  . 
fi/dticmhue,  limitationibm  y  ijudfUonibus^  , 
tognatis  exhibentur  dr  traiiAntur ,  ut'  ■ 
*vix  aliquid  deJiderMri 

Opus  omnib.  tam  in  foro,  quam 
infchola  verlantibus  peru- 
tileacneceflarium.   f v^o^^aoi  , 


Auc  X  O  |l£ 
TUOUA  UAVLlOy  CON  SILIARIO 


GiEss^A  HAS^sonaic» 
^SwmgiiAut  NktUuUmpelihTjf,  j^tad, 

M.  D  C.  X  X. 
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PERILLV^TRI  AC 

GENEROSISSIMO  DOMINO, 

DN.yoHANNL 

COMITI  IN  3?afTaft)/ 

Jjomtno  meo  bemgmjjimo. 


DamifTam  in  pro* 
toplaftis  Dei  ima- 
gmem  nos  nulla  re 
magis  quim  litera- 
rum  ftudio  accedere  pofle) 
qui  inficias  ibit ,  erit  nemo. 
Nam  ut  de  fcientiis  philofo- 
phicis,  quasquidam  aflimila- 
tionem  cum  Deo  definivere, 
nihil  jam  dicam,  tefte foium 

):(   X  laudo 


BPISTOtA' 

laudo  (Gientiam  juris.  Hac 
enim  quafi  perlpicillo  in  hac 
irnbecilUcalieau^  natursehu- 
feria  vidernus  &i  indggamus , 
ijualiihafic  ccsieAi^  ilkmens 
Q\xn(bL  gubernans  6c  confer- 
vans ,  quod  fcilicet  honeflis 
confiliis ,  jufto  ordine ,  je^ta 
difciplina  &  Rerumpub.ww|.v 
gaudeat:  averietur  autpm  ^ 
horribiliter  vin^icet  qua^  his 
contraria.  .  Qiiid  autem  feli- 
cius,  quid  hominis  iiatiiras  & 
piEcio  con  venientius ,  quam 
divinitatis  voiuntatem  inge- 
niiiagacitateperlcrucari  acinr 
dagare ,  inquifitam  6c  cogni- 
tam  quanto  maxime  fieri  po- 
CeA  cultu ,  6c  honore  proie- 

qui. 


qui ,  ad  ej  us  norniam  omai^ 
confilia  dirigere,cogitatiQnes 
6ca6liones£edere9  &L  omne  ^ 
touus  deniq;  vic£  cur£im  ia^ 
formare?  Inhocprimwi  iu- 
mus  condici,  inhocnaafii^e" . 
ducati ,  ut  archite£lurn  cum 
rerum  omnium>tum  humani 
generis  ,  Deum  agnolcarnus . 
&:venercraur! . 

Nam  &  Echnici  hujus  iqi^ 
cntiac  tantam  deprehenderAit 
dignicacem  ui  ejus  originefa 
non  niG  Deo  adicribere  po- 
cuerini: :  £c  iUos  qui  ei.  addi- , 
icend£  operam  navarunt;»ne- 
lcio  quo  habuerint  pretio  6c 
honore?  Domum  Jurilcon- 
fiilti  Ciccro  totius  civitatis  o-r 


« 

BPISTOLA  I 

racalum  eiTe  dieebac :  a  quo 
t^nquam  ab  ApoUine  refpon- 
£t  vica^ue  confilia  poflulea- 
tur :  cui  aurea  munera  tanqua 
Delphico  ApoUini  deferan- 
tur,cuj  us  j  anuafrequens  iem- 
per  turba  adeat,6c  quidubii  at- 
que  incer  d  ad  eum  accedant  > 
acceptis  tanquam  a  Deo  re-  ^ 
{poxifis ,  Hrmi  6c  certifTimi  re- 
vertantur.  Quod  hic  verbis 
docet,illud  jMutiHS  ScavoU 
cKemplo :  ej  us  fiquidem  do* 
liium  honore  hoc  Romanos 
ai&Qiife  hi Aoriar um .  monu-* 
irientis proditu  legimus.  Nec ' 
defunt  C^laruna  exempla,qui 
hancicienua  6c  ejus  alumnos 
fiimmo  (emperafFecerilt  hor- 

nore 
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D  E  D  I  C  A  T  O  R  I  A.: 

nore.Claudus  Imperator  Ca- 
jum  Jureconfultum  prsefe- 
6i:ura  donavit.  AlexanderSe" 
'verpts  Ulpianum,  cujus  con- 
filioutebatur,  pallio  fuo  pro- 
texit,  cum  milites  vitam  ejus 
peterent.  Sedquidopusmul- 
ta  coacervare  exempla,  cum 
unus  Juflmianm  mftar  o- 
mnium  elTepoffit.  Hicenim 
Jurifperitos  non  folum  ma- 
ximoaffecithonore;^  fed  tan- 
tam  ejus  fibi  acquifivit  fcien- 
tiam  ,  tantos  in  eo  exandavit 
labores ,  tanta  in  poftentatem 
contulit  beneficia,  ut  immor- 
tales  merito  ipfi  quifq;  habe- 
re  debeat  gratias.  Quid  ?  quod 
ipfametiam  Imperatoria  ma- 

)•(  4  jefta- 


•BlflSTOEA.; 

j  eftatem  non  fb  lum  armis  de^ . 
coracam^fedetiamlegibus  ar.-. 
mataeile  voluerit^  uc  utrum- 
que  tempus  &  bellof um.  ■ 
pacis  re£te  poiUt  gubernari.. 
,     Quanquam  cnim  de  dignita.- ; 
te  reliquamm  diiciplinarum 
nihil  decerpam ,  juris  tameri 
icientiamlul  honellius ,  nxhii 
laudabilius  facile  exiAunem, . 
Paceenimquidamabilius9  at 
hanc  leges  pariunt,  libertate. 
quiddulcius?  atleges  hujus 
fundamentumfunL  Corpus* 
.  line  membris  conflare  non* 
poteft,fic  nec  civitas  fine  legi- 
bus.  Harum  repaguhs  effra- 
&is,y  quis  oppreflo  feret  auxi- 
lium  ?  harum  jugo  excuflb  ^  ' 


D  B  D  I  C  A  T  O  R^I  a; 

Cjuisunicuiqjattribuet  fuum? 

quis  viduasconfolabiturPquis 
pupillos  tuebitur 

Hinc  omnifeculo  inventi 
fuere  virilaudatiflimi,quihac 
fcientiam  magis  magisqj  co- 
luerunt  6l  excoluerunt:  mter 
quos  no  poftremum  occupat 
locum  Clariff  8c  ConfultifT 
D.  T^homas  Maulim  Confi- 
liai  ius  domus  LaubaCenfis  fi- 
deliflimus:  cujusinterreliqua 
operanuncproduco  tradtatu 
de  T^eflamentis  do6liflimum> 
utililfimum.  QuemutG.V. 
periUuftris  &  Generofe  Co- 
mes  infcribere,  caufas  habeo 
plures  quam  ut  ilHs  enarran- 
dishic  fitlocus.  Quantaenim 

G"V 


!  bv  CiOOqlc 

4 


pura  Ey^gdii  dodriiia.fuerit; 
pietasjippis&toafonbus ,  uc 
iprovprbium  hahet,no^n  igno- 
.tum^  :Sed&propriavirta;* . 
.te  G.  V.  jta.eKcellit,utejus  lu- 
-^efieritprpccones 
.«^osdCextef':^^  qukn  plurioiq^. 
Atqj  ut  reliquarum  mentione 
^am  non  faciam  in  ipfi  jurit 
Grudentiatanto,s  cpnftat  eam 
jfedfle  profeiius ,  ut  vel  hac 
ibla  de cauiahuic hbello  Q. V.  , 


•aqronum.  elkere  yolui,  de- 
►joi.  Acapi^tigitur  penlluftr. 
G<  y.  qua  folita  animi  beni- 
gnitate.hqc  quod  pffero  ve^ 
nerationi^mee  teAimoniua^ 


V'0  •*     -  per- 
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DE&ICATOaiA; 

perpetuum :  mequefibidein- 
ceps  benigniflroe  eommtor 
dacum  h^bere  nori  dedigne'- , 
tur :  qua  viciflSm  divinae  pro- 
ted^ioni  Xommendo;:  eiquc 
inde  feliciflim^  quseque  pre- 
cor.Dabani.Giei{5  Hefforurgt 
pridie  Trium  Regiim,  Aniio 

M  Dc  xxy 
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AX>  CLARISSIMUM,  GONSUL- 
^tiflimum,  Dn.  Thomam  MAULiuMf 
*  Seacunum  6c  Cooiiiiariuoi 

Laubacenfcni.     ...  ,  /.  , 

EST  TelbmenraiivfiwTcftatio  mcnds, 
Etlahor  hU  menus  cciiis  ezn^  iiku 
Jejluru  bona ,  ra&oli  fuperantia  longe , 
.  EibmuftamsJ^qtnbmomk 
lejiarishnaqtufrofuntiuveni^feni^f 

QiumTeftammtumMznli  Chni^^^ 
Quoplii5teftaris,plmvenkmdeUi»i.  " 

Tran^  ^mundiy  regmafeamatranfte^ 
^vcnit  a ftu^i6.umafam  manet. 

« 

GidcLM^ifttbj. 
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fltcccflio.ppniipgit  aut  et  t 

:^ftaro,  _r:        65  j  -  >/* 

t  Ex  ulciixia  xrfutacfc  fuc-  1 
ccdicur  vcl  jurc  Civili  vel 

jiVePra^coriou.o  rm 
1:,.  t  Jurc  t;:tyiljtfucG5diturJ 

Yel  qx  X^rt^i^tcjijtp  ycl  cr 

CcxdicilUs,^^^ ,  . 

t5aeccflio»is>  qua?  fit  ;cx  tcftamcptQ  >  ^^^^^.4 

rcoiper  prior.eft^^fc  fuccc/lioncm  ab  in^tcO^^  ^^** 

zladit,8c  quamrliu  fucccflbr  .cx.fcftamci^f^^P^" 
iir,tam  diu  liyercs  ab  intcftatp^^aon^acM^^^^^tur,/.^ 

uamdiu,  55^.  l.inplurium ,  -jQ.fde  Afi^^^^'  '^^^  ^?»^>-*^ 
md.  hSred  L  qufimdiu^  % ^J^^  njft^^  A  h  debonot. 
yJfeJf.fecundHm  tabuU^i^  1  Cund^iibfKl,  Of^te,  Cdd,[ 
fi^^n  de fuccejf.  Vujt  j  arifprud,  Ri^fip.  /i^.  i ,  tf. 

pfinc.num.  i*^  .h^chv.x^.  i  . ,  ::ijJ  *  mjJ3d?a) .  ;  : 
TcftarncricumtamcnfiAumcffci^|H^a:fua\i-i 

r ,  fcH  pr«fumit:^r  grp  co ,  qui(  diqj :icfunaunl\ 
ccXnjjfe'5^i9Kft?t^ii§?i#?f>  djfifc^ijijdiaum, 
ctcftaxncntum  probare  dcbct,  Barto^j^^cx.  5c>^ 
\inLi4pojefiyffydeacquirendhfrrt:dit,]^(,  AJjpxand. ' 

iii.RimiA^^iciScn.Curt  Jiin,:&  C^^^ 
ncifaii^C.d4coUat.Gii\AoT}^^fxjn^fA§{^^^  _ 
w^.num.  1 1,8,  Curc-Scnior  conf  17*  Guiliclm*[ 

^  A  '  Bcnc- 


BcQcHicl-i;j><:/y>.  Bjiynutit44,  snverb.uxcrem  notnini 
Adilafi/tm,num. ^.oun ^uerbo  teflnmentum, inprinc. 
ikteftnm.  Guilicliri.  MkjQcdusjrJ.^uafr^dtUynnm^ 
^yMreg jut.  Bcnvznd.covf  xj.num.iMb.z.&confi. 
i^^;num  3 .n. conf.^i^.pMm^i.fih^- ^^^'f' 
'  iV*^^-  ^o-    d.J^t?rmpcipati,in  i.  . 

j^.pr&fumpt  i.num.i.  Michatl.Grair.  J  teftMmintumy 
tnprincip  num.  i.^Ratiq^i  concicrc  tcnamcnium  cft 
i  quidfa<lti>ediutcm  qu^fatfti  faniiJOD  pr-efumu^^ 
cur ,  /.  beUt>y9.*fa^A'j f.-decapttif  f^  foftlimin.  reverft 
non  ergo  pra^furoicur  tcIUir^pium  fjLdum  &  \^ 
coqui  atl^gar-,  inccftatum  aiy^actrr  dcccfTill'c>  ad 
fuamintcncioiicmprobaQdaraaorf  tenctiir. 

Vcrum  coiKrarium  dc?fe(iderc  co..  ia  funt  Ra* 
i  man.  ^  Dcc.  ini^^cmancipAtsTCoJ.-de  coBatien.  Spc- 
<^laV.  t'w  tik^^S^^^ftam.  $ .  fetjiuituf  vidcrt ,  num?,t4 . 
^^^^ylconfpolnHm.  i o,  /ii^?!. Francifc.  Arctin. in/. 
-rfidfia^^^f^^.^ol^fnpenuh.verfMmpii^^  lixi,  f.deac- 
q^iiren^),^y^Hit perl.fi emancipats.  pcttcrba  ncc  ul- 
lum  rclt^f^^nYum  tcliaumvjaDais  rcrbis ,  proba^^ 
tum  faeric,  c^d  ck cbUiisonib. &  l  Atkfe H.ex  caufa/ 
ff  de  interro^.  a<^  .  -  ^  x^^^ 

■    Cxtcrumc^^tCitdicafjirima  afHnio»  nt  locatn 
habcarctTam;qdai^do  paflifhuv^nfutJViflcnc  homi- . 
ccstertifi^cfr5fifcrtahientttfn         adhticnon  prsc- 
fiimituV?^ii(Wt?6dcm'ih  foto  fhotlcni  cdnfeccric: 
tcftamcBtum  ,  Curt.Jun.  num.i^.  Sapta  num:  14^^^ 
'iRiffiihHWif^Tr^',6  t  inlfiefhMhtsptstiiCod.de  ccl- 
/iK  hibctc«iirr&  hocin  cafti  Ipctim  ratio,  «jaod  ca 
quarfacli-func  uon  prarfumrtQtur>  MtRCch./?./M- 
furrrpt  M:  ^r^a-airr  -n.Iiii 

''''^^ft^in^sturriytita  ut  h!)ium  noa^lbeathsec 
pftefurffptio,quattdo'jam  conftarct  conditum  Bi-^ 
iffi'ti:iVam?ipnttim,'  &  cjuis  ailercrtt  tcftiitorcm  il-- 
lnd  rcvocaffc  at^tic  itainccftacttm^cccffiflcn^l 

cuac 
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fnnfcnonprapfamitur,quod  isdcccflcritintcftatus, 
.  Bolognzt.  ml.fie9vancipiti,  num  j.infin.  Cod.dcj 
coUat  Mcnoch.  lib.  ^.prAfiimpt.  i.num.ii.^uisLnon 
pra^fumitur  mutatio  voluntacis ,  ficquc  tcftamcn- 
ti  rcyocatio>  /^*»;?!  tefiamentum,jf  deprobat, 
,  .>  tT^ft^mcnru  cil  voluntatis  noltra^jufta  fcnte-  4 
tia  dc  co,quod  quis  poft  morccm  fuam  ficri  vclic ,  * 
Lj.jfditefiam. 

tTe(tamcntifadtio,  fcu  faculras  tcftandi  eft  7 
jurisgcntiam>  folcn«icasautem  ccftandi  jurrs  cu 
▼ilis,  fiartol.  in  L  interJum,  num.  7.  ffl  condi^.  h$3. 
A^.>Ludoy.  Gbmcf  inf./ufereffy  num*  }  6*  Infiitut^ 
JesSion.  Anton.  Gomc^.  A^.  i.vartar,refolut  cap. 
I.  nun%.  X.  verf.  exiqAo^mit^  ^rrbid.  in  slnnbtac«  ^ 
JSman.Soarcz.  iii//f.C.Covarr.  ^.refolut  cap.6.num. 

Wcfcnbcc. infarat.  nUf^.2.ffquitefiam'facer.pojJl 
SchnzidyrJnruhn,fe0mum.  i  i.Inftitut.dtteftam. 

Smd.confil^xoy^um.14..  Cujac.  ad4^  i.  ^  j  .fi 
qui  teftam.facer.  H  icro  n .  Ttmt\.dijputtit.  1 6.  thef  u 
Ut.  b.  volum  Lcopold.  [Hackclm.  di^ut.  t6,  lit.  bi  . 
£c icacomteuniccFrcncire  Dd.  referrl^o ysr. ; .  refc^ 
Iut.cap.6.num.y.  Tnizzn.incom.opin:lit,  T.abtefta^ 
msntum,  Villalob.  /ir.^TMiio.  Clzt.^.tMfiMiMntum^ 
a:x:SozTtz.lit,T.n.i  i .UHol  Rvct.Jnnxonf.xS.nu^ 
roii  DiffcniiuntPattrJtdprinc.Inftit.di  tefiam.ordk 
num.  1.  Anton.T ctcgt^intr.dtfideicom.at^,  ij.nunn 
III.  Valcnc.Forftcr.  difput.ix.adtit.  t^.  ii.ii.iji 
\^,Ub.z.lnftit.ad§xumpaulattm.  . 

Eziaddinfcrtur/>rm^^quiafolcntiiaceftamenci  ^ 
funt  juris  Civiiis  >  ha?c  foiennia  ftatucis  Princi;» 
^  pum  &  confuecudinibus  iocotum  mucari  &  alce« 
rari  pbfle  <  l.finon fiecinli,  Cod.  de  ttftam.  Bart.  inL  u 
n.i6.  C.dcfumm.Trinit.  Ecfeiquunturibicommu* 
nitcfdlii»  Boer  dictf^x^.pofi^num.  4.  Nicoi«  Even 
Jiin.conf.ij.num.i^.voL  1.  Etiicfervari  aicPere^ 
grin.Mi truiifidiic^mmijf nrt. 5 z.rMm^  110.  Siboi*» 
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IaL  I.  de  uhlm.  Volunnt 

Jemnnum  juscivilcpotcft  tollcrealiud,  S.fednA* 
turaliailnfiit.  dejur.natur.gent.  (^civiL  Ecquod 
legc  vci  ftacuco  poccft  fieri^  i  dem  &  confuccudinc » 
LJe  quibu^  cum  ihi  notAt.ffde  legib, 

5f<:/i«/ftinfcrtur,cumPrincipcs ca,  quaefunt  ju- 
lis naturalis  vcl  gcntium rcitiingerc poflinc  >  Barc. 
inLomnesp^puli^num.  xi  jf-  dejufiit.jur.  Benc  poHe 
legc  velftatutotcftandi  faculcatem  rcftringi  ut  in 
certis  cafibus  non liceacccftari»  S\ird.conf.  ^6 L.poft 
num.  14.  vcluci  nc  mulicr  teftetur  (inc  prarfcntia^ 
duorum  corifanguincorum,  Roland.  in  traci.  de  lu'" 
erodot.quAfi.Zx.  SxiTd.confiL^  i^num.^.^confil  ^6u 
poBnum.  6  ncbonapoflincrelinqui  filiabusftaDd* 
i>us mafculis ,  nc forcnfis po/fic inftitui ,  Surd. conf. 
46i.?ium*i^.  Sicdc  confuctudinc  S^xonica  noa 
poteft  mulier  in  prazjudicium  cognata:  tcftari  de 
bonis  urciifibus,  Schncidx/.  in  rubr.num,  1 1.  Inftit. 
de  tefiam.  ordin  Sed  nonpojfe  Principcs  gcncralcm 
legcm  jEacercquaomnibusintcrdiciturtcftamenti 
fkctio^quia ca,  qux jurc gcncium pro veniunc , irn-r . 
mutabiliafunt,  ^.fednatHraUaylnfiitut.dejur.natur. 
Im6Principem  ncunialicui  homini  fance  mcntisi 
intocnmiatcrdiccrc  ceftamenci  faftioncm  pofl'c% 
Lexfa3o,§.nam  fifi4riofo.(^ibi  Avctin.Sc  Caftrcqf.». 
6.  Jaf.«i<;w.g.ubidiciccommuucm  fcnccntiam,jfl 
de/uulgar.Smd.conf^6^.num. t j.  Nififubfitcaufa 
pnhlij:2jlJtetn.fiverberatU4,^.i.jf.de  rei  vendicatj. 
Lu  ctii6 ,  Jf.de  e  u/^.  Barc.  in  FroAm.ff.  P  ereg  ri  n  .^^ fidei* 
comm.arti  t^.num.^^^^  Obprivatum  ccmmodum 
vcl caufam  id  fieri non  pocclt ,  cciamubi  agicur  dc 
utiiitarc  filiorumccftari  volcncis ,  Surd.  confiL  461. 
nufn^i^.  Imo  non  poflunc Principesfinc caufa pro- 
hibcrcnc  aliquishomofanas:  mcntis  mutct  tcfta- 
mcntQmfsi£t\iii\ySixrd»confiL4.6t.num.  zj.  Tertii 
infcrtur,quiatcftamcntafuntjurisgcntium,  &raT 
ciojuri&diYiui.&.na^uiaiis  fuAdc£  ulumas  di£\inr 
^    '  dorum 


th.  1.  de  Teflamntis  tngenere.        ^  J 

flbrum  voluntatcscxccutioni  dari,  Principcsrcm 
alicui  in  teftamento  rclidam  aufcrre  &  in  alium 
lcabsfcrrcnonpoircFulgof.  inl.fiteliamentum,  C. 
ditiflam.i^inconfil.      Alcx.i»  confii  z.volum.  i,- 
Kuin.conJ.^o.num.y.f^  ^.^confs^.num.y.volum. 
5 .  Socin. Jun.r(7;i/6  5  .num.  i  .volum.%.  Bellon.  confi. 
x.HHm.^.  Ccphal.  conj.  x  1 1 .  num,  5  8.  Mantic.  intr. 
deconje5lur.ult.wlunt.lib.ii.tit.ix.num.ix.  Dcc./;> 
conj-i  5  j.num.  5 .     f .  ubi  concludic  Princjpcm  noa 
pofrccuidamccrtiodomum  fubjaccntcm  fidcico- 
miflb  in.  prxjudicium  fidcicommiflarii  donare« 
IdcmDcc. mr(?»/"4oj.»«w7.i  j.f^conj^  57  num.4. 
^inconj^  19.  Coyix.lib.^.rejolut.cap.e^num.^.  Bc 
hocnuUumhabctdubium ,  fiquasf^o  cft  dc  ordi- 
narit  Principis  potcftatc,fed aonon  Principcs  hoo 
poflint  dcpotcftatis  plcnitudinc  Do(flores  non  c6- 
vcniunt, Angcl.Pcruf.  m /.i/my? o/^r^^Vr^/^w.J.  I  .J^ 
derefvefuticMt,^inl.Lucius^.deevi^,  fcntit>  quod 
Principcs  ci  plcnitudinc potcftatis  hoc  poflunc, 

.  ^ucmfcquuncur Alcx.r(?;st7i/.  ziS.num.z^.B^iihzz. 
conJ.64.]2,(.inl.fin.C.Ji contr.jHf,  Dcc.conJ.  1 9 1 .conj. 
%69.num.7 .(^ conj. *  Ccfhs^..  conj  ii.  num,  19. 
Francifc.Bcr,r(7»/i/.5  6. 5  3.  VcrumhaccAngc- 
li  traditio  communitcr  rcprobatur  &  communicer 
concIuditur>Principcsdc  plcnicudinc  poccftacis 
abfquc  caufa  non  poflc  toUcre  jus  realitcr  qua:fi- 
cum  cx  tcftamencis  &  fideicommiifis,  five  teftamC'- 
ca  &  fiileicommifla  fint  dejurc  gentium,  fi  ve  de  ju*^ 
Tccivili,  Cravctt.r<>»/24 1  .num.  1  ^.(^conJz^^.coL 
y ^verJvenionMnc,}Acnoch.conJ  10 f>nu.  55.  Vafq. 
Ulufir.quaft,c.  $.num.  iz.  Aii.P inxAl. inruhr. dere^ 

fcind.vendit.in  i.pap.  Antoo.  Vcic^i.de  fideicom^ 
mijf.art,  5  i  n,  1 5 o.in fin.  Nam^ut  fupra  eft  didum> 
Kicio  juris  divini  &  nacutalis  fuadcc  ulcimas  dcfun- 
^orum  voluntatcs  cflcexcqaendas  >  at  ubi  lex  Ca« 

-  AOiiica  vcl  Ci vilis  cf|  fuadata  in  aliqua  racioDc  dc* 

A    I  fccA< 
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fcendcntca)urcdivino,aut  jurc  gcntium,vcl  a  di- 
<fl:aminerationis  nacuralis^Euncdifpcnratio  advcf'' 
fus  cjufmodi  Icgcm  dcbct  cflc  cum  caufa,  alias  dif- 

*  f\fztioz{lct,Ahh.mcpertuas»col  \  i  extr.  He arhitrar. 
Fclin  inCf.adaudientiam,eL  i.Jubnum.  lo.  'uerf  ieni 
fateor.extr.derefcript.  Imo  quia  naturalis  xqaitas 
fuadct,altimasdcfun(ftorum  voluncatcs  fervari  & 
nonfubvcrti;  Principcs  de  plcnitudinc  potciUtis 
ncquidemharrcdcm  ab  oncrc  fidcicommifli  libe? 
rarc  poflunti  Fulgof  Roman.  Corn.  &  Jaf  in  l.fite-r 
fiawentum^C.de pejlam.  Covar.&  Pincl.  d.  locis.  DiC- 
fcntiuntAlci.  confx.nu,^x.Dcc.confi69.  EtPrin- 
cipcm  non  poflc  ex  plcnitudine  poteftatis  tciU-t 
iTientisprivatorumdcrogarc,  ncc  corum  lcges  & 
condid:iones  tollere  vcl  mutare  tradit  Matt.Stcph» 
cent.iJlluJlr.qudfi.i.  Necpoflunr  Principes  fl  tc-p 
ftatorvocayitlegitimc  natos,  de  plcnitudine  po* 
teflatiscontra  cx'prcflam  tefiatoris  difpofitioncm 
legitimarcnaturalemy  ut  ad  alteriuscxcluflonem 
fuccedat  pcrindcacfide  lcgitimo  matrimonio  ef* 
fct  natut,  Dcc.  conf  5  5  j.injin.     confiL  5^7.  Covar. 

'  lib.  5  .refolut.cap. 6.ht\.  Pinci  in  ruhr,  de  refiind.  'ven-» 
dit.inz.part.Socin.]un.confi6^.nupf.z.^confj6^ 
num.i4..^if  in  yvol.T?2tiCconf.  1  z.num.i^^.in 
wL  Gt2t.conf19.inx.dub.Bc10.conf11S.nu.  5  S.Bcr- 
t22.confioi*  num.z  ^,Anton»P ci[cgt.defideicommiJf^ 
ftrt.i^.num.  44.  Fatentur  tamcncx  caufa  Princi- 
pcspoflcnonmodQrcmqusercndamfed  &  quacfi- 
tam  auferre  &  alceri  darc  precio  feu  a:ftimatione 
poflcrtori  retributa,  Jaf  w  Lfin.  num.  2.  C.ficontrm 

jusy  Dcc.confisi  Kol2nd.cot7f69.num.  z.  ^yi./i^.. 
3 .  Et indubitater hoc  verum elt,ubi  caula ad Rem- 
publ.  pernnet  j  yeluti  pro nfu publico,  pro  publico 

'  bcBciicio,probeIIo,  propacc  vel  in  remuncratio-t 
pcmcorumquigloriosc  pro  republ.  milicarunt, /♦ 
itm [ili^tkmiHm ^  i  Lmt^j  J^.  dt  cvici.  Anton* 
'     I  ~  *        '  Pcrcgr, 
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^  t  TeftMfitmdlM  tfttfti|M^aiHitawrd  tnili care. '  s 
t Paganum £uiiii^ipi^ant&  ii  ?dyia|<»am  mi-  > 

t  Ucramque  ficpei;  faijpcui4m?elp6C,  ouAcapa-  i  x 
•tidiiem.    -    -    .       :  ...         '  •  ^ 

idMif  tt^toytribiiria  itbus  yer(anttic }  ^lt^f^erfoba 
^ihlacis :  lo  ceftameoci  modo :  In  rebas^quistcltar 
oncM^eaTeri  of0mi&  jn|icrfona  cidtoncis» ^mki* 
■twlaAftiicftiiiiigiiUMii  fjiw  i>in<i>fit^nbn  eliimtf. 

maesjare  poiiUoc :  In:ceftaqdi  modo  or^i^bibean- 
tur  exdinfecaseafoleaiiia  teilacoris  ,^uas  jus.jab4e 

■iUUrtlwfeititeirtwtitnamfftwitit  . 
-'fcctoluifiit^ibefif  ptfemts>detoperam,uc  eos  anee 

omnia  ha^redcsitiiUcuaCiaacciccexhasredec :  Stint* 
iii4|n»itmia4i»iiibiisiion«>raiidit^4tyrir^  it- 
•ktittitMirfMUMMwlitlttc,  ob^nMkibtft  ^fi  iult 

ttoahabeaciauceosexh^redec^ii^frimis  fibiinfti-  . 

tnachaeredem.^ttodtifaturfic  fuiKitmtnrnm  o^  - 
^aarittefttinMti,  lotoeiiotii  &  gcntabM^etniti 

Vii  teftamenti  concinecur,0itjielL  Gp$nmM.6.a^.\ 

4»fi^Xi  tz»  *  <  *  .  ».  •    .  •  ,  » 

'  TlTU  L  U  S    II^'      '  V. 

•  ^  t^°     4^'  teftatui ,  ut  teftamcocum  fubriftaj,  1 
lempcr  accendcodum  cit  ccmpus, quo  ceftamccum 

-"Ciijac  9f(  I  ^^im  pmmat  jfi  imj^iiMy  li^ 

.  fiit.quib  non  est permtjf.Li^  tf,^HiuJia)7Kf^€6r*k 
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fccnclcntca)urcdivino,autjurc  gcntium,vcl  a 
<?lamincrationis  nacuralis.cuncdifpcnratio  advcr<« 
fus  cjufmodi  icgcm  dcbct  cflc  cum  caufa>  alias  dif- 
fipatiocflct,Abb.i»<: pertuas.col  ii.  axtr.  He arbitrar, 
Fclin  inc^adaudientiamM'  i.jMhnum.  lo.  verf  heni"' 
fateoryextr.de  refcript.  Imo  quia  naturalis  xquitas 
fttadct,ultimasdcFun6lorum  voluncatcs  fcrvari  & 
nonfubvcrtij  Principcs  dc  plcnitudiiJc  potcfUtis 
ncquidcmliarrcdcm  ab  oncrc  fidcicommifli  libc? 
rarc  poflunt,  Fulgof  Roman.  Corn.  &  Jaf  in  l.fitBT 
ftamentHmyC.de  tejlam.  Covar.&  Pincl.  d.  loci6.  Dif- 
fcntiuntAlci.  confi.nu.^x.Dcc.confz69.  EtPrin- 
cipcm  noD  poflc  cz  plcnitudinc  poceitatis  tclizt 
mentisprivatorumdcrogarc ,  ncc  corum  lcgcs  dc 
condi6lioncs  tollcrc  vcl  mutarc  tradit  Mact.Stcph« 
cent.z.lUuftr.quAfl.z.  Nccpoflunc  Principcs  fi  tc-r 
flatorvocayiticgitim^  natos,  dc  plcnitudinc  po- 
ccflatisconcra  cxprcflam  tcftatoris  difpoiicioncm 
lcgicimarcnacuralcm,  ut  ad  alccriuscxclufioncm 
fuccedat  pcrindcacfldc  lcgitimo  matrimonio  eft> 
fctnatui,  Dcc.eonf^  ^j.injin.^confiL^^y.Coy^r.^ 
tih.  j  .refolut.cap. ^ .  Ari.  Pinci  in  ruhr.  de  rejcind.  o/f 
dit.inz.part.Socin.]un,confj6s.num.t.^  con [.76* 
num.  1 4.c§*  if  I»  3 .v<fl.V2n(.conf  1 1.  num.  148.  in 
w/.  Gt2z.conf  19. in  z.duh.Bcio.confii^.nu.  5  S.Bcr- 
t2z.confioi.  num.z^.Anton.Pcrc^ic.defideicommijJl 
num.  44.  Faccntur  tamen  cx  caufa  Princi- 
pespoflcnonmodQrcmquacrcndamfcd  &  quxfl- 
tam  aufcrrc  &  altcri  darc  prccio  fcu  a:ftimatione 
poflcdori  recributa,  JaC  in  l.fin.  nupk.  2.  C.ficontra 
jHSi  Dcc. confi^j  Kol^nd. conf. 6 9. num.  z.^ji.lib^. 
j .  Et  indubitacer lioc  vcrum  cf l,ubi  caula  ad  Rem- 
publ.  pertinct  >  vcluti  pro  lifu publico, pro  publico 
bcBcficio,  pro  bello ,  pro  pacc  vel  in  remuncratio<^ 
pcmcorumquigloriosc  pro  rcpubl.  milicarunt,/, 

itmfi  wrlimiHm^  i,  iif^ii^^i    4c^^vi^.  Anton, 


Tit.l.deTeftmentUingenere. 

Vwgt.de  fideiccmmijf.  ari;  5    num.  118.  Surd.  con^ 

•{"Tcdamcntum  eft  vcl  paganum  vclmilicarc.  s 
'('Pagaaumfaciuntpagani&lIvcliQreciam  mi-  ^ 
fitcs. 

•  ^Militarefaciuntmilites  tantam.v  ^  ^  10 
t  lltrumquc  iit  per  fcnpturam  vcl  per  nnAcupa-  x  i 

•tioncm.    -    -    .       :  ...  ^ 

l  «^Legesqu^inrciflaordinationctefiam^ci  funt  iZr 
"<lbfervaada?>tribusin  rcbus  vcrfantur  i  ^  Ii^pcrfon^ 
teftantis :  In  tcftamenti  modo :  In  rebus  qitastcfta* 
•mcato  caveri  oportet:  Inperfona  ccflantisjqiucri' 
tiiris>quiteftam«Dtamfaceref^o(Iit  >  non  chimo- 
snaes  jure  poflUnt :  In  teftaqdi  modo  Qt4KlhibcaB- 
tur  cxtrinfccus  ea  folennia  tcftatoris  ,qux  j  us.jub^c 
adhibere:inrebasteftamentiyUtfiqaisliberbs  ha-i^ 
bet,aut  fiae  liberis  parentes«det  opcram,ut  cos  ante 
omnia  ha?redesinitituat>aat  ritcexhasredec :  Simt- 
lis  qua:damin&acribushoaoraadift,  fiquisncc  ii- 

•  beros»  nec  parenteshabeat ,  obfervatio  ctt  >  fi  hos 
noahabeatiauteosexh^eredct^ipfrimis  fibi^infti- 
tnat  haeredcm ,  quod  8c  capuc  &  fundamcntum  o- 

^mnis  teftamenti.  £6  tot  locts  &  generibus  ^erum 
vis  teftamcBti  coatinctur,DonclL  CommM.6,ciif.\ 

T  t  T  u  t  u  s  IL  V. 
y.  .  . .  '  fojfunu.    j  . 

•  ^Vfln  eo  qui  feft^tai>,  ut  tcftamentom  fabfiftst»  1 
femper  attendendam  eft  cempus»  quo  teftametutti 

-6t,princip.  iHJicetftu pMfii^tisf^ua  decejfirit y  ubi 
"  C  u j  ac.  ^  $.  1 .  iiii  noc  sd  nm pertinet  >  fi  impuhii,  /li- 
.  fiit.oiHiknoneffpirmijfLi^.f.quitiftam^fi^ir.U  i^^f^ 
'0xiiihff'd$h^pflffHHnd^0k  i 

A  4    i  Nam 
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^  %  tNam  tQttamentum ab cofadum ,  qui  faccrc 
prohibitusedadconon  valct,  utctiamii  prohibi- 
tionc  pofUa  bcirantc  tcfUri  poflit,  illamquefuain 
anteriorcmfcntcntiamnova  voluntatc  confirma- 
rc  v^lit,id  tamcnnonpofrit,nifiomnia  dcnuo  for 

i  .  lcnnitcrcoq;modoquooportctpcragantur,  Vulc. 

h    lii.  i  .luri/pr.Romxap.';  3  .pofin.z^. .  s 

}  t  QB*'*'^^^^^^^"^^^^^^"^^°'"'^  faccrc  poccftf^ 
ni/ifpccialiccralegeficprohibicus,  laquadtati,  5, 
ffi qui lefta?n,faccr.pof[, l,  ex faSio^  i^^.  ff.  de vulgar. ^ 
pupiliar,  fHbJiit,  Michacl  Gralf.  §.  teftamentum, 

'  zo. num.  i.Co\^i.de teftam. part.  3,  rubr.  num.  ^x. 

yulUtb.i.JuriJpr.Rom  cap.  j^.num,  1 1.  Schncidier. 

inprinc.num-}'Inftitut.quib.nonefipermiff,  facer.  r^-- 
.  ftam, 

4     t  Adultus  fivc  Pubes  redc  teftamcntum  facit  et-' 
iam  fine  autoritate  Curatoris  fi  qucm  habcc ,  /.  -^n- 
►  relio,  $.  Gaju4ff.de Uber.legat.  Mi«hael^Grair.  ^.teftt^ 
ment.q.-LQ.num*  2..  Etiam  inmo  &  contradiccnco 
Curacorc,  Schncidwin4inS.prAterea,num.^.Inftit. 
-qutb.nonenpcrmijffacer.  teftam.  Sitamen  talis  ad- 
wltus  dolo  indudlus  circc  ad  inlticucndum  alium 
jha:rcdem,fuccurrcrctur  Ycnicncibus  ab  inccftacp 
i.pcradioncmdcdolOjSchncidv/  indiB.^.prAterea. 
Incclligitur  autem  Pubcs,  quando  dc  teUamenti 
-ia^ioneqa^ritur,  qui  agit  luprcmum  dicm  anni 

^  1 4.fi  eft mafculus &  1 1. fi ^ft  faimina,/. 5.& ibi  Cu- 
\zc.ff,quiteftarnfacer.xtzsi^.3Lnnoxuminm^(c\i' 
lo,&  ii.annoruminfccminadcbccefrc  complcca, 
l.quaAtate ,  ff.  defeftam.  Ultima  camen  dics  ultimi 

j  anm  in  co&pca  pro  complcca habetiir,  d,  l.  quaAtate, 
Cf'Lfifrater,C.eod,  Schncid v v.  tn  d.^.prAtereay  num. 

,z.ln[iit.quih.none!ipermtff.facer.teft0m.  Ideoquc  1 
liUbfticuci  o  pupillaris  ftacim  atquc  dics  vcnit  cxtia- 

.^mtur,liccciuteIaaondumficiinjci,Cujac.i./. 
^      JE^rotiUi  gravicci;  dpcmnbcnsjfcmimortuuf, 

♦  ,»>  ,  •  -  ,    "*  \ 
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'       .  ,        -     ,  ^     ■  Google 


Tit  J  l  qui  ufiam^mr^  pojjiint.  9 

xnoribuodus  &quaii  io  agonc  conf^iru^uS)  ccfta- 

jHbemwSyX^pQn princip.C^de tejlam.Mhx  ^zM.num^i. 
J^Ceod.num.  i  Barrol.  ibidnum.  i  .Alcx.conf.iz.  nu. 
6Mki,SfCC\i\Mb.^ipart.  ^  ytit.de  teftam.§.  i .  num.  5. 
fubfin,  S\xzAxonfj^i^.»tim.  5  9.  Nicol.Reufacr  tracl. 
de ufiampart. i^cap. 1 6.incip. q;ii.ritur  autem  hoc loco> 
num.^,(^feqq.  Eciwrc  difpoiicio  juris  commuois 
fcrvarur  ctiam  in  ccrris  Saxouicis,  uc  nimirum  gra- 
▼iccrdccumbcns  &  fcmimorcuusceftamcncnm  fa- 
ccrc poffic>  ConfulcConftic.  Saxon.  tom,  z,paft, 

-  qudfi.i9.incip,  tt^aitnfelcl^cs  <Ecftamenc6€ftcut)u 

jQCCX^ti^C/  ic^num.  i^&fe^q-  Colct, dectf.  i  i.sncip. 
jure  civilidonatioj  num,  ^ feqj,  Schacidvv.4^$. 
ult.Inftit.quib.noneR permijffacer.  teftam,  num,  i  j. 
verf  de  jure  Saxonico  magnum  videtur  dubium  y , 
D3i\xx)ijleteftam.num.z6z.fubfin,  verf  procedit  au^ 
temtextU6,  Bc\i{i.adl.admonendi,  3 1  .dejurejur.  num. 
490.  Nicol.Reufa-  teftament part.  z.c,i6.num.  7. 
Ubi  icainDicaftcrioJcncnlipronunclacum  rcfcrc 
Macchxus  Berlicbius  concluf  practicab.  6.part,  3. 
quam  fcnccnciam  cciamapprobavic  &  conhrmavic 
Auguftus  £lcftor  Saxoniap  tn  fuis  Novellpart.  3  .con^ 
fi$t.  5  .ubi  Daaicl.MoUcr.m  Comment.n.  i,. 

Ad  hocauccmucccftamcncumxgroci  &  gravi- 
rerdccumbcacis  valeacb^ccriarcquidtancccflaria 
dcfidcrancur. 

Prif»w;7>*/7,ucccftacor  fcu  dccumbcns  articu- 
lacc&inccUigibiliccrlo^ui  pofTit  t)(X^]CXX>tx\tc\\bf 

rcfccu  tdnne/  Ljubemu^,  z^  poH princip.  'verj''.fi  e- 
nimtali€  eft  tejtator,  Cod.  deteflam.  ubi  Jaf  num.  i. 
.BarcBaid.PauLCaftrcnf  fiirf«w,Frideric.Bruckm. 
fonf  i  x.incip.confcripferat tridno  ante ,  queft.  3.  num. 
1  j^num,  10 z,volumA.  Rcnil.adleg.admonemii ,  3  i • 
jf.de jurejur.num.^9o*verf  primQ  enim  reqHiriturp 
o  V  ciJ.  Elc    Saxon^^r/.  j  .r^T^^iV.  5 .  $.J&:ft  Ik^ 
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))rr  Tejlatory  nbi  in  commcot.  Danicl.  MoIlcr.».i. 
ArticuUtc  aufcm  tcftaror  loqui  dicitur,  fi  ira  lo- 
'quatur.ut  cjuid  vclit ,  intclligi  poflic ,  dcc  intcrcft, 
quodhabeattcftator  linguam  ingroflatam  &  bal- 
butiri  incipiat,  modo  tcftcs  &  alii  circumftantcs  . 
cjus  vcrbaintclligcrc&  pcrcipcrc  poffint,  /.  quo^ 
piam  indignum^  i  5  ♦  Cod.  de  teftament.  Taf.  in  l.  jube^ 
"^fnmi^.  Cod.  eod.num,  z  ibiyfed pulchrum  efi  feire\ 

num:  j.  Danicl.  Mollcr.  in  Comment.  ad  confti- 
•  tut.Saxon.part.  ^.conftitut.  ynum.  ^.ibi,  quAriau- 
tem  hicprimo  potefiy  Roman.  confiL  $06.  num.  y; 
Pctr.  Pcck.  de  teftam.  eonjug.  lib.  i.  cap.  17.  num.  A 
Alcxznd.conJiL^  j.  incip.  ponderatisynum.-j.lib.  5.  ^ 
conftl- 1 1 5  .incip.fuperhi4,num.  7.  Dccian.  in  L  difcre- 
iisy  I  o.Cod.qui  teftam.facer pojf.  num.  7.  Ruin.  conftU 
^i.incip.  fuper iftopunc?o,n.  j  .lib.i. 

Et (juidcm  non  fufficit,  cjuod  tcftator  arttculate 
^  intclIigibilitcrloc^uaturpaffivc,id  cft,  ut  iibaliis 
cxaudiatur&cjus  vcrbaclarc&  pcrfpicud  cxaudi- 
antur,fcd infupcr quod prarcipuum cft  rcquiritur , 
WtacliYC,idcft,bono  intcllc(au&  bona  mcmoria 
loquatur,itautcxloquclamanifcftumfiat  &  ccrto 
concliidi  polfit  tcftatorcm  adhuc  fana  mcntc  & 
bonamcmoriaprarditum  cfle  &  ca  qua?  propofita 
fucruntbcntintcllcxiflc,  Joan.  Daurh.  in  traHat.  ^ 
fleteftament.  rubt.  qui  teftam.  facer.  pojf.  num.  134. 
njerf.  triaergonecejfario ,  ^oRprincip.  in  ^erb.  a^i^vi, 
idcft,  cum  bonoiatcilcdu.Fridcr.Bruckm.fr;;//. 

ji  q.^.n-i^  ^,voLu 

Undcapparetjtquodccftamftum  nutu  vd  fignis 

ficrinonpoflit,  ideofi  xgrotusamplius  loqui  nc- 
qait,&  quisadcumdicit,fi  visroc  ha:rcdem  infti- 
tucrc,ftnngcmihimanum,hoccafu,  auamvis  tt^- 
ftator  illius  manum  ftringat  vc!  aliud  fignum  o- 
ilendat,  tamcn  tcltamcntum  non  valct,Bcrlich. 
W/.  ]Joncluf6.  ubidicit,  quod  &  miksgravitcr 

:    *  "  vulnc-  ' 
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Tk.  1 1.  qul  tcjlam.fac,  ye pojfunt.  ii 

vulocYatus  &  dccumbcns  nutu  3c  fignis  non  poflit 
tcitari,fcdrcquiriutarticulata  vocc  ha:rcdcm  e^- 
primat,Idcm  juriscflcin  tcftamcnto  patrisinterli-!. 
ber0S,&  in  tcllamcnto  ad  pias  caufas.Undc  plcruq; 
Notarii  in  cjufmodi  tcftamcntis  inprincipio  op- 

poncrcfolcnt:>pat0ri.07tt)clcl)crbamal6mfciiier' 
Hammtv  auff  cmcm  35ctcc  fcJ)n>acl>cb  -SLei6cB  qc^ 
lcgcn/  abcr  &ocf)  qwtct  butocnucf tcr  CDcruuiifft/ 
9J?cnfcf)fic^C6!iDu3C6t>nni)*I)crrtanDfl  Qmc\cn/  ^  > 
pcftgc^cu&cnabwcfcnbcncrbcetcncng^cugcn  juni 
frcunbficfcftcn  befcaucf  cr/ jncn &ic  ijanD  fcargc&ot^ 
tcn/t)n&  f  crncr  ii^ofbc&ac^ttic^/  mu  l^olfff  cnl?igcn/ 
auf^trucFUcftcn/Uarcn/^cltcnbnnD  bcrncmbtic^cti 
C$13ortc«iut)errtc()cngcgc&cn.  iCrftIic^/:^.Matth, 

Bcrlich./^/jr/. ^.concL 6.n.io,  In dubio a. tcftai;orcni 
articulatcloquipotmilcbonocjjintcllcdtu  &  bon4 
mcmoria  pra:ditu  fuilfe  prasfumitur ,  ita  ut  illi ,  qui 
con£rariuaflcrit,&  obid  tcllamcntum  impugnarc 
Tclit,onusprobandiincuiiibat,Balb.f(?»/ijo 
qnidiimfiliut^n.  ult,  lib,  4.  Dan.  Mollcr.  incommmt. 
adconjl$t,Saxon.pnrt. 3 xonjlit.  ^.n.^.ibi qus,jiionis eft^ 
BiMckm.conf.i  1 .  5 .».  1 7  7  .W,  i .  Anton.  Gabr./ii^.^. 
ttt.de  teftam.concl.z.n.^, 

Qus tamen  pra^fumptio cft j uris tantum  5c  idco 
aliaspr2fumptioncs&  conjedluras  in  contrarium 
ad  mittit>f ridcr.Pruckna.^/.r(?;s[/^i  i.j.  zoy.fti^ 
fin.^n.zto^^voLi. 

Alterurnreqtiifitumeff  i  ut^cgrptus  velgri^vitei;  ^ 
dccumbcns  voluntatcmtcftamcntumfacicndi  h:|r-  ' 
bcat,  Cravctt.  conf^yo  n.j.part.  4.  Joan.Daurh./'» 
tr.de tfftam.rubr.qui teftan^t.facer.poff.n.  3  4.  verf.ut^ 
denij^tertioanteomnsaconftet.NoiclLElcd.Saxon^ 

fart.  5  .ccnftit.^.^.  jum  an&cm  /  ^  afj  cr  bc^  2X?iItcus , 

t>nnDDcrO)?Cl)nungfcpc/  ubi  in comment.  D ^aicL 
Mollcr.n.  5  .yerffecundum  quodin  tefta/nento,Bcyiftn 
sdLadmonendi,  3 1 .f,  dejHtejur.  w.^^p,  Sccundo  in; 
iA44WotaLicac,  £coa, 
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Google 


YoluDtatem  teftandi  iofie  prxfuminir^&obi^ 
teftaaiciicttm  n  o  d  ral€C>  fi  N  ocarius  ^ocatas^  ffo^ 

iibitaliquid  rclioqui ,  Didac.  Covatr.  cum  HH 
a  3 .  iottrM  tifiAmnum,  f  .iMr/I  ifittmnn  tntelltgindlh 

gdmntiambm^ '      '  ^       •      .  •   < •  v4 

'  *  Tirtium tequifitum  ifty  Ut  ceftator  fpoDtt  quiet^t 
ieiifc^  &  es^eoixa  &  del^beiaitaToliimaie  teitanirr^ 
ifeci|4hafeidQr»         iiBmoMiiciiicia  ftectim 

'  ^  importUDisfoUicitationibus  inducatur  ,  Bcuft.^ 
i.Mdtncnendi,  5  1  ff.dejurejur.  num  45^0.  wi^^ /frri^ 
mtdU  Mdfit prdfumpim  SlaAok  Sac«.  iimfilim.  f«r 
.  /iirf. 3  §. ^um  &ritten  ba^  tt me prMfttmfrtm,  abiw 

cpmmetftariisDaDiel.Moller.n.K//.  ' 

^  flgtuMmrequifiiitm^^^ 
efTttpcrcgm^sfeamtohMitiieai  tcfttbiiif  fWf»'. 

fuerit,utceftatoriterumtogetur,aiihoc>qu6dNo« 
catitts  ccfttbiia  ptopofui  t » ut  c;m  Qltiaia  votMtM^ 
«    •tcftamcttttfmi  >  diis^  Iioc  omktafsr  teitemciM^ 
flon  ▼alebici  lA2tth.BtTlich.pmt.$.ciu4mf6.n.  tt.^ 
JBannitta  ea  caocam  amictic»  ^uasrancpropriai- 
llHis  dTitatii  9  a  qvit  cftbanoicviOiMett  n 
)«rc  comimini  baBaimi ,  habct  wtamrtii  (tAio 
,  jicmadiyam&pa(EvamexceftameDCo&  ab  ince- 
'  -  ffacOf dammodo  ba:c,£a&io  five  facHlcaa  £t  a  }iim 
eomfltinm^ttona  jtttc  manid|Pnii ,  Hfcitfii^  4ibin> 
ad  Bart.  in  l.fiqttUyfMbkqmifiittijui vil-tlttmijuK 
P^iMfmwiiii^aCxiaxcccftamcocttmfacerenc». 
'  ^ff^k^iuth  mif.dt^ifititti^ 
nmrtcAtt  dc|i  tmii  )ai^6ci^»4K:  poAcn^M  *bnfiiMm 

iacidttyaoftfflortem  c)as  aucem  cik  refticutus  ce- 
.  ftameocam  e j us contaMbMj^jwb^i^»  ^us$i§^. 

ftAtn.  mjmtcAltniao  cnin^  joftWinio  ar^uiparatu 
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•  '    TltJLquiteflam.facmpojfuht.  ^ 

J^cob.de  Arcn.  Barr.  Bald.  Albcric.  dcRofar.  Imol^ 
Caftrcnf.  &  Jacob.  Cujac.  ind.  $.  quatenu^perilluin 
tixt,hn^t\.  inl  Ji pater^jf.  eod,  6c  omnisiinptHlin^ 
ftatum  rcrponi t  Andr  Gayl.  depac puhl  lib,i.  cap.  i  g-. 
19.  Et  quan(|uam  ejus  tcfUmcncum«qui{latuni 
fuum  volcnsmucat,fincnovojudicio  non  rccon- 
Yzlc(c2til,quiexliberisy  i  i,§.te(lamentOyff.de  bonor^ 
fojfejffecund  eab.ViCc{Mb.  txomroverf.  illuftr.  qudft. 
6^.nufn.  ij.tamcn  bannitorum&  aliorum  tcfta* 
mcnta,qui  fuum  flatum  mutant ,  novo  judicio  o- 
pus  Don  habcncipfo  cnim  jurc  rcconvalcfcunt./.  i, 
i.exigiturywrf (iquis  utroq^yff de  bonor  pojfejf fecund. 
tab.  ica  Dynum  fummo  confcnfu  tradunt  BarcoK 
ind.§  quatentfs  ,B2ld.  Albcric.  dcrofat.  Imol.  Ca-j 
itrcnf  rclati  a  Dauth.  in  tr.  de  teftam.  n,  %  1 1.  Joan^ 
Schncidw./;x$  nontantum.num.i^,^  5.  ^ 

Ca?r«i cplUmentumfaccrc  non  potcft,J.  ^.inftit.  7 
quib  noneft  permifj.facer,  Bcncdidl.Capr.mr^«?.p-^ 
fin.  lit.C.  I  j  .c^  r.  I  j.  Mcnoch.//i.4 prAfumpt.6.nu, 
I.  Ethoc  proptcrmajorcm  timorcfaIfitacis>  Clar, 
§jeftamentum,q,iy.num.i.  Exccptio  i.fifccun- 
dum  conf^itutioncp  Iroperatoris  Juftini  coccus  cc- 
tt^inij hacconfultiJ}ma,C.quiteJiam  facer.  Clar.J., 
t^ftamentfwhq.  1 7  num  i .  Gvz{l.§.teftam,q.  j  i  .num. 
I.  Ejiccpiio  i.Siintcrhbcrostcftacurcoccus:  tuo^ 
cnimfufficiunt  duorcftcs^nccfcquiriruraliqua  4« 
lia  forma  vclfolcnnitasajurcciviliintroduda.cft^ 
communisfccundum  Jul.Clar.  §./f/?^wtf»r  17.^» 
X.  Er^ft magis  communis  fccundum  GizS.^.teft^h'  ^ 
ment.q.  jl.num,^.  D2Uth ,  intr.de  teftam.poft ,num* 
1 }  8  rario h«c  cft :  in filiis  cclfar  omnis  fufpicio,  8c 
fa  vor  li  berorum  militat  codcm  modo  in  filiis  ca^ciA 
quoinfiliis  vidcntis»  Clar. ;^^iy/i^/>r/».  Ezccptio  3« 
iifoIcnnzcastcRandicoccoftatuco  fit  rcmma>  Bc- 
ncdict.  Capra ineom.  opin  lit.C.  1 5 lit.T. i }  .quod 
YcruiacftfiftaturExncxprcfjicdifponerer  dc  rcfra^ 

mcno9 


*f  lib.  l  de  ultm.  VoluMdL  *  -  ^  ^ 

mebtb cccci:  aliasfi  fimplicitcr  difponctct,  qnbJ 
tcftamcutu  valercc  coram  quiDo;  tcftib.  non  cxtc- 
dcrcturad  ccrtamcncum  cacci,clt  commun.  fccun-^ 
dum  Bcncdid:  Capram  Hbift4pra.D2Mth.  in  tr.  de  /f- 
fitim.ti.iiy  Eiccpcio  4.  Si  codicillosfcccrit  cac- 
cus :  icpvohsiiUT  Lhac  confultrjfima.^uerf  quA  ineun=T 
dem,3cGi:2ff.§.tellam.q.}un,  1.  Exccptio  5.  Siad 
pias  caufas  coCcus  tcftamcncum  fccerit :  rcproba- 
i:Ur,hancdiciccomrritlQcm,Mich.Grall.§  /fy?^«?.f; 
J I,  num.  5 .  Exccptio  Si  cgccus  fit  milcs ,  Vafq.  d. 
cap.ioynum.  i  ^.verfqus  qutdem  lex.  Eiccpcio  7. 
Si  tcmporc  pcttis  coccus  fic  tcft^acus :  Vafq.  d.  n.  i 
wrfquintoutncnprocedAt.  Exccpcio  8.  Si  tcmpo- 
^(fbelli  coccus  fit  tcllacus,  Valcj.  d.verfqtiinto  titnon 
jftftBdat.  Exccpcio ^.Sifafpiciofalfiintcftamcnto 
cccci  ceflacBald.  in  LhacconfultiJf!ma,C.  quitiftam^ 

^facer.  ^  tbid.  Dcc.  n.  5  ^ .Fulgof  in oonf  '^  i .  colum.  %.  , 
^  in  conf9  i.r(7/.t.Socin.S^nior*/;7 conf  i6j.colur7fi 
I  Mj.  i.Et  Natta.  in  l  hac  confuitijjimd,^.  ex  imperfe^ 
(lcn^-j.C.deteftam.Mcnoch.ltb.j^.pr&fumpt  6.n.  z.  • 
iumfeq.  Exccptio  10.  Sitcftatorpoltfadum  tcfta-i 
mcntum  diuvixcric,  ncciJhidmutavic:  Mcpoch^. 
iibi  fupran.^.  Exccpcio  1 1.  Si  mortis  caufacoacu!? 
^onny^oct.  decifzci^erf  (^fimiliter  caufa  mottls,\ 
Et cft  comm«nis  fccundumGra(rum,§  donatiacau-^ 
famortis.q.j^  Exccptio  1 1.  Si  uno  tantumocuto^ 
carcat,  Schacid^y.in§.ccvtfiSyinftir.qHib.noneftper- 
pjijf.facer.teftament. 

{  '  C^/;//i;«5tcftamcntumfacercnon  potcft>^./». 
fnftit.  quib.noneR permiJf.L  S.ftlqui  teftam.  facere^.  > 
raciocacft,captivilibcrcatcmamictunc,  /.  i./.  11. 
%.ftquisabhoftibti^,f.detaptiv.  Exccpcia  i.Siancc 
capci vitatcm fccit tcftamcntum :  cum  cnim  fi  rcdit 
valccccftamcncum  jur^Tpofthminii:  Sin  moritur- 
pcrlcgcmfingicur  ccmporc  captivitatis  moctuusi 
&  y2\zttc{i3kmtni\im^LCornelia,§.fin.ij^ftit^qt4ikno7t 
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nelia^  1 1  >ff  qui  teftam  facer,  l.  lex  Cornelia  >i6,ff.  dt^ 
^ulg,  fubftit ,  /.  fi pater,  9  ft.de  injuft.  teftam.  E t  eft.  . 
cominunisfccundum  Micliacl.Grafl^§.^f/J^/?7e77/i#^ 
q^zynum.  I.  .        -  ^ 

vExccpcio  i.Sificcaptusalatronib.nonab  hoflib^ 
/.  qui  a  latronib.  i  5  •  jjf^  qui  tefiam.facer.  Planc,  fi  quiS; 
apirati$autlacionibusTurcarum)  aliotumycno- 
ftittm  populiRomani  capiatur,is  tcftarinon  potc--^ 
ht,Simon dc  ftxt.de interp.vlf.wlnnf.  lib.  ^.tnfer'^ 
fret.i  dttbfH^n.^.  DMthJntr.fieteftam.n.ioo,  y 
.'Exccptio  Si lcgati  ab hpf^ibus  dctincantur >  hi 
fcxvinon  fiunt><i./.i  ^.ita  cft  communiifccundum^ 
Fcrn.  Vafq.  ^c(?»/r^i;./fl«/Zr,c.  103.W.1.  i 

Exccpcio.^iSimilcscaptiyus.tcltaturjrcproba^^ 
tui  l.ioff.militueftam.  -j 

Exccptio  5.  Sircdicrit, vidctur valcrc tcftamcn-^  , 
cum>quodapudho(lc$fccit:roprobatur,/.  ejtisqfii^ 
g.f»/rf;7r.&ibiBart.&  CzdxcnCff.qui teftam.facen, 
Vafq  de fuccejj.rejolut.lib.  i 5 10.  "verf  cafu4  un*^ 
duimtif.DsLUthjntr.de  teftam.ni^^.Phti.cnoamO'^ 
do  Antonini  coilftitucionc  omncs^qui  in  oibc  Ro- 
nianofuor>civcsRbmanicfFc(ftifunt,  vcrumcciam 
udi  vcrfa  in  toco  orbc  Chriftianorum  Ecclcfia ,  c6- 
muoisquxdam  i:cfpub.&  civitas  clfc  intclligitur^ 
Hincdcducitur>cum  jam  olimia  civiIib.diflcnfio«. 
nib.juracapcivicacumacqi  poliliminiinon  obcinc- 
iat,Lft quifingenuiii fin. de c/tptiv.     poftlim, re^^ 
a/fr/quodproindcdifj-oficio,  L^.ff.quiteji.fac.ho-* 
dic  cancu  ufum  habcac  advcrf^  Turcas  &  alios  infi^^ 
dclcs  no  inccr  Chriftianos,Dauch,  ^  ^  fibi  4icit  com» 
^    Cardinali6»vide infra^verbj.pifcopu^y^ 

Clerictis  >  pro  hujus  aiticoli  decjaracionc  ad  ^  * 
trcsbonorumfpcciesadvcrccndumcfti  Primacft 
boDoium  patnaionialiumfcuh£ic4i(9riorum>  uc. 
fQnr  ha:rcdiuccSaIegaca>donaciockc$  ^  fimilia>qu«| 
•fn  ^  Clcri* 
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ir         iiktJeuaim.Voltmtdt:  '  ' 

elericis  dbvcmunt :  Sccunda  fpccics  cft  corQOli 
^u.T  acquiruDt  Prslati  dc  alif  Clcrici  3c  artifici6# 
do<3:nna,offici!s3^  fcivitiis.  Tcrciafpcciescftcow- 
nini^qua:  provcncruntcxfruclibus,  rcdditibus  & 
obvcntionibus  Ecclcfiar. 

Debonis patrimotfltlibns potcft prarlatus ;  Epi- 
fcopus  Sc  Clcricus  teftari,  &  hxredcm  quem  vult 
inftitucrc,  ncctcoctur  Ecclefiaj  rchnqucTc>r.  Epi- 
Jtapi\eumdudbUi  isi^Uulu fcquentib,  t  x.^«^x:;ntp.  ^«/-* 
cun^pi  1,  quA.fi.  j  cjOcirdotesi  \  i.  qutft.  4.  c,  milUp 
cfixnmyi  i.qudfi,  ^.e.w^ihi  Covarr.num. }  .Vivffe^ 
cundoye.quiA nosy 9. ibi^Dd  &  CovaiT.^^t^.T; r. felA^ 
Am,  1 1  extr  detifiarn  l  tacrofanSd^  Authemi 
Licentiam     JlHthenfic.preshytercSi  Cod^Bpifcop. 
Clific.  C{zt.%.t€fiMm€7U'u^iq.z7.num..%,^yGzi<!!!. 
ijefiamentufHyqukfi, }  4.  ntim,  i .  Dauch  jfiTr^^S.  dc^ 
tifiamn,  171. 

'  Deiifhonis.  qua*  dcqutrunt  pradfai  6c  artificiof^ 
<!o6bina>  officiis>fervitii$,diftiadSodem  quidcm'. 
triditNicoIa.de  UhM  in  tr.defucre(fCiertc.fec»U 
n um.  t i.^verf tertih  videndum.  Sl c d ta n decn^ tefta t 
communcmobfcrvaatiam  6c  cohfuetcidincm  ha- 
berc.uthujufmodt  proventusCl&icerunrpropriiL 
p.itrimoniafint»&  inraltbushonisGlcricoram  c6-i  . 
fi4nguincimortnisabintcftatofucccdanC'^tic  pro*» 
xlidc  diftiojrueudum  nonfit ,  utrum  dfStium  fctt 
l^rviciuma  dfi;nicateClcrica!rptnvl3ar,putafi  proi 
c^bfcffionibus  aud!dndis>aucprooificiodoccndi,i 
aut  cx pracdicaxioni^ 'f^ , aut  pro  cclcbrandis mifta^* 
rumfolcnnibus,  autcic  ftipciidioalicujus  prailati^ 
a^ccriufvc  cui  pn^      cr  uti  Capellanlisrfcrvit,  Clo*> 
ricusquidatqurfivcr  t:  Anycro  a  clcricaru  planc 
fi^paratnm  fic>  utfi^Glofkrus  Advor at\amvNbtai[ii3, 
Mcdicum,Lcgarum'agat5^  qummj^t  luq^^^c.qMim 
noSfCap.reUtumi  udetejiam  DmthidBtefiam  nmmi\ 
174^  Gti£:^§fifmftmiPi^^^$mn^  u- iixaacinfcnuit: 
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^rM  eitncam  teftari  f€t6k  de  iM)dDis,qi2j^prd  : 
confcflioDibas  audtcDdisiauc  pro  oificio  docefidi» 
ftUc  cx  pra^dicHdooilHis.auc  pro  eelebttftdii  tiuflA*^ 
MOirolciuifbiMtputn  ftipctiiiio4iIieiijili^accipir« 

itemq;  deiis,qua:  taoqUam  advocatUSymedicus» 
lHicIcgatusaccipic,c.fi»i^/i»^jii»^/iie7f.},ri^  flMA 

iaferuDcCleticUdi  ceftari  poflede  qiid-' 
»  lidiaais  diftribuciontbus  qux  daocar  prokbosd. 
iw  dtnmobiititipeiiitiiimf ttfoQalo  Dattth««^fm&4to 

i-  ufiam.n,  i8j.    *  •  f 

1    '  D^^(?;»«^j^U2proVeDerUDtex(rudibus>redditi«^ 
bu$  &  oby enttooiblis  Ecdt&st  clericas  leftari  ttoil^ 

6  & c^fixum^i t.qUAft.  5 ic.  I .&  ibi  C6rku»num.  5  ejc/y'* 

.ia  Exceptio  i.  Siceftecur  de  (rudibuft  eltantibud 
«i  teldeaUis  bonis mobilibus,reprobacttrir.re/i0/i»iKiii 
0  i.exifvi4fa#fJ%iim,Jilodc^  ee9$f^%$Mkm^* 

oii      Brccpcio  1*  Si  teftecur  de  bonis  ab  ipfo  de  ftu* 

c4»  dibtts  £cclc(ia?  comparatis»  rcprobacur,i^.  Epifce* 

19  pitd.eMUU,d.e.fis6tmid.e*cBm  i»effieik$  d.  c.  quim  Im#^ 

fcu  &d.c.ftUtum^ 

pfo  ^  Ezcepcio  3 .  Si  clericttS  fuo  fucceiTori^ Jid  queitl 

iiiy  ipfins  bona  poft  mortem  pertinent  >  pcr  teftamciK 

itiv  tum  ant  1  r gatitm  illa  boaa  reliaqii2lt>Port^ii/  i  4« 

Ixceptio  4«  eftia  rcdditibtts  Eccleius  ttoiMlntf- 
lne  ihimftiikiptimMceflariiiyiiamftcleficvspropcef 
. r:l  tdta fubfidia  ifto^  redditu^  prxcipuos  habet  j  ia  iilt 
cft  urufru£tuarius  &  de  illis  pro  arbicrio  difpoDer6 

^  rotdi,Cof2xM4^Mm^ii0$  ntm^x.^mfptimhm 
10  ♦  ^ 
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Jlsceplio  f .  eft  iti  reddttibtts»  i|adsdigtiifliml 
tnell:edcitt4ttftdje  labous  impcoa  ja  Bcdtfiie 
tcgimincclcricusqui  Ecclcfiapcttram  gcfHt,  pcrca* 
f  it*CoYait.  in  c^.  cmm  in  ojjicm^  num^  i.  ^erfter^ 
$i§i.  DebeotQK  eoim  ckrico  noo  folum  fumptos 
BccciTarii,  fcdcciamflBerces  fea  ftifieQdiiun  lobo^ 
ris  &  de  ifto  ftipcndio  pro  arbitdo  difponcrepo» 
eeft. 

*  Itcltpdc^.irideCQrefletttiniiitibiisHieroIbly- 
fiiiunis  i  rcprobacur  ^  nam  9c  hi  Bedefiafticorttm 
Mdinomparsfunc*  &  pioinde  prohibcncur  ccfta- 
Ji  de  bottis ,  quae provcnerunc  cx  frud  bus  ^  rcddi<« 
tibtts&  ob?entioftibaalN»cficioro^Datttii.  d§i§^ 

Exaeptio  7.  cft  in  clcrico,qui  habct  Cmplcx  be* 
Acfidttmpiolaboreihocelt  *  qoi  non  kabcc  admi- 
aiftrationem  remm  fiTc  pratbendaram»  nnde  ik 
lifolvicur,hucpcrtincnt  omnia  ca,  qu«  circafr- 
4nadam  fpccicm  bondrum  clcricalium  func  di* 
qoicquid  cnim  clericUs  ttkra  patrimontatia 
acquiiic>  idautfru£kibus  &  rcddiribttt  ftatis  atquo 
£xispra:bcndarum  aliorumquc  bcilcficiorum  in- 
tliitttEcciefi^it^crimmediac^  ex  indulUia  perfo* 
ttali  &  labore»ffcfpeau  pei£>mr  kab^Ci  itant  fi  noit 
laborct  j  non  capiat,  &  proinde  rcddicus  fint  ca« 
iraalesati}ttcinceiti>nccatcineant  ad  corpus  prar-i- 
]>endc  %  nei|Q«  comptttentttr  tn  Talpre  pratbenda^ 
xnmautfiraftttttm,  Daach,  i%tritadt.d$  t^gmmt^ 
num.i%i. 

Exccpdo  8.  Si  Ciericusaliad  ejufdcm  quantita^ 
tis  &  quaticads  de  fao  proppo  dedit  ficclcfiat  pro 
eo  I  dc  qao  eft  tcftacusj  c fiBfifc0jfHs»i t.q.  5  xfi^uic^ 
Ji.y.a.  , 

JixG^do  f .  Si  clcdcttsi  fttmmo  pontificc  licen- 
tUmteftandi  tmpetcct»  ica  oft  fcommttnisfeciindu 
Yillalob.  inwBm.o^iB^t.FitPHm^^i*  Jo/lo*  Fichard. 


JDm. 


ih  iiddif.  W  Fiffj»/.  lit.  Cn.^o.  ioix. lit. C. ntm*  9 $% 
Jul.Clar.  tl§ielh^.ili.%7.h^.7.Coifkt.iHc.TnmiA 
bfficm,lnMm,^6  a^ens . R6itiaiiam  pontificem .:tram 
filaccaufkpoflchanctclUadifacuItatcmcOQCcdc- 
te,  cx  eo  ^  ^aod  prohibicio  tcllandi  clcricis  fa^ 
^>iD4tlAidttin:ehQihafii>,dif9CD£itio  atitem&a 
'AaaPapacircajus  huinanumvalcrfine  caufayqua^ 
Tis  ii!i]a1i^  c^OAccdatiir^  aa  autcm  ifU  liccntia  te- 
ftaodi  ucitfcelligeBdataBtijm  de^anoada  ceftaofa 
4i  t  itemqtie*aB  moRc  ^ondftcis  ci^ket,vUt  infm 

wrb.EpijC<fuf:except  6. 

PlMnehicndtandum ifitfritno,  hcdic  folis  Epifcoi 
"pis    Cardf&alibns  hanc  cdtaodt  Hceotiam  cfit^ 
toccdTaffam  *,  Gleirrcis  Aih  cfc  iiccotia  opuis  noa 
cdc )  fidcUrtcos  ailios  omnes  ^  ( excepris  Epifcopis  Sc- 
CarcUoalibQsj^ezcoofaetadioe  geaerali  liber^  te^ 
Ibnfoflede^^ottM  ^  reddiftY^yas  ficfclcriamtfi  ata> 
tjuiuns )  acquc  in  lifdcmfudc^frotcshabcrc  parcn- 
tcs ,  fiartes  >  ca^efofquc  cogoacos.  £t  Carpluai 
Kifpaiiiafiim  Ragem»  Aooo  1 5 1  ^  cotaiciistotial^ 
fcgni  Pinct^  hibicj»,  cap.  47.  jtfffifle  haoc  eCDpfotf^ 
tudincmutilcgirimamlcrvari>&*idcm  3tpad  Gal- 
ios  (^omtnuni  ufa  obfcrVacom  efle  >  odqu^  decfle 
doAiffiaios  tttos^qaibashteteotetfcia^placacf  tT) 
tocmpc  Hofticof  tn  c.fin.cdhim  t. depecuL tkr.  verf. 
I^itdcfervdtconfuetud^  i  Fabr.  in    his  i/eri ,  InftiK 
diter.  dtwf  Paiad.  in  S.fmKim  difttnS.  i  f  fkdfi.  y. 
M.^.FtoieQt.  'i.pmrt.tit.io^cttp  ).$.t4.  €itM.fap; 
decif  1 1    Guil.  B^^ncdift.  in  cap.  KaynHtiUSy  dett^ 
.fitm.verb.  t^texoremy  nnm.  1^4.  Jban.  Aodr. ^isrij^. 
mm  plm  ^dareguLjur  o^  4.  Joan.Call.  f  i#ajlJ3y.M 
/». in^, Phihpp.  Prob. in cttp  prefentiy  desffic.  0rdi^ 
in  6. ait  Go varr. inc0p,  cum in  ojficns , hum,  1 5 .  K 
cft  commaois  opioio  fecuodum  Vi  vium  fyerfCl^ 
MM/i»Fr«2igif«r,'Emao.Soaf.fo^  opin.lic.C.mfn 
It  &cqacociifimo  ttfo  feivacur  fecaodum  Graffi 


to  tibA.de  ultim.Voluntat. 

q.^j^.num.^,  lllanamqucprohibitio  cft  juris  hui 
inani,at  confuctudo  legi  humanx  dcrogat  j  Sccu- 
d6 confuctudo  cujusinitii hominum mcmoria  no 
cft,idcmcfEcit,quodprincipi5Uccntia  &  privilc- 
gium,fedpontifcxpoteft  hanc  liccntia  privilcgio 
djrc^DiCC.KochnsdcCmzcinc.findeconfuetud.Dd. 

inccHminofficiuJeteftam  in  cap.relatumy  eod.tit. 
Abb.  inc  cumeJfeSyeod.titJi^ncifc.inruhr.deteftam. 
in  6.  colum>  31.  B^ihsLt.deprAftant.  Cardin  in  i  .part. 
^.4.  Joan.  Major.  in  4  fent.diftinS.  14.  ^o.  AngeL 
i;erb,clericu4, 1.$.  i  ySyUdt^verb.cUricu^y^.q.  x. 
AUat.Pch.depUnfl.Ecclefi.part.art.i^  colum.  5. 
Archidiac./;zy.vw;w/i,i  i.g'.  5.  quorum  opinio  magis 
cft  communis  fccundum  Co  varr.  tihi fupra.  ubi  ta- 
mcn ipfc contrarium dcfendit,&hanc rcfutat.  Ra- 
tioncmquarcdamnant,dcfamunte.Yco,quod/»//. 
r.r^//j/«w,approbaturconfuetudo,  qusc  pcrmittir 

clcricis  tcftari  in  pios  ufus. 

Planclicetclcricidefrudibus  bcneficiorum  dc 
jureteftarincqiieant,nifiincafibusfupradi6lis,  ta- 
incn  in  vita  fua  ufufruftuarii  funt ,  &  idco in  bona 
cxiftcntes  valetudiricdefrudibuscxpeBdcrelibc- 
rc  pofliint  nuUa  prarSnita quantitatej^r.^rf^^^r  ^ ibi 
Fanorm.Coyar.inc.cuminofticiif,nu  i  ^.verffexto, 
Cjquialoannescumgloff.it  quAft.  5.  Etideorcfpoa- 
dcntPortiusr^^j/iy.C^  ^4.num  lo.ZsiCconf  ^.nu. 
^i.lib.  I.  Abbatiflam^x  frudlibus  Monaftcrii,  de- 
du&is  tamcn  prius  Monialium  cxpcnfis,  aliifquc 
Monafterio  necc(rariis  ncpoti  cx  fratrc  cgcnti  Sc 
bcnc  mcrito aliqui d largiri poflc  nuUo  monialium 
rcquifitoconfcnfu,Dummodo  adlu  donctur&  no 
rchnquaturpoltmortem  confcrendam,  Panorni. 
ind.c.adhsLcV  oit.conf  104.  Daug.  intra3.  deteflam. 
num.  17  9. 

iEgrisautem,fi  cxa^gritudinc  difccdant,non  ni- 
fi  modcrat^  donarc  inccr  yivos  conceduurj  d.  c.  ad^ 
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Tit.  1 1.  qui  tejfam.facere  pojjknt.  ii 

hAc,Sc  \hi  T>A,CoHZi.inc.  cuminojjictii.n.  i  j.  Scba- 
ftiao.Mcdic.  reg.^,  Elcemofyna  n  pol|Unt,Porc.^- 
conf.i04..Dzugjntr,det€jlam. n.iSo. 

'\DamnatHS2d  mortcm  nacuralcm  teftamcntum  '  I 
faccrcBon  fozcRyl. 6. §  6  deinjufi  rupt.B^n.inl.ejtif 
^ui apudhoftes^%.^.ficui,ff' qHiteftam.facer poff.nu,  i. 
tbi  quAro  quid  de  :llis  ^  in  l.fi qui^ filioy § . irritum yff.  de 
injuft.rupt.irrit.num  i.  *verf.  qu&ro  an  iftud hodte fitL>  ' 
corteElum     in  l.qui  ultimo, ff.de pcen  num.  5  .verf  fed 
illud.quodhic dicitur ,  Paul.  dc  Callrcnf  in  d.  L  ejm 
quiapudhofIeSyS.§  ficuiyi.num.  7.  inprincip  ^verf 
DoBores  dicunt  contrarium ,  quod  iUa^uthentica  lo" 
quitur,  Bahl.  eod  num.  1.  verfquAro  nunqliid hodie 
f^num  feq  Joan.  D a\ith.  tra^.  de (eft.^m.  num  t09. 
poR princ  D  i  d ac.  C o  v a r . m  r«i r. extr,  de  teftam.part^ 
^  nu.^y^* ^^.verf  hActamenopiniominim}placetj  . 
(ubicommuncmdicit)  f^www.yi^'.  Nicol.  Rcufn. 
tr.  deteftament  part  1.  r.  5  8 .  incip.prstterea  eadem  ra- 
tione.num.i.^ numfeq.vol  i.  Andr. Gayl.  W.  i.dcj 
//?f.^«i.r.Tp.7j«iw.8.RoIand.Pall'ager.  tr.  de  teftam. 
^ult  volunt.rubr.i.nHm.  10.  ^ Fcrdin.Vafq, 
de fucceff.refolut.lib.  i.§.  3.  (ubi  communcm  dicit) 
num  5  ^.verfcontrariumM.^it)\.B^i\ich.part.  5  con- 
cluf.%.num.  1.  ratio  cacftbona  quia  alioqui  Fifco 
compctunt,]  ure  fpcciaU  rcfcrvantur  filiis  ac  dcfcc- 
dcntibus  ab  ipfo  dclinqucntc  aliifquc'pcxfonis, 
quorummcminit<iK/^f»/ir/»i(?»/t  damnatorum  y  C. 
debontsprdfcriptorum.  Diflentiunt  glolT.  inl.fi  quii 
filso,6  ^.i.verh.fervutff  deinjuft  rupt.  irrit.  <Salicct. 
inauthent.fedhodicCdedamn^t.inter^r  uxor.n. 
i.pofiprincip  ^  num.feq.  ]ul.Cl2T. lib.^,fent.§  tefta» 
p:entum,q. zi.( ubi  hodic  ubiquc hanc fcntcntiam 
obfcrvaritcftaturjBeuft.m/.iirfw3(?»e»^i,  ii.ff-dejU" 
r<f/«r.  ubihanc  dc  confuctudinc  obfcrvari  rcfcrt, 
n.^9 inprincip.verf.  fed contrarium  quod  iftajura, 
Albcric.dc  Rolcc.  ubihancopinioncmctiam  ge- 

B    }  nctali 
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llb.  h  de  ultim.  Voluntat. 

neraH  confuctudinc  fcrvari  AicxixadLejui  quiyt^l 
^.if.quitejlam.fiiier.pojf  num.  i.  (^tKauth^nt.bg^ 
na  damnatotumy  Cod  debonU  datrmat.  num.  i  •  Ma  1 1 K» 
Colcr  decif,  y^.incip.jure  ctvili  eff  magnadijputatio, 
num.i  (j^jeq.(^num.6.D2tiicl  hloWzi.incomment. 
adconflit.Saxon part.^  conJiit,6,n.  i.  ^r^um.  i.^verf^ 
ccntra  vero  alti  volun^. 

Eiccptio  I.  Si  tcltaturad  pias  caufas :  rcproba- 
tur,  Bart.&  L  d  inl  i.C.  deSS.Ecclej  num,  z^.zferf. 
quarto  quAro,  qsr.dde  huqut  damnanturad  mortem  ^ 
num.  1  . Bald  eod.n.  ii.fjfi}. Nicol. Rcufn. tr. de^ 
tejiam  part.  i.c  3  8-»-4.  i;^?/.  i.  Panorm.  in  rubr.  extr^ 
detejtam.n.  II. verf.dedamnato,  Didac-  Co?ar  eod^ 
part.  ^.num.4^ polf  med.verj lcujtt^  rejponfum coadju^ 
vaturexeo,Alcx  conf.i  8  %.n.%  lib.  %.  Angcl.  in§  uU^ 
Injiit  quib.non eH permijff^cer.tejlam  Paul.&:  Caltr. 
inL  ejtcfqui,6.§.jicuiy6,  §.  quitejiam.  facer. pojf.  num^ 
1  i.ibtHltimoi^HAritur  an  ccndemaatu^ ,  Grafl.  in§^ 
iejhmentum.q.  1 7. 

Exicptio  1.  Si  potna  jurc prohibita Ct  illi  impo- 
£fa,  Angcl.inLJiqui^miht  bona,§.[i Fifci^ff.de acquir.^ 
^Ar^^.cciamfi  dcliftum  ,  pro  quo  cft  condemnatus. 
mcrctur  pocnam  mottis:  ita  eft  commun.fccund. 
Aportill.ad  Angel.  de  malef.in  verh.^  iht  caput  ;p$§t 
num.i^.CXix.^.teJlament  q  11. num.  j.Giafl. §.  /^- 
jUm  q.i6.n  6. 

fixccptio  5  Si  condcmnatus ad  mortcm  natura- 
lcm  polr  fcntcntiam  condcmnstionis  latam  au- 
fugiat,  vclcm^AiiibusJudiciS  cripiatur:  rcprobatur. 
B2ivx.  tn  l  qtiivultff  depoen.htcdcom  frcund  Abb. 
inrubr.mtm.^.extradt  leJlam.ktcKia.tnLf  qut^ polt 
accujationem,n.  3 .Jf.deteJlam.CXTit.^.teJlam  q.zi.n. i, 
GtA\.§.teJlAm.q.  1 6.n.  4. 

£xccpcio  4.  Si  a  fcntcatia  coodcmoatoria  appel-' 
|cr  &pcDHeiitc  appcllatiooe  fcccrit  tcfta^ncntum 

ita  dcccflcrit  cjus  tcltamcntumyalcbit,/. 
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^  Th.Ilptteflam.facerepoffunt,    .  i| 

S.fin.nurn.  i  oJnfi^ugb.noneffperrniJffrcer.  tefiam. 
I ) •$  uff.fHh0fiam>f0€$r,^ld. inLi.C. exdtlUl. de^ 

m,  8 €iedonat.  GttLff.§.tefiam  f,z6.  n.  ?•  Idcm  f im« 
cftffi  reus  pod  fcotencum.iQcra  tamcn  deccndiam. 
appdlatioais  piaBfticUtum  motiftcac,  ^aodtempw 
poftiaterie^mappeUattoiiem  >  ftjc^pus  dccor 
dicrum  &  appcIlandum,quoad  favorem  rei  parifi* 
cicaotur.Dauch  i»/r,i&/#j2M9,^.io5« 
*  VpliiidKoiiieiaifflperioi*l^rtmiaalibttt  de  coni^ 
ftimditte  nfMx  appdhttonosadmittiitiic»  ied  fta- 
tim  cxecutiofit ,  ordinat.  Camcr./4r/.  i.  ri/.  xS« 

viitA.         94^ '^/'^lt*'^^^'  ^^bfirvMn 

^  Bxccptio  5.  Abfens ei fermaftatuci (famnacui 
teflari  poteilfecandam  jus  commancde  bonisex« 
nacerricqriam  ittud^ip  quQfmtcondjemnacas/&' 
tis;fenccncianam  condcipnatignis  vigorc  ftatdci 
muDicipalis  lata  c^^tralocum  efFcftumTbumporri- 
getenonpqteft>if;>^5!i^i>$.i.<|&»i*iBaid.jj^irfj/#^^ 
&  cft  comm  .fccund.Capr.  Afr^w.tJ/i».  vtrf.  tefi^ 
mentum dan^nath  CIaj^-^ -tefiam.q. iv  n.  4.  Qraff. d^ 

E^ccptio  6.  Si  quis  poft  accufationcmin  cufto-^' 
dta^etitdefiindus  indemnacus  ,ceftameacueja$ 
ysl^hitJ^yff.quitefiamfa^.JCt^^^ 
num. X 1  o.  Planc  mil u  d^moaco  c^pitc  teftamen- 
tamfaceicli^cc»%UQcamQn  cafu  duo.  func  ncctflan 
xia;  Primum»eumdamnatuipcftee]cmil|ic>ridc* 
lifto^non  ▼cr6deliaocomm«llUuc6detiapta.  Ajt- 
tcrum,ccUari  duacaxac  dcbonis  Caftrcnfihasjid^i 
jyxtn^wi^kiiffdetc^m^lit. 

Ezcepcio  y.Siquis  damnacus  capicein,intcgran| 

4^i^lyH|i^  PfiByiyi^  C&  JlcftiCUtUS  ^  j^pX% 

V 


^4         1ilfA.i$nU90.V^bmm.  ' 

Excepcio  8.£(liaprovincus£lc(floris  SaxoAia; 
HjbidamnatusadiDottcm  natitfaicna  ycI  ciYilem» 

{oceft  cdQUci  mfi  iilis  ia  cafibiis>Dbiedam  booac6« 
rcanturjuc  e(lconaictttum> part  3 .  r^nyfif .  6.  'We^ 
fcAbcc  a4  ScboeidM^^.ii»  §  .fin.uHm.  i  Q.lnfiitifi.  fuib% 

II    t  rhmmi$msd  F$mkM$fti0$  v$l  M$uiUmntti^BtM,^ 

mcntum  facere  non  poteA  >  L  ejns  qui^  $.  hi  vero 
^$$fin$n$m*  ficidcoamlMidJMspxocciiereeftcd^  . 
'  mnnttopiiuo(ecaBdumIgn€»BM»&i,j^W^i2^ 
ytSB^.dk  e$n$r$^$rfMufiriku$jC0f,^  6.Qs^^.  t$fiam^ 

%^     t  t>M9nnmm  Mdf$rf$tn$s  carceres  vel  f$m^es ,  te^. 
fiamentum  facccenon  potelt^Did  Coyar,  ndtnhr^ 

extr.de  teftam,ffirt.  3  3  ,verfex  quo  cejfat  t^iUn 

dubitadOi  PaLaoinhe^dem  num.^^verf  dnbitatur 
.  imn,iiiQoiKcuCt^.trM3.d$t$ftm0*ft$r$.%.cuf,j^o.n. 
2. GniLde bcntdi^n$.tiAynut$ue,  i4*  $xtrn$$d$m 
ni$rb.mortHoteftatereinum.  i  i^.B^xtinl.pin  metal^ 
lum»  3  .ff.de  hi6  qMfrj»  n$n Jfrifi'  hub.  mmt.  3  •  v$ff.  i-^ 
dfmfiuliqsm  $H  dumnmm  ad perpetntmt  enr$$r$m  ijf^ 
inl  i.ff.de fubljudic.  num, 9  Roland.  Pafl. tr.de te^ 
fiam.ruhr.x  num.  5  9.  Joaq,DaRth.m/r.  deteftam.  »• 
1 5 1.  lAzuh.^ciXichfart.^\e»mluffrailicMb,iim$.  7« 
Pland  Phihp.  fattsc.Md  mbrk.  $xir.  d$t$ftnm.  ^$rp 
dtiodecitno prohibetur iejiari ,  co  faltcm  in  cafu  hoc 
admitcic,c^uaDdog(tAu$delidlipro  (|uo  codemn^«» 
t'as  cftidamnatom  reddithite<iabiiem« 
14  .  fDefcrentesdrfhd'4diHftdeks,Chriftianos$xfu^ 
gnantesy  Rayn.  in  reg.jur.verl?  teftam.n.  C 

t  ^^ortatm  t eitamencum  facert  noii  1901611^  4 
ejui  quiy§.  I  ,ff.  de  teftdm.  comm". a|titfrimol;  intnf^ 
$iuia  ingredientibM poiiy numi io.de  teftam,  Mar .  in  /. 

9^f$t$fl9t^m^  ij.g.daaffmUtftmtaMs^^ 
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'    Tit.Il.quiteJfamfacerepoJJUnt.  zj 

ronfultijpmay^.ex iwferfe^o^num.j  i.Cod,  detejlam. 
C\sii.§JeJlamentum,q. zi.num, i .  Ratio :  amictit li- 
bcrtatcm&  omniaquacfuntjuriscivilis:  &  dcpor- 
tatumctiamjurenoviflimo  non  poflc  tcllamcntu 
faccrc,  tCDCtBart./i»  LJiquAramu6,fflde  tefiam.  Et 
tli  communis  fccundum  Abbat.  inrubr.nnm  4.  ex* 
tradetejlam.  ^^in.V2i(c^.incontro'verJ.iUHflrib.c.  96. 
nuw.x.verfdeniq^^defuccejfprogref^.  i.^defue^ 
ceJf.refolut.§.^.  Bcncdift  C^pr^  incom.opin  verfte^  ^ 
Jlam.condemnati  ad  rnortem  civilem:  Gtsill]§.tefia* 
tnentum.q.  i  y.num.i.  ratio : amittunt jus  civilc ,  tc-*" 

*  llamcnciauccmfadiocftjuris  civilis.  Exccptio^  - 
Si  tcflamcBtum  facerc  vcli t  ad  pias  caufas :  lca  vof| 

.  luitBart»i»/.i.C.//^55.£rrAr/cftquc  commnnis  o- 
piniouttcftacurBcncdidl.Capra.  incom.opm.  verf 
tejlamentum  condemnati  ad  mortem  civtlem,  Gi^Sjg^. 
tefiam  q.ijtnum.^.  Racio;inrcli£lisadpias  cau^: 
fasfufEciuntfolcanitatcsjurisgcntium.     ^      ^  ;v 
•j*  Dubitantes  de Jlatu  fuo  vel  errantes  vel  incerti ,  j 
iioc  cft>qui  dubitant  libcri  an  fcr  vi  fint :  i'n  potcfta- 
tcpatrisanfuijurisfint,Tcftamcntum  faccrc  non" 
poflunt,/.  14.      I  yff-quitejlamfacer. 

Exccptioi.  Sitcdacur  ad  pias  caufas:  h^it.inL 
j  ^C.dt  SacrofEcclef:lmo\.  incap.  quiaingrejfa  detejl. 

.  Bcncdi(5t.  Capra  in  comm.  opin.  verftefiamentum  #•  . 

jHcqui  i»r^r//*5,Mich.  Grafl.  §.  tejlamentum.q  1 7. 
J4.  DiflcncBald.  in  l.i^C.deSS.EcclefAtxchor.  in e. 
quia  ingrejfa  de  tejlam, 

Exccpcio  t.Si  milcsfTc tcftacor, /.  I  i.5./tf««//.j9^</tf 
•  tejlam.milst. l.AriJio.  9  Jnjin.ff.de jureCodictU.Pldni 
dcftacufuo  dubicac^qui  inccrcus  cft  hoftcs  an  la- 
troncs  finc>h1  a  quibus  capcus  cft :  in  ftatu  fuo  crrac 
rclcgacus,  quifuo  capicc  minucum  pucac:  ftatunx 
fuumignoracfilius^quipacre  pcrcgrc  morcuo  ne- 
fcic fcmi  juris  cflc,  Cujac.i» /.  1 4.  lycm  fuum  fta- 
mmigaoiacfcfYUS,quifc  cx  ceftamcnco  Dpmi«i 

■^J  ..  »   j  iibc. 


t6  Lib.  h  de  ulttm.  Voluntat. 

Lbcrumfaftum  Dcfcic,</./.i4.  lafafpcnfocjus  fla* 
tus cll ,  cujus  p;*tcr  capcus  cll  ah  hoftibus  proptcr 
fpcm  poftliminii,/.!  ^,i.ff.Hndelegitimt. 

7  "j"  Eleftcres ,  Duces,  Alarchiones,  Comites ,  B/trones^ 
an  dc  fuis clcftoratibus  &  rli n;Diracibus  rcftari  pof-r 
finr.  vidcndumcrir ,  an  finr  fcuda,an  vciA  bonaaU 
lodialia  ?  8cfi  allodialia ,  an  ]urc  barrcdicario ^  aa 
ycr6ccrcalcf^c  Ycl  confuccudinc  dcfetancur?  %fidt 
infra  in  wrk.Rex. 

8  •fE^i/r^j/^w.  i.EpifcopijArchicpifcopi&Cardi- 
nalcs  tcftari  p oflunt  dc  bonis  patrimoniahbus  ut 
funtharrcdiratcSjlcgata  donationcs,&  fimilia  qn^ 
Epifcopis )  Archicpifcopis  &  Cardinalibus  obvc- 
Diunt,  8c  iu  iis  poflunt  harrcdcminftitucrcqucm 
vclunr,ram  cxtrancos  quam  libcros  &propinquos, 
ncc  tcnentur  Ecclcfix  rclinqu^rc,r^/>.£/i/r(>/>/ ,  cum 
duob.cap feqej.ix.cfA.c  qutcunqpiz^q  i  c.fixum,ix^  ^ 
qi^Aji  ^.y^c.i.c^fiiCofar.www. 5.Ciar.  ^.teflam.q,  | 
^4.num  I  Cauih  deteftam  num.  177.  SimilitcrE- 
pifcopi.  Archiepifcopi  &  Cardinalcs  tcftari  poflunt  I 
dciisbonis ,  quse  cx  induftria  pcrfonali  &  laborc 
rcfpcdiu  pcrfoDSB  habcnt,ita  ut  fi  non laborcnt ,  na 
capiaat,^  proinderedditus  fint  cafuales  &  inccr- 

fi,  nccattincancad  corpuspra:benda?,nec  compa- 
tcntur in  valorcm  pra:bcnda?,aut fruftuum ,  c  qut^. 
funq^,ii  q.yc  quianos  cap  reUtum,i.Coy2V  i.num. 
1't.ex  detejtam.  Dzuth.inrr.de teftam.n.iyj\.  Grafl.  §^ 
uftam  q  54.W.Z.  Difl.Jacob.Butriusm/.yirrd>yi»5£, 
C.de  Vptfcpp  ^Clir.  1 

Btnc infertur,primoEpi[cop\im  vel  Cardihalem 
teftar  poiredciisbonis,qua?oiferunrur  &  dantur 
abiisquifacrisordinibusiniriantur  &  infigQiun- 
tur,Covar.m e.  i  .extr.de teftam.n.i  y 

.S^r«w^infcrtur,Epifcopumdciis,quacpro€on-^ 
feflioflibusaudicndisautpro  officio  doccndi,  auc 
fZf  rapdicatLoni^uS;^utpro  gclcbraoiiis  miflarum 

folcA- 
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folcnnibusautcx  ftipcadioalicajus  accipir  ircai<|4 
dc iis,qu«e  tanquam  advocatus ,  mcdicus  aut  lcga-c 
tusaccipit,tcftari  poljic.r  quicHnqj  ii.q.^.c.quianosi 

^.teftam,^,^^.n.z. 

Tertio  infcrtur,  Epifcopum  tcftari poffe  dc qao- 
tidiaois  diftributionib.qu^daqtur  pro  labore  divi- 

flo,utftipcndiupcrfonalc,Dauth.*>/r.rf^/^yZ.;z.i85. 

^lgartb  infL-runt ,  Cardinalcra  tcftad  de  iHo  ftir 
pcndio,  quod  a  Ro^^ano  Pontificc  datur  rationc 
Cardinaliiii  Galcri,cumidnon  dcturrcfpeau  ali- 
cujus  Ecclcfia?^  fcd  pcrfonae  iftms  Cardinalis,qui  i- 
pfumRomanuraPontificcmin  rcgiminc  Ecclcfi» 
^ofilio  &  induftria  coadjuvax Socin.  conf.^  i  .vol.  3 . 

Dc  bonis ,  <\\ix  pro  vcncrunt  cx  fru^libus,  rcddi  - 
tibus,&  obvcntionibus  Epifcopatus,  vcl  refpcdlc\ 
tpifcopatusobv<ncrunt,Epifcopi&  Archicpifco- 
pi  tcftari  non  jpoffiinz yd.c.EpijcopiyCum duob.feqq.  1 1. 
q  I  .c.nuUiy!^  cfixumy  iiq.^c  i,^  ibiCovai.nu,^. 
extrJeteftam..Chi:.^.teftam.q.2.j.n  ^.Gtsijl.^.tejlam. 
q-  3  4-»-  t.Dauth  .de  teftar^.n.  178.. 

Exccptio  I.  Sitcftctur  dc  ftudlib^is  cxtantibusi 
Ycl  dc  aliis  bonis  mobilibus :  rcprobatur c  reUtum»^ 
ijexrr.de teftam.  lAodcHit^L.PHior*  (onfi^.n^^.lil?.  i, 

Exccptio  i.Si  telt-tur  dc bonis  ab i pfo  dc  frudli- 
bus  Epifcopatus  vcl  Ecclefix  tpmparatis:  rcproba- 
inxd.c  Bpifcof>iydx.nufli,d cfixumid.c.  cum in o^ciis , 
4  c.quia  nos,  d.c.relatum. 

Exccptio  3.  SiEpifcopusfuofifccc(roria(Jqucm 
ipfius  bonapoft  mortcm  pertincnt  pcr  tcftarDcntu 
autlcg^tumillat>onaj|;clinquat,Port.i:^7Wjrj4.».  i^. 
<^  1 3 .  Dau  th.  de  teftam. ».  1 8  . 

Exccptio  4.  cft  in  rcdditibus  Epifcopatus  ad  ho- 
ncftu  fumptu  Qcc^eiTariis :  nam  fi Epifcopus  proptcc 
alia  fubfidiaiftosrcddic'  prarcipuos  habcr.in  iiscft 
^fu&udluari'  dcd^ illis ^  arbatrio  dif^oncre  potcft^ 


xi .         Ub.  1.  deuUim.  Volmm. 

Co var.  in c  qHuminfffficiiSi  num»  x,  vcrf.frimkm  fj^ 
wrfjsrtt0. 

Exceprio  f  •  eft » qaos  digniffimi  mercede  ioHa* 

ftriq&Iaborisimpcnfi  inEcdcfiar  rcgiminc  clcri-' 
cus^qai  Ecclefix  curaaigdlfic>percepic  C«var.  inc. 
€Hmiit0ffi€ik^nmm.%.v^ft9rtiA9  hioccam  fraAas 
praebendamiii&rbeneficioram  quar  fuperactendC* 
tibus  rcformatarum  Ecclcfiarum  confcruncur  ut 
plttrimumcalcsfiaCjUtaeccnario&  lioDc/to  faoi* 
jitaiproporrioDeDtar>indoftrf«  aotem  Ac  laboris 
in  Ecclcfiaercgimineimpcofi  digniffimam  tncrcc- 
demnoarupcrcncfcquicurproindc  noflros  fop^cr- 
atteodcaces  afafroftuarios  ooo  ufuarios  c(fe»Phi. 
Kp.  iA^lznclli.inBpiJl.m9rnl.pUl0fiph.fntr$tkr.  utrU 
facerdotes/inr  ufuariij  ant  HfHfruSunrii ^  Daach.//c^ 
gefidmn.i%$. 

Exceptto  4.  Si  Bpifcopos  tcI  Arcbiepifcopns  k 
Papa  pri  vilegium  imperra?it>  ot  defruftibos  exti- 
cibus  c  bonis  Epjfcopacus,  tcI  dc  bonis pccunia  cr 
£i:a«AibusEpifcopatas  coUcdla  te(^ctur,Aodr.Bar- 
hzt. iliprM0Mnt.0rslin.  q.  ^.num.  i.  Kirchor.  €$nt^.  i.  ~ 
,  com.opin.c0nclHf.Si.Gri(l]§.teJljim.  quAfl.  ^4.  num.  9. 
VillaL  in  comjn.opin.lit,?.  num  %%.  Joan.  Fichard.  in 
atddit.ad VilUL^/.  C.  num.  $0. SoztMt.  C.  nkm  $  5. 
'  Jal.Clar.$  /e/74m.f.i7.mM.7.GOyar.f»  c.cuminaf' 
ficiU.num.io.ubiajtmt.  Romani  m  Poncificcm  ct- 
iSimfioecaufapoflehanc  ccftandi  faculcaccm  con** 
cedere»  exeo ,  qaodprohibitioteftandtEpifcopo 
fafta,indudlafic  jurc  hamano ,  difpcnfacio  auccm 
fada  cflaPapacircaJushumanumyalccfiac  caa- 
fa.  FttpAm^Mmincon/intiremnpoJfi^nifivcrdfl^iti'' 
mM  ^  magna  fuhfit  caufM,  tradit  Phifip.  Franc.  in 
rubr.de  teftam.in  e  verf  decimofeptimo  ij^ultimo  quM^ 
ritur.  Aaauccmiftalicentiafeltaadiiitiotclligea- 
d[a  tantom  de  ptimo  aftu  teftandi  >  an  Verd  &  de  a- 
liisicoocrovcicxcur?  Dccius  lati confulmt in confil: 
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511.  qu6dfiPapapcrmi(icBpifcopo,CardinaHauc  ^ 
altcriclcricoutpoflictcftaridcbonis  Ecclcfiajjin-  -  ^ 

telligcndum  hoc  cflc  dc  primo  ad:u  ccltaodi  can- 
tum,nondcaliis,ica  uchoc  cafu  priHium  tcftamc- 
tum,quoica  difpofuit,valcac,noncciam  fccundu, 
licccaliasprimumccftamcntumcollaturpcrfccun- 
dum3& DcciumfcquicurTiraqacll./^/.^i^T;^^,^./?^;^ 
Jermone.num.ii^.ff.deV.S.  Contravero ,(^Mbdili2,  . 
tcftandi  faculcas a  Pontificc  concefla ad  unum  du- 
taxat  ccftamcncum  coarAandum  non  fic,  tcnenc  . 
Marcin.  Navar.  de  reddit.  Ecclef.q,  5.$.  rrono  moneo. 
Szzmcnz.de reddie,  Eccleftajl.part.^.c^.n,  5.  Fachin. 
lib.^,controv.c,99.  Similiterhic  concroYercicur>Aa 
morccponcificisczpircthaEcIiigcncia,  &  poncificis 
morcc  czpirarc  cradic  Socin.Junior/»ri?»/85).//^, 
l.perL  mandatitC.  mandati.  Contra  re  adhuc  intc- 
gramortcpontificis  non  cJfitzvcperc.ficuideprA- 
bend.  lih.  6.  cap.fi fuper  gratia  de  offic.  delegat,  lib.  6.     .  s 
Nattac(?»///.^47.Sarmcnt.rf.£:.  ^.Navar.rf.^.  3.$.<?- 
Havo  f?wnes,HsLckclm.diJputat.illuJir.  i6.  thef.  lit. 
D.  Covar.  detejlam.in  c»cum  in  officiis,n,  1 1. 

•f£«»«^A«licctfaccrcteftamctum,/.  5,0  quite-  i) 
Jlam.facer.D^uih.in  tr.de  tejiam.n, 16^. 

f  Excommunicatu^ potcft  faccrc  tcftamcntum ,  i« 
Spccul.i;!  tit  de  injirument.  edit  $.  compendiose,  verf 
quidde  Excommunicato.Pctt.8c  Archidzc.incap.pia  ,  ' 
de  Exception.  in  6.colum.  Innoccnc.r/^ cap  cum  volun-^ 
tatede  fentent,  excommunicat.  Jacob.dcBcIvis.i^.(. 
omnibw^in  authent.de fanB.  Epifcop^cdci,  de fent.  in 
conj.i  I  ^.]ozn  hndi.inreg.dolo facit^  dereg.jur.  in  6. 
in  MercMrialibtis^  Bart.r»  /  fiquAramu^,  ibih^Xd.f. 
detefiam.^inauthent.  credentes,ubietiamSiMcti.  c. 
eUhdret.^^  Bzzz.inl.i.colum. z.infin.  fiq.ff-dereg. 
caton.  Bald./w  c.intelleximu6,colum^  i .  in fin.de judtc. 
Ahh.inrubr.de tefiam  coIum.i.C^zdin.  in  cUm.  j.in 
x.colum.de except,  Anton.  dc  Butrio  in  di^utjncip, 
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ijuidArh  ufurartHS ,  Card.  in  repet,  c.ferpendimus ,  cbi. 
.  f  en.de fentent.excor^.Dxymjn  c.  decermmuA ,  coL  i. 
feq.de [entent.excom.in  6  & Joan.  AbdT  &  Pctr.dc 
Aochor.  col.  z . ^ fcq-lir  ^dem  Pccr. dc  Anch.  tn  cap,  i. 
coL  3  ,de  tejlam.^  m  cfieo  temporey coLpen  de  refcript. 
in  6.  Ahi  . tnc.tidprobandum.dejudicaf.Kot^i^tito^id 
idecif19  yh2ld.ini.  i.§.hu quibjf.de lcgat  5.^  rn/m, 
Xji  a  non  compctentejudic.  tn  i.  c( '.  ^  in  1.  1 .  in  7.  coh 
C.de  hAfed.inftit.ih  L  i  .inleciur.in  5  .coL^in  repetit. 
eolam.^.C.de  SS.EcclefinL  i.colum  penUtt.  ihjin. C. 
-dejuris  ^faBi  igndr.in L  eam  quamycolum  1 1 .  C.  de^ 
fideicoTn.in  l  legitima  in  fin.ff.  de paHUy  A n g cl .  / 
fa^Oyi^  .fiquis  rogatuSyff.ad  TrehelL  Abb.  in  c.  i/eritarioy 
toL  7.  dedold  ^contumac.  ^inc  pafhrali6,^.vetum, 
num.  I  ^  deappellat  Jacob.  in  L  qui  deportantnr  in  4-. 
ChAred.injittuend.Aictitx.in  LfiquAramus yff.de tt" 
Jtarh.  A  Bgcl./»  dtfput.incip.dud  autem  ini)icem»Coin^ 
inconf.x  80  eol penult.vol.^.Socin.inreg  1 5  j.Fclin'. 
^iii  dicit  irtahl  communcm  in  cap.cum  voluntaieydi 
fintent,excommun. idem  dicir  in  /cap.  gd probandum  ih 
frinc.de rejud.  Etidcm  tenct,&  idcm  dicit  Philipp-. 
fT^nc.inrubr.deteftam  in 6.col  1 6.^n^cl.intracl. dt 
iteftam  coL  i  t.Jo3Lt^.¥sLhr.in§.tefttsin ^.Inftit.  dete-- 
y?^;??.  Pctr.dc Anchor.mrou/^i^  Barbat.mr.  z.coh 
jf^.ubi  dicit  commiinem  opinioncm  deteftam.Dct. 
in reg.jur.colfin  Imol.in c. i.eL^.de teftam. Bertrandi 
qui  dicitcommiincmri^^/^r.^uo/.i.Gualdcttf.faajf, 
toAntit.deiisyquinonhdbentteflam.faato.GmMcXm» 
'BcncdiAyinc.Bjiynutiu^,  verf  mortuo  itaq^  teftatore 
tLi.n.z%%.]oznAcGzi.inli.n.it.<:.deficund.nuft. 
Jban.dc SyU  Jn  tr.dt  benefic.tn  5 .part.  j  .5^.  4.  num.  4. 
CoyzT.adrubr.de teftam.in  z.part.n.  i  g.Clar.  in^Je- 
Jlam.q.z^.  Contrariumfcntitglofll  incap.dectrni^ 
inus  defentint.€xcommUn.in  6.  \icci  noh  clar^  &ibi 
Archidiacon.hoc  apcrtc  tcnuit  Hofticnf  m  rftf 
^cept.Gzit.inc.quan^uamideti/ur.icdciAcScii.qui 
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dlcittnednf-j^.  quodlicctaltcraparsfit  pluriimi  <te 
graviorumauchontatcfufru!ra,tamcniita  pars  cft 
-vcrior.EanJcmopinioncn:  tcncr  Calde.  indifput. 
incip.excmmunicatu6majoriy  glolT.  coofiict.  Turo- 
ncn{l/i/.9i.  r^/.  j.Jacob.dcS  Grcg.inl.Jir  ».  ^.C.d^ 

frocur,Jo2ti.^{oB2Lch.inc,quanqiiamdeujur.in6/ 
Ezccptio  i.Si  non  tantum  c(t  cxcommunicatuji 
fcd  &  anathcmatizatus,Bald./;i/.  5.r<?/«;w finfipcndk 
nppellat.  Et  idcm  Bald.r;?/  ),colfin  fifend  appeU.  Et 
idcm  Bald.  in  c.fiiicuiideoffic.deleg.  i  hihp.Fianc.  if^ 
fubr  detejlam.in  6  coL  i  ^.Brun^cz  mcntc  Bald.i»  j* 
vol.tr  diconfi.in  i.fol.  coi  ^ .  invert,  ab  inteflato,  Co-k 
trarium  tcnct  .'Vrcrin.  inl.fi  qu£ramu6,ff,  deteftam. 

Eiccptio  1.  li  fitpubliccczcommunicatus^BarCi 
r/)»/i3 8  B-ld  inl.i^C  dejur,  ^faff.ignor,  LancclL 
Dcc  inl.fi q^Ara^nt44yjf.deteft.in  fin  l^^ld.in  coL  i* 
C,defecund  nt4j)t.Etiti]o2n.dcGaLitn,  31^  Gontra* 
xiamit0ctCoy2t.de tejlam p.i.tom/ifi l  i^.n.  s6.  Et 
tilcom.fccuDdu  BcQcd.dpi.incom  opin.  Itt.  T.  11* 
Mich.  GralT.  §.teftam.q.i4.  n.  i.Ratio  h^c  c(t,omnc3 
ccftari  pofliiQ t^qui  jurc czprcflim  non  prohibctur : 
fltczcommuoicatus  nonprohibtturtcUarik 

Ezceptio  5.  Sifitczcommunicatus  pro  hasrcfit 
mHth.credenteStC.de hAret.^ ibi^Aii.^  Salic. Etpo- 
nitiftamlimitationcm  Archid.  inc  pia.coL  ydeex^ 
cept.in  ^.Bald.i»/x.5  hii qttihtis, jf.de legat.yYtJinci^c. 
in  rt4br.de  teftam.in  6  *soLi6'  Bar  t.  in  LfiquAramtu  ,f^. 
deteftam. 

Exccptio  4.  Si  quis  cflctczcommitoicatus  pro 
ufuris^  qui  tcOan  non  poteft^  nifijuzca  formam>^« 
quanquam^deufur  in  5.  Ecponic  Philip.  Franc« 
rubr.de  tiftam  in  6  coL\6. 

Ezccptio  5  Si  cflct  czcommunicatus  proptcr  in* 
juriam  fa(flam  CardinaliJuztadifpofitioncm>  cap*. 
foelicit.depoen.in  6.  fitponitPhilip.f  ranc.  i»^/.  rulr* 
diteltamjn  6.^^.1^« 
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f  Tatum tcftamcntu faccre non potcft, l.i.L  i 
f.  qui  tefiam  facer.  Ita  tcnct  JaC  in  l.exfaBo. num  4 o  • 
ffdevulg.  quod  tamcn  mtclligcutproccdat,  quan- 
doitae(tfatuus,utomnin6carcatfcafu  &  intcllc- 
ftu,&fatuitasanimijudicium  pervcrtat,  fin  vcrA 
lcviorcftfatuitas.&  habctfcnfum  &  intellcaum, 
licct  non  perfcdum  &intcgrum  fcnfum  &  judiciu, 
co  cafuci  tcftaripermittitur  :ita  tcnctglofl.  /.  i.j/C 
pofiuiandJzh.  A  Dgcl.Myof  in  §  futereaylnfiit.  qmb. 
nonefipermifffacer.tefiam.  Matili.  Steph.  ^e»/.  1. 

5  5.  EtitatraduntDd.communitcrut  tcftatur  Anc. 
Gomcz. /ii.  i.variar.refolut.c.C.num,  %.  Ethanc 
diftinftionem  vcram  circ  &C  ci  mcatc omnium,di- 
citFcrn.Va/q.i^/wrr^/ proprejf^.ij.nu.iio.  quem 
xc(cTiGt2lC.§.tefiam.q.%i.num.7.  Ratio,  licctpu- 
bcs  vel  adnltus  poft  14.  annos  non  habcatpcrfc- 
d:um  &inicgrumfcnfum& judicium,&  non  poC- 
fitaiienarcncccflc  injudicio:tamcnpotcfttcfta* 
mzniyxrtiftiCtTCyl.quaAtate. ff.de tefiam.  &  Lfifrater, 
C.^«i/^y?^^./2irtfr.Ergoadid,utquisproptcrratio- 
nis&iudiciidcfcdumintcftabihs  fit,  non  fufficic 
pxobarcquodfimplicis  & grofli  fueric  intcllcdlus » 
& quod nonitapercepcrit  omnia,  piout  alii  acuti 
&pcrfpicaccs,fcd  oportct  docercquod  prorfus  ca- 
rucrit intcilcftu,rationc  &  j udicio,  ut  mcntc  capti 

6  furiofi ,  ac  proinde  ad  natura  pccudu  acccflerit, 
Cor n.conf 91, num  z^.(^confi6t.num.  19.&10. 
lib.  4.  VznCconfil.^S.num.  ij.uf%adnum  44  //i.5, 
Tibcri.  Dccian. conf  1 27.  n.  z^Aib.  5 .  Dauth.  dete- 

fiam.n.iio.  ^ 
^  IFi/iiftf/i^^^.tcftamctumfaccrcnonpotcft./.g^/ii 
inpotefiate^.fil.fam  ff.de  tefitim.Lfeniumy  Cod.  qui  te- 
fiamfacer.princ.  Infiit.quitefiam.facer.poff.Cowzv.  de 
tefiam.p.  ^.rubr.n.j^^  .Sozi.in  comm.opin.Ut.T  14.  Ht 
ita  tcncfc  Bart*&  omncs  Dd.  indtB.L quiinpotefia» 
$$,  tcftatur  y^ic^Mfucceff.progreff.i.  i.».  i. 
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Schacid^.  ii^ frim.  fK  5*  Imfiit»  fuit.nameff f$rm$J(t  ^ 
£x€qmo  t«Siteftitmrcmii€0«feai(bfam 

prbbatur^  dJ.qui  in  poteftati ,  Covar.  ubifupra.  VilU 
verffiliuffamjnpriuc.  Eccft  commttnis  opiaio  fc^ 

^irffitmmnpta^H,  Capra7j^F.  6,&T.ij.  Clar.  $• 
rf/7/»w^  i8.w«m.x.Ratio:lex  1 1.  tabul.qu«tcrta* 
mciita  coofirmat  dc  paitrefam.  Io(|i]itar  Cnjac^^^ 
^Ji^$.fuikn0nwi9fmnijf.  &  ii      tfui  teftumLfih 
fffr.atqueinHcDd.coDcludunt,et7ifiliusfani.cum  .- 
confenfu  patris  teUetut  >  &  tcfiameoto  claufula 
codidUarisMiffit»  qiiod  titficQ  teAamieiitufli  illa4 
fimdltus  iHiptim  fit>& oe  qui  dem  lit  donatio  caufa 
monis  fu(tincatur,ni{i  (i  )  illiquibidonaturprae'^ 
feaceftfiicriac&:  (1.)  fpcciaIit:ermeoci#doititioQii 
caaGimoreisfaAafit »  Speiralat.  iie.4t0  infttumenh 
eJiticn,  ^.compendioscinutn  47  Cyn.num  7.  Bald^ ».  j  4 
D  ec. n. 45:. in Lfenium  L)^C,  qui teftmn.ftuer*  Bartt 
inhitmeis^     ffl  tttm.  ctmfelintti*  Gmt^.^etmthi  * 
ftatft.6  n.%,  DuVLth.deteftam^nu.  1 61.  iPlan^ \x\c eft 
aotandum^fi con(enticnte patre  6c  praefcntibus  iisi 
quibus  donatur filiusfam^teftacttric  mnificft^ 
dt»  fifpfias  ^fffpofitfo  noff  p<rf&t  valer^v  ^  teftiH 
mctum^quod  valerc  dcbcat,  ut  donatio  caula  mor-  j 
tist  incer  ampcsDd.coavcnircytalcm  di^ofirioot 
valett  m  tim  denitioiiit  eaiEfiime^is^»  l^etoidLtks 
teftmn.n.  1 6 1 .  tlbi  yer^  uob  dl  etpfcfs^  faAa  meni.  ^ 
tio  doDationis  caufa  mortis»  ibi  fefeDd.  ioduas  ^  . 
tafnias  divfdoat.  Aliqut  cziftimafit)  pUoid^mUi  , 
taicretcftamtariim,  Bffi  ezprefM  fit  &ftaifli«iiti« 
donationis  caufa  mortis ,  ita  fcnfcrc  Specul.  CjrBi  ^ 
fiart.Bald.Dcc.  &  aiii.  Veram  Alezander  in  l.fmUi^ 
difttaftioMm  cft  comtac&ttf  84iM?brchKilalftl9'<(tfai 
tdUnieiitis  tdjiciucaf  ifijpaim  claufulailt  teplcx  % 
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Bo«  codiciilaris  9  Bulla  ultimarum  Tolliotttufn 

namciationc  conftaos  ,  cum  rurfum  Dd.  convc^ 
niunc>  quodcalis  dirpofitio  funditus  nulla  fiC)  dr 
ocquidcm  in  vim  donacionis  cau(a  mortis  fulH- 
Acatur,  ctiamfipatcr  tcftamcnto  confcafcrit>  pu- 
taahquis  ita  dicit,  In^htuo  Iia:rcdcm,  &{i  tcita- 
xncntumnon  valct  uttcltamcQt  ^>  valcat  utme- 
.  liorc  modo  valcre  poteit>  an  vimalterius  ulcima? 
voluntacis  >  hic  confentiunc  omncs  Dd.  nam  do- 
natiocaufamorti9,cxigitfpccialcm  cxprcfTioocm, 
Athic  nalU  fpcciahs  exprcffio  cft  fadta  ,  ncque 
pcr  fe  &  fimplicitcr ,  ocquc  pcr  rclationem  ad  a- 
liud,  velrciativc>  quia  ha^c  verba(  valeat  in  vim 
alterius  ultima:  voluntatis  )  non  nccellario  refe« 
runtur  ad  donationem  caufxmortis ,  cum ad alias 
fpccies  percinere  qucant,  puta  ad  CodicilIum,ad 
£piftoIam  fideicommiifariam.  Ac  f\  claufula  Co- 
diciliaris  in  tcftamento  cxprefla  ac  proindc  ulti- 
marum  voluntatum  cnumeratio  fadla  fic  hoc  mo- 
do :  Si  non  ralet ut tcftamentum ,  valeat  ut  C odi- 
cillus,  aut  in  vim  alterius  ultima!  voluntatis>  ibi 
Alexandcr &  qui  ipfum fcquuntur  Clar. donatio » 
qHAft.6.nHm^9M^{i^.defucc€jf.progrej[Mb.  i. 
6.GtzS.in^. donatio cauf.  mort.quAft,  j.num.  j.  ct- 
iftimantliancclaufulamhabcrc  vim  fpccialis  cx- 
preflionis ,  &  idem  valerc  >  ac  fi  in  fpecie  dc  dona- 
tionc  caufa  mortis  di(flume(fet>  quiainquic  Ale- 
zander  nulla alia  voluntas  ultima  cft  prxcer  dona- 
cionem  caufa  morcis :  Ergo  ncceifario  illa  verba 
gencralia  hic  rcfcruncur  ad  donacioncm  caufa 
morcis>pariaaucemfanc,  five  quid  in  fpecic  cx- 
primacurfive  per  rcIacioQcm  ad  aliud.  Scdhanc 
fencenciammanifcficfalfam  efle  aic  Dauch.  de  te- 
7?4i».».idi4Pra'fupponcrc  enim  tancum  crcs  ulcimac 
Toluncacisfpccics,ccftamencum,codicillum  &  do- 
aationemcaufa  morcis,  &  omiccerc  cpiftolam  fi- 
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Ttt  1 1.    tefiam,facere  pofunf.  ^ 

licicommiflariam.    Ixecptio  3 .  fi  teftccur  dc  l>o- 
nis  advcatitiis  ,  quorum  ufufrudlum  paccr  nbn 
habct>  reprobacur  Lpenultim.  ^  l.fin,  Cod.quite^         .  •  • 
fiam- facersprtncip.lnjtitnt.  quih,  non eflperThijf.  C^U 
dcr.  conjil.  i  oAn  tit,  de  teftam.  Joann.  Monccferrac. 
inl.fraterafratre,  in  fin,ff.  de  condici.  indeb.  Macth. 
Sicpli.  crene.  i.illuftr  quAft.^     Efcft  communiso- 
piniofccund  Imol.inL  ycumfiliWy§.Titiodecim^ 
colum.fin.  de  donat.  Socin.  confil.  1 1  i.pofi.  num.  x-j  ' 
'verf.  confir7^atur,lib.  i.Afolhl\.2dBo'ci:.  confii  54. 
'-num.i,  Aicx2iDd.ini. fenium^num  6»  infin.Cod.  qui  • 
teftnmfacer.  Arcciii.  in  d.  L  quiin poteftaie y^colum. 
'verf     prsse^y  quam  ueniamy  Jaf  in l.fin.  num,  j.C. 
deinojfic  teftam.^inL nemo, num.  z.Cod.quiteftam. 
facer.pofJ.Alci^nd^indicil.nemc^ynum.i.Kmn.co^''  /  • 
fit  14  num.  I  i.lib.^.Dcc.indi^.Lnemoy  Baur. 
fciendumynum^z.lnflit    reftam. milit.  Kahc. conftL  '  ,  ' 

3 .  num.  5  .part.  inftit  qutb.  non  efi permijf  num  12. 
Chr.i^.  teftafTjentum y  qu/ift.  S.num^  i.  Covar.  dete^ 
ftam.  ^.part.rubr.>iUm.4.j.  Soar.  in  commun.  opin.  lif^. 
T.  24.  Vilhl.///.F.  8^.  iEccftmagis  communis  fc-' 
cundum  Vivium  'verb.filis4^famiL  num.  i      GrafT.v      '  \  J 
i.teftMment.quAft.zt.  Et  concors  omniumfcnteh- ' 
tia  fccundum  Co var.  fupra.  num.  1 1 .  Schncidwih* 
inprinc  num.i  i.Inftit.quib.non  eii pcrmijf facer.  /f- 
ftam.  ^cCcnb.conf  1  y  .num.  j .  Dauth.  in  traflat.diJ 
te/lam.n.  i  s  4-  Hcrm.  Vulc.  adprinc.  tnftit.  quiteftam,  ' 
facerpoJf.Hcx^.adeundtmlocum.  GuihcJm.  Forftci:; 

ii./A.i }.  Giphan.^rf^wW ///.Philip.  Ha:non. 
dtjput  y.quAft.  i  j. KcnCnci.de teftam.part.z  c.iZ.nt4. 
1 5.  Francifc.  Duaren  de  teftam.Jub  tit.  quiteftam. 
f acer.  Ainold,  dc  Kcy gct.  intheJaUr.jur,verb.tefta' 
mentumph.i^  i.Diflcncic  ZsLnctin. indijput  i.columi 
iy.vekf^veldic.inrejponfady. 

Exccpcio  4.  Si  fihafamil.  qnx  cft  capaz  do- 
tis  profcdicix  &  advcntici»  ccftccur  dc  docc  : 

C    %  rcpro-" 
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fioacodiciliariS)  culla  ulcimarum  yoluntatum 
Httmcrationc  conftaos  ,  tum  rurfum  Dd.  convc^ 
Diunt>  quodtalis  difpofirio  fundicus  nuUa  fic>  dr 
ocquidcm  in  vim  donacxonis  caufa  morcis  fulH- 
Acacur,  cciamfipaccr  ceftamcnto  confcorcric^pu- 
caaliquis  ica  dicic,  In^hcuo  harrcdcm,  &  fi  cciU- 
xncncumnon  valecucccitamcnc  valcat  ucmc- 
liorc  modo  valcre  poccit>  an  vimalccrius  uhimas 
voluncatis  >  hic  confcnciunc  omncs  Dd.  nam  do- 
ijatiocaufamorti9,cxigitfpccialcm  cxprclTioncm, 
Athic  nalla  fpccialis  exprcffio  eft  £id:a  >  ncquc 
pcr  fc  &  fimplicitcr,  ncquc  pcr  rclationcm  ad  a- 
liud»  vclrclacivc>  quia  hxc  verba(  valcat  in  vim 
alccrius  ulcima:  voluncacis  )  non  ncccilario  rcfc* 
runcur  ad  donacioncm  cauf^morcis >  cum ad alias 
fpecies  percincrc  qucant,  puca  ad  CodicilIum,ad 
Epiftolam  lidcicommiifariam.  At  fi  claufula  Co«. 
dicillaris  in  ccftamento  exprefla  ac  proindc  uhi- 
marum  voluntatum  cnumcratiofada/ichoc  mo- 
do:  Sinon  Talctuttcftamcntum,  valeat  utCodi<^ 
cillus>  aut  in  vim  altcrius  ultima*  voIuntatis>  ibi 
Alcxandcr &  qui  ipfum fcquuncur  Clar. donatio  ^ 
gH£ft\6.num^9.VsiC(^,defucceJfprogreJfMb.  i.  §,i.nHm. 
6.GizS.  in^. donatw cauf  mort.quAfl.  j.num.  j.  cx- 
iftimanchancclaufulamhabcre  vim  fpccialis  ex- 
prefl[ioniSi&idcmvaIcre>acfiin  fpccic  dc  dona- 
tionc  caufa  morcis  didlumcflec,  quiainquic  Alc* 
zandcr nulla  alia  voluncas  ulcima  cft  prxtcr  dona- 
tioncm  caufa  mortis :  Ergo  ncccirario  illa  vcrba. 
gcncralia  hic  rcfcruncur  ad  donacioncm  cauGi 
morcis>  pariaauccmfunc,  fivc  quid  in  fpccic  ex- 
primacurfive  pcr  rcIatioQcm  ad  aUud.  Scdhanc 
fcntcnciammanifcfiicfalfam  cfle  aic  Dauth.  de  te- 
7?4i7?.;».idhPra:fupponcre enim  cancum  crcs  ulcima? 
Yoluncacis  fpccics,ccftamcncum,codiciIIum  &  do- 
aationcm  caufa  morcis»  &  omiccerc  cpiftolam  fl- 
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lieicommiflariain.  .  Kzccpcio  5 .  fi  teftecur  de  bo- 
n\s  adveiiciciis  >  quorum  ufufrudlum  paccr  nbsi 
habcc>  rcprobacur  /.  penultim.  ^  l.fin,  Cod.  quite-^ 
fiam- facer.prtncip.lnjtitHt.  quib,  non  eilperfniff.  Cal-  ' 
dcr.  confil.  i  o.i»  tit,  de  teftam.  Joann.  Monccferrac. 
inLfrateraftdtre,  in  fin.ff.  de  condicl.  indeb,  Macch- 
cent.  i.illufir  qu£.ft.$     Ee  cft  communiso- 
piniofccund  Imol.inl.    cumfiliu4y  §.Titiod/ecim ^ 
colum.fin.  de  donat.  Socin.  tonfil.  1 1  i.pofl,  num.  i; ' 
^erf.confirrhaturylib.  i.  Apofbll. ad Bocr.  54. 
^um.i.  Alcx^ad.in  l, /enium^num  6.  infin.Cod.  qui 
teftam.facer.  Arcciii.  in  d.  L  quiin poteftate  ycolum,  5. 
'verf,  ^priusy  quam  ueniamy  Jaf.  in  l.fin.  num.  3.6. 
de  inoffic  teftam.  ^  in  L  rumo^  num.  1 .  Cvd.qui teftarh. 
facer,poJf.Alci^nd.indicil.nem;?ynum,i.Kmn.cof^'  .  ' 
Jil  14  num.  ii.lib.^,  Dcc,  in dii3. L nemo y  Baur./«$. 
fctendumynum^z.  Inflit    •  teftam.  milit.  Rabc.  conjiL 
.9  3 .  num.  3  .part.  inftit  qmb.  non  elf  permijf.  num  i  z. 
Chv.^.teftamentumy  qu£ft.  S.num.  i.  Covar.  dete^ 
Jlam.  ^.part.ruhr.HUm.4.$.  Soar.  in  commun.  optn.  lif. 
T.14.  Villal.///.F.  8  6.  Ec  c(t  magis  communis  fc-' 
cundum  Viviura  verb.fili(4^famtl  num.  i.^  Graltlv 
f.teftMment.qu£ft.i±.  Ec concors omniumfcnreh- 
tia  fccundum  Covar.  fupra.  num.  1 1 .  Schncidwih^ 
snfrinc  num,  1 1  Jnftit.qutb.n071  efi  permijf  facer.  /e-  • 
ftam.  WcCcnb.conf.  ly.num.  3 .  Dauth.  intra^at.d(Lj 
teftam.n.  1 5  4.  Hcrm.  Vult.  adprinc.  Inftit.  quiteftam, 
facerpoJf.Hcig.adeundemlocum.  Guilielm.  Forfteri 
dijputix.th.il.  Giphan./i^^/^;7i///.Philip.Hatnon. 
dtjput  j.qudft.  I  j.Kcxi(ncx.deteftam.part.i  c.iZ.nis^  • 
1 3.  Francifc.  Duaren  de  teftam.Jub  tit.  quiteftam. 
facer.  Arnold.  de  Rcygcr.  inthefaur.jur.  "ucrb.  tefta^ 
mentum^h.z^  i.Diilencic  Zsinctin. indijpuf  t.colum 
ly.vekf^veldic.inrejponfad'/. 

Ezceptio  4.  Si  filiafamil.  qux  efl  capaz  do- 
tis  profe^itix  &  advencicia:  ccflccur  de  doce  : 

C    %     .  •  teprd-» 
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rcprobatur ,  Bart.m  l.Semum,C.qui  teftam.facer.  Ec 
cft  communis  fecundum  Alci.  ihid.num.  3 .  Clar.  f . 
teftam.  q.  1 2.  num.  }.  Enianucl.  Joar.  incomm.  opin* 
lit.T.i^.GT2{{\§.teftam.q  i^.num.j.  Exceptio  5. 
Sifilius  cjus  qui  ab  hoftibus  captus  cftpcndcntc 
patriscapcivitatctcftamcnturii  faciat:  reprobatur 
A\cx.  in l  lex  Corneliaynum.  io.ff.de  vulgar.  Ec  cft 
communisfecundumCrott.  inifiis  qui pro  empto* 
teynum. 1 8  ff-de ufiicaf. Clar. teftam.  q.  i^.num.  5. 
y^Ccj^.defucceJf.progreJf.^.i.num.  5.  Eman.  aCofta. 
inl.  Gallmy§  quidfitantumyin  i part.num  ip.ff.dt^ 
lib.^pofthum  GrafT  §.  teftarh  q.ij^.num.j.  Ratio  : 
quiaftacuscjusinfufpenfocft  propccr  fpcm  poft- 
liminii,  Cr2iX ubifvpra.  Cujac./rrf/.  quiteftamento , 
ff.qui  teftamfacer. 

Exceptio  6  Si filiusfam. tcftctur dc pcculio  Ca- 
ftrcnfi  vclquafi./^/j  Cod.de inoffic.  teftam.  C\zx.ubi 
fupraynum.6.  Ec cft  commun.fccundum  Alcx.  conf 
j  i.vol.6.  Gi3Lff.^.teftament.q.t^poIfnum.y. 

Exccptioy.  Si  Advocatusdcialario  tcftctur:cft 
inagis commun.fccundum  JaC  inl  fin.num,  i.  C. 
deinoffic.  teftam  Clar.J  teftam  q.  i  ^.n.y.Soit  incom. 
^cpinJit.T.i^. 

Exceptio  8 .  Si  fit  ftatucum  in  contrarium :  GraflC 
ulifupta^  verfulfimo.  Filiusfam.  tamcn  forcnfisi 
in  Civicacc  in  quaxcpcritur  ejufmodi  ftatutum,  no 
potcrt  lceitimarcpcrfonam  fibi  non  fubditam,  ncc 
circa  ipJum  difponcrcaiiquid>  Barr.  &  JaC  in  Lcun^ 
'Hos populos^  C  ae fumma  Trtnit.  Marfil .  in  ifinxoL  5  • 
verfhanc  tamenconclujionem ,  f.  dejurifdiSi.  omn.ju- 
dic.  h\cx.co'nf^ycolum  i.volum.  j.  Corn.f^^n/^y. 
columpenult.voLt.Qi*conf  94  c.i.  voL  1.  EcRuin. 
fdnj^i  10.  colum.t.  eod.volum.  fic  cft  commun.  opin. 
fccund.Ffancifc.  Viu  verb.ftatutumj^abilitans. 

Exctpcio  Sifiliusfam.ceitctur  dc  bonis  fibi  a 
Principcdoaatis  :  Icafcntiunt  omBCS  Dd.  com- 

fliuai- 


t 


cft  commxknhCcaiadxxmCioivinlfrattr)^  frnttit 
mtm.xix. liceCjlprc coDrracium vcrius di cat^ &  Tc* 
cimdam  Vio.  virffiUtirfam.  n.  8.1>a^th.  in  trt^,  At: 
tefiam  num,  i  6%,  ubidicit^idcmia  quolibet  Prin^ 
cipeinerum&  mixtum  imperium»  pcrpetuamque  ^ 
&^foo^ttatifil|i/P»iicm  regalein  ^ 
bfeote.  •■  '^'  '    -      -   >  — 

Exccpcio  I o.Si tcftctur ad pias cai^tfas  t  cft  magia' 
com,  fecttod.  Aicxc  inLi.§.hocaut§m ,  nutn.  ^.ff-Adi' 
T^rvMt^  InteUigt ,  ii  tantien  4o tervatriac  cooCeofus' 
pacriSj  CMp.licit,%.fieri,cum  gloff.  in  verf.jHdicare  dtj 
f^ult.in6.^tllv^^^i^  com.ucaccc^cur  Jul.  Clar,*^ 
iJ$lhum.  m.  f  .slligmns  Roonaouin  in  UHthinti  fimMi^^ 
>  ttr^C^nd X  tidcid.  Angcl.  i .  numyj.  Inftit.  quib^ 
T^neff permiff frceKGmlidm.  Bencd./n  i/part.cap. 
t(jifnig$iiMfoL^9Mum.t9^Afo{i\\\.  adBiirc.  it$L^u^^ ' 
infoteftatift$kniti9B.x  ff.de  teftamJnw^in^t^^vntf.' 
}6.deseftam.  in6.  J^f.ind.le^ur  Fad.num^ii.C.dtJ 
Jjiir^f»  Euiif,fi>QMn Lfenium^C.qui  teftam^.num*  %  i • 
%mn.€mfji  tamm.  1 1  JtiJbiM.i,Cmt.}f(ifi.mLhM«t  * 

confultiffimaii  eximperfeSolnum.  lo-  Cod  diirfimfik 
Pahs  mcap  prifentf^,num.  zo.deprobat.  Joan.Dilt&l 
4*  Mi  tofitmd^  tii.  i^^mt.  u  tmm.  i .  £ t faoc  in  di- 
fttofti  procedcre jSye  c^ftttor  io  boois  adi^eiiciriit  , 
^Qorumufusfrud:as  patri  noo  acquirituri  five  ii| 
^  altis , z]vt,uiQ^yf%i-di  t^spn.  j^*pnrt.  rubr.  num.  4{ ^  ' 
/SialL  (^/i^littmtf 

fpmi.  num  i6%*  EcBarcoU  dilling^eotSs  intct/ 
booaadv^aciciaquorumufu^frudlu$  pacri  quarri» 
iiir,&  noo  qo^utur  ^  of ioioocm  fer^  ab  omnibu$  ' 
Mfiobiui  a^r^rici  TR)*  ^  frfiiitig^i^^^m^ 

:  *^  Jbc€cg9ff  ( St ad  ai^um  tcftandi  a  patre  fit  mi"  ^ 

0funs,ttpxohuf^il'i^fititiff.^ 
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in fin.  Cod.de  latin. libert.  toUend  ijiparitert  9 . in fin.  K 
dHobtHy  3  o.  ff.  de  liber,  CAuf.  l,  liherta^,  51./.  ideo ,  j  4.. 
ff.de manumijj  teftam.  Dauth.  deteftam.num.  1 50^ 
A fca n .  de  Patr poteft.  cap.  tiltim.num .  6  z .  num.  9  8^ 
HackclaiaD.  dijputat.  illuftr.  1 6.  thef  4.  ht.  P,  Dif- 
fcDtic  Bart.  inl.i.^.nififiltiipertUumtextumyff.adSe^ 
natufconfultumTrehcUianum. 

Exccptio  11.  Si  filiusfam.putct,  fceflfefui  jii- 
ris:  rcprobaturDaurh.  de  tcjlam.num.  i  s  i.  quocl 
arantcs  dc  Itacu  fuo  tcftamcntum  facerc  non  poC?  ' 
fintyl.  I  ^.(^iyff.jfiitefta^n.facer. 

Exccptio  I  j.  Siiguorct  vcl  dubitet ,  an  fit  fui 
juris  rcprobatur  ,  Dauth.  d.  Idc.  quod  dubitantcs 
dcftatufno  vcl  inccrci ,  tfftamcr^tum  faccrc  non 
poflinc  ,  dici.  l.  14.  1 5.  quod  vcrum  cftfi  igno- 
ict  ftatum  prarfcntem ,  vcl  Je  prxfenti  Itatu  dubi- 
tct,  fecU!Jcft,  ficertuseft  dc  prarfcnti  ftatu,  (cd  dc 
^Lituro  dubitat,  vcl  futurum  ftatum  igaorat>  l.fi 
jui^,  9.^  ibi  Bald.Caltr.^  alii,j(f deteftam.  Dauth- 
aeteftamn.i^y 

Exccptio  14.  Sifiliusfamil.  commuDiopinionc 
habctur  fui  juris  :  rcprobatur  Fianc.  Niconit.  ad 
ruhr.  ffum.  1^^. ff.de  nozfi  oper.  nunciat.  Vafq.  de fuc^ 
€eff.progieff.ltb.i.§.i.num.i.T'nix\.dM.  connuh.gloff. 
^.nUm.  157.  Et  hanc cfle  vrriflimam  fcntentiam , 
quum  crransdcftatufuonon  tcftetur,  ait  Dauth. 
in  tr.  de  tefiam.  ».152. 

iEjceptiu  15.  Si  tcftatorpofteafui  juriseflncia- 
tur,tunc  chim  teftamcntum  fiiiifamil.  ab  initio 
Dullum  convalcfjcrc  vidctur  ,  reprobatur  L  fifi^ 
liuifamil.  1 9 .ff.de  teftam.  1 1 .  §.fedfi filiws ,  ff.  de  legat. 
} .  cap.non firmatur»  1 8  ^de  reg.  jur  in  6.  Vafq.  de fue^m 
'  f^Jf-P^^i^'  ^^^- 1  •  $•   tium.  4.  Dauth.  de  teftam.  num. 


158, 

Exccptio  16.  SifiUusfam.tcflcturintcr  libcros: 
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•^'  Xtceptfo  1 7<  Si  fiy osfamil.'  teftetor  <)e  liiciis 
Bupciaiibus  quorum  d<Mninium  ipfias  paeerobite^ 
iritas  aupcias  amific»  &  ob  idadfiUiuapLtfanftQliri 
itattadtrtit  Dd.  $.  ^^iUam  inJSmm,  Hn.fitmii 
nonhabe^tfilia^  iin  Au$h  dtnupt.  Cujacius  camen 
ini^^elL  11.  verf  m^dejnienMiarMmiSidmsincn 
rcfertyiitfeoriM  ilt  >  macre  ia^cMim^  iUiM  fui  jiin 
iif>iiecfiibjetftosp0te(biciinatero«e6iiaBffefito  fi» 
bi cxcraDeum  hafrcdem  ioQicuercaut  ab  ioceftacoi 
decedere  poffe»  &  liaAc  intclleduin  veriflunuaa , 
dTe  t  Vel  beae  cpaftare  ait  Daocii.  dk  ufimnm^ 
num.  i7o.quodccxtilsibi>  difpoqianc  fubftancias 
faas.noQ  de  lucro  cancum  aupciaii  >  fed  dc  univer^^ 
fiUtberoram  'paiHriraoiiiolocttctt$£t»  deoaibits  li» 
iNMMi^^fimli^^  aon  pofle  li<)Qetw 

Utproindc  fola  niacre  iuperftice»  ea  ccxcus  pacacupf 
M^^A^cipieoda.  \ 

dtifi  fitiofiuml.  qui  ejft  Clevieii« 

tn^Iiusfamil.  Clericus  poccft  ccftari  dc  bonis  in 
ricaciim  acquificis ,  L  facr^ffanBi, ,  j  i, 
trmky$m^s,epd.daEf$Jcif.f!^Ck9k*  Di6#deiii 
lldiiis,  quasitt  Glericatii  obveiieraac  2  Mam  ilo 
boois  aocc  Clencacum  qua?(icis  fihusfamil.  licet 
^Clacictts  teftaii  aoa  poccft »  di&^LfMcrofanSm 
fiovavmi^  m  ^4/  qmia  nas^  msm.  t*tw(  di  ufim^ 
mmt.  JBc  haac  feorcDtiam  vetam  &  communcm 
dictc  Vafq*  da  fucsejf. frogreff,  lihr.  1.    i.immi^  ^^. 

wffma^iBunk  DstnAi^di-MfimaM.  mm  tf^ 
JPifleiiciiiiit  JaC  imL  filin  lk$e^^  €ml.  ^aftHi  DileA^ 
jek-art.  teftand.tit.  i.enut,  x.nnm.  j.Roiand.aVali 
^mafik  14'  Ubr.  4.  qui  voliuit  qaod  filiusfam.  Cleri^ 
ctts  teftari  polfit  >etiam  de  adveiiatiis  bonit  aM 
ctcricacumacquificis.lntcUcxu  cciaBart.  d.  ifacre'- 
jfm&atn.  i.de  iis  caacum  bonis»qat  decicaciis  ocoi- 

<iM«^8JuatiirxCaj^ftate^  snvltaniaqtiicatic 


40       *  Lib.  h  de  ultim.  Vduntat. 

ritatcmcfledixiraddic,  adDcc.  in  ifenium,  verb. 
CiUfic$ts,C.quiuftamfacer.  Vcrum  cum  jura  prx- 
crtata  o;encraliusIoqui,quam  utreftrtiigi  commo- 
poHc  vidcantur, plcris^;  vifum  cftfaciseJlc^  bo- 
na  in  clcricatu  alicui  obvcniifc  ,  licct  alia  quam 
clcricatus  occafione  fint  qua^fica)  Joan.  Andr.  Ant. 
dcBut.  Abb.  &  Covarr.  num.i.(^  z.incap.quianos, 
JaC  in  l  licetfilU ,  num,  i.  de  coUat.  Roland.  a  ValU 
confi6.lih.^.  &  alii  rclatiaDauih.  intraci.de tefiam. 
vum.iy^.  Exccptionis  19.  loco  notcturhodiccx 
conflitutioncSaxonica/)/ir/.2,r/»/).  10.  camfcpara- 
tioncm  >  quahbcri  pubcrcs  aparcntibusfcjungun- 
turprocmancipationccUc,  bafic^  ^Vtnbcr/ fo^ll 

jt)vcn  mftnt>i3Cii  ^af^rcu  f  emme/  t>on&em  CDattcr/ 
mit^n\ttlhmq,i\)vcr cxQincn i^anf;i)aUnnQ  t)»iil> 
TiaOriiugfcfectbcn/fraf^afB  Dann  \okffc&  iyov  cinc 
Emancipation  juaci)tcii/t>nb  E»cr)cl6cn  2I)ircfun<j 
f)abcn\oll/  Idc.n  &in  hislocisufu  ellrcccptum, 
hiocconcluditurhbcrosaparcntibus  feparatos  ia 
his  Sc  tcrris  ^axonicis  tcitari  poife,  fublata  enim 
caufa  tcfUmentiimpcditivaid  eit,  patriapotclia-  ~ 
te>  tolhtur  & cfFedus,  Dauth.    tejiam.n.i$  8. 

f  Furzcfus  teltamentum  faccrc  non  potcft,$./>rrf^ 
tereaylnflit.h.t.  l furiofumyC.eodcm^cap.fin, defuccejfl 
nbtnteji.l  i.^.exigit.ff.dehcnor.poffeff.  fecund.  tabul.L 
i6,jfqfJi teJtamfacer.Wcfcnbccin fuis  Parat.hic. 
num.  1 3.  Bencd.  Capr.  in  comm.  opin^  'verb.  furiofus 
njelmente  captusy  M^tSLnt.inLispotell.nu.iji.  Grafl' 
§,tejiam.q.ii.num.  i.^  Raciopotilhmacft,  furiofus 
<juicquidagit,ignorat.i/.$/>rA/^r^4>  Grafl'.  ubifu- 
pra.\ 

Erccptio  I . Si  furiofus  dilucida  habet intcrval- 
la)  namtunc  tcmpore  ccflantis  furoris  teftamen- 
tum  condcrc  potelt,  i.prdtereaylnjtit.h.t.  ^  Lfurio-^ 
fHWi  Cod  eod.  BcpecU^l.  Capra,i;>  comm.opin.  verhn 

furio^ 
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furtofus.  Echancefle  commuiicm  opiaipoeo^  te-« 
fcrcGiafl.S>>^7Z4/».^.  ^i\fium*x*  allegans  ViTium 
lik.i.'u&rkmtefiu,f..N0Urim\Vtin.yMC^^  defue^ 
progriff.%,  quod  yerum  efl:  >  fi  aote  rupcj:<» 

Tcnicmcmfurofem  tcftamcntumpcrfccitrfifutoi? 
tcclicancequam^UamentumcftpctfcAum»id  ni- 
liil  fal«u{.  §.fr£tereMg^  iLLfurUfum,cvaaa&  adf  iai 
caufas  cc(larccur,com.Beoed»Capr.  ve/kfurhfm^ 
&  wrk^^^ntuffjifkriofh «    »    ;  ^        '  ^ 

Aitf  cft  6iriofus>  fiator  eoimjruperveotcM  tefta^ 
mencumaoecafadum BonannuUat,/.  lo-  ^.r^cfu-> 

^mme^fmniff.  ■/ 

Exceptio  }.  fl  futiofus  omBia  tc&:h  &\pnidcn^ 
ler  in  cciUmcoco  diipoiait :  Jiot^  decif  t } 

i$  Keimrimt  ebifmUit  diSs.  Vcriotcm  ftinagis  com** 
maocmdicic  Jofcpii.Ludov.  decif  i.part.  i.nunj^ 

.  I).  EtAbbacem  concratium  tcpcoccm  omoiiyano 
»cipicttdmB  cflc  dicit  Maotic.  Hh^  t.  enp^   01^.7»  ' 

Ithancfcnccntiam  asquiqui  convcnirc  dicit  Ro- 

isaktk.mLfHriofumn  £ticquutt£Corp.^ix^2.i^.iMU 
1  \%whim. ) .  «w^ttcii|txvl|9Ac  partem  max£- 
|BarMflcaorbotitatQ9i>  &  hancmagis  obcinaii& 
aitGtafl.  ^.tejiam.q.%i.num  4,  Kacio:qualiaquiC- 
que  facjitj  opci^ur.  gcr  i  t  &  fequi;uit :  calis  e^is  pr<e- 
wmtnMPgd^enHlt.  f.de£mdie.  iuftit.&l^  '^i^^S 
deincf.uftam.  Idcoq>  cumrc(fl^ dc  prudcocer  quis 
fuericteiU^uat  prasfuimtux  ^40«  i^eoua  tca)|9]^ 
li&i<rfliWlicmi  fiii^  SUm]^df^Si0ef$je.u^^  ^^^^ 
^{«Esccptip  4,  $i  ad  piascauiasjuriofus  fic  teflatuf  1 . 
fed  tcprobacut  apud  Vi  vium>  1/ f.  <N(>/i0riW,a;^r/Ii^^r 
MHfm^fimmiftMef^^  coniaMMl  Of^io  ur  di^ 
iliii  Cln;§.  teJhmmietfn,qu4jI.sf^Mm.  ^.^cwdi^^ 
^tt.meot^tin.  ^pm,  Ui.  X. i  o.  V|ffg./^^f . 


4 1  L^b'  I.  de  ultm.  Volunta. 

Soar.i»  cdm.opin  Ht.F,^i  4. 

Exccptio  5 .  li  fbtutum  in  contrarium  extat :  rc- 
probaturBart.  inl./iqudramt^y  num.  ^.^ff.  de  tejla^ 
tnent.  Bcncdift.  CsLprsL.incommun.opinion  lit.T.io. 
^erf  quodprocedit,  Plancquilibct  pranumitux  cflc 
fana^mcntisjitautci,  qui  tcltatorcm  fariofum vd 
mcntccaptumfaifledicit>  onusprobandi  incum- 
bar,  /.  nec  Codicillos,  5.  uhi  Dd.  Cod.  de  codiciHts , 
Bocr'  decff.i^.num  4^Mcnoch./ri  i  prsifumpt.  3). 
'  num.i.  Ht  nonfufficichoein  cafuad  turoris  vela- 
mcntiasprobatioucm ,  quod  quiscommunitcr  tie- 
putctura  conjunftis  aut  vicinis  pro  furiofo  aut 
mcqtc  capto  ,  fcd  rcquiruncur  probationcs  lucc 
mcridiana  clariorcs,  Sim.  de  Prxt.  de  interpretat, 
ultim  voluntatdib.z.dub.i.folut.j^  num,  13.  nequc 
aliquis mcntcVaptus  &  proindc tcfiamcnti  faftio- 
ncadlivaprivatusco  ipfo  probatur,  quodfimpli- 
ciin^cnli  &  grofli  intcllcd^us  fuit  aut  bonorum 
fuorum  adininiltracionc  abltinuit ,  fcd  cx  omnium 
intcrprctum  reccpciflimo  fenfu  ncceflarium  cft ,  ut 
ad  naturam  pccudum  tcftatorcm  acccflifle  dc- 
monftrctur  ,  Dauth  in  traSiat.  de  teftament,  num. 
i  1 8 .  Et  praefumptio  fanac  mcntis  adco  cft  potcns  > 
uttcltibusprofanamcntc&infaniateltatoriscon- 
currcntibus  iHorum difta  pracpondercnt ,  qui  cum 
juris  prarfumptionc  concurrunt  >  Bocr.  decif  zj. 
num,^j.  Dauth.  in  traBat.  de  teftament.pofi,  num. 
1 1 8.  Scd hic  quicri  folct.  fi  Notarius  fcripferit  ia 
tcftamcnto  ficut  communitcr  fieri  folct,  Titius 
fanamcDtc  >  licct aegcr corporc j  Aa  pcr hanc  No- 
"tarii  aflertioncm  probetur  quisfaiflc  fanse  mcn- 
tis?  Etrcfpondetur,quodnoaita  tcnct  Bald.  /.  1. 
Cod.  deteftament.  Et  hanceflecommuncmopioio- 
ftcm  attcitatur,  Alexaud.  confil.  i  j.     conJiL  i^i, 

^olum 
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rk^llqultefimf.faurefojfunf.^   ^  4j 

wtum.  i.JafoB.  mlJmifm39mm.%jC9d.d^Mfra.  • 

fommnncrTv  qooquc  JoaoQ.  Dilcd.  de  art.  tefland^ 
^\Mm.€.imm.^*  Boer.  dicif.  x  ^.num,  3  7.  FcaacU^  . 
MaBcic.  ife  mr^a.  mUm.nnl.,  lik, 5.^»,  17, 
Villal. » thef.ifmJit.  N.        3 1.  Mich.  Gi»ff.  $.  tt-^ 
ftmm.  mtsfi.  %  i .  mtm.    Vi  vius  ffii^  diponmi ,  wr/? 

li^iiMii  /  Raiio,aetttttlmMCftseftqai^ 

&  propdi  non  pcrdpitarfifoTd«iiditil,fcdpatiat ; 

tationisjudicio. 

'  \UmMikm  Harrrwri  fr  rrr ^rnr^^  k^^irU  fi». 
ftamcDCiimfiliceieBeofo^biiCs^^i^  . 
CPi/.  di-hAwiHcii.  Undc  Anabapriftac  tcftari  BOit 
fefloBC»/ /b.  m>»  V^H^-  «^»  e^petmiff.f^ 

fir.  teftmmm.'  Ec  Teftamentam  iiAw^  ab  ii9i:a«i 
cico  poftmodunircYerle  a4  fiifem  >  bob  tccfmwM^ 
letcicqoaiuabinicio  nuUum  fucrit  SimoD  dc  Pfxfu 
d$mmfmt.  nlnm.  voluntm.  Ub.  1  dnb.i.fol  4.  mm^ 
^^.Daoch  dmiftmm:nMtm.ti^uiHftB^  Non  camett 
a  confcdionc  tcftamcnti  repcUuatur  »  nifi  priiW  ^ 
deckreBtuf  cflchxrctici  jMynfing.  re^.  i.^bferv.  .^^ 
4t.Jaceb.Mc&ecfa.  dgi^kitr.jmlk.fif^fii^th  Ub.  ^ 
wu.  4. cenfit  416.  »IM».  ^4'Hefom.  mnfil  5  7-»i^ 
pw^.j^/^itigg.w.iA8.UbicxindciDfcrc,Poa-g 

*iii0idl8^ac»9AceAamenci  c^i^iftioBcm  >  poUtic^ 
ioqucn<(>4i^maoof  dici  bob  peflc^  quafii  neqi  c6t 
dcmnatifint,  neq;  conftitutionc  de  pacc  rcligio^ 
msfaWatapoUtico  Magiftracupodcqinari  poiimt^ 

potcft,approbatmlimul&diftinguicaf,/.jJ}«fe4  , 
CJeinceft.&inutilnHpt.        ^     '    >  - 
^     -^lmfmMMifm^JiMimlht^&MaHimhcctp  po-  a4 

teft,iriw»*irt*fc,7-'»/»*^ 

<ancB  iBJcUigcndum  cft  de  patrimonio  privatcbd^ ' 

Impccioaoca^digBiutcm.Tcl  jus  Imperu  peitia^* 
%Hioa*MM0«ic«aa:$tt^iei^  . 
^jQuidcoiiidf  145  cauusjI>au^.^^/«/4WrdeHa^ 
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'44  lib.l.deultim.VQlmtat.  , 

commaniter  D(i.    liscuiy  i.fiquisob  carmenyjfh.t^ 

•  %jo»imuf9fifim.€ap  j,'mtm.^*  Gommaliemajunc 
r   A  b  ba$  m  ruhrMt  feftam,  p0lf  num.  8 .  a/^r/I !  5 .  prohi^ 
^  ^^#Mr#Clftr*f -2. Grafi^i./f/}4i9.f.ji.SociQ. Jun. 
.  fioMcof.      4L  imfi  iafimk  ^it^.*  Mactii. 
Steph.  c0m.x,efmijhMk$fir.^  ^iiz\itikfntrs3MJct0^ 
Jfiamnum  19^.  *  ' 

i  A    Ezccptf o  -1  •  fi  ob  carmcn  famoTBm  ei^  conde-* 

b$ fupr a  ^AicOy  fi  cllob  carmcn  fatnofum  damoa-* 
ra$>  nam  acca£mapi:opofiu  noA(a£cicW./ii  j  .«jw^ 

'  Utt  neccofidemnatiO)  fi^ppcUariolit  interpod* 
ta  vcl  adhuc  intcrponi  j)o(Iit;>  IquimUironHm^^  i  j^ 
§,fimfMt0fia0n.  *  * 

Bvce^tib  t.€ob  biflaij|MmiaKa-ei(feio6mi$  Ha^ 

cktlm.diJputMufir,i6thef.ulitG. 

%t     t  Ifffpf^^^f  teftamcDtttmfaccienopatcAr/-  5  • 
.  ^  Hn  Cuj ac^ mi tefiam.faem.  i,*pmm9m^1nfiii^quik, 
0tn  iff  permiff.l.^.  Did.tod,  Wcfcnb.  in  fuit parat.tii. 
Mui  ttfiam  facer  num- 1 5  •  Viu.  in  com^^pin^iit^J^,  rtg^ 

\.  ^inlit,p.^6^  ^>ctaim.  cflfclM.  t^flKHifm  nt 
feffiflt  Mtdi.  <jfifr  §.  tefiam.q;  toM^  a.  Fcfa.  Vafif  • 

" defucceffprogrejfi.i.nu.ioi^.  Rado;  quianondum 
^cpnmanimijndiciumhabct»  $  u  lnfti%quih^rt0n 

§0fmnifffmm.tifi9m.^njt^iml  s.ff^ha^^tC^h^ 

^  £xccptio  i.fi  milcsimpube)  tcftamcntum  fcce» 
lte:re(^robatiit«£jfo.C«i<ii»){M9<ii^^ 
5.Mkk;  6taC  $.  ^^jfai».  f .  lOrmMji^^/iW  6*  pr^etn^ 
dUmtprtLdi^ay  Schncidvr.f»  $  prdtertA^nmm.  x.  In^ 
^tzquihjnonefipermiffrcir.feftmm^ 

E%cbffi»a«wlmp^b«t(k>Mciapa!idir9^^ 
apud  Viu.  d.lift  9Hm^*T^&  C^^umHtfupra^Qt^.^M^, 


< 

s 
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•       '  *'  •  f  1./ 

Bxceptio  j./iftdtacopermitcatur>  impuberiii^ 
gaci  teftaiMBa&ajio :  0rg,  Lfifsik^C^d.  ibti^fimmi 
"mitit.  Etctk  comm«  Dd.  opiaionem  i  ait  Capra  uU  - 

fupra,  fcd  coDtrarium^quod  fcilicct  impuberi  faga*  ♦ 
ci  obimperfc^ioDcmjudiciiftatatopcrmitti  noa  > 
poffittenct Via«  MiifHfrJi^nnm^-Mrj^.ejufdJ.  ml$.^  ' 
•  Jetiftam.milit,  ' 
fixccptio  4.  fipupillu$adpiasc4u£a9  teftamea- 
tam  fccit :  reprobatiir  >  etianrfr  polMerratiproximM 
fit)  cap.fipaterydtteftam^Mt.s.Bmt.inLt^f, C^dtj  ' 
Sacrof  EcclefJ^C  inl  refiriptay  Cod.de precib^  Impef. 
cffer  colum^n.  Dec»  poit  alios  ibi  cogcitos  pef  eam:  ^ 
inLpupilltttfhnmn. $.ff.diIUl  ScfaneictYv  m f ^M^ 
terea ,  num.  4.  lnflitut,quib,noneB  permiff  facer*  /i-  • 

/4ffi».£c  iftam  ai  t  commoocm  tflbopiaioocm  Abi»t 
mrukr^  tmm.%  datejftetm*  yin.  immmnth^ii^.  nmj^ 
pupiU.num.y.^tjfirfillttd^prwedk.  Cwpminki.p.,  6^4 
^     L^.hlcx.cohfj^t pofl num. z.lib. ^ .h2t:hzt.confil^ 
j  8  lit,  t\  GuiUelm*  hcncdJn^i.pan^^p.Raynutius^  r 
fiLx%t.p9B3niit9i.6%JUirffodadfV9r$aUi9^^m\^  1 
$ prAtereaynum.i.inftit.quib  noneH permijf  Clar«$«  »< 
iiftam.q.$.nHm.i.Mich.Gt2R.i, teftam.  q.  17. pum^i  t 
5 .  nam  defi^rit  in imipttbere  vplontaa\&  judici^mii 
cuj  us  deft6ht$  ftvore  pi£.caafil  nonifaam  fiipt^le*" 
tur.  Volunt  tamcn ,  impubcrcm :  fi doli^  capax 

ejcpermiiTuiPrincipisjVivius  xr#r//»^i/fMf  t.j  % 
.  item  ex  pcrmiflfi  ftataci  ceftaripoifef  Capr.  int$tnk 
cpin  lit,F,reg,ij^,^  lit.P  .66  .  &  lit.  I.reg  4.  tcttamfl* 
tum  jnrc  facere.  £go  cocum  hoc  dijudicaodam 
cflfereor^  ex.aiiittii  j^dido«aiii«giicetp}eAa«fiei 
necne.  "  '    '  '       ^  ^ 

Exccptio  y-Siimpubcsdolicapaxde  bonis  fuk 
in  eventum  norcis  donaodp  diipQoac  ftib  condv* 
tioneyfitpfirdeceflerfcin  puptUafiamii«A  confir*  *  { 
mctjuramcQto.itatenctD$£.  inl.fipupiUtityff.  dejf 
HJ,  X  coaun.opia.  djucicific  in^ft^Uum,  eod,  tie. 

Vitt.  * 


4^      ^  IthA.diUUiffiSolunm^  - 

^iu.pHpiU.n.9. yi\hLcom.oipin  verh.impuhesyn.jf^  ' 
commAicitJo^n.Dilc&i.deart.uJiand.tit.i  caut.  5. 
•  Gt2ff,§.tefiam.<j.io.n.i{,  Ratioictiamimpubcs rc- 
ligioncjurameti  obllriDgitur :  Viu.  Grafl!  utifupra. 

Exccpcio  6.  Si  accedat  authoritas  cutoris.  rcpro- 
barar/.i.§.i.jjy\/«/.e^r«r;</(/?r.tclUmcntumcnim  zit 
nollra:,  Qonaiicna?  voluntacisfcBtcntia ,  &  tcita- 
mcntum  non  potcft  pcndcrc  ab  alicno  arbitrio, 
Dauth.  detefiam.n.  i  .».4.  Ec  tcitamcntum  impubc- 
risnoavalct,  ctiamfipoftcafiacpubcs,  quiaquod 
ab  initio  cft  nuilum,tradlu  tcmporis  no  c6  valcfcic. 

"J"  Ai«;7/i«5rrfrf;7i,  teftamcntufaccrcpoteft,qua- 

yisfcribcrcnonpo/Fitj/.iojf^/jwi/^y?.  /ir.Dauth./» 
tr.de tefiam.nM.i6^.  ctiamh  alicui  pcr  fcntcntiam 
judicis  manusamputata:  fiot,  &  ctiamfi  codcmna- 
lus cx illa pocna ftatim  moriacur ,  nifi ob  tale  crimc 
xnanusamputataercofintiobquodfaftus  cft  mtc- 
•.ftabilis.  Dauth.  deteftam.n.ie^. 

j  o  t  ^^^*'  tcftamcntum  faccrc  poffunt  Daurh.i»  /K 
de teftam.nu. z66.  quum habcntur pro civibus Ro- 
,i  smtMsJ  j.C.dejud. 

1 1  t  ^f/*  Majeftatis  crimcn  committcns  tcftamcb- 
tum  faccrc non potcft  Lfin.C.adUuliam Majeftati^, 
Schncidw.f»  8  .Inftit.  quib.  non  enpermtjf.fa' 

ter.teftam. 

^-^^^^^''^^tcftaripotcftjCuid  nullo  jurc  proKi- 
bcatur,utnotatBald.  inl  i,deconUi£i.obturp.cauf 
Jaf  in  l.miles,num.  i  yff.de  rejudic.  Pincl.i»  i^.rium. 
%o.Cde  bon,  matern.  D^Mth.de  teftam.  nu.  114.  Vafq. 
defuccejf.creat.n.^6*i7.&  59.//^.  i.§.  1 1.  Reufn.i» 
/rWe/^y?«;7j,/)/ir/.i.r.ii.»//.ii.Di(rcntiuntPanorm. 
Fclin.Dcc.  in c.  Paftotib  de judic perl.  ^ mulieriyi^ . 
•  ihigloffde  cur.furiof 
I  j  Monachu^iinpit{(\islAon2^ztiMmfolz{ihht' 
^  rc  tcftari,intcrim  dum  non  profiteturj/f^^^/.m  Auth. 
deMonachk  J.  Hlud,      in  cap.  4,  de  reguUrib,  in6. 
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ftsm.q,i%.Gt9Lir.iJefiafn.if.y4,n.6.  Nccidccftamtf-'. 
tum  pcr  pfo£dIiaiii6xp  rubfcauam  reyoc^ciu  ^ 
iMdtiliiin  mzmttftllc^f.  4.  Cd var.  m^i fupra,  mtm,  1%   . . 

fBd^iUmdtritobJervMdum,  Grzff.ubifufra  Dil- 
iieoc4^oaeri€4Cofar.iii/r;.2.o.»  5.9»/;»  Poilfadkan^, 

pot€ft>ex coyfi  eft  iBgreiliis  Menafterittm  bonar£  ^ 

capaz.tcmp/brcprofcflionis  omoia  cjus  boDa  ipfo 
jareinmonaRerium  func craaslaca :  Anth,  ingrejji» 
CubSmrmf.E€€lef    rttb  eftingrcfliis  AlQnatteriv  ^ 
bonorumiDcapaz^domioium  cit  acqvi^cum  ve* 
mcnubuaabinteftato,Clar* jjti?/7iix9.^.ig.         ,  *      '  / 

fizccptio  I.  Si  Monachiis  &fta$«ft  PapaUCf 
pcobamr^  Philip*  Ffanc.  W  ibi^  iecimo  fext0 
^HAritur,  yutdin  Papaijiprius  fiiit  Menachw,  ^^f^T 
ft0miim6.  Dautli.  detteflttm  num.  zj^.  niiircyera» 
aiagtia&lcgicimacaaufabiGic.  P^pa  enim^fab^ 
ftancialibus  regulx  non  liberakur.^Ujefanc  Yocivai 
pauperuS)Cafticas,obcdiemia.  1 

fiiceptta  a.  $iMonaclui8cft£ii^as  Cardinalil  / 
irdEpilcopQs:  repro|>atari  camidrepugn^t  paor 
pert^cis.vocoa  quo  oon  cit  ^iber  fccuodum  com-<f  " 
miinem«i  of^.  i.extrJe^dMteflament.  Bald.  Paul.  Si 
aliotiis  mmh*  licentiMm  $  Ced^  de  Epifcop.  ^  Cleric^  *  .  - 
Thom.Aquin.  x.x  queft.i%yart.%.]^.in auth.in^     .  . 

gr^»^^tcJ$SMcro/.&cIt((XQyuJ$ie/iam.0t^.j^  , 
mme.x6*  • .  ,      .     ,  '  < " 

lacepcio    SiPsipalicentiani  tcftandireligio*  > 
fi$  coDccdac :  tcrgA.fiquandoy  inprinc,  Cod.  de  inoffiCs  ^ 
if/fMi.ficrcfpondic  Socin.  conf  1 3 .  ^oL  i.  f  rani;«  ii^  ' 
fmke^daeefimmJm  6.e^emmlu]9£.  ic  alii  pcr eumaif  ^ 
itxfii,  inMHth.  ingrejfi^  x.  colum»  Cod.  de  Sacrofan^i 
EceJef^&zld^ i»d,LJi^Hmndo» Barbac.i^r^^  cumin      '  ^      '  * 
fMktf  X9.mJim.OmwMttlftMmxMp^  %.tm.  ii.fix^ 
i.  teJiMm.  quajl^  j  5 « Dattc|i.  de  teftgmmt,  mm»4 17^« 

'  •    '  '    '  Ra- 

/ 
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4%  Itb.I.deulthn.Votiintat. 

Racio.Papa  i.potcftMonachumavoto  cofitiaeH'-  I 
tiajcximcrcpropriadifpcnCicionc  :Innoc.  Joana. 
Aodf.  &  alii  in  cnp.cumad  MonnfteriumMftfi^tu  Mo- 
;7/ifA.  ubi  Abb.  ycolum.ScSocin.d.conf.  15.  nu.  i^. 
aflcrunthancopinioncm  efle  communcm,  8c  cft 
magiscommunisopiniofccundum  Fclin.  incap.fi 
quandoycoluim,  ^.dereft^ript.  fempcrnam  inhis  vo- 
tis  authoritas  Romani  Pontificis  cxccpta  ccnfctur, 
cap.j.cap.debitores,c.venientes»dejurejur.  poft  glofT 
ibi.Thom.  11.^.  99  artic.penult.  Ecait  Covar. 
yf#/>r.  quamvisfcnon  laccacThomam  Acjuinaccm, 
1.  z.q.^^.art.ii  prA^via  maxima  deliberatione  afTc* 
rcre  Romanum  Poncificcm  non  po^fc  propria  di- 
Ipcnfacionc  concincntix  folcnnc  Monachorum' 
TOtum  tollcrc  ex  authoritate  ^  cap.  eum  ad  monafte^ 
rium.deftatu  Monach.tnfin.  ubi  Papa  profitctur ,  no 
poflc  ipfum  voti  obli^ationcmtollcrc:  cx  eo  cciam 
quod  fcrvarc  folcnnc  vocum,  cjuo  quis  fc  ipfum 
tradidicRcligioni,  ficjurisdivini.  oporccrc tamca 
primambpinionc  defcndcrcncquxpaflim  fiunt, 
cvcrt«nturomnind,licct  Rcip.  Chriftiansc  maxi- 
mcconvcniatfummum  Ecclcfia:  Principem  hifce 
juribusraro&cxcvidenri  ucilitatc  Catholicx  rc^ 
ligionisuti.  .Scd  vcrbailla  cap.  cum  ad  monaftc- 
rium,vel proccdcre  mancntc ipfo  voco ,  nc  fcilicct 
poflcc  Papa  Monacho  indulgcrc  uc  cxiftcns  Mo- 
nachus  uxorcm  ducac :  Poflct  tamcn  cum  cximcrc 
a  voto  & rcligione,ut fic cxcmptus uxorcm  duccre 
valcar,&  proprium  patrimonium  habcre  <Sc  tcftari: 
vcl  eflcintclligcndacxmodeftia  ad  convinccndu 
illum  Abbatcmnc  cxiftimarec,f-ipfum  Monachis 
liccnriam,  conccdcre  pofle  adverfus  votum  pau- 
pcrtatis:  Id  vcr6,quoddicitur  voci  obligationcm  ^ 
cflcjurisdivini,atqucidconccpoflecolli  pcrPrin- 
cipcm  Ecclcfia:  ,  non  proccdac  quod  hxc  ob- 
ligacio  provcaiat  cx  voluntatc  humana ,  licet  jurc 

divino 
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diVmo  execntioni  ficcrarlenda :  adus  vero  liUm^* 
lio$PriQcipibus(ubjici>hinc  oam  ficri»  (juod  Tp^ 
tum  fiiii  parctttitjttdicittfabmtttjtti^^  poieft 
facercirritUm. 

£zccprio}.Siquamuii$tatttYii:libcroshabcul»  « 
.AntequsmidMebttsrimioceteosdiipoiiic^^  .^' 
iiemprofiteCQr>iicet  ei  pofteaiatcrcosNiiti^re>  '  • 
lcguima  nulli  diiliinuta>&    is  no  cledit,moDafte- 
rio  copeti6.Scd  &  omncm  fubftan  tiamiiucr  Ubecot 
diTidere  volQefil»  ftttt  perfona  filii»  cohBUmerata  ^  ^ 
partem  fibi  retiiict>qu^  Monaftcrio  compctcte  dc*  • 
hcUMuth.jiqsmfmker^CodMSiicrofEcclef  Bchoc  « 

tefi^tfiieiicQm^qttodfitpec  l^ottaclittm  poit  profie& 

fiottemetpctmidtofio  /i  quamu&erl  eft  ' 

propric  tc^mentum  &  omnia  juta  loq^uentia  de 
tcflamettc^iiabcot  Ipcttm  in  eo  t  tli  i:onunuots  > 
pittio  cottcra  Az5tt.  fecttfid.  Socttt.  unf.  i  j .  v^lMni 
l.Giihz\A.*verftefiMmentHmif€gH6x  ,        -  , 

Ezccprio  5.eftiQ£rcmitis,namlutci3ta4poi^ 

jfUL  inflrm0kimantiq^\)tL\i^.ih  fitjtam  paSi  num  t%%^ 

^iMonchui^fubhacconditioneptotitcaturjUcbQ:-  .  < 
fta  fibi  jBedttwt»  irkiatttc'  ipGi  profcifio  &  totus  a<-  . 

Csixd.AccntCinLperfer^vHmj^.t.ff.de  ufu^  habi^ 
pui.Arctin.snlu§.fedfimihi,de  V.O.x.i^  yxol.  Dcc» 

9.  ^Je  mt^rim.ftticyit.k  contrario  &Qfa  ittdttdQm» . 
in  c^dudum^de  toh*verffU.eonjuggt:c^\i^X}fitiioticxxx 
aflefttttt  tommttttefn  e^rcepcam  Barbat»Mii/^.| .  iu 
•  •o^iMiumpemti.  Alciat^  ^.fedfiwiihi^  nu^  t9*&' 
Aodr.ab  Etca.  in  rubr.ff.de pa3,  num.  5 1  o.  &  diflB»     •  s  ^ 
calfetcottcrahancopiniooemittai^Upta&icoob*  . 
liacdptt0€vfcqsfttadtretteab«a  tatt<)ttam^  cbm*  ^ 
mQniore&fuftentabiliorerccedaturinjudidoalt 
YmMVitrfyst&imexptsjfujp.  C^^oir^  rcje^a  con^  ^ 

'  »P  -^  ditio*;  ' 
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AuA§9u.ingroffu& in  c.fditf }  i  .  liHomeaC  Joli^ 
Andr.&  Anthon.i»  d.c.fin.^nomm  opinionem  c6- 
poncmciTeccilaaiur  lmoL&  fdia*mc0f.cMm^ 

4.  f  Muliir teftamentum  facerb  non  prohibecnrin 
eflftatutunc  uxoriinec6rca(umarici  ceftecur>  ce- 
ftamef^am  ujroris  fine  conrenfumaritiifaftu  >  eft 
i|ifojttrcadliiinMacth.deAfl.iA»f^ii66.i»  j.Bald. 

S^Mc.inLi.C.unde  i;ir     «^ifor.  Angcl.  &  Imoi.  inL' 
infr.ff.de *vulg.    pufill  Jubftit.  idcm  Aogcl.  m  j. 

t»eii.$.AmlfMfm€.mcenftit.jzCimlexfsSe9^  8* 

^ffdevulg.(^pupill,diccQSt  quodficaius  eVeiiireev 
ica  confulerec&judicarcc»  lAoli^M  confuet.Far^. 

AodiAimfdU^hodfeio  aoyphfiiMttl^itcefifi  coh 
pub.in  Tindiobfer/anciaefleaic  Andr.Gayi.  /i^.  t. 
41^/  li8.jM«Pcck.4f )  .ia.Otnnctu 
i^tcairtilij<yiod  conccoi^uiii&^^madiiti^  tdacia»» 
^timeftfcrfandu.hujusaac€m{latucifumma  ra- 
tioe^iiubricumfcxus  8c  imbcpiiUuis  cpafiiii  fcB^ 
-snin^i,  quas  molicrttiaidld^dccep^^ 

■fiit.AlcT.eonfif  5 wiL  x.Arn.deReyg.x^  thefaur. 

l^oiclt  pende96tfii1bil|to^ 

fizcepcio  I.  Simaritusuxoti  teftanciiitpracfens 
f^Accoaccadicat  AageI.r(»i»y4jiJ,|«;Bm4  iNAens  wrO^^ 
ill00iift^^  L  a^ 

ij^^oimm^  qud 

/iib  ^inLfin.Cad  l^ellei,Chsiffih-confue^.Burgitit  des 
'  idroictz  &  ap.igem  mat.rubJ9mary.^k^tmm.  §.  7« 
^Jf pceimiHm'  5'&f^'  ?p^deieftm^^  Uk^ 
I  .c,  5 f .  Ubi  dicicnon  fufEcere  mariti  pra^fcntii 
&  tacicuuucacc.jfcdicjcpieflamcjas  cooieafum  re- 
>#fllckiiisUMHM[l^ilt  etiaiiifi  «afftMiit  caigct  od  dje^ 


15 


Digitized  by  Googl 


^ieAdamcos^quos  uzor  tcftameftco  h^redes  iafti-^ 
tiiintta«iiifietideaciffinBti  plobatiowb.  decipiettdi 
•nimusapparuiciYehiti,fiNdtariuteftes^;  qui  a>l* 
6ac  ccfUmeacofacicjQdo fcrac :  Si JcuiicDAUilcttm* 
f|tii  caimooes  tcftaodi  fuggeratevOcer,  frco&dico 
teftametfco  patiatur  ototf  ip&m  iegacA  ptaellaref 
irclfiipfcfcnbattcftamcntum.  Exccptio  z.  Si  ma- 
ttrusinpcrloiigioqutsiocisremoci&<lj  abfic*  Bald. 

i^mHnitPapuJik  s  .Tiraq.^«  ieg  cZnub.gl,  6.  adverk 
wUJim  p^arjf,  fuerffed.hU  4i  mftlfiSiV  cck.de  tefiamxo^ 
f§$g  lik.$M,  4^  obt  dicit  o;  j  .cutii|s  uqci£  efle  a^d  coU^, 
AiOi^oiftlkmferupuIuy  filocomaricifroctif  AbfisflK 
tiSf  oc()i  propedum  redicuti  adhibcacur  authoritlll 
jadicis.<|ui  marici  d|:ftsdumfttpf lea^  Plan^  fi  ma- 
oinisbceTiadfiitwiufperietar»  fft  pciiciilttitt 
to'ora>omnin[io<jo  eonfepfus  cjusericekpcAandu^ 
h^dto9i{.^i%Aib^x,^conf  is^lib>f.  Vtck.  djoci^^ 

Xxcepcio  5 .  fi  oiaritus  fit  demcM  vel^otioftts  Baki; 
Ib  l.fifuridfiypoft pr.C.de  i^A^/.ImoL  Ang.  Ftaoc^  Arer. 

in  l.cumhAres,fildeacqmfr,h£red.  Exceptio^.  Sima« 
ritasi|fa;{(iem»erPsocttracorcm>  ottociudi  auc  Epf- 
ikmkim  wwMirti  awydrireAaoti:  rcpfobatat  Co%. 
&  kitiMi  fiqmsmihibona.i  juffttmif deaeqtiir.hM:^ 
r^4/.lnnoceocjoao«  Aadr.  Hoilieuf  Anthon.  Abb* 
Piiilip*  Franeio  r.  €ttm  difideres,  dt fentent.  excenn 
4^od  aotoritts  (ea  cooffofus  qui  re^iricur  ad  fi>» 
lennitatemdcbeti&ipfoa£tuioccivcnirc>atisc}ui 
4coofei|fum  adhibct  per  Prdcoratorem  Tcji^i  tcras  ipt 
iffjoBfitu  adiubcre  aoo  Tidctttrfcdattto.  -PMo^ 
^b  fi^MMmmpc  Tentre  non  pomt.fc  pe- 

cicalum  fit  iii  mora  per  Procuratorcm ,  ounciuni, 
jiga|A|^(lolaos  tcAc  ab  eo  c^onfenfus  pra^Uturi^ 

2iDgcOs/.PMf^MMH>S0priN^ 

teti o  in  cap.  licet  ex  qnadam » io  8 .  notab.  in  fin,  deJ 
tMh.  Occ.  io ^^•^m/^i»^'  %.v$rffidtffmtik 
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ijlaedncluftoyde  appell.  Pcck.  deteftam.conjug.  litr, 
€oncluf.6.  IdcmjuriscfKi maricusfitrclcgacusauc 
alias  ci  pra:fcnti  noo  liccat  gloIT.  Din.  AogcI.Caflr. 
Alcx.  in  Lfi  cum  dotemt^.jipatriyff  Jolut.matrim- 
'  Exccpcio  5 .  Si  maricus  pcrcgrc  domum  rc vcrfuS 
racum  habcac  tcitamcncum  uxoris  fiue  confcnfu 
fuofadum,hoc  cxccpcio  concrovcrcicur  apud  Pccr. 
Vtc]^\\imdeteftam.conjug.lib,^,cap.6*^vocon^tmZ' 
tioncifliuscxccpcionisfacic^quod  ubi  rcquiricut 
alicujusconfcnfasfeu  voluncas,nonrcferc>pratcc- 
datura(5lum»aninipfoa(flu  intcrvcniac  an  fubfe- 
quacur,  quocunq^  cnimccmpore  confcnfumjira;- 
flo,  mcoconfcnfa,  mcaqj  volnntacc  cgiilc  dicor. 
Pro  rcptobacionc  vcro  iftius  cxccpcionis  facir, 
<|Uod quocicfcunqj  rcquiritur  confcnfusad  folcn- 
nitaccmaausjinipfo  adtu  ftacim  inccrvenirc  dc- 
bccpoft  aftu  vcro  incerpofitionis  nihil  agit ,  Pc- 
ckius  didlo  Idto  pucac,  cuto  rcm  ita  agi  fircvctfo  ma- 
rico  ilXoritcrUm  dcclaret  fuam  volucarcm ,  &  cum 
cjusconfenfutcftamentum  facic* 

Exccp:i6  6\  Si  tcftamcntum  uXoris  finc  confefl- 
fu  mariti  ficlrum  >  ca  morcua  a  marico  ratificccur : 
rcprobatur.Pcckius/??./i*.3.^4t^.7.  ubidicic  in  pra:- 
judiciumhi'redum  vcnicntium  ab  inteftato  cam 
confirmal^ioncm&tatificatiOncmliiilliuscircmp- 
mcnti>quodcofirmationun^uamtrahaturin  prac- 
judicium  tcrtii  ut  ncc  ratihabitio  ncc  (idio.  Ec 
nunquamfacultas  confirmandi  ratumvi  habcndi 

alegecoccditurcumalccriuslacfionc,  cuijus  quac- 
fitumcft. 

,  Exccptio  7.  Quod  tcftamcntum  uxoris  finc 
confcnfu  mariti  confcftum  convalcfcat>fi  maritus 
antc  uxorcm  moriatur, hoc  Pcckius Ub,  j  .cap.  8 .ca- 
tcnus  admittit,  fi  conftct  uxorcm  in  cadcm  volun- 
tatcpcrfticidc,  uctuncfcilicct  tcftamctum  quam- 
VisnonadiiibitoconfcAfa  mariti  cfFc^um  iortia- 

V 
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ttir,aliudc(rcdiccns,  finon  app^rcat  dc  conftan- 
tia  iftius  voluncacis. 

ExccptioS.  Siuzortcftaturintcr  libcroS)  hxc 
exccptioadmitcicurj  nifi  dcdamno  mariti  agcre- 
tur:  vclnifi  nimiam  ina?qualitaccm  uxorintcr  li* 
bcros  conflitucre  vcUct  Pcck. d  lib.  5 .  cap.  1 5  .loqui* 
ciu autcm ibidcm dc  nimiaina^quahtatc i  Nam u- 
ni  libcrorum  plus  quim  altcri  cooferri  potcft. 

Exccpt.o  9.  Si  mulicr  tcftaturadpiascaufaSy 
321(1.^ l.generalif^uerf.quAroprimp » nhi  Caftrcnf». 
i.  5.  &  Fulgof.  C. deSncrof  Ecclef  Panormit. 
c.reUtum^i  fertllumtextn.y  wrf,  ^  ex  his,deter 
fiam.  Alcxsind.c0nfio^.vifo,num,i  1,1  z  lylib.^» 
Corn^confisy  lib.  j^.Dcc.cor^f  FUcet  conclu'- 
Jioy  num.9.  Alciat.  ad d.l.generalfjnfin.  lib.  i .  dtj^ 
V.  S.colum  I  i.vtrflexmfdier.  Nico}.BcIlon.diccn$ 
hancefrccommuncmopinioncm  conf  i6,  num>  i» 
&  alii  citati  a  Ti^aq.  de  U.connubi.gloff.6  adverb  dtJ 
fon  mMrii)  quAft.  ij.Vtck.de  teftam^nt.  conjug,  lib,  j • 
cap.ij^.num.i.  quiain  rclidis  pro  aaima  non  fpc* 
datur  jus  civilc  cujus  pars  funt  ftatuca ,  fcd  tantum 
jus  Canonicum ,  ncquc  valct  ftatutum  impcdicns 
modo  quoquc  libertatcm  donandi  y  cl  rclinquendi 
pro anima  Di/Tcntiunt  Roman. con.  166  inauth. 
fimiliter in\6 . Jpecialipi^t, cauf^inter contraffus ,  Cod* 
adlegemfaUid.  Alcx, fibi contrariusr^?»/^  j.o/i/w^ 
j>orulerati6ycolsim.ult.lib,i,  Barbat.  fibi  ctiam  con- 
trarius>ctf»/i/.  i  ^,ClementifpmiT>ei,colHm.^.verf  ^ 
adduco  quodvoluit ,  Itbr.  i.  ^  conf  6  5 .  referamfh  in 
fnedium.verf trAterea  accedit^quod  rtfert  lib.  4  .Corn. 
C0nf6^.confuluityverfadidem nota^lib.  j .  quodfla« 
tutamgcncraliterloqucns,gcncralitcr  cft  i;;tclli- 
gcndum,& quodftacuco  Laicorum  ii^am  racione 
nabcnte  po(Tit  conftriogi  libcrtas  cenasdi  ctiam 
pro  anima»  &  uxor  ad  pias  caufas  vcl  ad  ufum'  Ec- 
clcfia:  tcftando  propccr  judicii  imbccillicatcm  no 
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^inus  quam  teftaD^lo  in  rem  alioru  illicitis  perfua-» 
fionib.  inftigationib.  vcl  extorlionibus  promo^eri 
poteft.  Exceptio  lo.  Siuxortcllatar  dc  coquod 
dchciyPcck. de uji.conjug.lib. ^.CA  $ .Exceptio  i  i.Si 
uxortcmaliqunm  illi  leget>  a  c^uoeam  ance  donQ 
ucccfW.rcfiebitni Vcik  deteftam.cofjjug.lih  yc.i6» 
Exceptio  II.  Siuxprtcftaturcxtra terricoriuiUiuSi 
ftatuti:  hsec  exceptio  eatenusadmittitur  uttefta- 
mentu  iftud  finc  mariti  confenfu  fadtum  quantum 
V  ad  bona  extra  territorium  iltius ftatuti  (it  validiio^ 
•  &eScax,quantum  vcroadbona  in  territorio  fta- 
tuentium  ma  corruat,  Peck.  de  teftam.  conjug.  Ub.  3  • 
gap.ij.  Exceptio  i  ^.Siuiortelteturtcmpore  pc- 
ftis :  hsc  ezceptio  admittitur,(i  maritus  metu  con* 
tagionis civitatem  rehquit :  Si  ver6  maritus  cft  ia 
ci vitate>  fed  ad  uiorcm  peftc  afFcftam acccder^  dq 
audeat»  finecjusconfenfutcftamcntumnon  vale- 
bitypotcritenimmulierdecocnaculo  fcu  feneflra 
aliqaa  fuperiorc  raarito  infenus  ftapti  volunta- 
tcmfuamcxponerecjufquc  confenfum  adhi{>erc: 
Simihternon  valebitceftameBtum>  fiuxor  pct  E- 
pidolam  velnunciumcoDfcnfum  mariti  pcfte  ia» 
fcAi  cxplorarc potuit.  Si  autem  non  poflit  ejus  cq- 
fenfum  cxquircrc  excufari  dcbct, Peck.  lib.  ydete^ 
fiam.conjugx, 1 8 ^ubi nu.^.  exiftimat uxorem mini- 
ftrantempcftclaborantibus,fine  mariti  confenfi^ 
teftarinoQ  pofle,  quod  debucrat  prius  tcftamen- 
,  tum  fuum  interpofito  mariti  cofenfu  facere ,  quam 
feadminiflerium  tam  periculofum  dcderet.  £:^- 
ccptio  14.  Siuior  teflatur  coram  Principe  vel  ju- 
dicefuperiorcPeck./it.j.flf^  teftafn,conjug.cap  ^4. 
13 bi  tamcn  cxiftimat  fi  uxor  falfis  allegationibus 
Principem  circumvcnit  &  propinqui  dpceant  cau- 
famlcgitimamquamobrem  vcrifimiliter  Princeps 
hanc  teftationemnon  permififletipoflreillosaut  fi- 
^illo  Princif  is  inftrun^cnto  confcnfus  ;mf  ri^ncdo 
c ^  •  -  .fcop^ 
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fc  opponcrc,autfubreptioncm>farorcm,  aut  ajias 
inhaliilitatcsmulierisobjiccrc,  Exccptio  i^.JSft 
in  AugufU  &  inRcgina,(ictoim  nullumlmpcrata- 
ri  auircgi  jdctrimcntumpcr  Augufta?  velRcginac 
tcltamcntcminfcratUi  arquiuselt.utdcfcfluscop- 
fcnfusillius,fimodo  furoris jidoli,mctus  aliacju© 
vitia  ab/iot>  oon  rumpat  tcftaincntum  ,  maiimi 
tutcm  fi  in  favorcm  ijiariti  AugufH  cll  teftatarPctr, 
Pcck.  deteflament.  conjug.lib,  ]  cap.  16.  Multas  hic 
occurrunt  Quasltiones ,  Prima  quarftio  cft  fi  ftata- 
tumcxigat  confcnfum  mariti  ia  tcftamcnto  uxo-. 
ris ,  an  ctiam  in  rcnovationc  tcftamcnti  fit  ncccf-? 
farius  ^  Et  refpondctur  in  rcvocationc  mariti  con^ 
fcnfurancccliariumnoncirCjPcck.  de  teftsim.coftr 
jug  lib.  j.  10.  a  contraducnimaddiltraftun:^ 
non  valct argumcntumnifiquando  cadem  utriul^ 
quc  ctl ratio.  ^ccunda  quasftio  cft ,  utrum maritq^' 
confcnfum  uxori  prxbitum  rcvocari  poflit  ?  Ei; 
refpondeturmaritumconfcnfum  prxbicum  revo« 
carc ncnpoflcPcck. detsftam.codjugJib.^.cap'  lo» 
Sicuticnim  vir&  uxor  icAc  intcr  fc  contrahuntji 
itactiamcxconfenfupracbito  validc  obligari  pof- 
(iint  ,Bo'cr.  decifz^^.num.^.  Tcrtiaquaeltio  cft$ 
tabellio  confenfum  mariti  adhibitum  fuiife  noa' 
fcribit,an  confcnfus  cx  diuturnitatc  tcnoporis  in- 
tcrvcniflc  praefumatur  ?  Sunt  qui  non pra^fumi in- 
ccrpofitioncm  confcnfus  exiitimant  >  ut  tcftatui: 
]zC.  sd Li.n.i y  ubi idemtenet  Bnld.C.  quiadmht.  ^ 
Caflan.  adconjuet  Burg.desdroictz ap.agensmnr, 
rub.  lemmrg.^.-j.num.^z,  In  cootraria  tamcq  fcn-r 
tcntia  funt  plurcs  ,  quod  fcilicet  cx  diutuxniratc 
temporisconfcnfus  pra:fuixiiturintcrvcniflc,qua* 
f  is  Notarius  nullam  cjus  fcccrit  mcntionc,^«x/.  L 
fiftliu6,ubi  hoc  not^t  B2it.Ijaid.cumaliis,C.  de petit^ 
hitfed  inl.qui  in  altenay  ff.  de  acquir.  hared.  Alex* 
Mf.7p.wcaprit7^um,n.^Mb»  i .  Aym.  Cravct.  confiL 
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ao4,.»</w.9.q<&odPcckius  /it.5  de  teftam»  conjug. 
XI.  vcrumcxiftimatintcmporc  30.  annorum,  auc 
ultcrius  fupra  mcmoriam  hominum,non  autcm  ia 
tcmporcdeccmannorum.  Quaiuqua^fhocfl:,  aA 
uxojradYcrfustcftamcntum  cum  confcnfu  mariti 
faftumrcftitutioncminintcgrumpctcrc  poflit>  fi 
in  co  lapfa  larfacji  Gt  ?  &  refpondctur  quod non  i  rc- 
ftitutidnis  cnim  bcncficium  fubfidiarum  tantum- 
modo  cft,&;  non  nifi  dcficicntc  bencficio  lcgis  or- 
dinario  daturjmalicr  autcm  libcram  mutandi  qua- 
,  docunqj  tcftamcnti  facultatcm  hxb^ul.fiquu  inpr^ 
ff.de  legat,  3 .  Lfoflhwntu.^.i  ff.de  injuft,  teftam.  R  o  dem 
xnodo  dc  minorc  pcrpcram  &  inconfultcceftato 
ADgcl.Raph.Imol.&Rip  rcfpondcrunt §./i«i> 
^uAjfifiiff.adTrebell.  quod  filarfio  interccirilfe  ptQ- 
ponatur,  neq;  teflamcntum  ab  ignaia  rcYOcatum 
fuitjlegitimi  hajrcdcsuxoriscaminftimulationem 
mariti probanrcs  de  dolo  adionem  habct,/.  3  ^  4, 
|ibi  Angcl  ff.de inoff.teft^m,  Bald.  Alcx.  &  sMi.adl.fi 
frater,  C.detranfa^  Jaf  ind.^.ftiit  quAfttAn  zAcEt.  n. 
j^l.hlcVit.adL^verha.contraxeruntynum.i  ff*  de  V.  S, 
Qiiinta  quieftio  cft,an  Yaleant  Itatuta  nc  abfquc  li- 
bcrornm  aut  propinquorum  confenfu uxor  tcftari 
.  pofHc?  Etrcfpondcturquod  fici  Pcck.lih.  yde  te- 
,Jiam.  conjug.cap  2,7'^d^xc\\idcn(\as  importunicatcs 
&  inftimulationcs  matitorum.  Scxta  quxftio  cft , 
an  ftatutum,  ncabfq'5  libcrorum  aut  propinquoru 
confcnfuuxor  teftaripoffitjintcHigatur  de  mulic- 
ribiis  confanguineis  ?  Et  refpondetur ,  quod  hoc 
ftatuto  mulieres  confanguincx  uxoris  non  conti- 
ncantur  >  quoniam  mulicrcs  infirmiora  confiiia 
fuggcrunt  &  mafculinum  gcnus  non  continet  foc- 
jiiininumjquando  non  cadcm ratio  cft  in  foeminis 
qua^inmafcuhs.  Itain cafanoftrar  quasftionis, 
l(iqu't6idquod,num.%»^  l  iffjejurijd.omn.jud,  rc- 
fpondit Jaf^oft  BziuadLultXod^qui  ^dmit.k  Bald, 
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Ccnf.ioiMb.i.(^conf.S'lih,4.  P^rj udicium  cft  dc 
pupillis  Sc  de  miooribus.  Nam  cum  idco  propin- 
quorum  conlicurum  (Ucurum  cxquirac>  uccorum 
confiliofupplcaturmulicnsdcfc<5lus,neq;  cfli  in- 
cdligicurquiinhabiliscftjuciqi  ftacutumhoc  noA 
nifidepropinqu:shab'Ubus  atqj  ad fuggcrendum 
confiliumidoncis  accipi  poccric  PnpjUi  aucem  3c 
niinorcs^mulcis  captionibus  ipfi  fubjcdli  fuBC>  8c 
ob  infirmitaccm  judicii  parum  auc  nihil  intelliguc : 
fcdnccitacucnccsdeconfenfu  auc  cofilioiftorum 
cogitaflc  vidcDtur>qui  ipfi  ab  aliis  rcguntur,&  fta- 
tam  omniaaccipiunt  intcrpretationcm  a  jurc  co^^ 
muni,jus  autcmfempcr  rccipit  reftridlioncmde 
habilitate,  Vcck.de tejiam.conjug  lib.yc.xo  Diflcnc* 
Barc.  in  ^onf.^^.Jlam  cavetur.  Dclegitimacis  per 
rcfcriptumPrincipis  &:adoptiYis  fcicndum  cft>fi 
ftatutumrcquirat  confcnfumliberorumScpropi^- 
qaorum^quonianiillegitimi  propria  fignificatio- 
ncnon  funt  propinqui  illcgicimorum  confcnfum 
adhocftatucumnon  pcrtincre>Iegitimatorum  ve- 
ropcrrefcriptum  Principisconfcnfum,  aliis  con- 
fanguineis  legitimis  non^cxtantibus  rcquircrc;  fcd 
^liis  lcgitimis  confaoguineis  cxcantibus,  quibas 
jus  confenticndi  quaslitum  fuit  >  kgicimacos  prjc- 
fcrri  non  poflTc,  Pcck  de tejiam.conjug.ltb.  3 .  cap.  20. 
ubi num.  5 .  aic :  fc  deadopcivis idcm  ccnfcrc >  quod 
dclcgicimacis.  Tandcm  fi  itacutum requirat  con- 
fcnfum  proqinquorum  in  teftamcnto  uxoris>  an 
eorumcoofenfusfitneceflrariusjquigraduproximi 
luncanvcro  ulteriorum  confanguineorum  con- 
fcnfusfufficiac>controvertit4ir:  fafBccrc  fialiqui 
cz  propinquis  confcntiant,  ctiamfi  proximi  non 
functradunt  Barc.Bald.&  hXtx.ad  l  tranfaciionem , 
Cde  tranfaci.BiTt.in  l.fitertiojinprinc.ff.deac^u  pluv^ 
arcend.  Alcxand.4^/.  1$.  eodem  autem  teSio^ffadS .  C. 
S^Han.Jzf.sdLnonfolum,  ff.  de  novi  operk  nunciat^ 
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Jacob  it^kMczt.f^dli.C.undeuir^uxor.  diccB- 
tirs  coafuctodine  gcacrali  hoc  Qbfcrvari,  ADgel* 
gonfi^j  .D.Catharina.if^  conf  i  .Xitmftatuimu^  ^ 
Alcizi  add.l.tranfaBtonemyn^.  Vcrifimilccnim  cft 
cosjquigraduproximoad  fucceflioncm  vocantur 
fuacommodafcquenccsaccftando  avcrfuros,  fta- 
iutumautcm  dc  his  propinquis  accipicndum  cft, 

/  fufpcfti  non  funt.  Plane fi  parcsfint  fidc  &  pro- 

bitatcproximi  cam  ulccrioribushocillis,  poftha'> 
bcnccscfl'c,a?c|uius  tutiufqj  arbitratur  ^cc]^.dete^ 
Jiam  conjug  lib.^.c.j  i,]2(.adl  ult.n.zj.Cod.de  V.S. 
Anmaricusvalidcconfcntiat  uxon  in  rem  mariti 
te(tandi  controvertitur.  Confuctudincmultarum 
Provinciarumrccepcumeft,utmaruus  ad  propria 
utilitatcm  confentirc  poflit>  quod  ad  juris  fcripti 
rationcmattinet ,  concrarium  dicend'jmcrxt.  Sta- 
tutunicmm  illudconfcnfummariti  cxigcnscftin- 
trodudlum  in  favorem  mulicris  &  integrandam 
Cjusperfonam  nccfcihcctuzoraut  malicbri  faci- 
litate  lapfa. aur  fiaudibus  &  infimulatiooibus  pcr- 
filafa,liberis,  parcntibus  aut  propinquis  harrcdi- 
tatcm  cripiat  &  ad  ahos  maie  mcritos  transfcrar. 
Quae  ratiocciamadverfusmaritumurgeri  poteft> 
Pcck  deteftam.conjug.hb.^.ctfp.^.  Hanc  fulpicio- 
jncm  fi  maritus  araoliri  vcUt  confilium  cft  cx  Baldo 

^  0dl.j  poft  frincfp.  Cod.  unde  vir  ^  uxor.  rcnuncict 
juricoofcnticndi&  tandem  ad  caucclam  confca- 
tiac>  fcd  hcec  cautio  non  fubfiftitquandoquidem 
"  confenfus  viri  rcquiritur  in  favorem  uxoris  ooa 
mariti ,  quarc  mclius  ficc ,  fi  loco  confenfus  mariti 
audloricas  &  dccrccum  judicis  inccrponacur,Ti- 
raquell.  intraciat.  deleg.  connub.glojf.  6.  ad  "verb.De 
fonmary.  qukft.  ix.  Pcck.i.  locoy  ubi  moncc  judi- 
ccm  ,ut  uxorcm  diligentcr  prius  examinct  num 
pxormagislmportunitate>  fxvitia  aut  minis  ma- 
|i(i  p  quam  Ubcra  lua  voluntacc  adduda  ica  te^ 

ftari 
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£ft  (tiam  qiuefliooiisao  marisus  poiGc  efTe  Nor 
nrius  iil  ceftame&tQ  uxoris  foo  cafifeDru  £k£koy 
Et  £  i&de  ^ihil  commocfaufMl  (mwmnA  fit  'redita^ 
rum,quiqpolIit  in  illo  teftamento  cflc  Notanu% 
ooA  eu  dubium  ^  Pec^  .gU  ^^fmmi*  ^ot^g.  Ub.  f 
fsf^ii.  Siter6uxdrficcefta(amtehimartumaiie^ 
t|is'Nocarius  efle  non  poteft  ,  Notarius  enim  a?«* 
quiparauir  te(li>in  fuum  autem  cp^inpip.dum  acmq^ 
p^ceft  e^e  ce^is »  Pecis^*^.^  Si.maritua  iixoci 
tefiaB4iaolit»ab^ue  jufta  cM^coolcatite)  pet 
Magiftracum  eft  cogeoduS)  Pccji:  dtci.  lib,cap. 
Satutum  vetauiu^orem  fiiios  baben  tcin       cotk^  y 
ieiifii  ms^ti  coftari ,  esccttiUtiit  Ofik«i  Adf  am  n^Q^. 
r^mquae  uon  b^bet filiosfed  nepOtts  8c  proncpo* 
tea  1 P  c  ^k,  J'^?  tefiament.  fci^ug.  ^jf.  j ,  r/?/»,  1 1 .  Stai  ' 

tiun  9  quo  mttUer  liberoa  Kabeas^ekaa  ufane.aii  , 
quart^m  boBQram  pajrtem  ^ft  fcobiUtai  Talec  (cm 
cundu^i  Viyium  m  v€tik. ^p^tutum  d^M^^i^mi 

Mulieti  qoasciiri  mMiti  copQtnfym  ^CMrc  vcl , 

concrahcrenequit  tciUripotcft,  ^JTcfcnbcc.  in  pm^ 
r^^.ffM  tiftjim.  num.  1 3 .  infivu  T^mingius  1 4.  nt^ 

.ii.^)Qlaio4iAafDfiAtMa^iaott 

ttaam  VolaMacem  t  /.  vp^l^  u$fijNuciifM^4 1  %6.  mti 
Bait d$  't/ifb.fignific.  l.  tifiAmintum  tibigldff.^verb» 
€$9itiS¥t\  t^Cdi t^^MA^LpMter^mm ^di^ , 
l^tti»  ).Naiii«tcmioorcucatotimiiabe|Ma^4Cfii|« 
rc  abfq;  ejus  coefenfu  potcft :  caHHm  ccftaiue- 
COm  coodere|Mrobibct9r.^ 
flliiriiyy^i^idNineBrumj^^  I 

Lfiiiinpmft0t4f§,i^&lJil.ff.qtiitiftMm^f^^     '  ? 

Exceptio  I.  Si  eft  {urdus  taotum»  oonfurdu^'  ^ 
|c  mutus  fiiiiul  ^  Jiiam  tuac  beoi  pciceft  ccftaa  4c  ' 
iCedicii(afi«  W^i^^  f  ^ 


opin.Capra/i>.  M.  ug  5 1.  ^Ut  S.Tii.it.^litjt^iz. 
Mich.Crair$/f^«i».9jo.».};  ,  ' 

fizcepuo  %. «  Si  fardiis  4e  oiiiciis  fcitt  liftfM 
tc  manu  fua  yolaocaccm  dcclitQt,d.l  difcrefis,Sc  ihi 
Dcc  Cujac;.    l.qmiinpmfiiMii.  i  jff^ ^im tefts$fn.f^ 
4ir«  Grafll$:/#)f^i0.f .  )o.Mrf9».€.&  eftcdouiufectiQ* 

ffhrfHpra.  * 

£zceptio  j.  Si  rurdaf&imitasficmiles :  Lj^^ffd$ 
HjlMm.nMk.t0/hm.  ttt  teact  gloC  |.  il^  furdm^ 

verb.certi4cMfiht4aflnftit.qMib.non  eU  permiJf.  Sc  fc- 
qaicur  CjA.  &  communicer  ut  ccftacui:  Farn» 
V^M^9mir0V0rfiBmftrib.€4fp  ro)  .0im.)oi.  rcce» 
ptioremft  "rcrioreaiidtcitidcmyal^.irjS^tfj^^ 

^irjf  f .  I  ».  1 69.  Gtiff.ubi Jupri. 
.  fizcepfio  4.  (ccnacas&  furdas  ut  liceret  (ibi  te* 
Ikftmcatttm  facoic  i  Pfinctf^  impetri  Yit»  Ly.ff.h.t. 

Exccpcio  y  Si ccfteturadpiascaafas  Bald.&  A- 
ItZ.  i»  Idifcretii^vQ.C.fui  teftamfMcer.foJf  PaiM>rin. 
i^intihd$ttfttim.€0lMm^^^  Schar£«v)^^/. }  i.nnm.p. 
ftnt.i.ferc.reUtmnf^e.eHmeffesMeteftam.  dnttru* 
rium  ccocac  Tiraqucll.  deprivileg  pi^  csuf  privileg. 
9.  Vtrf ctntrarium,Y^(a.  defHccefflprogrejf.iUt. 
wmn.  X 7 5 .  H\ckeXm.dij^ll.iUHftr.thefj^.likG.  Ve* 
rum  has  crcs  excepciones>cerciam  fcflicec.qliarcaHt 

ggaiocam»cgo  caccoUiadmitco>  quacenus  mutas 
rdtiiToIantatcm  coftclttdeiitf  fitidoAeOcf  • 
^amcoco  ac  de  e^  ceftibus  cehd  cooftarc,pol&t,  dc« 
^larare  poceft^ admiccerem  Sf,  ooQ  alicer. 

t  O^yU^iteftariaoapoCriuily  /^^)^^^  11  j^fitf 
f^mnfMcer.  GtaflT.f  uft(m.q.%^Mnm>.i.wsk\x , 

a  Romaois  dantur  hoftibus  >  Glofl^  ind.  Lobfides. 

Pa^rb.  intr.  dMttftam.num,  159.  Di(i|iopala9>JR.o^ 

iitawiiTel  Pdace^  cis  leftaiidi  facakatem  £iciat » 

dl.obftdes,  Namohfidescapciyis  comparaocut  j  fi 

l^c^ftai^itorpaiuaacttrjtioftcshpdiefttoc  Chri* 

'  Y '  *  ftiaai 
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fliaoi  &  Turcac ,  alii  ooh  item  >  ergo  fi  CbriftiaQi 
bellumiotcrfcagitenr,ca,qu*cdecaptivis  8c  obfi- 
dibus  di  Aa  funt,  locum  non  habcnt,  Dauth^.A?r. 

-f       (ifuitmdnachusteftarinon  poteft  'v/Wo  }7 
fupra  vetb,  McnMhm.  Aut  non  fuit  Monachus,  & 
dcpatriiponialibus&aliisco  modo,  ut  alii  fecu- 
larcs  Clcrici  ipfc quocjuc tcflari  potcrit.  De ponti- 
ficatu  autcm  ,  aliisqi  ad  Pontificiam  dignitatcm 
peitinentibus  non  tcflabitur ,  non  potclt  fibi  fla- 
CUcrctclUmcntt)  fucccflbrcm  ,  non  potcft  dc  pa-  ' 
rrimonio  BcatiPctri  ,  ut  locjuuntur  ,  difponcrc/ 
Damk.  detejl^mnum.x^^. 

fP^rfjrm/^^ tcftamcntumficcrcnonporcft,lll'  jlt 
pian.  infrag.  Jnjiit.  Li.CodJe hAred.inJlit  Vafq.i^o 
fucceJf.progreJf.Ub.  r.§.  i  num.  114.  &fef.  Hackclm, 
illujlr,dijputaj.  1 6,thef^.  lit.E.  namis ,  qui  vult  tc-  , 
ftari,utroq;  tcftamcnti  fcilicet  &  mortis  tcmporc  ^ 
civisRomanuscflc  dcbct>  /.  eju4quii§,quitejlam* 
facer.  ^  . 

'*\yerjur$  noh  prohibcnturhiccrctcftamcOtum 
fci^^i<]VLXtx^Jdi]ozn.hrLAi.inc,qucdfem$lfnHm.  ^ 
^ ,de  re^ur.  in  6.  BaH.  $  fin.lnjlit.  quib,  tefiam  facer. 
fermiJfBan.inl.i%:i$.cui,§fi^»num.i.JfquiteJ{tim. 
fMcer.poJfP^txorm.  inrubr.  di  tejlam.pimh.  de 
/iam.n.t6j^  . 

t  Prtfrf/^^HJtcftamcotDmfaccrc  non  potcft,$.  i.  4« 
Injiit  quib.non  eff ptrmijfl.  1 8  .ff.detefiam.  ^cocdift* 
C^fizincom.ofin.lit.T.io.  >  -  > 

Ezceptia  i  .Si  bonisnoodumfueritintdrdi^uni 
fTodigoVilhl.p.^^.cumaddit.&dicitgloJf  inl.  if., 
cuijeg.in princ.  in  x.exetnployffde  teftam.^  illa  glofla 
communiterapprobatur,ucdicitArctio.i;i4/./.i^ri^  • 
colum.  x.^verfinglojf  fofita  qacm  rcfcrt  Clar.  f.  tt^ 
ftam  q.  ^l.nMm.i.mmi^li^mcntnm »  quodprodi»^ 
gusfccitaottquamincerdiflio  ci  fa£ba  cft>  racum 
laancc  ^  cciamfi  nocorium  ciTct  teltaterem  prodt^ 


i. . 


Google 


'  Exccpcio  1«  SiprodigQsfittedacusadpias  catrf 
fas :  rtptoksimr, iutienecJBald.  inU i.  munk  X7> Qodi 

Ihuoitcr  Alexand. confiL  i ^z.pofinum;.  6.  verffextv 
fr§iaturk  /i^.^.haoccciamco^ciufioDcineirc  com- 
mttmem  kfitftartim ,  Aadr.  d«  Baflct  i9idiS.L  u  nm 
too.  Clar.  $.  ttfim^i.  ^usLft.  5.  wrf  ftmmlhin^  . 
firtfir^  Capr.  Ut^    ^4.  Grair.  §.  t9^mn$nt.  qnsfi.  i 
mt$m.ij.  * 

\      .Bz<^pti6 1 .  Si  prodigusiifamito  ad  teftaadatti 

.  i^t habilitacus  Capr     T.  i  o. 
^< '    Exceptio  4.  Si faQosinoresrecepcrit^/.  i.Jf!  rfe^ 

•  .  mtrmfuriafiOd.mLii'Miligi, icihi  Cajac«j^ifr^^^ 

ftAm.iJim%.intPmSJet$ftnm.mz$.  • 
41*    t  Rclcgacus  ccftameatum  faccrc  poccft,/«e/iit 
'  mm,ff.di  teftm^,  Clac«  |.  fi^fcm.  f lia/f .  £  1 .  nilAr. } .  fix^. 
.lepd«i.Sibeiiatdcgaiiftciaixifio^c  - 
tntur Chv, fupra.  ■ 
11^^    f  Rex»  cciam  Reges  ceftamenta  faccre  poflrant  % 
m^ttm.  h^ttmiktsmdmij.  utfin.  Cod  qui  ttftmn.fnt^r* 
l|[Qod  in  rebus  priyatif  RegHm  fiilUinil  babct  du- 
bium&  indiftinftcprocedit.  In  regnisaucem  duo 
cafiia  fuM  <UlingueQdif  Pciinus  cafus  eft»^  quaH- 
4loextjitccrt&  lcxrcl  certa  confaetudo  fiiccedetfv 
i.  /  diihdciacafunon  poccricRcx^de  rcgno  difponc- 
rei  vei  a  legis  tcI  ,coafuetudinis  foimai  rcccdere^ 
Molinanis  ndcdnfitand.  ^ifeenfii  x  j  ygloff. }  .mMk» 
Jt.  TiiftkfaMi  trnS^.  de  primogen.  quAft.  1 1 .  Joh;ln. 
Dauch.  inl.fin, nnm. }  6i^Cod, dopaS.  ^ intraSat.  dg 
^^fiamentfHf.^toftmn.facer.  num.  2.;  j^Cabdt  lik. 
.wtdi^ttittt. €ap.io.&  i  ^.^ColA.daRegin fuechjjldif^  ^ 
for.  x.num.  1 5.  Princcps  cuim  vel  Rcx  lieet  lcgi- 

•  i)us jfit  foluct;^,paAjis  tameo  attringitHC  fao4taie« 
iohbaf >  &  legcsquaiei  ddacameft  i^oamtdt  qo£» 

*^&exicgePiiaeipc$  facccduat  |  t^I  ex  lege  legAi 
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cs«ftUiiff^mfiiiibeaAdopriiicipaniiii>  coBiiitiimi* 
btts  hamdUati  impoOcitf  obligaiitar  ardiffini^r 
tanquam  ez  coDtradu  cum  dcfuodo  fadto.Ycl  po* 
tiuscumipiaj  ona?  fucceflionem  defert,  {an^^iQ* 
iie  (uadametitauiTetc*  Grej^or.  Tholo£  74  d$r^ 
Mff.iy.tmm.t'  £cide6Regis  vel  Principis  ccfta« 
meDtum,quaceQUsis  in  regno  iegitimo»hoccit* 
^uodcerta  lege  vel  confuetudine  dcfcrcu^ j  de  re- 
gao  regoivc  admiaiftratiene  difpofuerityipfo  j  ure 
eflouirumjomnisqueejus  ordinatio»  qu3d  tcndit 
in  deciimeotHm  icgitimi  fucccflbxis*  Cum  enim 
isf0sfennatiuii&  propriiun  habeatgenerisac  fa-* 
miiiae  intaitu » abn  patre > ipfi auferri non  potcit >  ^ 
L^.ff.deintirdi^.^  reUg.  ne  quidam  confeneieasir 
basRcgniPro€eribus»pariter9  ut  otc  ordtnatiode 
ftado  etiam  Domiap  confeatieate£iAa>filiis  ftm^ 
judicac  veii^agnatis »  Roiicnthal.  Ub.  7.  de  fiad.  con^  - 

Nifi  Rex  teftataias  noviter  acqoifivit  pro  £e 
ibisquefiliisrcgDum>  &deeocumconfenfu  Pro- 
ccrumdilpoaati  BcCold.  de  RegUfucceJf  dijfert.  i  n.  * 
16.  ^uodidf  ^uod  quisfemihi  &  alteri  prailtiturS 
promific>mea&  promitteatis  volaaute*adimif  re- 
vocariquepro  lubicuqueat^Hartman.Piftor./^r/. 
ZJg.^.HMm.6o.  Ezcrahuoccafumi^  untum  dc  jx^  ' 

fno  lcgttimo  Rex  difpoateenoo  jrateft»  M:  Ae^oi- 
eminftituex;^poffit  eum ,  cuialias  regoum  debe^ 
turifiuilielm.Bcnedicl.mr.i^iiM/iii^.wr/mtf^^/i» 
tefsgm.teUnif.iM.  148.  £tfiinftitaateum>cuitegott 
oliasdebetor>iilflitatas  opn  poteft«mperiam]re|i 
xcgnum  capere  vi  tcftamentaria?  difpoficiopis  y  (tA 
ium  virtutc  &l  efiicacialcgisimmatabilis ,  a  qua 
odlmperiom  prdzimitasis  iotoita  Tocator>Bcfol4i 
deRegisfuceeffldiJfi.n,!}  Imdioregnolegitimo  06 
potcit  Rcx  vcl  Princcps  eciam  ex  magna  gratitudi** 

niscaala»^  c<inicnuc^(ibusPro€ctib,£egoi»cum» 
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cuialcgevcl confuctudincdcfcrtur,  rcgni  expet* 
tem  faccre ,  quia  ipfi  non  a  Rcge  >  fcd  aliunde  ob- 
vcnitrognum.  Scdquidfiis,  cui  a  Rcgc  vclcon- 
fuctudine  dcfcrtur  rcgnum  fit  mcnte  captus ,  vcl  a- 
1itcradimpcrandumnonidoncus>an  ncRcz  dc  a- 
lio  fucccflorc difponcrc  potcrit )  Cum  lcx  tcI  con^ 
fuctudofucccflionftoonfit  contra  rcgni  commo- 
duminterprctandapro  cujusutilitatcfalubritcrab 
iaitiofuitintrodu(5la,^rf.^  quedfavoreMereguLjur,  ' 
in6.Li  yff.de legib.cxi(\itnoAc^cm  cum  confcnfii 
ordinum  vel  Procerum  polle  alium  futurum  Re- 
gem  dcfignarc ,  fi  is  cui  i  lcge  defcrtur  rcgc^m  ad 
impcrandumnonfitidoncus,  fcdtamcn  cum  Rc- 
gia^fucccflionisimmutatio magnadamna&  maU 
adfcrrc  folcnt,aon  alitcr  nifi  omnino  fic  inutilis  le- 
gitirausfucccflbrcddcfccndcndumerit,  hinc  Jo-  ' 
iian  GabandiusprimusMcdioIaniDux>  cum  co- 
ramintuereturfilios>  Joanoem  natu  miaorem  3C 
PhilippumMariamjunioremquidcm>  fcdguber-  * 
nandoPrincipatui  magis  idoneum>  tamctfi  pro- 
clamarct,iniquameflc  confuetudincm,  qua:  pri^ 
mogenito  rcgnil  omnino  defcrrct ,  eam»nihilomi- 
nus fibi nulla in partc mutandam  judicavic  Tiraq. 
deprimogenit.q,  it.num,io,  Scdquidfinullusfu- 
pcrfit»  cui  rcgnum  lcge  dcfcrri  poflit?  debetRex 
Comitiarcgni  indicere,  uc  in  his  declararo  regni 
fucceflbre>  tranquillitatiregni  confulat,  fi  nihil  dc 
co  vivoPrincipea(Sumfacrit,aut  inregno  i^a:re-  -  ^ 
ditarioRcxfinchxrcdedcccflbrit,  libcra  crit  Co- 
mitiorumregnipotcftas,qucmvclitfibi  Regem  c-  ' 
Iigerc,autctiampofluntRcip*  formam  immutare, 
ficisita  vifumfuerit>fimodo  populusjus  fulFragii 
habcat,dOn  ccrtis  quibufdara  perlbnis  attributum  ' 
licutinlraperionoftroElcdloribus)  CabotAib, 
dijp.cap.io-^i^,  Altercafuseft,ubircgnumnon 
lcg;c  vcl  confuccudinc  defercur,fcdeith£reditariu> 

^[hoc^ 
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'    Thjlqulteflam.facerepojfunt  -  €j 

hoc  in  cafu  poccft  Rcz  ccftamcnco  vcl  fimili  alia 
ulcima  voluncacc  dc  rcgno  fuo  difponcrc pro  arbi* 
tTSLiu,  Molin.  adconfuet,  Psrif,  i  ^ . glojf,  ^ ,  num.  ^ •  ' 
Caboc  /i^.  i.dijp.cap.io.  &  14.  ht[o\d.deRegia fuc^- 
ceffMffert.t^num.x*  Scdanliceat  Rcgi  omncsfuos 
lilios  ncgligcrc  vcl  excra  gcnus  harrcdcm  fcr: bcrc  ? 
controvcrcitur.  Non  liccreRcgi  ccftamcnto  vcl 
alio  qnocunquc  modo  rcgoum  in  alios  >  quam  qut 
cxgcncrcRcgisfunc,  confcrrc,  quamdiu fupcrcft 
Rcgius  fangms  voluciunt  Moliii.  &  Cabot.^.  loc. 
quod  populi ,  qui  vcl  cx  clcdli vo  rcgno  ha^rcdica- 
numficripaflifuncvelfucccflivum  initio  con- 
fticucrunc>vidcancurdeRcgjs  poUcriseandcm  o- 
pinioncmconccpi(fc,quamdcRcgcipfo  habeanc. 
Vcrum Befold,d.dtffertat.t,num  6.  aiCj  cum rcgnupi 
Hbfolucc  h^rcdicarium  cum  folum  intclligatur^nul- 
laubiprorfQslegcfuccedcndiracio  clt  pracfcripca,  " 
proindccamicaarbicriorehnqui  impcraDtis,  ucis 
cciam  nacuralcm  fucccdcndi  ordincm  obfcrvare 
concogatur.  PlancRcgcscum  lcgibus  civilibus 
fincfolutiin  condcndisfuis tcftamcntis.folum  jus  a 
geociamobfcrvarcccncQCur.  ^  ;^ 

-fSenium  Atari^  tcAsimcnn  fa^ioncili  non  au-  4^ 
(cityL^.Cod  quiteJiam.facer.SchQcidw.in^.fin,  in^  , 
fiitut.quib.non  eli  fermijffacer.tejiament,  Bcrlich.  J\ 
coruluf6^  n  ipart,^.  ?.  .  . 

«      Servt$6  ccllamentum  faccre  flon  potcft,  Ift-^^ 
limfam.  i6'jf  qui  tejlam.facer.  ^l.i  ^.ff.eod,  L  liber^ 
S-C.dcpetit. hdred.  l.  4.  C.  commun.  de Jucceff,  Ezcef . 
pcio  I.  iiftatuto  fcrvo  permittatur  tcftamcti  fadio ; 
rcprobacur,Barcol. inlJiquAramu^,num,  y ff.de tc*^ 
Jiam.  Dsmth.in  tr.de tejjtam.num  i^o,  Excepcio 
fi  Dominus  fcrvo  pcrmiccsc :  reprobatur ,  arg.  l.  qui 
inpotejlatc,  6.tnprmcip.ff.detejlam.  Dauch.  di5l.  locf 
Ixccpcio5«  Si  ad  piascaufas  ccftccur:  rcprobacut 
Aiex.  cwf.ii  t,nH,6.lib,y  DaiichV.  loc.  Excepcib 41, 

B .  $i 


{  •  '  •'  /  '^l  • '  ' 

^      •  itb.Kdiidttm.Volmut.  •5  >^ . 

t$fitt0f!fac$r.  Excepcio  5/eflinpropriisGcrmano-* 
Tamhonihiibo6>lucaimceftari  pofliiUy^ai^  coa« 

^  -  •  '  f  5ei^yiiri79  iir/ff/cj^i  ccftamencum  faccrc  Bon 
fmAiL64,$^fiUSd§^^^  Ezceptfoeft 
4  fioft  oV  edoicMWmcrtiAi^  ibdeici^eaiifii 

fibimorccm  con^ciyiud.i.e.^.^uodfi  quUil.  ^^ff.d^ 
snSitMftam.  Excepcio  t.  iti  pa>Ti0cits  Ele^iim 
S«z(imi>-  fi^ttie  ire«ls  deU^et^(Mi  puUicaciobaH 
nomm  noti  requitur,  c^nfthuH.  6  fM^.  j .  WefMbee. 
ad  Sciineidw.  in^J.%.C»qH$Hftam^fin^lnfii$Ht.^iM^i 

t  «wifafayiMattitttiibrt^ 

miausquifq;  fupcr  rebus  communibus  fto  parcl^ 
iaateflari,poffiCf;{li.C.jPi|M^^jb0»«/a^^^^ 
47    t  MAufl^iri^wle  patie  Mia  pateft  leOMiti.  jfiwf 

:^(?r,  5  .«ff  cmdif.infiffi.  l.vidus,  1 8 .  C,  dtnupt.  Clar.  f • 
tisftam.f$uli.i^.  Gx^.g.ti.nmni$.  fixcepiio i* 

;  4S    t  v/krtirimmtmifeflm  aM  fdctfllUktfMiM 

:t  ^  £sLCctCyCJrp.quanquamde ufur.Ub.  6.  Ezceptio  i.  Si 
^  Ajiifiineabeo^tempoteuftwMlti  co^fedioai^finc 
feftfeatft»  iiri^fcSrftea<faittfoa^ 

tvLcndiSid.cap.qutmquam,Cht.§Jeftam  q.z^.nu.  i« 
t  •  •GraiT  $  .  5.  duod  verumcftfipracftecnoa 

;gmdamft:fiaD^cem  |ed  fidi|atfM^pili  tti  fipmh' 
taciltftflatraiittoiMM :  h^dim^kittiimd.  cap.  fuam^ 
ijiiam.wrf.idonetLj       communicer  tecepca  eft  uc 
vteftancurC^i^Tar.  lih.^^^var.refolHt^af^ijnu-^.C!^ 
■kAifuprkm^t.Gmhmk  iibt^  daiefiam.t6n€lkffMmk 
Yo.  Grafl*  ubi  fupra  n.  2.  Et  manifeftus  ufucaritis 
4)0^teftamen€Um  fadum  ufucaa  4^eccacC' deiis^ 

MNB» 


r"^  »»—  . 
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fit.  11.  qut  tejlmpccrc foJJUnt 

^um  coftcc  c(Ie  fiftampccnitcnriam,  AngcK 
incip,  AJhnfismileSi  ^.15.  Anan.  inc.quia  inomnib* 
deHftir.n»  1 5-.  khh.  conf.  \ .  lih.  z^^i^nc.  inrubr,  de  te-^ 
fiam.n. 5  ^.Feder.r^^/Ty.Bald.  m/.  executorem,  C.dc^ 
execut.teijudicat.num.ii.  CovsLr.ubi/upra,  hum.^. 
t;cr///^rw>o,  Joan.Andr.LigoaD.Francifc.de  Zaba-  , 
rell.  &  Paal  dc  LcaX.  m  Clemertt.  i  Ae ujur.  Laur.  dc 
Flor.  intr.deufur.q.  io6.  Anch.&  Imol.i»  cap.  quif^ 
ingrejfade  tejlam.  Lapus  Aachor.  &  Dom.  ind.  cap. 
^uanquam.  Ec  cft  com.  lccund.  Bcned.  Capr.  verj^ 
ufurarii  manifejli.      v^f  tejlamentum  ■ufurariiy 
GtifC.ubifaprayn.^ .  Sed&  liicambigitjr ,  qliid  di- 
rcndum  fii:,ubi  ufurarius  manifeftus  tcltamcorcum  ' 
fcccricaoD  prxltitaCanoots  cautionc.aBidtcfta- 
tncntum  vircs  aflumat  &  confirmetur,  fijtcftator    ,  ' 
cautioBcm  poftcapr«ftltcrit.^  Ht hocteftamcntu 
Talidam  efiTci,<|Uod  Canonis  coftituiioni  fatis  fiac 
tcnlicruntglofl,  Joan.Andr.  Dom.&  Franc.  r^^tS. 
eap.  quanquam.  poft  Anchor.ibiFraac.  ind  rubr,  die 
tejlam.n.  5  2.  A.nzn.ind.cap.quiain  ommbu^^num.  1 1* 
Bart. &  I nfio  1  /77  Ifilio prsLteritOy eot  ult  Jf,  deinjujl.  /f- 
fiam.  PauLCaftrenf  c-^>>3f/i;9i.  Itb.       Imol.  incap^, 
l.n.%6Mtefiam.  NicoLde  Mxtarcllisi»  /^uad  dijp, 
quorum  opinio  communis  eft  fccund.  Alcx.  in 

GaUuSyuiMit.coLi.Jf.de  tiber.^poJlhum.Cos^i^dxi 
3  .poR,  n  um .  9 .  'uerfi  t .  Fcl  i  n .  m  cap.  cum  dileSiu^,  num.  ^ 
'*j.deaccufat  Dcc.  inl  quodin  initio,  nufi}.  i  x^ff.  dtJ 
R.  I.  Ancoo  Gabr.  com.  ccncluflib.  4  in  tit.  de  tejlam^ 
eoncluf^.num.i.O'  ^.Gr^fC.^.teJlam.  q.  n.num.^. 
^CIar.  q.  1 6.  num. 5 .  Capra in com.opin.  verf.ufurarita 
mamfefiu6,      wrf  iejiamentum  ufurarii  Diircnti  ^ 
Bald.m/.i.C.^eyi<T^/Err&/[gIotr.  &  Paul  dcLcaZi  / 
inClem.  i.  uerb.  mantfejlm  ,  ^  verf.  tejlamentum 
ufurarii  de  fepulturie ,  Bald.    /.  (i  hAreditas ,  Cod.  de 
teflament.  /nilit.(^indici.cap.  quanquam^  Garzia^ 
Joaan.MonachusLapusAbb.&  comunitcrDd.ttti 

/ 
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^8  '    *  tib.hdeultlnt.Voluntaf. 

rcfcrc  Bcncd.  Capr.  uhifupra.  Exccptio  i.  quanda 
ufararius  dccelTic  nuUa pra^ftita cautionc ,  dimiffo 
tamcn  Procaratorcadpracftandumcampoft  mor-^ 
tcm,  qua  prseflita  juftificatur  teftamcntum,  Viu.' 
incomm.  opin.  verf.  ufurarim ,  Grafl.  $.  teflam.    j  } . 
num,^  G^hnt\.d.concluf^,num  i.  Exccptio  j.  Si 
Judxus  ufurari us  fit  tcftatus,  Alcx.  conf  6.  "voL  6-  & 
&  ita  communitcr  obfcr  vari  tcftatur.  Arctin.  confil. 
l     >  Ant.G:ibr. dconclufi  ««w.S.Viu  uerfufura^ 
riu^.  Contrarium  tamcn  dcfcndit  Carol.  Molin.  ad 
Alcx.  d.  confil.  Covar.  dcap.  j .  num.  9.  verf  feptimo^ 
EmAnS02r.inthefrecept.fent.lit  I.num.xoi»  Ex- 
ccptio4.  Sitcmporc  tcftamcnti  improbam  ncgo- 
ciatioocmdimifcrit :  reprobatur.  Namtcftamcn- 
tumfadtumnonprxftita  cautionc,  nullumcft,no 
folum,  fi  fiat  ab  co,  qui  hoc  tcmporc  manifcftus  cft 
ufurarius,fed  &  abco  qui  tnanifcftc  focncratitiani 
artcm  cxcrcucrac,  licct  tcmporc  ccftamcnti  impro- 
bam  ncgociationcmdimiferat:  fccundum  Angel. 
indij^ut.AflenfismileSyquAfl  ii.Anzn.ind^  cap.  qui4 
inomnibu6»deufurii^num.  i;*  Yclxn.incap,  i.depro^ 
bat.num.  19  quorumopinio  cftcommun.  fecund» 
Socin.  conf.iij.  lib.  j .  Covar.  lib.  3 .  var.refolut,  cap. 
)  » num.^.verf  NonoprAteYmittendumnoneil.  Ciar. 
§. tefiam.q.t6'  Ani.G^hT.  com.  concluf  lib.  4»  lit^  dcj' 
tcftam.  conclufynum.c)  GtzS.^.tefiam.q.^  ynum,u 
Exccptio  5.fiintcrfiliosfittcftatus:  rcprobatur  a- 
pudAncon.Gabriclcm  d.concluf  },num.^.  Excc- 
pcio  6.I1  fic  ccftacus  ad  pias  caufas :  rcprobacur  Barc. 
num.^o  Bsild.  num  6 .in l.i.Cod.de Sacrofan^.  Ecclef 
Abb.i»  rubr.de tefiam.colum.  ult.  dc  Francifc  ineod. 
rubr.lib.  6.  num.  3  5 .  Coyat.fupra  num.  p.  verfulti^ 
;;;o,quorum  opinio  cft  commupis  ut  tcftatur  Vafq. 
defuccejf progreJf.§,  i.num.  178.  quodintclligc  nili 
in ipfo  ufurario appareant  figna  contritionis ,  tum 

nam  valcc  ejus  uUima  yoluncas  quoad  rclida  ad 
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pias  caufas,  Ancon.clc  Bucr.ut rcfcrt  Gcmin.  incap. 
^MM^uam»  deufur.in  6,  Andr.dc  Bcflcc.  in  Li.n.yiu 
C.ds^Sacrof.Eeclef,CoY2t.  ubifupra,vcrfuU.  Excc* 
ptio  7.  c/l  in  Mercatore,  qui  mcrccs  carius  vcndit,fi 
rolutiodiiFcriur)  quamfiinpra^fcnti  pccunia  nu- 
rncratur.  Is caim non  incidit in  pcrnam,  cap.i.dtj 
ufur.in6  quotcftamccum  ufurariiirritum  elfc  fta- 
cuitur,  Roch.  dc  Curt.  in  ult»  de confuetud.  Strach. 
in traei.de mercatur  fartj  num  jy.Dcc.  inl,  i.verf 
fedcerte  ifiatonclufio,  &in  Lj.num.j.Cod.  deedend^ 
Rcufn.intr.de tefiam.part»  zxap.^j.nu.  \  6.  Diffcnt. 
Pznotm.adc.adnofiramnotahilem,(^conftt.lib.  it 
quemfequitur KnAt.%iQ\x\}is confej .coUat.  ylib.  n 


TlTULUS  III. 

DE  TESTANDI  MODO. 

f  Isquitcftamcncumfaccrc  potcft  ccrto  modo 
&ccriisfolcnnib.cxtrinfccusadhibitU  tciUri  de^ 
bct>alias  tcftamcntum  cft  ipfo  jurc  nuUum. 
>  "fFormaautcmtcftandiduplet  cft,aut  cnimtc- 
ftamur  fidc  publica  aut  fide  privata. 

•j-Publica  fidc  tcftamur  duobus  modi$,aut  tcfta*' 
mcntoprccibusinfcrto  &  precibus  Principi  obla* 
ttsaoc  voluntatcadis cujufvis judicis vcl munici^ 
^\}min{\nnztiSil.omniumyC.detefiam.  r 

"fPriusficpcrficitur,  fivoluntatcm  fuam  fuprc- 
mamcomprchcndatquis  hbcllofupplici,Iibelium 
dcindcofteratPrincipi,  pctcns  ut  libcllum  &  fu*^' 
premam  haBcfuam  voluntatcm  in  fcrinia  fua  re^ 
cipiat.  Et  ad  vim  tcftamcnti  ita  Pnncipi  oblato 
cuUi  omnin6tcftcsrcquiruncur,fcdfolius  Princi- 
pisauthoritas  [uf&citpertext.inLomnium^  i^.C.d^ 
tefiam.  DoncU.  6. lib.com. cap,6.Schncidw.adprinc^ 
Jnfist.de tefiam  ordin.rubr,  de folennitjefiam nu.  1 7. 
hocud9cif^x%.]n\,Ql^iMb.i.fentent  §Jefiam.^'  ^6. 


7©  lib,l.deftltim,Vo!untat, 

««iw.y.DidBc.  Covan.adruhr  ixtr.de tejlam.part. 
n.$.i6  i.Imoccltamcocumfatflum  ftxictnc.  GralH 
^.tejlamentumxq.  ^  4. ».  1 9.  Kirchov  tn  thefaur.  com^ 
opn.njerf  tejiamentum  coram  Prinape,  Macth  Bcr- 
lich part.^.coruiprnfl  4.».!.  EciamtiPrincepsfupcr 
JiajuimocliprccibusDihil  rcfcnpfcric.  dummodo 
ralccmconiUcvelprobacuroblacjoprccum  pcr  te-r 
^  ftes  vcl  alicer Jul  Clar.</.  L  fcd  &  fi quis  doq  oAerac 
hbeilum,  fcdorccrouscoram  Priocipc  dummodQ 
dchoc  coaftac.  5icdGooa  con/lac  coram  Priacipe 
cHc  teitacum,  quod  tcdes  ad.  probaadu  iiac  ncccf^ 
faiii  coDcroveititur:  magiscamc  con)muois  ciio* 
pinio,<|Uod  duo  cciics  furticianc ,  Co  var.  tntHbr..  dt 
*4jlAm  in I .part.n.t.jMlChLtMlr.^.featent.  $.  teflnm, 

5  t  Porteriusgcous,pctagiciirhocmodo>cumja- 
diccaucMunicipihus  jusdicc  c;b.iDi:^iedi;ur  quis 
iDcumlocuubijurisdiccadicaulacooddicur.ic  i-. 
biapudacta,  idcil,quoloco  artadc  rcbus  ibi  go- 
(hs  conhciunturpalam  coramjudicc  aut  Muoici- 
pibusdeclarai  voluocaicm  fuam  fupremam  :  pccic 
ucAudoribus  hisio adarcfcrattir.  Vel  volunracc 

|  luapriusfciipcocomprcheala>quaiti  fuam  fuprc- 
mameiTcccUatur,  fcripcumipfum  cciam  invoiQtu 
offcrtjudici,  sut Muoicipibos  ,pccicc|i  icripcuraiu 
in  a;^a rcfcrri.  Judex  auc  Mumcipcs pro officio ia 
^  ad;aicfcrri  jubcac,Uoncl./;i'.^.ftf;;;  6.  Apudhoc 
gcuus  cc/bcdt ,  quod  hc  apudada,  fcqucDciave- 
niuntoocaada  yrimo ,  quod  inccUamrDCoqaod 
ficcoram  judic^  vel  Muoicipibus  buIIus  omoino 
.  Bcftisnccctrariusfic,  Bocr  </ff»/zi8.n.  j.Doncll./ife, 
4.comm.c.6.fHhfin.]oh.DAMt\\  adl  omniurrh  19.  C. 

.^e teJlam.n.t.Alcx.eodemn.  %]z(.ibidem^n.  i  Ca- 
^  Itirni  ». 3.Koppcn.<ie«y^4^.».ii.Modcftin  Piftor, 
fonf.io  «.ij.W.i.Harc.Piftor.gr.ig.w  ^  /i^.y.Vafq. 
4ffucceff  creAt.j>ar^.iM.^.§,i^.n-7.Kiana^la4$.i. 

infltt. 
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tnfiit.dedonat  n  ^%7.Hfqjudn.$9i.  Myaf.  (ubihanc 
nlum  &  in  pradlica  ob(ervari ,  &  fccUBdum  eam  in 
Camcra  judicatum  fuifTc  tcflacur)  cent-,  6.eLf.x^ 
Bcait. Md I.admonendti  j  i .Jf.d€jurejMr.n.j^.gi  .D omk. 
nic.Cardm.Tufch.  tom.^.pra^.concluf  lit.  T.  concU 
^iiz.  Hicron.Schurfi!fo«/</.  77.  num.  ^.cent. 
€9nf.ji.n.i.€ent.x.  Msnth.BciVich.fraii.concl  j^.part. 

coxiIulcconflic.Sax./0i;9.  i  part.z  ry.jo. &tom.  Ih. 
jfMrt-. x.q. 2  o.  £c Kanc opinioacm cciam  approba,vi( 
AuguAusKicd.Saxon.m/«itfN(7a;f//  fart.^.conjlit, 
).Ecitapradicari  in  omnih.  Scabinatihus  in  qui- 
bus  jusSaxoBicufervacur}  Berlichius  d  loco.  quod 
teftamcntum  Principi  oblatum  nullum  omnino 
tcAcmdchderac:  tumquodisjquifccuruscirc  di-> 
ctcoc.,nulhsahis  requiuus  iBdigeac,  fcd  plcni/Iima 
-Irgicjnaniconegaudeat./ omnes,^.fub fin.  C. deprg.^ 
/crtpt* )  0.W40.  annor.  qui  autem  tcftamcnium  ir 
^udadafacit,fecarus cUc debet, /.i^m/zi»;».  i ^.pofl 
frincC  doteft.  tum  quodccfTantc  caufa  ccUac  clfc» 
4^us,&ccirancclegisracione>  ccfl*acipfalcgis  dif- 
^oficio  caufa aucem,fca racio lcgis,  quarcft  fraudis 
jrufpiaothic  ct0L3iiiperlindonattonibH6,i  i.C.  dedo- 
BMt.  Diiiencit  A.ccmCin^lommum.  1  ^.'verb.  teflibHS^ 
iC  Mitfiam.  qui  dicic  in  cjuliiiodi  cefUmcncone- 
<eiIaiios  cirese(lcs,fcd  numcru  celhum  non  cipri- 
mic>q4icm  ficquicurHcrm.  Vxih.confMarpHrg.i^. 
Mmn.^i..4t  ^  &ftq.'volum.  i.  Ahccr  diflenciunc  Aa- 
£gel  &  Albcric.i;?/.<7ni»j«OT,  19.  C.deteftam.  quifc- 
-if  ccmccUcsrcquirunc,  ucinalio  ccflamcnco.  Ali- 
vtcrfcncic,  quicrcs  ccftcsrequiriopnacur,/«r/.y«s^ 
^imH4,iy.Cod.  detefiameat.^xl  c.addici.  l.  omnium^ 
<  1 9.  Cod.  ecd.  num.  7.  Jui  fin.   AUtcr  fcnciunc  qui 
i^iuos  ceflcs  adhibendos  cflc  dicunc  >  Bald.  Cyn. 
Barc.  in  dtEl.  l.  omnium ,  1 5.  Cod.  de  teflament.  1  dcoi 
hzX^.inl  famttntt^i  xj.  Cod.ecd.num.^  SchncidvT. 
sdf.ijnjlit.dttejiatn.ordtn.rutr.  de  Jolenni  teftMm, 
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num. I  %.%alicct.Milpa({snoviJ/tma, num.  i.Cod.di 

SiCMnd^,  hic  notandaoi  eii ,  quod  ncccflarid  no 
tequiracur,ucrciUcor  judiccm  adcac  &  coram  eo 
apuda<flainloco  judicii  fuum  ccfUmencum  coQ' 
dac,  fcd  quod  fufficiacfi  tcftacor  >  qui  ob  adTccram 
valetudinem  in  judicio  comparcrc  oon  poflic ,  vd 
alicer  ibidem  fc  /iilere  nolic  >  qaofdam  Scabinos 
telDccurionescx  judictoad  fe  acceilac  &  coram 
illisccflamencum.nuUisaliisteftibus  adhibicis  fa< 
ciat.  £t de jure Sazonico hoc  non  habec  dubiam , 
quia eft texcus czpreirus in  Noycllis  Elecloris  Au- 
guiiitpMrt.^.conJlie  j.  §.tt)c  auc^  ^eric^cspcrfo^* 
Itcit  t)On  0cri(tcsto(^en/  Bcnll.adl Mdmontnds,  5 1. 
'  ^•dtjurejHr.nHm.^%$.  Confulc.  conltit.Saxon.  tom. 
i.pHrt.i.^wtfi.^o-nHm.i.O^tom.z.part.x.  qudji.  xo, 
pum.  1.  An  vcro  idcm  de jilre ci vili  obtineat  con- 
crovcrtirur.  Etquoddcjurecivili  ejufoiodi  cefta- 
mencumcxtra  judiciumcoram  Scabinis  &  Decu- 
iionibusfpcciaiitcradhocrogatisfa(^um  non  ra« 
]ear>»>iiiiaipfoju<licioapudaCU  fuerit  fadum  ia 
tcrministradunt  Viiit.M»ro»/i/.Af«rpj»rg.^4.^«4t/?.  i. 
num.  5  ^.volum.  \.  S^hcci.addUi l.omniHm  1 9.C0d, 
dtre/iHment^num.y.ptrdi^  l.omnium,  Cod.*^ teftam, 
quia  at  tciiamcntum  ejufmudi  valcat  >  ncccile 
cl\ utfiatapud adla* adaauccm non  conitituuntur 
-ex  fola  pcrfona  )udicis  >  nec  a  folo  ioco  in  quo 
>  cxerccntur>  fcd  ab  utroquc  coBjundto  ,  &  quod 
domi  alicujus  fic  >  non  poteit  dici  tieri  apud  a- 
^a>  Sed contrarium ,  quod  nimiruro  telkamentum 
cxtra  judicium  coiam  Scabiois  &  Dccmionibof^ 
ad  hocfpccialiterrogatisezcralocumjudiciidomi 
tenatorisfadtuiuvalcat^etiamdcjure  civih  vccius 
cit>  Wcfenbcc.  in com.adt.  ff.qm tefiamentumfactr. 
fojf.num.  10.  iyconf.xt.aiutfi.  x.num.  x^.volum.i, 
%^}:i}Xx.S.conJil.ji.nHm.  i.ctnt.  z.  Johaa.  Koppcn.  df^ 
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eij.4^.nttm.i6.Bci\ich.part.i.pra£i  concluf.nMnf.n* 
per  l  curtn/MagiJlratte4»ii.deteji(b  c^\ii:\.zckA  iatii-  ' 
litfuocuribieflcubi  aliquid  Hc  auchoncacc  judicis  •  ^ 
quo^Bquelococciam  cxcra  judicium,  cum  quta  *  •  ; 

ccUamcaci£a<^iocit  Toiuncarix  jurirdt(*lionisco-  *. 
lam  judiccubiquclocorum,noQroIuminjudicio,  ^ 
fcdcuam  cxcrailiud  cxpcdiri  poirunc.  Ad  hoc  ca-      ,  ) 
men  acejurmodi  cclUmcncum  cxcra  judicium  co- "        '  .* 
ramScabinis  vd  Dccurionibus  fadum  iiabcarur 
acticirccapudadacondicum  &  vaUac,  neccHari^  ' 
hxcrcquicuncur.  Pri;^Mf77;Ucad  minimumduo  vcl  ^ 
cres  Scoatorcs  vel  Scabini  feu  Dccurtones  adhi-       ^  \ 
bcancur:  5erMiii^Mi7»,ucSenacus vcljudexiprc  ace«         «•  I 
iUcore  yel  aJio  cjus  nomiDC  rogacus  aflfciroribus       ,      *  i 
vci  Scabiois iUis  cx  oificio iojungac ,  uc  te(Umcnci 
fadioni  nominc  judicii  vcl  Scnacus  adnnc.  alias  it  '^?^ 
ilii  Scabini  vcl  Decuciones  vcl  foicuico  advcnc-         J*  *  , 
<ioc>  vel  a  ceiUcore  vel  alio  ejus  oomioc  rogtci'  •  ^  *•'.  ■ 
fttar,uccjusceftamcDCO  ccftcs  eire  velinc.  nec  cis     <i  | 
hocfacereaSeoacujvelJudicccftmaodacum,  Qoa  '  '  T*  X  ' 
fufficici& ceiUmeocum  validicatem  ooD  habebic:  : 
Ttrttum  reejHijitum  cii ,  uc  ccftacor  io  pracfcocia  il-         )  •  "  ' 
loruro  ScabiDorum  vel  Dccuriooum  nomioacim 
voluocatcm  fuam  exprimac .  Sc  coram  eis  fuum  cc-       *   -*  ' 
itamcQCumcoadac>vcl,iiaQcca  fuum  ccitamccum 
iecic.&  lofcripciscomprchcodic,  uc  iilud  przfcn-»    .  ' 
ribasiliisScai>iotsper  NocariumrcicgicureCi  Bcr- 
hch. psrt.^.conelM/.prM^u.^.  6^<4r/;tf;7jrequificum 
eil.  uc  ooofufficiac  duos  vei  crcs  Decuriooes,  fic  .  i 
qoidcmajudice  vciSeoacuadfac^iooemceitamc-  v . 

Cicllcmillbs,&  ccltamcmun^coiamipfisrcliitum,  - 
fcdiofupec  rcquiracur  ii  Nocariusad.madtcum  cc*  ■ 
itacoris  Scabiaispraelcocibus  volaacaccm  bjus  ex«  «  j 

pofajc,YcIaiiccre)USceitamcocumaQCca  comp^fi-  •  * 
<^m&iciipctscompceiidafumrecicavic  Bc  rcic^it» 
ocicitAcorcxprcisc<^i»j^*«*  aScabinisinrcrtogc»    ^  V.  *"  ' 

•  —        •  •  -  '■■•*. 
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tur,  «Billud,quoHNotariusira  fc  pra^fentibus  C9m 
pofuitvelex  rcripcisrccicavit&  rclcgit,fuum  tcUa« 
mentuin  &  uicimam  voitiotatcm  cfle  vclit,alias  ce«< 
itamcntum  nonvalcc,  hinc  S'cabini  Lipfcnfcs  att 

derunt,Dirtt)ei(  auf;      t»berfauDtcn  f((;t€U  ' 
lc»  ntcf^t     f>tfiit^fn  /  Daf;  Die  ^crichff  emcrm 
i^ru&cr  nach  t>c»u  fofc^cs  tJDH  O  ictnrio  affot»or  ; 
jHticu  ^ovbra(ht^tfra(^<t/cb  ncittlicb  i)icfc6/ti)inaf« 
feuct>t>ou'3ii»titrtoau{>Tacf)t  i>nt>  aupacfaat/fciit 
2l>il(t)nb CCTcmuuatrcrc/fo  ift  aucl)  fcl cl>  <Ec|>a'' 
ntcnt;(urecJ)tnicivtl>e|rcnDi<{/cdlrrnrcbann  ctt^crs  | 
tcrttor^cnen-SruDcru^iBnb/uMc  rcc^t  crtveifen 
t»u^Carf(Miu  /  ^a)?  c»t>pn  fccii  C5cr»cf)tenalfogc* 
felychcn  /  i">nD  ctt>cr8  :^ruOcru  ti:rtf<iruna  barauff 
crfalgct/ Bcrhch  t^./o^o.  ^luintum icc^u.iluamnoa-' 
nulli  ddideraBt^  ur  fc.ccltacor,  itcmq;  ^cabini  8c  1 
Decunoncs  fpecialircr  ad  hoc  nominc  Scnatus  ^ 
pucati  ccitamentu  fublcrib.iDC  &  hgilia  fua  appo-  | 
nAatfVaic.inter  conf.JMJtrp.conf.  ^  4./f.  i  ».40.  4.i*  41. 
ztcl.l.  ContrartHmtamcn  verius  el^,quod  fcil.  hoc 
Don  rcquirarur ,  lediuHiciacfl  cic  orcrctUcoris  co- 
lUmcmupctNotnrium  coocipiatur,  vclfi  tcftacor 
aocea ccfiainencu  fccic,  &  illud  Scabiois  cxhibcaci 
Scabini  tcdamencu  ad  fc  recipianc  &  ada^a  publi- 
ca  deponanc.rum  quod  hoc  rcquiiicum,neqi  in  i.o- 
WHium,  1 9. C.dt t$Jtam  ium  (^uod^iczbi ai  noncaa* 
<}uate[tesptivatiadhibeantur ,  fedipfum  iudicem  { 
&a<flajudicialia,apud  quaraliascciiamcntu  dcbe- 
rcciDfinuari  rcprzrcDcenc,nulhbia.lcg:cur>  quod 
judcz  vel  Senacus ,  fi  coram  co  ccltanicntum  con< 
datur.fubfcnbcrc  &  fuu  figillu  apponcre  dcbcanCf 
Bcrlich.j/./  ubi dictt  Saao  16  i  ^  inillis  ccrrisin  ju- 
Hicio  concradidorio  iti  pronunciacu  foiilc.  Tertth, 
bicqu^ricurjhquisanrcaprivacimfuum  tcfbamen^ 
(u;n  fccic^io  quadam  fchcduUicLipfic  &  conhgna-  I 
•   \  ■  i  .     vit.  j 
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Tit.&poftcaperroQasquofdapublicas  nomine  jii^ 
diciiadrcrogavicanacccnc  lit,  uc  ccftacor  ccfta- 
mcDCU  fuam  rcfigocc  >  Scabiois  oikendac  &  rclcgi 
curcc.an  Tcr6  fufticianc ,  {\  iolummodo  rciiciiulam 
ilUm  claafam  &  conligoata  lilis  ortcadacdiccDdo, 
io  ca  conciacri  Tuam  iiicimam  voIuncaccm.&  pccac 
aciDCon£cmacionemilIiusrci{iactcilcs,icauchoc 
modo  cciUmentam  iic;  validum  t  £c  quod  nou  iuf- 
ficiacii  tciLamcncum  cUufum  &;  iignatu  Scabinis 
oifcratuc.rcd  '.nfuper  rcqmratur  >  uc  teciudacur  cu- 
£\x\viiiVM\i.intir conf.Marp.conf.i^.q  i.n.  i. 
qHodmiomnm.  15  ^inifnncimHs,  xy.rcquiritat 
pubiicatio&manifciUcio  voluotatisfua:,  &  <]Uod 
Auila  aliaformaapudacflatcibndi  uilploco  in ja- 
ictradicafic.quamca  qua:  i&c  pcr  .luncupacionem. 
Stdcontratiumc^kyctiyi^&i  quod  hoc  teAamcntum 
oiliilomious  valcat.quamvis  non  (itrefi^natu>  t^c^  / 
teoor  Scabinis  oitenlus  &  pracledus  iit.  /  tejlamcn" 
M>  I  i  l.confultMtX^.C.dt/eJiam  Matcii.Bcrlicb./>«rt. 
.}.fracl.concL4..n.ii.  Ubi  oiteodirmcofc  April.  Acv 
1610.  Vrittenbergenfes  prouuncialVc ,  fiquidc  qois 
foam  voluota;cpubricarc,raaaifcilaicpotciit>  q5 
lolumiicjcphcicc  h«credcm  nuncupat  nominatim 
&inrpccic  omoia  punc^ia  &capita  fui  ceilamcoci  , 
czprimit,fcd  ecia  impUcicc.it  folum  modo  tcitam^» 
rumclaafum  prodacit. iilud  fuum  ceftameotii oii- 
.cupac,ha:rcdcioco  coprehcnfumfuum  fucccHorc 
delignat,dcciarat,&  dici  &  Scabioi audiunt,  quod  ' 
il^udlitcjus  tciiaraeotu-  ^lujtrtQhu:  notandum  clij 
quod  teitamcotu  apud  a4la  fadumdicatur  &  abi<|i 
icitibus  valcac.  non  iulum  (i  ceilacot  ipfcia  judicio 
.compareac,& ibidcfuumcciUmcctum  faciact  vel 
.pcrfooasquotdamnominc  Scnacu&  vcl  judicii  ad 
4fcrogec>&  pracfcacibus  illisulcimamfuam  voiui|- 
#taccm  componac    Scdctiam  &  quis  aotca  domi 
(uum  ccitamcoiuxn coni^ccit>obiigaavic ,  &  poilca 

...     .'  ... 


7  6  lib.  r.  de ultim,  Volmut. 

illud  obfig  V^rum  coram  jadiceinnauer,  &  in  loco 
judtcii  confcrvaadura  deponac,  l.omniumt  i^.in 
'Vftb  cumhocipftim,  quDci per  fMpplicationem  tiHrihm 
noflrit, Cod.de tejlnm.  Confult  coQflicSaxon 
fnrt  X  eonflit.  xo.nHm.nh  fubjin.  Berlich./iir/.  j. 
prnSlxoncluf^  num.iyBzii^.inl admonendi,  j  i.jf. 
dejurejur.nM^9p.  Et  rcnccnriam  hancreccpic  Au- 
guflus  file^or  >azooijeiDruisNovclI/«f/.  j.  e»n- 
(tie  j    uU.  ubi  in  comm.  Daaicl.  MoUcr.  num.  x. 
DillcntiuntSalicct.  add.l.omnium.  t$.  num.  7,  C.de 
tejlAm.\\x\x..intirconfMiirpHrg.cenf^\nMm.i4.  ^6. 
3 7.3 8.  (^««w  5  yvolum  i.  Etin  hoccafu,  ubitc- 
flamcncamjamanteadomi  fa^f^um,  poflea  in  ja- 
dicioapud  a<^a  producic(ir>nonrcquiritur>  uc  ja- 
dcx  pronuncict  &  alicjuid  dicat,  Icd  fafficit  fola 
produ(^io6art.BaIdJaf.Ca(lrenf  m/.om/^iM;»»  19. 
C.deteflnm. 

IJwwro  hjcnotandum  cft  :  quis  domi  tefta- 
mcnturafaumconfcripfic&  coafif»navit  illud  pcr 
Ittcras.nuncium,  vcl  Procuratorcm  aclis  publicis 
infmuare  &  prarfcntarc  non  poffc  fcd  praecisc  rc- 
quiriuttcftatoripfcinjDdicio&  coram  judicc  c6- 
parcat.&tclUmcntum  fuum  apud  ada  dcponi  & 
ibidcm  cnnfcrvari  pcrat,  Modcftin.  Piltor.  »d  1. 9- 
rnnium,i9.  Ubiitaa  Scabinis  Lipfcnfibu<  rcipon- 
fum  tcliitUT.C.de teflam  Harc.Piltor^//,e/?.  iS.  ubi 
itaciiam  Scabinos  Lipfcnfes  pronuncialfc  rcfcrti 
ffum.  1  .(i*n.p.n.  i  o.hb.  j .  Danici.Moll.m comment. 
Mdconftit.Saxon  pxrt.yconftit.ynum.j.  ^.ffnffequent. 
^  lib.i.jemeftr  e.  5.»  i  Hicronym  PaDf.h.  ^«^y?. 
xynMm.1%  pnrt.z.  Coafulr.confHc.Saxon./^m,). 
p»rt.  x.quAfi.  16  nnm.  i  .Fcrdin.  Vafq.  de juccejfcreat, 
lib.i§.  ij.requif  i-y.num.S  BerlichLi^. /^c. 

quia  adla  in  cjufmodt  tcltamcnto  vicem  tefliuni  " 
obcincnc,  tcftcs  autcm  tcftatorem  coram  yidere 
dfbeoc^uccamxA  CQ&fjpcdu  habeaoc  1  alias  ceftt-  ' 
* •  mcatum 


^  *•         ^it.UtdeUjlandimodi.  TT^. 

ineatumDon  yaler.  DinenticAndr.  Gerar<i.4/(rrtf«  . 
flMm.  diJput.tJhtfi^.fMb  fin.  Virf.cAttrum  fentertttA 
h4U.t\i\^oCa4l.emnium,  i  $ .  C.de  teflam.num.  x  .verfl 
nttaprimot  Alcx  eod.colum.x  verf.in  gloff.verb.pre' 
cibm.  Quodiocantum  proccdic,  ut  ctiam  telU-\ 
mentum>quod  quis  domi  (inc  ceiHbus  confcripfir^ 
Boo  valcat,  ctiam  (i  is  poftca  illud  per  Notariuni 
TelProcaracorem  una  cum  fcpcem  ccUibusjudic^ 
offcni&adis  infinuari  curcc,  Hieron*  Panfch.^. 
xi.num.^.  ubi  dicic,ica  a  Lipfeodbus  pronancia* 
cum  efle, Bcrlich. SextohXc  notaDdumed^ad 
hocutinfiDuacioceflameoti  valcacrcquiri.  nt  ce* 
/latoxte(tamcDtumruum,quod  domi  coofcripnri 
&  poAeaadisiD/inuarc  vchc}  ad  ipfum  judicii  lo- 
cum  judicemqi  pro  tribunah  rcdcocem  adeat,  8c 
pctir,uc  cciUmeocum  adada  pubhca  rcfcrac ,  ahas 
ceilacor  ccilamcncum  j  udici  excra  j  udicium  domi 
Telahbi  veriaDcipcafrencec,  ceflamcDComnon  vS'  ' 
(  Icc,ucexprcrs^cradicDaDieI.Moller.iof0;7ii77«ff/.«i^ 
t      confiit.  Saxon.part  ;  .conjiit.j.  num  40.  Dauth.  add»- 
f      lomniumti'^.  C.  ds  tefimm.num  40.  quiaccitamcn- 
^      cwmada^adcpoficum&;  iniinuacum  ,idco  valcc^ 
^      quia  ceilet  habec  pcrfooas  publicas,</  /.0mn/Mm,i9, 
t      C.detefUm.  Judczaucemcxcra  judicium  habecur 
^      pro  pcrfona  privata.  fierlich.  «//^.  ccncluf.  num. )  o. 
^      fr//w»^,hicootandumc{>,  cjurmodi  ccftamcncum 
i      coramquocuDqucjudice,noo  lolumcompccencc. 
l      rcdcciamiucompctenceadlis  publicis  iniiouari  & 
I      depooi  poccih  quemadmodum  icacradic/ir/^x/.ia 
»       d.l omnium,i9  poflprinc.virf.cujufcunt^judicuti^.'. 
I       deteflam.  Aodf .  Gcmd.difput.de  tejlam.dsjp.  i.  thej* 
f      IX.  VirgiL  Piogiz.^tf^y?.  io.4M;!0.7x.Bcriich.^«#)i^ 

I  Ia.  O^^^v^^Iii^^Bocaadumcil^oihiliocercircaocer 

I  namcotum  hocapud ada  illius  judicis , qui  infc' 

I  Jtioicm  ao  tcrd  qui  fupccio.rc.m  jutifditlioocm 

t  .  lu- 


'^Z         tft.  T.  i  iihtm.  VoluttUtl 

babeti  Jeponatur :  Bcrlich.  did.concluf.  4.  ntrth.  ^  il 
Nono,  hic criam  quxri  folct  de  Nobilibus,  Baro- 
nibus ,  &  aliis  DomiDis,qut  mcrum  3c  mixtum  im- 
J>crium,  velomnimodam  jurifdiilioncm  hibcot, 
<^uomo(lo  illi  tcflamentum  apud  i6tz  (^ccrc  pof- 
Imr.aa  ncccflc  habcinc,  ut  flipcriorcmadcant  & 
coram  cis  rcf^amentum  condant,  vcl  tdlamcotum 
i^orca  domi  FaAum  coram  ro  aftis  publicis  lad- 
nucnt, aavcr^fufficinrifi pcncs  fc  ipfos  rta  tcftati 
fuciint  ?  Communitcrquidcm  Do<5torcs  tradunt» 
quodnonrcquiratur,utifIi  fapcncrcmadcanc.  fcd 
lufhciacfi  fimplicitcr  in  cartro  j  in  quo  omnimo. 
dam  jurifd-.cflionem  habcnr,tcftamcntum  faciant, 
<^uod  tcltamcntumperinde  valcat,  ac  fi  cflet  apuJ 
(uperiorcm  iDfiauatum,  vcl  apud  adla  dcpofitum  ^ 
ut  cxprcfsc  tradit  Bald  in  I  GiucimM,  7  4.  C.  dedmMt. 
in  ^incip.colum.x.nitm.  5  .'vtrfricordor,qMod  BMrt.fff^ 
TrMn.ds  Pifis  in  teJlMmento  >  Jafon.  in  l.  omniums  19. 
C  dcteftMm  nMm^i^.inmed.^verf.Mdidem  faeit  iUudi 
zjKodperiflumtextMm'vutt.\\cx  eod.num.  8.  Dauth. 
traci.de  teftam.  num.  455.  ibi,  decimo  qMMrtolirrntMt^ 
Nicol.  Bocr.  (ubi  rationcsafFcrt)  decif  tr% .  irtcipi. 
prtfuppono  illudqMod  dicit  ,num.  •? .'verf  ijf^  ulttM  Md- 
ducOi<juod  dicit  jCt*  "^^^f  /^f  Guil.  dc  Bcncdi<ft.  in 
cxp.  KMynutim,  i  i..v.  de  tejiMment.  verb.  teftMrrten- 
tum.num.xo.verfoif^vofMllit.  Ferdin.  Vifq.  traB. 
de fucceff.  treat.lih.  j  $.  1  i.ltmit.  1 1.  nu.  18-  'verf  pr^' 
tereafolennii  tsfian.^iiohfervafiofMUit.  movcntur  pcr 
tcxt.  in  l fi Conful.  j  .ff.deadoption.jund.text.  in  di£i.  l. 
omnium.  1 9.Cod.  deteftam  Dcindc.quia  cam  adtns 
reftandi  fit  voIunrati£  jurifdidlionis,  Sc  apud  i- 
pfum  tc(tantcmntpote(tasanthoricatis>  &  tcfbator 
habec  mcrum  &  mixcum  impcrium>  Ideocjj  mcritd 
ejufmodi  tcftamcntum  vaIcbic,BaId.</.  l.fancimm> 
5  4»  ^.fubfin. 
Tucius  tutcm  facicntcjufinodi  Domini  il  act «- 

ctum 


h^ttAlJ.deteflandimdo. 

Anmtcdandiadhibcabr  Scbuirecum  &  Scabinos 

{>agaDOS,mnc  cmm  ccfUnicrutn  illorum  beoc  va^ 
ct,3c  fL-ftinctur.qucmadmodnra  farpius  ita  io  fa-/ 
Socootigillc  ,  &  cjurmodiccftamcnta  pro  firmis 
proBUDciatafuiirc,  ceflaturBcilichius/Ar/.  j  .prx- 
Jhcarnm  concluf.^  n.  %  4. 

Dcctmo  notandumcfi)  quodcjufmodi  tcflamc- 
tnm.  quodcoram  judtcc  coodicum,  &  apud  acla 
^obiicadcpoficum cU,ooB  perpcruo  ufq;  ad  mor- 
tcm  ccitacons  ibidem  cu/lodtri  &  remancre  dc- 
bcacfcd  tedator  illud  impuoc,  quandocunquc  illi 
pIacacric,cxiudicioaufcrre,  &  ad  fe  rccipere  po< 
tcii,Dccpcrejurmcdi  rcmotioDcm  &  ahlatioDcni 
txjadicio  teftamcntum  revocacum  cenretur,  fed 
fempcrfirma  vahdumq;  maQcbic,  modo  rcftator 
cxprcrscnoBditcric,  quod  per  hoc  cefbimeDCUin 
rcvocarc  vchc,Tum  (|uod  hoc  ccnamcntum  apud 
adaidco  Talcc,quiacc{}cs  habccpcrfonas  nobilcsi 
publicas&  fcnatorcs,«^./  0m»/Mm,  i  ^.C.deteJi.Hxc 
•uccm  racio  non mious iocum habet ,  &  fcoacores 
teflamcocu  rcrc  coram  adlis  fuiilc  fadum  ccftari 
poOuBC,  ubi  ccflamcotucef^acorad  fc  leccpicqui 
nbi  pofl  morccm  ccftacoris  apcd  adlainvcniacar» 
Tarilqaodoullibi  iaveaiacur,quod  cjufmodi  ab- 
Ucio/ir  modus  iofirmandi,  &rcvocaBdi  ccftam5- 
tuffi,  Tam  quodadrcvocacioDcm  ccrtamcnci  cx- 
prcfla  deciaracio  ccAacoris  rcquitatur,  nec  cacira 
faSic\2t,§. exeoautem jplo^ 3  .infiit.ijuih. mod.  te/iam. 
infirm  I  fancimmt  t-j.tn med.C  dt tefiam.  Ec ita  ccia 
Scabioi  Jencorcsgcgrit^cit  Mcnfc  Augulto  Addo 
1 6 1 4.profianciarunt.  f>af»Cil »?cfciif ibcr  tMI 
fetne>panf.Fran>tnitcinaii^crjbrcnlr>.:rcn^^il(ca 
aH|fgeriff)t/tMi^  ^cn  ^cric()ti*  oa|V{b|r  t»crfcMc)Vcu 
t>!it»cr|icaclti?f>crant>cr(ct  Daraiiff^acobvS^cl^nci 
tcrI>crnafh}olchcii|f!ncnt»u^|cincr  )pau)f:fiatt^cii 
Utix'<TJli\i\cnQ\)nt  »cnvmVu  fcmcr  >;aufjfra>pcit 


So         Ith.  I.  de  tdttm»  Votuntat  ' 

i>tt^  berfff^fn  QOcrmunbftt  auf;   n  (Scricfifm  tt)l^ 
ter  liifichgrnomnicn/onnbtrf  nac^fcmcmiCoDt 
t>nDerfcI»rctt>nD<rDffnctm«&er  ©cric^ten  A£>cr* 
][  fcf)rifftg€funDcn»i»or&cn. 

06nnn9lcic()fekf)cr  Ic(;tcr  'XBill  nidit  in  bctt 
^  (5encf)tcn  t>f rbfiebcn  /  &abero  t>crmutb<t  tvcrbcn 

tt>0(tc/al&  ob  \o{d)€tt  ^ci)nci&cr  burcf)  wi^cr 
forDcrnnctauf;Dcn  ©ericfttcn  iviOcnuycn/  dcm*» 
ttcc^  abcr/njcii  6cr  A^r  tcr  (e^rcr  ^iUc/  fo  &af)ctme 
crrtacfcl)ricb»:nt©cr&en/bariiufft>cn  <ocf)nei^crii 
fclbfrcnhtnDcrDa»  (5ericf)tc  gdcqct/  cr  aucf)  f>ct> 
HMDcr  *246forbcrungDc|fc(f»cnficf)  njcf)t  auf;tnuf* 
Iicf)cn  t?orDcn  (©cnc^tctt  crflarct/ Daf;  cr  fo(ct)Cii 
tiurcf)Dicfc*2(f>forDcru»^ca(rircc  i>uD  iHmicfttigct 
'  l)a^cnn:>o((<  /  fottDcrnt>tc(mc()r  Dcufclbcn/ iDiccc 
l^tnDcr  Das  ®  cncbt  btuDerfc^ct/  mtt  Dcr  0crtcf)t# 
licf^cnicgifktiicurtyoHfrdnDiglmDDntJerfei^rttiac^ 
feincm(IoDt9cfuuDenmorDeu/^iciu6cr  aucf)  Dcc 
tcfUcorfeincuauDcrn^u  rcct)t  (>c|U'uDigcn  (eiitcn 
CCOiUen/ DarDurc(>  Dcr  t»ongc  t>ffgcl)obcn tt^orDcii 
<  *  tDcrc/auffgcricfctct/afsiftDa^cro^acob^c^nci» 
I  fccr8(cctcr2BilIc/t>n^cacftt/Djicrauf;Dcn@cricfj^ 
tcnn>iDcrgcnomcn/^tirccf)t6c(fcnDig.CD.0rt.Qaj» 
lilcm  in  eadcm  caula  Mcnfc  ScptembnS)  Anno 
1^14.  Facultas  Jundica  Wittcnberg.  rcfpondicj 
J?at3^afob^c^MCiDcrt)nDfcmcy?auf;fran?  cincn 
lcistcu  ^iUcn  mir  etiiauDcr  auffgenc^tct  /  i>nuD 
DeufclfteubcpDenCSeri^tcu^iuDerlegct.  Cbnmt 
it>o(3acob  &c^nciDcrfo(cf)cn  (cGtcnl^iUcn  aug 
tcn  0cnc^tcn  ()inti>iDcrumb  ^u  |ic^  ({cnommcn/ 
'  ^ennocb  abcr  t>nDDictt>ct(f>ct7  Dicfcr  VibforDcrung  ^ 

tcr  tcltator  ntc^tauf;trt\cf(icf)cn  Dal>i»  evHdret/ 
^a^crfo(ct)cncaiIirctt>«Dt>cruicf)ti3Cthabcn  tt)o(^ 
tc/  bcfouDcvu  Dcnfc(bcn  t>ncrottnet  /  fampt  Dcr  i&e^ 
.  ific()tUcf)curcgilttaturinfcmc'X)crti>at)rui»gbtj;ati 
f  nn^tnD  bc()a((tii/ auc^  Uui  OJiOcr  ^tt  rc(j^(  f)c|renif 
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I  bi^f 6  ZTcfTament  /  barDurd^  ta^  t^ort^r  f>|fgeF>o^ 
I  t>cn  / f)inC)er  jf)mc  t)cr faffen  /  fo tt)f rD  ermefter  ^a^* 
I  f D^^cfciieiDers  auffgeridiferfefjter  QQ3iW/  tonan^ 
gefef^en  terfefbetviber  atij^  fcen  ^ericftten  genom^ 
I  men/t)prtrdfftig»nnb  MtcnDi^  noc^ma^le  nidjt 
I  tnbilficf)  gcMtcn/  a>.'J?.'Z». 

Gimtmmo  Donnulli  funt  qui  putant ,  quod  fuffi-* 
I    ciat,(iquis  tefUmeotum  jam  aotca  domi  fadum 
I    ad  judicem  pro  tnbuoalifedeatcmafrerac,  illudqj 
I    jadici  ofleodat,  &  ab  codcm  TclNotariojudicii 
I    fubfchbi  &  fubfignari  pctat,  ita  ut  illud  flatim  fe- 
I    cumauferre  &  domum  deportarc  ponit,  nec  ne^ 
I    ce(rehabeat,util|udpenesa(flapublica  dcponat^c 
I    ibidem  relinquat,  fcd  hoc  ccfifamcatam  perinde 
I    firmumvalidumc|}  fit,  ac  fi  adlis  publicis  innnuatu 
I    &  ibidem  depoficum  fuifTet,  modo  poft  mortem 
I    teffacoris  fubfcriptio  &  fubfignatio  a  judice  vei 
I    Seoatu  fa^a  rccogoofcatur,  &  vcra  illarfaq;  repe* 
I    riatur  i  quod  ne  uoico  quidem  vetbo,  in  l  omnihm^ 
I    19^17  C.</f fiatmcotio,  quod  teftameocu 
t    apadadia  dcpooi  debcat  fcd  foiu  i  bi  dicitur ,  quod 
I    debeatacflisiDcimaritiofiaiiari :  voiuocas  teitato- 
rtsjudicidcclarari,  publicari,  maoifeflari.  Hze 
autemomoiapoflunt  ficri  abfque  rcali  dcpoficio* 
ne.  Ecica  in  civitatc  Lipfica  a  quodam  Dodlore 
cflcfeiftum  tradit  Bcilich./>4rr  5  .fr»ilit.  concluf.  4» 

Vittmo  Dotaodum  efV,  ceftamcntum  apiid  acri 
fadam  nuda &  fimplici  voluotacc ccftatoris  tevo- 
cari  abfquc  eo ,  quod  aliud  tcfiamcotum  fulcooe 
fioo  coofcripfcncmodocefHtoc  hoc  tcitamccum 
aba^ispublicfsrcmovic  &  ad  fc  cccepic,  &  fimui 
etprcfs^io  judiciofedecIaraTit,feaoiletcflamen4 
CUmiliudapud  a<5ta  depofitum  vaiere,  l.omnium% 
\$  inmei.virfntc  eontr»  jitdtcium  fuum  defunfftts 
^fitav4ntfidH4iatur,C.dsti/lam.  Idq;  ratioocnl 
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haber>qoia eadem  folco Dicas ad  rcYocarionem  te- 
ilamcDcircquiricur  «  quz  in  e;uscoDtc(fVioDci'n- 
tcrvcDitj  Ad  confccliohcm  aucem  ejufmodi  tc- 
ftamcDti  nuda  voluDcas  &  dcpofitio  ccftacoris  a- 
pudadafaff^afufiicic, DaDicl.Mollcr./^^.  \.jemefir. 
caf>,r  x  tium.  5 .  quod  vcrum  clt,  Primo,  fi  tcftacor 
coram j udicc fc czprefsc  dcctara vic ,  fc aolle  iciiz- 
mcocum  valcrc.  aiias  pcr  audam  remodoocma- 
^is  ceftamcncum  rcvocatum  noo  ccofccur,  Bec- 
lich.  part.  i.prmB.fonclMf.  ^.num.  39.  Dcindcvc- 
Tume{t,ficeiiameocumideo  apud  a<^a  dcpoficum 
fuic  uc  czindc  fuam  validicaccm  accipiac:  alias  fl 
ceUacor  ccftamentum  fuum  coram  fepccm  cciii< 
bus  condidicivclaliasccfismcncumablquc  dcpo- 
ficioDcapudadafirmum  &  validumeire  pocuic.il- 
lad  vcr6caocumcuiiodia:  cauia  apud  adla  judicii 
depoiuic  cuncpcrremoiioncmenamiiezprefsccc- 
iiacoradjcceric.fcoollc  cciianientumiilud  vaicre> 
revocacum  noncenfccur,  niii  tciiacor  ahud  cciia- 
J)icncuma;que  pcrfcdtum  faciacvvclfe  inceitacum 
dcccderc  vcllc  dicac>  Danicl.  MoUcr.ubi  allcgac 
Bar.Bald. Anclior  Innoccnc Alcz.  Joan.  Dilci^.  £c 
a  Scabinis  Lipfeniibus  ica  pronuociacum  tcitacur 
lib.  3 .  Semejl  c.xx.  Maccii.Bcrlich./Arr  z./r^^.  concl» 


TlTULUS  IV. 

'     DE  TESTAnENTlS  FKIVATA  \ 
*  *.       i  fideordittandts. 

j  fPriTacafideceiiarticncumficcumfic  adhibicis 
|>rivatisceitibus,fcu  ucloquicur,/.0i7>xMMmji9.C.  di 
ufi»m.  cumqui&meocis  fuar  poitremum  judicium 
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Licct enimceilaii iioc modo  &  fcnipco  &  iioe  fcri- 
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fto  per  Biiii€ttpaciOQcm>  j,ir//.  lafi.  d$  tejl.  ord.  l  h0C ,  .  * 
aniultiffimh  mfrim.  ^f^firmmeiiipmibmm.  CZ*  A '  < 

tScripti  te(lfliiiniQOi4tia[tio  conftatdoabatf 
his  rcbus :  Scriptnci  icftimeatt  &  ejo^  icttpaine 
jConHrm&cionc. 

t  Dc  fcnpiura  tcftamenti  harc  notanda  funt :  4 
frima  aihd  icfcrrc  lo  qua  mareria  teltameQCum 
loibflMU .  <km  Tf df^BA legi  poflir,  |.  mihHMmt$m  * 
MfittJttt^kmotidmlidmfrtnc.fdtkfimr^tf^^ 
mmd,ttM»l.qmmim>hC.dti$fimm,  SmmmSktmSul 
xeferre  >  qaaodo  fcriptiitt  >  «trQm  tQBc >  cumxidt  - 
tcf^atur  coram  tcftibu$>an  mult^  2ntc  d.i.confuuif- 
fif7M,§  in  omnibui.  TertiO)  nihilrcferrc , a  quo  fcri* 
ptura  (ic.ucrumaiefiaiorc*  AQ  abalip  quovis  dicSa- 
<etcfUcore,^/;«M^/r{^ipii.f»^ri»f.  ofquc  adeo*  « 
Htfltceit  tdimlcwp  WBilicccBkeBrai  iii«Bautft»i 
totis  tcfttmenfum  fcnbcre  fion  ptdhiberi./.y^rvMf^ 
fquittfi.fdctr.poff'.  MiitaTcrat  hoGi«s  JaftiBiiBii% 
mlftthttmm,C.Uete/iMm«ntis,8c  excgcrac  at  nomea 
harrcHis  «aiicrcribcrec  ccfUtor  manu  fua,  auc  pa- 
UraQuncuparcc  coram ccftibus,  qui  dcindc  6c  hoc 
exprimcrcQciafQisrabfcriptiooibus ,  ^uodiutre^ 
timniJnf.j€dkmmmkm,ltifiiitft.»Qdmt.  fedJclid» 
iKbfaft&lic  poftet  BOTellt  coofticiiifcoMi  ctreM 
•dtrim  c^^mcQti  nihiliaieitflc,  atmm  cefttftot 
|ietre>toperaliumfcribac  aomcaharrcdit)^i»/ii    <  ^ 
t^m» ob/ervato, Cod.iit tefiMtntnt ,  Mcnoch.  /j^.  4« 
prMfumft.  8-  num.  1.  Dont\\,comm.jiir.  civii.  iilnt.  6*. 
mf.'}.  poQanc  &  duo  plurefvc  ia  aaa,  ctdemque 
eiLucaceftameBtiiiBBicefe)  &  tanc  enuiC4Qoce»> 
|ltiMmiyCltt.|i^|l«ilkfM)l.tfo.  BoifarmjBO^r: 
imBA  ceftamenniaipofieit  £ctibi  iaphiiibas  codi-- 
I^U$t§.fid  ^fmmmJn/Htut  dtt*fiMmtnt.ordinMmd*k 

x^.ffqMitofiMm.l.  iQ^fid^fimdmkmfidMbtmmm 
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t4  tAb,ldeidtm.V9knut, 

*}* Scripcurx  hajus  confirmacio  coafiftit  m  tsih. 
I .in  ccflibus.  i .  in  ccfUcione  voluocacis coram ce- 
ftibuscdcoda.  3.1  fadioccflium. 

4  "IPfim^  cura  ccflacoris  in  hac  re  efle  debec  uc  te- 
Acs  nccciiariirc^eadhibcaDCur. 

7  t^^c^^hi^itiojurecriadefiderar.  i.rogacioni 
cenium.  1.  )u(lum  numenim.  3.  ringQlorum  ido- 
neam  condicioncm. 

%  tTcftcsigicurin  ceftameacorogacoseffc  opor-  ^ 
tttyl.hAredes palam,§.in  t*Jlamtnt$i,  ff.  quitefiam.fti' 
ctr,LhM  conjMltiJftma.C.eodem ,  Surd.  conf.  4  1 4.  Fa- 
chitx.iih.i.confS.hocT.decif  ^4..num.  i.  Vivius/n 
com.opin.inverb.teflestam  intejlamtnto i  Clar.  in  $. 
teft»mentum,qui.fi.  5  %.inprinc  Gtiffin^.tefiamentS, ' 
^udfi.  5  S.nwm.  I.  Farinac  detiftib.tit.s.  quaft.  ^x.U^ 
mit.y ■  fubhmit.j .num.  134  Arnold.dcRcygcr./» 
thefaur.jur.verb.teftamentum. ntem.z6i.  Eciam ia 
celtamenconuncupacivo  Boer.  decifi^.nu  S.  Clar. 
in  $  teftamentum,nu.  j  S.^verf  fic  hxc,quidem  con- 
ciufio.  Viy. incomm.opin.verb  teftestam  inteftamen- 
to.  Farinac.  deteftib.tit.6.  qugft.  6i.  limitat.  j.fubli- 
mitat.y.n.i^j.  Ecinceflamenro  ceftes  dcbcnt  cflc 
rogaci  non  rolumdejurccivili .  fed  cciam  dejure 
CanonicoGraflf. teftament. quaft. ^'^.num.t.Y^' 
iiQ3.c. d.loc.num.  14^.  Ncc  fufiicic  in  ccflamcBCo 
teiies  AmpliciccrciTe  vocacos,  nifi  cciam  cxprefsd 
fiacrogaciad  incerenTendum  uci  ccftcs  Grall.  i.te» 
ftam.«iHi,ft.  5  8  .Barc.&  Dd.  in  l.hdredespalamy§jnti' 
ftam.jf  detefiam.  Vafq.//^.  num.7^,  Mancic.  dLj 
conje^.ltb.x.tit.  1 1  num.  1 1.  i  3,  ubi  dicic  fccun- 
dum  Salicctum  in  l.  hac confultijfima ,  inprinc.  num. 
j.C.dete/iameKt.  dcconfuecudinefcrvari,  ucceftcs 
rogencur ,  quamvis  fuerinc  vx)caci)fedfacis  dicun- 
turrogaci.ficeilacor  cis  dixeric,  vos  ficis  ccftes  ad 
hocmeumceilamencum,  &quodica  eciam  fc  ha- 
bccgcAcraliscoafuecudo^  fecuodiun  quam  com- 
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Tit,  1  V.deteftam.  pnvata fide  or£nandif. 

maniccr  tcfles  noo  roganrur.fcd  dici  rolet ,  vos  fi- 
tis tedcs.  Eccx hocfok) cenfcQCur rogaci>utceUa« 
mcntum  valeac.  Yzriazc.di  teftib.  lib.  i.  tit.  6- qiuft, 
6x.limitat  y./MblimitMt.y  num.i^i.  Non  camcii 
rcquiricurad ccfiamenci  validicacem, uc cefies  (inc 
rogaciabipfo  ccdacorcfcdrufiicicquodriocroga' 
ci  aNocario  velcciamalio  czcraDco.  Prxfcatc  u- 
men  &  pacicQcc  vcl  coiircacience  ccfiacorc,  &  ita 
cficommunisopiaioClar.f /<r/?4;».^f<«//.  ^  g  num, 

5 .  Eminucl.ioiTCZ.  inthifMur.ricfpt.fent.  lit.  T.  nu. 
141.  GrtfC.tie  teftam.qutft.  fS.num  5.  Gribald.m 
wrb.  teftes  reg.  x  5  .Farinac.  deteftib.lib.i.ti^  6  qu»ft, 
ji.itmttMt.  y.fHblimit.j.num.  5^.  ubicxMaocica 
Je  conjeSi.  lib.  1.  tit.  1 1.  num.  x.  Bx  Riminaldo  fco. 
(vnf.x^^  num.  ip.  dicit  ctiam  fuAiccre  ccfics  etTe 
rogacosabhzrcde>dummodopra:fcace&  coaren- 
ucQtc  tciiacore.  Rogacos  auccm  accipimus  noa 
cancum  fi  abinicio  rogati  (iac  ad  teftamcncum  >  fcd 
eciara  H  ad  aliam  rcm  ab  inicio  vocaci  &  coUe^fiit 
ancfortuitdiiitcrvcnientes,  priusadmonitifint)  fe 
adte(ian>cocumadhibcri)/.Wf<^;,|  inteftamentie, 
ff.quiteftamfacer.  DoncW.incomment jur  civil.lib, 

6.  cap  7.  Imooeccfrcnon  c(i,  ur  rogcntur  in  prin. 
cipio  >  fed  fufficit  quod  rogentur  cciam  abfolnco 
tcfiamcncoin  concinenci  Bild.  i»/./»  num.  9.  CoJ.^ 
dtftdeicomm.JzC.  inl.  in  principalibue ,  num.  4.  'verf. 
inter catera.ft.fi cert.petat.  Corn.  conf.  7.  num.  }.vol. 
4.Aodr.Ticaq  de  retraB  convent.^.i gloff.^  num.9, 
Moaticell  in juo  repert.teftium,rubr.teftium  rogitw, 
Jofcplius  Ludo v.i» fuucom  opin.concluf.6 tn6.lt- 
rmt.  £c  ab  hac  opioionc  canquam  magis  commu- 
ai  ccfiamcncisfavorabiliorcacarquiorc  ooncfTe 
reccdcndam, ait Farinac.^e teftib.lib.  i.  tit.  i.quaft. 
6t..limit.y.fublimitat.f.num.\^%.  Difrencirc  vidc- 
mSocia.icn.  eonf.xv$.n.c).verf.quinetiamadver» 
iendutni{i,libj..di$ocia.}Kin.canf.ii}.».  37. Ub:u 

F    5  Vcrttm 


> 


8»         tA.ldeukim.Vclmat.  -  - 

Veram  in  dubio  zcdcs  logati  non  przfutnuntar, 
cum(iicxcrihU:caqu^htas,undequi  dicic  cc*rcs  in 
reftamcQto  cflc  roqatos  dcbct  hoc  probare,  Vi  vius 
in  cotnmMn.ofinion.titrh  trftestam  inttjtmmeto,  'verf. 
indubioenim.  Villalob.i» juaco/leS  comm.opin.iit.T. 
num.  I  o  I .  }A\chzc\.Giii\  %  tej}eimentum ,  qtujl.  5  8, 
n.  6.fzxinzc  lili.i.detejtth  tit  6  qutft  6  t.  UmitMt.  7, 
fubltmtt.j.n.i^i.  MartiQ  Bzi^ckcndotff.intrM^at. 
Seraph.de Seraph.inaddit privrl.  78.  Flancilc.  Zanc. 
confpro  uxore,  »«w.64.674.686.Arnold.dc  Rcy  gcr, 
inthefaur.jMr.^veTh.tejiamfntMmfnum.  17 1.  in  tan> 
cuin  uc  ncc  ro^aci  przfamancur  ctiamfi  Notarius 
inteftamcntoiciiplcrit  pra^rencibus  N.  &  N.  non 
cninn  rcquicuifueru.-^cprzlcotcSi  ergn  fucruoc  ro- 
gati)  Bccr.  deeif.  ^  ^.nuw.  1.(^4..  Vivjus  1»  ccmmun. 
opin  verh.  tejtes  tam  in  tejiamento.  Michacl.  Grafl', 

5.  tejiam.  quift.%^.  mtm.x.  h2nnzc.detejith.lth. 2.. tit. 
4.quAft.6x.ltmttMt.j  lubltmttat.  7 .num.  144.  Nifi 
ultrapta:dtda  vcrba  furrinc  adiccla  daufula.  Ec 
cactera.taii^  cnim  ciaufulacxtcDditur  etiamad  ro- 
gatum,  Baid.  &  Salicet.  in  l.hac  confultiJftma.*n  prin, 
num.i. Cod.de  teftam.klcx.  eonf  x^.num.  i6.ltbr.  6. 
Jaf.  tn  l.fciendum,nttm.  3  ^  ff-dc  T.O.  Bcro.  conf  1 .  n. 
48.//^.2j.  Maniica.  deconjedur.Uh.i.ttt.n.n.  ij.  Fa- 
iinac.^19.164. 

Probancuraurcmccftcsrogati  Primo^t  duot 
Ce(lcs,Gran  §.tejiam  q.^i.num.6-  fznmc.deteftth, 
lih.i.tit.6  qtuji.6i.n.\^9.  Secundo,  Tptobintm  lo- 
gati>  iiNotarius  in  ceftamento  fcripfic  hzc  vcrba 
Kcftibus  ad  praemilfa rog.tti.s,  Qoxn.tenj.ij6. num. 

6.  lih.  j.  Socin.  ]\ia.con;il.  iy^.num.7  $.lih.  1.  Mon- 
ticel  inrubr.tefltum  rogtttee.  Porc.io^.  nihil.num.  i  x. 
lnjiit.de teftam.MiCcand  deprobat.  lib.^.concl.  i  j  54. 
num.  19.  Tfr/(d,(iNotaiiusinte(tamentofcribac> 
(eitibus  adpraemiflaadhibitis  yel  vocatis ,  etiamii 
MOa  cxprefsd  dicac » xogacis  gloll.  i»  /,  nuUtm ,  iu 


Ttt.  1 V,  de  teftam.pnvau  fide  ordinandif.  S  f 

gleff.  i.ffde  tkifort.  Bart.  in l. h^redes de  h/treJ.infiim 
fuend.  PariC confil.  ^Z  num.  ^  $.(^  lih.  x.  con^ 
fiiix  num.i  j  UbiampluceriamquodNo- 
carius  omifcri c ,  hxc  vci  ba  aH  hocatihibicis  vel  vo- 
caciS)  quia  adhuc  incftlliguntur  ad  hoc  vocaci,^ 
Barr. in l  Fulciniuiy  tjuidfi AUtemy num.  j .ff.quib.» 
vecmuj.  inpoffejf  eatur.Voti. in^.nihil^num  i  i.verfi, 
stemfitabeUio.  Infiitut.de tefiament.  Maacic.  de  con- 
jed.lib.  x.tit.  I  i.nnm.  i  z.  verf.JedquMmvie ,  Villa- 
JobTaiina c.  de  tefiib.Ub.  x  tit.6  .^usfi.  6 1 .  num.  1 6  ^ . 
DiilcaciuncBucrig  inl.fciendum,num.  ^i.ffde  V.  O» 
CtzlV.in^  refiam  q.^S.nut».6.  volcns,  quodiiNo* 
tariucia  tci^amencodicercc,ccftcsadhibicosfuiirey 
necadjiccrcceisad  hoc  vocaciSiCcUamcDcum  ciiec 
nalium.  6)M4rr0,pra;rumaDCurro^aciccrccs,quao<- 
do  cc/^csruocioccUamciuo  iubrciipci ,  Bocr.  deeif. 

5  4  pofi.num.4.  ViT.  tncomm  opin  verb.tefies  tamin 
tefimm  Gx2(l'.in§.t(fiam.q.^S  n.6.verf.fedquid fite^ 
fies  dummodo tcltcsrcfubfcripferinclciencc &  pa-i 
cicDCc  to(tacore  alias  fecus,«r^./  quipatituryff.mmtp^ 
Jatty  l-ulgof  inl  kac confuUijjtmAinum.  j.  Cod.  dt^ 
ttfiam  Bximg.inf/ciendum.num  49.  EcibidcmA^ 
lez.  num.  5  8  .ffde  V  O.  Mantic.  de  conjeSlur.lib.  1.  tit» 
X  i.num.9.  'verf.fed hac limitatio debet  inteUigitisLri" 
Dzc.ubi fupra,num.  166.  ^^mio/^,  quandotcUacor 

6  NocanusfuDE  pcrici,  & loUicuci.qui  vcrifimiU* 
terinUiiui  debcnctuncceAcs  rogacos  przfumi  On 
poncre voluDt>  Baid.m/.  i.ff.  de h4,rtd.tnfiituend„ 
AtctiQ.inl.jciendum,ff.deV.O  Scd hzcBaldi opinio 
coramuoiterrcpiobacur  Jaf  m/.y2r<«;ii/Mi»,;>.  |  y.ff.de 
V.O.  GttA.infuie  eom.opin.lib.x.c.  ^  q.  ^y.i/erf.coi»' 
munitertamen.Mzatic.d  tit.ii.n.i6.  lcziitx.d.loc  nu, 
169. 5<xfofuntcci.;tm  ooanulliquipucaDc>quaodo 
teUes  fe  in  ceUamcnto  defccibi  patiuncur  >  quo 
cuoc  ctiam  cogaci  fmc  prarfumendii  Bald.  m/.  roga- 
ti^um.  I  .imfiu.C.dt  tejitb,i^tnrubr.de fide  injirum. 


88         UbJ.de  ulttm.Voluntat, 

n$mt.it.CiihcnCinLhMCconlHlti/fimu$n  prbu.  Mtm, 
x.CM ttji/im.  AXzx  tn  l.fcienkunfiHum.^  9.  &.  ibi]t' 
foii.»«w>,}7.Batrjg.»«OT-49.j(f  dtV.  O.  IdcmAlcx. 
(enf.i^.num.i^.lib.  j.Dcc.«»/  i  i.num.17.  tMrf, 
nam^hi$n«U(j;y%oc\Q:]Mxx.confi-j%.nHm.\.lib,  t.  3c 
cft  communis  Jofcph  Ludov.  infuu  com.  opin.  con. 
cluf.  6  ^.'Virf  dicUfMtM  quMrto.  Marcard.  de prehMt. , 
lib.ycoruluf.xi^^  num.i^.  Hoc  camcn  mulcam 
dabicabilcdicunc.&propcerca  vel  noa  vcrum  tcI 
ialcemfuilinciipoLlccocaacumcaru ,  quaodo  te- 
ftespaTiunturfcdcfcnbiiii  tcftameBCO>  juHu,  vcl 
confenfu  vcl  pacicnria,  alicet  fccus  Mancica  decon- 
jcH.lib.x  tit.  11.H2nc.d  Lnum.17t.  PlanCi  quando 
plurareperiancurccflamenuinunachartaicripu* 
^inuno  vclpluiibusceftamcncisde  ceitium  roga- 
tuconUat.  £t  ccflcsdcfcripciinrequeoti  ccftamc- 
to  prxfumendi  func  rogaci ,  eriamii  Nocarius  de 
rogarueonimmcotionemnon  taciac,  quandoce- 
fles in  ulcimo  tcltamcnco  appoiiri  func  defcripci  ia 
prarcedencibus  ,  Baid  inL pMtru  fiUt,num.  i.^ibi 
$ttMm  Aagel.nMio.  de  'vulg.  o> puptlL.  Imol.  tbid, 
in/m,  Arecin.i»  L.fdendumtntim.i  ^.ff.dtV.O.  Maa- 
tic.  de  conjeBuT. Ltb.  x.tit.  1 1  .num.  1 7.  Faiinac.  ubi  ft$- 
/ri,».  170.171. 

t  Tcitcs  invici  ad  ceitamenci  fadionem  adhi- 
bcri  non  dcbcnc>(i  ccitesinvici  adhibcancur,  ceita- 
mentnmnon  va.\ei,l.quitefiMm  §  finff.de  teftMment. 
Abh  Jne.i.n.i6.diiuquMmet.cMuf.Ctot.tni.fitpuLt$' 
tio  loot  modoyff.  dtV.O. 

j-Ecficuc  ceitesoportetciicrogatos,  ica  5c'No» 
tthusrogari  debcc  &  non  p  racfumicur  rogacus ,  ni- 
iiprobecarBocr.<^fi/^}  5.  velisidipfum  in  initcu- 
mcnco ccitecar)»iMo.  17.  GitS.^.teftMm  ^.58.  Clar. 
f.teftMm  q  s2  nu.  7.  vclniti  canq  am  Nocariusfub- 
{ctip^tGiziV.d.Ioeo.  Planc  ii  Nocariuscit  vocatus 
%d  faibefidtim  uncam ,  noa  adpublicaadum  noo 
s  ^  .  '  ■  '  eil 


tftaeceflre>aciogcciirgloir..A(  tet^Ji.  4.  inL  Uomi* 
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TiTunit  ¥• 

.  P  H  i  r  S  T  O  NVUERO^    '  * 
tejlium^ 

fflB  cclhimenco  czigaocur  rcpcem  teileS)/ 
tmfitliilpm»»C^m  tefimn i  Infiit,fUtifiMm^ 
i4^mmht%»CJhHfiimXiviJm  ijefiam.   j  tf.Mli. 
Ctaff.  w  fj^ff—   5         . .  ♦  . 

t  Eclucmmerttt^pMtetcftiM  ff^iibiuu:,  «4 1 
fabftanciam  tefUmeoB>ft6a  caocnm  iM  piobatio*, 
oem»  Co?ar.i/.f.  5tf.Grafl*</^.  54. »Mm  t.  Exind^ 
illfeniQCttr  duo ;  Primum  cii  >  quod cciUmeooim 
cosam  mtoocijiamcro  ccitiumcdcbracum  edaoi 
im  fatm  tmmmmmMittt,BM.  mi  t*«iM».  4  5.  G. 
SSmp4.9mkfJdMLfifoa  iUuifimflkC  tk  (^/#^ 


tefimn^  54.»-4. 

t4i<^»rMicft»fiteilacorc6fifttsdehxre^e>fnoj  | 
Bon  cflcc  cootioTcrfiam  fadurus ,  nolttic  ce(Uri 
folcnnicer*  fic^i  luercdcmrcripiicnonrico.  forcc> 
coiam^oaiaocauc  quia^ue  ceilibof*  ooa  caaic^ 


rcttam,ica  fiiifle  cdUMCif  yalnfcniiiiij  ceftv 
■Kanim  cale  Dihiioaiiatt»ttoa  valcre ,  qBO<i  tdiiii 
attmcrusficdc  forma3^rub(Uociaicftamcot(,  fof- 
ma;aacem  dcfc<fluspcr  h«redis  coofcinoncm  Tup- 
plcri  acquic,  SiL  ncmofaccre  ycI  jubere  potcil »  oc 
Jcgam  ioleoaicacaa  lA  fao  crifaflicofo  locurp  ^ 

»  pifetttim  gjpirBait.  JaCai  Goui.«siibrMi^ 

4adyg^.johaa.fcMM»i.>w«  r^iiMi^iMMii  • 


promific  teftacbri  fec  vac«  volttiicmmfiiaffl,  fiifkU 
o«ciir^iii<iem  hxe  difpoimo  r       tnmtk  tkm  im 
^tm  tlltiHiCi^olii  Btacts  i^qaimia  rim  cmRiamw»' ' 
' .  qoia  volaocas  iftc  uaaiivtc  io  coocradum,  &id^ 
,  '    eobocin  caiu  ad  pioLucionem  futfic.uoc  duo  ce- 
ftcs.Barc.i»/  nemo potetl ,  jf.  Jelegat.  i .  Ht  hanc  cflc 
comnjuncm  ! 'd  opinion.Tm,iit  ibi  Jari;>/p<!7«r.  i. 
'io«wn.i8  (^ieckif  x.mtrn  i.y.Kij^.^Mf»m.  x^.  Croc. 
iNMmi  aJoiMtnMM«gMbi|«iu«<i2ttfl''$.  ujbmx 

^  t  Sicfi  a  pri  n cipto  c6ot€MiiaaUgi>Mic^T ga viijt 
1  i^polfceaci  dcljtojarameato4tMtie|ipinMB  vel  fi- 

deicommiflum  f nllein  telUmento  minasfolcoi ,' 
*  dlebecuc  lcgacura  vel  tidacomav.llum  la  poca;>ni 
mtQdiciit^lolV.tni.^n.Cod.deJidetc.  VAc^.dejuecejf. 

mikmm^KiMttjlttm  txttttfmnmmsfk^sm  %\$m 
^    tMi  io  wtbi>fculqifcOiyiam'nmii.npacivio>€l«L 
$mfmm.4i.  5  ($  Gct<|i|.»i^iw.f.  54.».  9-  &  repcem  ce« 
..  Ilctoeccirar!!  i  jjiaon  modoia  prabaoda  voluo- 
,  t  4«CtexpreHa,f^detiamc(  iDuIiomag  s  iD  volunca- 
tccacita^ubia^iturdc  prob-indoalicjuojadicio  vei 
coD]cCtuia  >  cx  qua  tacita  voiuncas^docipaiem 
.  ilUpoivtioO€i|rt)omcrBCO»cUcinic:  Daac^i*/e/. 
I<liiil.-417.'-  '  .^»  ■  «•^/- Wi^*?  :-l»*T>-rt;6> 

^  '  '  ^  \f  ^QCcameaailfMt«lrfQti»l|rfiMpiMrM| 

^  t  Primifscafusclii  fiftatuto  vel  legitima  c^ao» 
cadinciDduwiam(it,uc  coram  miaotc  numero  ce» 
ftiumvaIcaccc(Vait>entum,Barc.<li/.rMj|^i  peftdor^ 

ilM^OMlaoi&MMiR/yiil^ob  ^aaiiAaHO«aiiB4iiL^ 
»wat  .^mm.*irtr^|hoiMwiy^imim>ito  Xiwwi/T^ 

■  Mft£et»t  s-»tf'  ao.  dummododacttraaTclcoa- 
ftiecadoad  mioimumduoc  teftes  idooc^s  exigal. 
.  #  >hi>#«Bwic»inii<Mnaio  cdfeinftameatu 


^  Diyiiizoa  by  Google 


T/r.  V.  de  juflo  ntmm  teflinm.  .^f 

faUiB^atur^Don  ya\ctOcc.inc0nf.t9.n  fi.wium.  i. 

t  l^c  (ecuniiucn  hoc  iiacutum  vct  con(uctudine  g 
loci  cciain  cxccanei  &  foreiilcstcitanLur ,  iiin  loca 
fiacuci  vel  conruccucliais  cxiliznt,pertext.m  1. 1^.  C. 
deemMncip.  Uh.o*  in  l.jt  non jp^iiili,C  de  tejinm.  Phi]< 
V01t.conclMj.z9  Itb.  ^ .com.opin.%i\d.in l. $n hae ,C 
dtn(kt.n.x.^kit.inl.\.n  ij.C.dejtimm.  Trmit.-^XzXi 
conf.i9,n.6.  GozadiD.fP»/.^^  n  1 4  o*»}!- 1-^umnior 
dohoc  (tacucum  vci  conluctudoloquicur  gcacca- 
hccr  &  indcfinrt^. 

tSicDim  itacucum  vel  confuecudn  limirac  pcr-  9 
roDascivium,hoccft,t4dlumc(t  cancum  in  favorc 
civium&  tncolarum noD  pornt^irurad  forcnfcs  ii 
bice(taoccs,  fcd  forcofcs  coio  cifuiccundum  jus 
conimuoccc{iaridcbeac,Barc.fi.ild  jaf.  &  D^.inL 
I .C.de jHmm.Trintt.Aachot.in  c.  C/wonutn  jlatut» , 
verf.venioadt§rtiMr»i,de  conjiit.  Albctic.dc  to(.trafi. 
iryKA/.^.  177.».  I  <).Incrol(tadiocer  coniil.Aldorph^ 
c0Mjil.if%  pertotum.  Hoccjmco  itacucum  vcl  hxc 
coofuctudo  noo  vcodicatlibi  locum)  Diiiquando 
cclUmcncumcondicur  in  Cirrricorio  Itacucncis  vci 
in  ccrncorio  iiiius  confuctudiois ,  Aogcl.  Pcrui.  in 
ccnf.x  j  5  pAciu4,n  t. 

t  Scacucum cnim pcrmiccens id.quod fecuodurii  i 
juris  c5munis  difpoiicioncmia  c;cn::rcci*[  pcrrr.ir* 
rum.icdc^itionefoicDoicaciSidequa  (tacuco  diipov 
nicur.pcohibicumjezcraccrricoriuin  vigorcmfuum 
pioducic  ad  iioc  uc  inira  cerritoriuai  cciamanoo 
lubdico  cdcbracus  ubic^j  locorum  ceocac,  noo  tan-~ 
cumio  his.quf  habuicin  iocO)Ubi  a£lusgcricur,feii 
on^nibus  ubiquc  locorum  iicis  non  ut  t»lu  acini Je^ 
CHndumfolennttatem  (tacuci  etiam  excra  cerricoriu  , 
ititimajubditocelebratuft  (icvaiidus  Myaling.  cen$, 
5  .«bferv.  i  o.  'verf.vulgo  enim  receptum  efi.  Et  dicit 
Viv.  commun.optnion.Ltb.wverb  jlntutum  vei  confue» 
tHdo,vtrf,ltmitMtMr fectmdodiiln  commtmtt  condujio, 

Si 

T 


\ 


'^lib.hdeultim.Voluntst. 

Si  natacoalicujuslociiodudann  (ic,urcorim  mi- 
•  fion  oumero  cclhum  ceftamencum  valcac,  quaqdo 
ali^uisrubdicus  coodcrcc  ceitamcocum  cxcra  ccr- 
ricoiiumiihus,  hocqui  fecic  (lacucam  &  in  loco» 
ubirervacurjiis commuDc.cuac  noo  valcre  cella- 
Ijncocum «  oiti  iic  fj(llum  tccuodom  formam  juris 
communis.Idcm  dici(M>chacl  GrafT.  teji*m.q. 
14  ifer/^jf/r^v^rb,  ibicjctra  vcrd  ccrricorium  con- 
fc&umcoram  cc/hbusduobusooBTalcc,  Johana. 
Fiber.  inbrtviari»  Ccdtcis,l  1  .num.\^.Ced.  deSitcrof, 
>  EccUf  ubi aic:^uid ergo de ii)o,qui  ccftaturin loco> 
obi  f  (t  booa  confuccudo  dcrcbusalibi  poficis  >  ubi 
elbalia  ?dicasfi  hnc  diverfarcooruecudincsiD  mo« 
doceibaadi  uccirca  folennicates,  qaodaccendicur 
'  coofuccudoloci,  ubircfUnir  &  non  folum  adlas 
Boo  fcr?  aca  folen  oi  tace  loci,ia  qao  gcricur  cll  oul- 
las,tidccoquarrtcurinloco  adtus,  lcd  cciam  fi  de 
'^coconringacahbi.quam  inlocoac^usdubitari  Ga- 
hne.\  lib.6.deconfHetud  conclHf.i.nHm.%,  Giikeo. 
diprAfcript.part.^.ca^.  1 1  num.  7.  Lat^  Nicol.  Evcr- 
acd.Jun.  31  /'rr/#fM;»,  Wwm.t.abi  ia  terminis 
<licic,qaod  ceilamcncam  dcbcac  judicari  fecundii 
jas& coDfuctudiDcmioci,in quoe(tfa<flum,  non 
lccuodamjusproviocia:,  io  qua  cedacordomici- 
Imm  vcl.bonahabcc,  &  ideo  coocltidic,  ccitamco- 
cum in  Conaglano  oppido  foro Julii ,  ubi  jus com- 
munc  circa  ccltamenci  fadioacm  fervacur,  a  quo- 
damauitriacoibi  morboopprcflofrcuadam  lUsSc 
coofuecudinem  Auftria*  &  Corinchia;, ubidomi- 
cilium  &  majorem parccm booorum  immobilium 
habcbac&coDfaeiudinc  rcccpcumeraC)  uc  celta- 
/r\cDcacoram  duobus  vel  cribus  ce(tibus>  &  ooa 
jcrvacaalia  juns  commuois  folcnnicace,  coodica 
vaicanccondicum  noo  valcre,  quodprivilcgium» 
itacucum,  vel  coofuecudo  Au(tri£,quoad  ordioa- 
xioftcm&^lennixacefflccitamenti,  non  ezccndi- 

i*  «  Ctt^ 
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tarad  a«^iim  cellandi  alibi  gcftum.  Ec  coafuecu- 
do  fcu  nacutum  non  crahatur  cxcra  ccrncoriDm ,  L 
jin.cMmibinotat.ffdejurijdt^l  omn.judic.Cod.  utani- 
mMrum  infrinc.fif  c./iMtuto ,  de ecnflit.  in  6.ini.  cun^ 
£lospopHlos,C.d$  fumm.  Trinit.  i^fide  Catholic.  O^in 
l.omnespepuliyff'.  dejujiit.  (^jur.  Ncc  obftarc  quod 
iltc  Auliriacus  coDdcos  ccUar^ cncum  io  Coocgla- 
no  fucric  ibi  forcDlis  Sc  pcrcgrini:s  >  ncc  ihi  habuc- 
licdomiciliamnccpaciiam.quod  coofucrudo  ali- 
cujusloci  Iigececiam  foTcaCcspertext  inc.quAcon' 
tTM  mores,  8 .  difttnS.     in  l.ftfunciui ,ff  d€  e^iEi. 

t  Ecitacutumloci.  in  quofadumcftccffameh-  i 
tum  ancndi  dcbccquoad  omnia  bona ,  eciam  cxcra 
iflumiocumj  in  quoccflamcntum  cftfa«f^um  (ita 
Guihelm.dc Curc.Jacob.Bat.Barc.&  Bald. inl.cun- 
GosptpuloSiC.defumm.Trinit.  Bald./»/.i»^/if,  Cod* 
eledonMt.  Rver.Jrn.  d.conf  5  z.  num,  9.  Anc.  GabricU 
CM».  conctuj  Uh.  4 .  de tefl.im.  eoncluf.  4.V.V.  in  'verh, 
jUtutum,  'verfmmpliM,  Grall.i»  ^.tejiam.quifi  j  5 . ». 
14.  Facolc.JuridicaIngolftad.iDCcrconf.Acadcm.  . 
Alcorfio.  rvn.yS.  Ecrario  c^l  frcundum  Alcxand. 
mconj.44.num.  \  6.vol.  5.  quod  quandoftacutum 
difponic circafolcnicaccm  adlus >  fcmpcr dcbec  in- 
rpici,cciamquoadrorenfei&  exccaneos  ao  (ic  fer- 
vara  fnleonica<  rcquifica  a  ftacuco  illius  loci,  ia 
quoaduseftcelebr«cus,& icaloquicurcctamj/.  u 
C  de  emMncip.lib.^  aliajurM  fufra  MdduSiM. 

"^SecundmcMfusciX  itk  c  Jtamenco  fadlo  tcmpo-  ti, 
rebelli  vel  loco  hoOiU.  hoccnim  raf  <  ccftator  po* 
te(tccAari  comodo  quomilc^  AUx  int.fin.  C.  de^ 
teftMm.Vi^a  de fucceJf.creMt.i .  i  j  nu.i  .Clar^»  teftMm, 
5  if.i'^rf.Mu.Gt2ff.^.te/iam.^.^4.n.fo. 

^  T«r///M f«/M^  eft,  ficeftamencQmfiac  iociroere  1$ 
Sc  ob  mecum  ryranni  plarcs  habcri  non  poninc, 
raBceoimquioqueceftesfuiHciunc^Bald  inl.jln  C. 
dettfi  Vafq.  dejuecef.creMt.f.  23.»  i.GiaiT^i.r*^»».  - 


»1 


: 


/f4  ,t^i»ttifwkkmr§kmiti' 

/  d0ttji»m.  Ri  p:  i»  /r/»*?.  dtptf^^m^imlg,  mk, «tfbiW^ 

snprtncip.  Vafq.  </#  jH^tf  €r§Mt.  $.  x  j .  «^mw.  j.     f  • 

Malcard.  deprohat,  liti  conclHf.  i  J  5  i.  »»»».  50. 
Ciiufl  ^  /^;//?//»  7««)?.  54.  fiHm.  1 1.  Diflcntit  Viv.i» 
fUirb.jf^ttmttjt,tMtn,x  ^er  i  c9nJieiuBtur>i.  i.ff.tUjt 

'     ta  i  n  uoa  cl^aitft  fiMcoDfciipcft*  hoc  caTQ  a6  ia  fio* 
guiisidUnientis  fcpccm  teOes  ruacftdhih«i<la,M 

)  ftjiofnQiaceftAmeoraraBiciancfcptemtefles:  Aq.> 

fiiocornpr  iatur, 

fi^KMiilaFoMifdxdictci  Tdhiaictita  y .Paio» 
lUiiftldooiUBPiMi^tctofiMftcahiif  d^Mibftt 
idiia  feiToaif  &cmM  fitma  decetftkQtfft  imMir 


,  t        aBiroadycrrcndaifi,  Primhj  difpoCtio* 

' '  aem  iftius  capituli  locuoi  haberc  cciam  10  ce(ta- 
ioneacu  condicii  ad  cauias  ptofanas,  Ruia.  imcm-> 
'    fiL  I  ^.itturt.^Ub  X.  Aiczaod.M^/i77JMMi.>.^.  ^ 

text.ind.c.cnmejfes. 
^     -j  SeeH7^4h  difpoficiooem  iftam locum  habere  in 
cc  ri  I  s ,  li  c  c !  c  1  i  Y  R  0  li  1  a  oa:  fu  bj  c  (51  j  s  ,i  n  u  cr  oquc  for  o» 
iniuio  LcLJciuUuo  &iatoro  ccmporali»  Giar.|k 

•  iiBtd^€it<d|»l>ct<ii1itftriftlii|pc^ 

•  ^iasiiocacliQO  iiob«cei  fed  untuin  in  foro  Bccidift« 
'  (ki§St^VBi,$§nfx6 1 Mt.H. tik*^fiimm^9 f  17 

•  ^  in  t  ;>4rf.fii»C>tyy^fawca»f.5<4IUs<iI«g|>^ 
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"  "f  Tffiio magnam  cdc  cjontroverfiam.lialiquis  l 
fecicteltamcncum,iDquoadhibuit quacuor  ccitcs 
idoacos.fcd  noo  (acerdotcm  Parochianum ,  nua- 
quid  iiii  duo  ccflcs  adhibici  ulrraalios  duos  Tup* 
plcaoc  przfcnciam  Parochiaoi.icautteitamcntuin. 
valcac>  pcrtodcacfi  ip(c- Parochiaouscum  duobus 
ccftibusadhjbicusfuiflec.  Qiiidamcxiftimanthcc 
cafu  ccliamcocum  ooo  valcrc,  nifi  adhibiri  fuc- 
riocrcpccm  ccfUs  &  c£  foleamcaccs  i  quas  jus  civi- 
lccKia[ic, & itaccncc  Anchor.  tnd  cap  cHmejfes^Sc 
dicit  communcm  ibi  Imola  Corn./«  conj.  77.  num. 
4.  Vafq.  de  juccejf.crmt  ^  zi.num.i  quodjusCano- 
nicumiDcotaotum  cafu  j  ubi  Prarsbytcc  ceilatoris 
iiicervenitjdc  mucacum. 

'{'Alii  vcroccotrafcotiupr ,  quod  fcilicecin  fo-  t 
ro  EcclcnaOico  &  lo  teiris  EccicfixRomana;  cum 
quatuor  cedibus  vajeat>  Abb.  in  d.eap  cttmejfes,  Sc 
ita  cflc  communcm  opicioncm  dicic  Dec.conjtl. 
iS^.nMfn.  8-  Alcx2n<\  con/U.io^.^volum.^.Bo^T.de' 
cif.ii.Kxiia.conf.^  j.num  11  a;0/.i.Didac.Covar.  <;> 
d.c.eum ejfesin.iy  Kohnd.kVAW.  conj.  3  i.n.^.x.^voL 
j.magiscommuocm  CJar.  q  jj.nu.  5.  PUncfiduo 
tancumccdesiD  ceftameQcoinccrvrnirrncfine  Par 
rochiano,caleccitameocum  dc jnrc Canonico  non 
valcr.ica  cHe  magis  communcm  cciiacur  >  Imol.  in 
d.e.cum  effeSipofi n  }.  ^.Clai.^  jjjinf».  Uilfcmicjo- 
hzn.Vilc6i.de  artetejiaftdttst.i.cafit.  r.n .  4. 

•fSef>ttmu4ca/ttt ctlia  1.  omiois.qui  io  Caftris  vel  j 
locis  merum  &  mixcum  impcriom  acquc  omnimo- 
damjurifdiAioncmobtincDt, ar^um  L fiConfuly  3, 
ff.deadopt.  junci.  l.cmntum,  19. »iiUd.& Alcxand» 
Hum.i.  jif-num.i^.C.dstefiam.Esilii.tnl  fanctmui , 
n.yC.dedon.  M^Cc.lth.^.deprob  concl.  i  j  5 1  Dauth. 
detefi  »  4j  5.mult6  magisobcinccin  Principc. 

•f  Ocia^vm  cajw cft  liccc rclpcdlu  i n llicurioois  hc- 
rcdis  volaocas  cci^atoris  cciam  auda.  aliccr  quam 

pcr 


^6  tih.l.deuhim.Votfmtdt,         ■  . 

pcr  feptcm  tcftcs  non  probatur :  tamco  quoa^  alii 
noncoiKcrncntiain/titurioncm,utcft  liccotiada- 
PiHc  vcn^Icniio  prardium  pupillarc  ,  voluncas  cx 
minusfolcnai  Tolunratc  yiobztm. l finjf  dereb.cor. 
I  m  teflAmento,  tb$  Biitol.  jf.  de fideicommiff.  khtt' 
fnf.dc  cft  communisopinio  DiUtU  deteJiam.  mutn. 

445- 

f  Kontu cft  ca^usin  volaocatc  rlcclaratoria,/.*i- 
redespalam,^.fijuidpoffyf.detefiam.  D^mh.  defg* 
Jlam  num.  4  5  j .  hoc  cnim  i  n  cafu  duo  tcftcs  fuffi- 
ciunt.quoHintclligc  vcrum,fiquis  vulc  inflitacio- 
Dem  vclfuSftitucioncm  pcrfc  validam,  vcl  legata 
pcrfevahdum,fcdin  vcrbis  obfcurum  dcclararC| 
&  hocin  cafuad  dcclarandumvoluntatcm  admit- 
titurctiam  tcftimonium  mulicris,  OiAtzd..  e^nfiL 
X79.nu.  7.  Scdfiquardiocitaninfbtutio  vclfub- 
fticutio  velJcgatum  lit  fac^lum?  vcl  an  iDOicucid 
vcl  fubflitntio  vcl  lcgatum  fit  validum  ?  Septemo^ 
mninotcllcs  funt  ncccflarii  nec  furticiuntdaogL 
in  ihAredespalam.^.fi tfuidpof}, jf.de  tefiament.  &  ibi 
BartoI.w«w.4.ubi  dicit.quodctiam,  quandoagt- 
turdc  voluniatc  declaratoriaj  fcpccmreqairuntui 
tcftcs.fieainurilisfit&  pcr  dcclarationem  coofic- 
mctur.Idcm  Bartol.  inl.i.num.x.Cod.defefiatmtHtt^s 
ubiait,fiquisvult  voluntatcmobfcuram  &  amlM<» 
guamdcciararc,quat tamcn  fit  valida,  duo  teftef  - 
Fufficiunt.fi  vcro  fit invalida ,  tunc totrcquiruotur 
adconfirmationcm&  dcdarationem,  qaot  eraoc 
Beceflani  ad  inducendam  voiuotacem  ,  Bald.  im 
l.tjuamvi«inum.\  .(^  ibiiaXic^.nHm.  /^.C.deimpt^* 
iilicct.in  l precibtti,num  7, C.eod  tit. Atctin.  inhid'  , 
eoijfinfin  fdelther.(^pofihum  Socin.mLi.num. 
ff.de  vulgar.Mcx.conJ.  ^4.. nnm.  y.vol.  5.  ubi  dicic, 
qaodlcgatum  validuni  fcdia  vcrbis  obfcnrumpo- 
tcrit  duo  bus  tcft  ibus  dcclararijCoro.f  7  ^.numi. 
1 3 .vol.i.PkiiCconJlL  5  \.nnm.  5  S.f^conf.^^.nn.  4^. 

Cun. 
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Curt.jan.eonf.^S.num.  10.  Ecindc  iaferuoc  prx- 
di<5^LDd.rufficcrc  daos  ceftcs  ad  probaDdum.  (i.) 
quoddcceircriccedacor.  (i.}  ^uodrclidum  facric 
fadum  ciculo  ia/iicucionis.  (3 .)  auod  ccfhicor  noa 
Hcdcclaraveric.  (^.jquodis^auituiciailicuruS)  cf- 
Tecfilius ccilacoris.  (5.)  vclcnceriacuminquaaci- 
tacc  vcliaqualicace  >  quiaio  his  noo  agicur  de  in- 
duccnda  oova  voluocaccjfcd  d^tlarando  cam^qua; 
jamiadui^afuir,  Surd.r<?o/r|4^.»M/;9. 19.  ii  verd 
in  ccfUraenco  non  iDvcnL^rin(iicucio,vcInon  io-  ' 
vcnicur  fubllicutio^  vc^on  in  vcnicui  le^acum >  & 
^uis  vulrpfobarC)  vcLfo/iicucioBcm  vel  fubflicu- 
tionem  vcl  lcgatum^er  errorem  Nocarii  veialiccc 
cflcomiiTum.oon  poceftiizcomiilioalicer  proba- 
tit  quam  pcr fcpccm  rciles  illos ,  qui  io  tcftamcaco 
adhtbici  fucrunc,Surd  cen/ 1  i^.n  50.^^  3 1. 

'fDecimMcR.csilus,^  faceacuradvcrfarius  cefla-  ^4 
toremfecinc  ceilamcDCum  &  calcm  inflicuiife  hx- 
rcdcm,fed  nrgcc  ccitacorem  fuiffc  fanx  mencis^vcl 
Aegec  cedcs  fuilfc  rogacos  vel  aliam  qualicaccm  vcl 
eciamquaocicaccmccitdlioegcchoc  cnim  io  cafa 
daoccitcsfufficiuoc.Barcol.Bald.Caiircnf  m/.  hd- 
r€4*spMlam,§.feiietfinctMm,ff.detiJ}amenf  Dauth.  ^e 
teftamn^S^.^\iidc9nf.i^^.Titwi.z$. 

•\  VndtcimM4  cafus  eil  io  ccitamcco  fado  a  Chri-  1  ^ 
ftiao  o  apud  Turcas  vel  Sarracenos  >  oam  illud  va- 
lcccoram  duobusceiiibus,quod  ibi  pr^fumacur  vi-' 
^ercjasgeacium/ecuadumcujusmcros  ccrmioos 
cc(lameocum  coofedum  fubfiitcrcpoceil :  uccoa- 
fuiuic  Baldus  io  ceiiamcnco  mercacoris  de  Ancooa 
coofe^o  in  cerris  Soldani  Scracha  de  navigM  num. 
x6.Cxpo\l.dejervitHt.rufticer  fr4dior.cap.i%..oHm. 
yhAsir.dciuCdeluddisycap.^.n.io. 

t  Verum»an  cciiamencum  fa(^um  j uxca  peculia- 
icm  loci  confuecudioem  valcar?  diiliogucndum 
tfti  AuTcifaffluriaiblo  Romano  Sc  ccrcum  cil, 

G  foren- 
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foreDremquoqucrccUDdummiloci  tedari  ^ofCci 
Baicol.  in l  qui a Utronibu^y^ ibi  Dd.ff lie ujiament, 
t^uuforcnfiscum  civibus  loci  habcc  participtura» 
ifl generc  ialcctn>  inodo  j  jS  iilud  ioci  vel  itaiucum 
lov:iioqaacurnmpIicicci  &  indcfinicc^;  ^cafimcrca- 
torPcrgamcniis  Vcnctiis  «grocans  ,  ccllamencum 
coram  duobus  ccitibus juxca  itacucum  Venccoram 
c>inficiactcftamcntum  valcbic. 

j  fPiaoi^fiitacucam limicac.pcrronas civium,  id 
cft.Fadlumcft  cancuminf:voicmcivium  &  inco- 
larum  >lioc  poitcriorcin  cafufjrcnns  noo  potcft 
tcfian  fccuodumjusilliusloci»  Barcol.  f>/.  i  num. 
X4.  Cod.de SMmm.  Trinit.  Pccr.  dc  Anchor.  cap.  C«- 
n»nHm jUtutM^^verf.vtnto ttd tertittmtde conjiit.  Aca- 
dcm  Alcoifin.f«»/97  e^98. 

g  f  Aucrumuscxcra foluinRomanu  apud  hoftes : 
&  fiquidcmccftatoriuxca  puros  jurisgenciuni  ccr- 
minos  ccftacus  fit,  ccftamcntum  Talebic :  quia  cum. 
hoftibus  quoquc  ad  jus  genrium,  quod  accinet» 
parcicipium  haben  us,ica  procedic  dodtrina  Baldi 
tn  i  1.  num.  i .  Cod.  quemadmod.  tejiament.  aperiant. 
Diflcncic  Barcolus  ind.l  qui  a  latronibu^.  ubi  imlc 
civcm  Romanum  apud  hoftcs  conAicutum  jure 
Rpmano  r.ii.cum  ceiUmcncum  conficere  debere: 
Auc  ccltator  voluir  juxca  peculiarcm  loci  illius 
confuccudincmccftari  8c  ccftamcncum  non  vale- 
bicBarc  ind.l.qui/ilfitronib.  Eamob  caufam.  quod 
CivisRominuscumhoftibusfacri  ImpcriiRoma- 
oii,  quoad  jura  illoram  &  confuccudtncs  nullum 
habcacparcicipium.Mar.dcSuf^  4.n.io. 

D/Wtf/rimwcitcafus.quodfidcceftamento  coo- 
Fed^a  cft  fcripcura  cum  folenni  numero  ccflium  ^  lc 
poitcacafu,pucaiocendio  ftc  amiHa,  po/Tic  cefta- 
mcntumprobariper  duostcAcs  >  qui  dctribus,vi- 
dcliccc  dc  adu,  die  fcriptura  &  dc  cafudcponcrc 
<d c b c B t, /. teJIiutH,  i^.tnfin.  Cod.  de tejlib.  S imo n .  dc 

Pra:c. 


fit.  K  dejuflo  tmmeto  teffiml  ^ 

Pnct.  d*  interpret.  ult  volnnt.  Ub.  i .  interpnt.  %,  dnb, 
x.folut.  X.  num.%r.  fAjLicnd.deprobat  itb.y  concluf, 
I )  ^  mtm.  5 1.  Ludov.  Laua  forma  teJlMminti^ 
num.j^l-  Rutio<:lecidcndi,  quaado  alicjiiid  vcDic 
probaodunn  pci  fcripcurain,  qujc  cafu  tuit  perdita»  ^ 
probaco  calu.adlus  lile  &  tcnor  probat  jr  pcr  duos 
tcltcsyi  teJlamentumtC.de teJitbM.  DiMth.deteJlam, 
»«/0.450. 

j  Decimuitertiets  c^Cas  cd ,  fi\cQicaKS  ab  inte-  5^ 
flatofinciDitituci :  cuaccnim  quinquc  tciies  fuf- 
c i un c  >  Ihac  coftjulttjima.  ^.jiquii  autem ,  Derf.  ni^ 
f forti ,  Cod.de tejiament.  non  camcn  ludinecur  uc 
teitamcncum>  ncc  cz  ccltamccco  iriibunc  hxre- 
dicatem  >  fcd  abinceltaco.Bald.  indm.l.  hacconful' 
ti£:ma,  i.jljuis.  &  ita  communitcr  tcncri  ait  Coia. 
tonjil.  lyi.  Itb.  1,  Grani  ji.  tejlamentum ,  qtuji.  54. 
num.i^. 

f  At  quarftionis  cflian  ceflamencum  cciam  pro-  5  i 
becar  pcr  fcripcaram  ,  jd  cii  ,  pcr  inltrumencum  ?  1 
Ecobcinuicfencencuafliimacivaquod fic.  Vcrum 
inhacmaccnaficcrt  diitingucndum :  Auc  Noca- 
tiusnoncftadhibicusa<flui  ccllamcncario :  fcdtc- 
itacorcorameoconficccnr,  quodfcccricteitamcn* 
lum  coramfcptemtc(tibus.  Hoc  cafuinitrumca* 
cum  oihil  probac.  etfi  cdtacor  fepcem  telies  nomi- 
Bac.  coram  quibus  ccitameacMm  feceric,  Dauch: 
deteJlament.Hum.  451.  Auc  Nucarius  inccrfuic  a« 
(^uiccftamenci&rcquifitusfuic,  uc  de  eo  facerec 
iaitrumcncum  :  &hoccafu,  certamcntum  pcricri- 
pturam  abfqac  teflium  depoiitiouc  probciar  > 
dummodo  (  i.)  Nocarius  dc  iailrumcnco  roga- 
cus.  C  I. )  &  fcripcura  initiumenci  ceitibus  ac- 
quc  ccitacori  rclcda  &  publicaca  iic :  £c  quo4 
Mtc  puoiicacio  ccftacori  &c  ceitibus  fadta  ef- 
ficiac  >  uc  ceitium  examine  opus  non  iit  cc- 
fieat  concra  AzoAcm  Johaio.  Ugolin.  Placenc.  1 

G    &  Maf-'  ' 
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MartiB.gloflr.Bartol.Bal<l.&  Dd.  tMlfin.  verh.ofen^ 
dituryCcd  di fidticommtf  Bartol.  Bald.  Caftrcnf  A- 
lcx.  in  1. 1  .C.de tejlament.  Bartol  Bald. Angcl.  Albcr. 
CziittnUnlhAredespaUmyJf.de  tejlMment.  Ubi  au- 
temtcftamcntum  nuncupativumab  initio  non  cft 
infcripturamredadum.poftca  rcdigi  potefl  tcfti- 
buscxaminatts  &  pnblicatis  ,  lA^nuc.  de conjeSiur. 
ult.wluntat  lilf.i.tft  6.num.7 .Aat^NotSinuiinici- 
'    fuit&rcquifituscftjfcditainftrumcntum  confic  t 
ut adfcribat  tantum  daos  teftcs  &  fi  fcptcm  adfuc- 
rint,puta  dicicrcftatorcm  fcciffc  tcftimcnram  co- 
ram  duobus  nominatis  in  inlhumcto  &  aliis  quin- 
quc,hocinftrumcntumaonptobatinfttumcntum> 
lccundum  omncs.  nam  vcrba  inftrumentorum  > 
quodccrtitcftcs&aliiplurcsadhibiti  fucrint,  ni- 
hil  operatur.fi  nominanon  fintadfcripta,Angcl  m 
Lbdredespalam,num.j^.&  5 .Imol  num.^.ff, de teftM- 
fnent.DzmYi.de  tejlam.n.^^i  4 
j  i     t  Scd  quid  fi  ubus  cx  feptcm  tcftibos  antc  publi- 
cationcro  moritur.an  idco  concidittcftamcntum? 
Bon  conciderc  volunt  Viglius,  num.  9  &  Nonius, 
num.  I  i.in^.fedeumaliqui4.lnJlttut.dete{Um.CM]zc. 
1 7  ebferv.  j  t  Duarcn.  in  Comment.  cap.  4.  ff.  quem- 
Mdmod.teflam.aperiantur.verf  poflquamperjpexie,  & 
xitqttiteflam  facer.pojffub  rubr.de  teflib.inteflamtn- 
toidon.  verf.jcio  quojdam  exiflimare ,  Hackclm.  /^- 
ikflr.dtJputat.jS  theJ^j.UtJf.  Contra,fiunus  cxtc- 
ftibus  ancepublicationcm  moriatur  tantum  con- 
cidcrctcnctBartoI.  &  Joannesdc  Imola  inl.tabu- 
hrum.ff.quemad.  teflam.  aperiant  Bolocnct.  in  l.  ne- 
tno.num.  1 5?  J  •  i  ^  4 4-^*        1 .  Dilca.  rf«  arte  teftan- 
di.tit.x.caut  1  num.  x.  Simon.dcPra-t.  deinterpret. 
*  ult.volunt.lib.i.interpret.x.dub.  x.folut.  i.  num.  10. 
'  'l  i.ii.  GtzS.§.teflament.q.9^.T>ZMt\i.deteflam.nu. 
4.^  ^.proevitandu.ldcofio  cvitandis  omnibusdif-  , 
ficuitatibus ,  confulciimcft  ,  ut  ccftamcntum  fiac 

apud 
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Tlt.  V.  dejitflo  numero  teflhim.        i  o  i 

«pud  a<fta,  vcl  coram  Prfncipc ;  vcl  ut  iq.  tcftamcn- 
tonuncupacivorogccur  Notarius,  dcroca  volun- 
tatc&  prarfcntiarepccmccfHum,  quiialtcumento 
ulcraaliarolcnniaccfles  fcpccm  «um  Tuis  qualica- 
tibusadfcribat:  lo  tciUmcnto  autcm  fcripco  rc- 
quiraturNotariusut  fupcr  tcfiatoris  profcflionc,  >  . 

Quod  tcftamcncum  fuum  clFc  dixcric  &  fupcr  cc- 
ilium  f  racfcncia,fubfignationc  &  fubfcriptioncia- 
iirumciitum  conHciac. 

tTaodcmcciamhicquacrifolcc,antabcllioc6-  jj      '  ' 
fatcturinnumcrofcptcmtcftium?  Ec  quodNo- 
carius  viccm  fcptimi  tcltis  fuppleat  cft  tcxc.i» /.  Dtf- 
w*V»M<,x7  Jf^«i/ff/f<w»/<irrr.  &  in  Novclla  Impcrii 
conliimtione  de  i^otariu/Mhtit.iieteJiMm.flfh^li^C^ 

ttcnbnr'J?otario8ttu(^gfj^e()Utn?ir&/  fcd  hoc  uc  . 

obcincatduoha:c  concucrant,  oeccflcdft.  Primo,        '  ^ 

uc  Notarius  ooo  mious  ac^eliqui  teiics  in  confuc- 

taccfhum  formula  fubfciipfcrinc  acquc  fubfigna- 

vcrint,  Vafq  intrftei.iU fuccef.creMt.lth.t.§.  i  j ,  num. 

6^. Gizd.i  feflMm.q.^j.num. 6.  Secundo, mpzrsyc- 

iic  probare  vim  tcitamcoti  folis  teftibus  &  No- 

tariam  nominet  Sc  coram  judicc  producai ,  ut  tan-  , 

quam  tcitis  dc  ycritacc  ccitamcoci  ccitimooium 

teraci  qam  fi  volumus  oooperteiicsprobare  vim 

ceftainenti,fed  pcr  ioitrumcotum  a  Notario  dcfu- 

pcr coofci^um ,  ultra  Notarium  fcptcm  ccilel ,  rc- 

quiruncur.ica  uc  Notarius  iit o^^ta vus  pofl  gloiT.  & 

Dd.  f»  l.DomittHs,  ty.ff  quitefiam  facer.  voluit  Bald. 

>f«./riiir,  ubidicit,quodubiviseitfupcr  fcripcura, 

Notaiifs  non  fuppkt  vicem  tcitis  Alcx.i»  w»/i7.     '  ^ 

t$}.nMm.i6.num  ii.volum.i.KuiQ.  inconf.  j  i.n.     '  ■ 

Jf.voiMm.i.Bciocon/il.x.num.^.^^.volum.i.uhi 

inquir,Oo<Siorcsmagiscomcnunitcrtencre,  quod 

autagimu.santcilamcntum  valeac  &  cuocfex  ce- 
ites 

cum  Nocariodcponeocesfultincnc  ceitamcn- 
com>  il  veid  agimusdc  iUiusprobacionc»  non  de 
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val:ciit4tc>  tancfi  volumusprobarcpcr  iDfbrutncii- 
tum,Notarius  non  habc-urpto  tcfte ,  fi  autcm  vo- 
iumus  probarc  pccrcftcs,  tunc  fuBicit  Nocariut 
comaliis  fex  tctHbus,  Ncvizan.  inconfil.x-j  mum. 
i.9.'Vtrf.non»bjiMt.%MX^.ci>ufil.ijZ.nH.  i6.  Piuckm. 
co»/i>.».ii8  ubiait,li  vcritas  tcftamcnti  fundc- 
turnooin  tcftium  Hcpofitionc,  fcd  in  inlhumcnto 
NotariijUltraNotariumalios  fcpccm  teft.srcqui- 
ri  Lud  o  V .  F  ^  c  h  f  inter  conf  lliufir.conf.  44»»  pr.voi  1. 

ubiaitrQQl^cnocf^attcfccfts-aeiigcn  imlc&cn|m^  / 
Jjn&wfr^cnfampt^fmORofario^pm  '^ic1)tcr  gc* 
l^ort  /  bcr  Dcrfl^or6ettc  alfpfcinCcframcntgc* 
inacI>tf>a&c/bamitalfo  Dcr  O^Jicfytcrpcrfonaauchc- 
ticans&publicans  tcft  imcori  ftpc/pcrtit  qucm- 
admodum  rcn-amenta ipcmnt. t'^ l pui?iicati,C  de^ 
ttfiam.  ftj  mdgc  &cr  3  lof  avtiid  <mch  ci«  o  f«i>rt  / 
tn^  werDc  Das  (Ec|>amcnt  fratfti^  crhaltcn  /  ita 
doccrc  AogcluTi  m!J.7ii?./»//f/  detefiam.verb  infin. 
^/^^jf^m  quo  numcro  fcptcm  tcftium.  'XQc  abctDte 

Sf»t^cnt>cr|fcr6cnfciKn/t>u&man5rfln&e  |id)  t>ff 
^CsNotarii  a(d  authcnticaati^  &  publicantis  in- 
ftrumcnrum,Dafoiincbaft  <lc|lamcntal6cfn  ^eri* 
licIjlMibfoIcnn  iTcrfamcntntc^tcrhalfcn  werDen/ 
Hjani)  es/etjnc  ^cnO  lotarinm/tiur  fcc^e  ^cuge  ^(it. 

TlTllLUS  VI. 

DE  T^STIVU  CONDl  l  lONE  . 
idonea. 

t  f  Debentctiamtcftesin  tellamatoadhibiti  eflc 
idonci,DoneIl./i^.6.r<>»w.f4^  7  ».  jo.Cirafl.$./#//*w. 
y.y7  n.i  Sitcft:c$inidonciadhibcntur,ccftamcniu 
nuliumrcdditur,neccxcohxreditas  adiri  poteft* 

"  cnamfi^vclunustantumfitinidoncus ,  /.  i^.ff-  dtj 
tefitb.  lii.C  Jt  tefiam.  Wcfcnbcc.  1« pArst.f.qui  te- 
jinm.fncer.  nnm.  ii.infin.  nifi  adjccftalit  daufula 
•         .  i    ^  codi-" 


Tit,  V 1,  de  teflium  conditione  idonea,    j  o  3 

codicillaris.  Idonci autcm  funtj^tjm tcftcs cflc  noa 
prohihcntur.f.rfj^*^,  Injlit.dt  tejUm.ordin.  DoncU. 
lib.6  CAp.  "j.cap  jo. 

t  Focmi-  aprohibcturcflctcftis  in  tcftamcnto,  3 
f  tejies autemy lnjUt.de tejtam  Lquiteftamcnto,^  mu- 
lt*r,fJc  tejlam.  Prolp.  tarinac.  de  tejitb  tit.  6.  quAfl, 
f9.caf.^  nnm  55.  Exccptio  i. cft m codiciHis iix 
quibus  focminar  poflbntcirctcftcs,  Tiraq.  delegib. 
connub.l.s.uum  f.o.junc1o,num  70./»  fin.-verf  quoi 
$xee.  Vi  V.  in  comm.opin.verk.tfjks  cffenon potefi  mu- 
iter,num.^.  Ubiampliat,  ctiamquodomacstertcs 
eflcDtfaimiDi.Eman.  So.^rcz.  in Juo  theiaur.  recept, 
fentent.itt.Mnum  i^9.Gx3i(^.§  CodictUu4,quiJi  XX. 
num.  i  i.^^.tejUm.  quAji.  ^j.  num.  4.  Exmdcfc- 
()uicur>(iiatcftamcntoaltquo  (it  appoiita  clauCa-T 
lacodiciHaris,  &  vigorchujuschurula:  tcftamcni. 
tamruftincatur  in  vim  codicillotum,  noo  vitiari, 
li  tcftcs  icminajadhibita:  fucrunt,  Bald.  inl.  quite- 
fiMmento.  $  multerytn fin.  'verj  tn  ea  glojf.  ff.de  tefam.. 
•Jaf.  tnLfin.num.  t7.C0d.de codtciU.fitctiti.  m§.  tejks 
muttm.num  i  .Infhtut.eodem,  Campcg  de  tefiib.  rtg, 
1  x^  fub  z.faUent.^verJ.fectu Jitn tejiamento  ejfet  adje- 

cIahJuU  cpdicillaru.  Mo n cad  tn  addit.  ad  Crot.  dc 
ttJltb.part  i  num  s.ltt.H.infin.  Viiinic.d.Lnum.66. 
£xccpuo  i.eftindonatione  cau(a  mortis,  namin 
donationc  cauCa  mortis  focmjna  potc  f  adhibcti 
in  tcftcm  Arctin.  in     tejlesautem ,  fubnum.i.  In- 
^itut.  de  tejlament.  GinS  in  §.  donatio  caufa  morti*, 
^uaji.ii.nurry^.  Exccptio  j.  cltin  dcclarandotc- 
:ftatorif  voiuntatcmaH»biguam,tunccnira  cum  a- 
v^acar  taacummodo  dc  ptobationc  &  non  dc  fo- 
."lennitatc  famtna;  ad  probandum  admictuntur, 
..Oidrzd.  conJiLi9y.Ducnn  reg.^i  ^.tn^.ltmtt  Man- 
4tic.de conj^.ciur.ult.xfolunt.lib.  i.  tu.  \  6 .  num.  j..  Ma- 
jf^lcard  deprobat  Itb.  i.concluf.  ye^.  num.  17.  fixce- 
^fiio  4.  citfi  agatur  dc  piob^ionc,  quod  tcit^tor 
i^.  -  G    4  fuam 
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vftliditAte,  tnnc  fi  volumus  probarc  pcr  inftrumea- 
tum,Notarius non  haberurpto  tcfte ,  fi  autcm  vo- 
lumus  probarc  pcr  rcftes,  tunc  fafficit  Nouriui 
cumaliis  fcx  tciHbus,  Ncvizan.  inconfil.x-j  num. 
\^.vtrfnonof?jlnt.i\ixA.confiI.]jZ.ntt.  i6.  Piuckm. 
co»/i*.ii.iz8.ubiait,li  vcriras  teftamenti  fundc- 
turnoain  icftium  dcpofirionc.fcciin  inftrumcnto 
NotariijUltraNotariumalios  fcpccm  tcft.srcqui- 
r  j  Ludo  V.  F '  ch  f  interconf  Ulujlr.conf  441»  pr.voi.  x. 

'  ubiait:Q3?Crtcd)a(fcfccf)6  5eii5enimIc6ni)m&  / 
t)n&tt>crtcttfamptDcm'yjofdrit>t»pm  Oii(t)ter 
ftort/  l)cr  'Dcrfforbene  fl(fofcm(Ee»ramenigc* 
ttiad?tf)a6c/bamitalfo  I>er  Qttcfttcrp-rfonaauthc- 
ticans&pubhcans  tcftimeoti  fcnc /pcrtit  qucm.. 
admodumt<ftamcDtaapcriant.cV/;'«^/*<^«''.C 

ttfiam.  fo  mdgc  Dc  r  0  ii>f  avins  aiub  ei»  ^ctig  fei>ii/ 
tm^  werDc  bas  <!:e|>amcnt  fra^ftig  crhalten  /  ita 
doccre  AogcluTi  mi^.ji»./»//r*  t^t tejtam.verb  infin. 
^/oj/^mquo  numerofcptem  tcftium.  "XOo  Abctbit 
^cuc^en  i?erftorbcn  fci)en/t>«D  man  grftnbe  |Td)  t>ff 
icsNotarii  ald  authcnticancis  &  pubhcantis  in- 
ftramcnrum,l>arp"iincl>aftire)lamcnta(6cUii)eri.» 
licIyimDfolcnn  ilcrrrtmctttniclH  crbaftcn  werDen/ 
ftjrtnn  ee/of^nc  DenO  totanum/iiur  fcc^e  ^cu^e 


TlTllLUS  VI.  1 

f>E  T^STIVM  CONDITIONE  ^ 
tdonea. 

I     •fDcbentctiamtcftrsintcftamatoadhibiti  ciTc 
idonci.Doncll.//^.6.^<»».r<»/>  7.».  jo.Grafl. 
^.57  n.i  Sitcftcsinidonciadhibcotur.ccftamcntu 
•  •nullumrcdditur,necexeoharreditas  adiri  potcft. 

cciamfi^velunusraotumfitinidoneus,  /.  i^.Jj^^  dtj 
'  tefitb.l  ii.C  dete/iam.  Wcknbcc.mparat.fijmte- 
^jftifm.fttcer.  num.  i  i.infin.  mfi  adjcaa/it  claufula 
;*t,  '        .  i    ^  codi- 
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codicillaris.  l4oaci  autcm  fuaCj^jut  ccf^es  c(Ic  non 
fiohih^cniMiti.tejtes,  lnjlit.d*teJla.m.ordm.  DoqcU« 
lib.6  cMp.-j.cap  10.  , 

•f  Fccmi-.a pcohibccurcirc  tcftis  in  tcftamcnto  x  % 
|k  tejles aHtemylnJlit.de tejiam  l.quitejiam^nto,  §  mu- 
lt9ryjf.de  tejiam.  Profp.  tarinac.  de  tejiib  tit.  6 .  qu&fi^ 
f9.ca/.)  num  55.   Exccptio  i. cihn codiciHis ia 
qaibus Focmiox  ponunccHcccftcs,  Tiraq.  delegib. 
connub.l.^.mum  eojunciojnttm  yo.in  jin.^verf.  quod 
txe§.  Viv.tn  eomm.opin.verb.tejies  cffenon poteH  mu- 
Uer^num.^.  Ubiampliac,  ccumquodomncscct^cs 
cn*cocfQBmia2,£man.  So^rcz.  injuo  thejaur.  recept. 
fenient.ltt.M  nam  349.  GTA{l'.§.CodictlIiti,quijl.ii, 
num.  1  X.  ^  $.tejlam.  quaji.  ^j.num.  4.  ExiDdcCc- 
((uicur)iiiacciUmeQcoaliquo  (ic  appoilta  claufa-! 
lacodiciUaris,  &  vigorchujusclauiulx  ccdamca- 
tamruftmeacuriQ  vim  codicillorum,  qoq  viciari, 
iiccf^eN  facrmnasadhibiczfucrunc.  Bald.  inl.  quite» 
fiarrtento.  $  multert  tn fm.  nerj  tn  ea  gloff.  ff.  de  tefam, 
•Jaf.  tnl fin.n um.ty.Cod.de codtciU.^tctiD.  in%.tejks 
mutem^num  i  .Injittut.eodemjCinXj^c^  de  tejiib.igg, 
1  X4^  fi4h  i.falleat.verj.fecue fitntejiamento  ejfet  adje- 
£ia  cJoMjuUcodictUarte.  Moncad  tnaddtt.  adCrot.  de 
tejitb.part.i  'num.6.Ut.H.iajin.  iinDZC.d.l.num.66. 
£xcepcio  1.  efliadonatione  caufamortis>  namin 
dooactoac  cauCa  morcis  focmina  potc  >  adhibeii 
in  ccliem  Arctia.  in    tejiesautem  ^  fubnum.i.  In- 
fiitut.  dt  tejlament.  Gralf  in    donatio  cauja  mortit, 
quA/i.i  i.num^^.  fizccpcio  ;.elUo  dcclarandocc- 
iiacons  voluocatcmaHibiguam>cuaccaim  cum  a- 
J^car  caacummodo  dc  piobacioae  &  noa  dc  fo- 
»icaoicacc  fxmina;  ad  probandum  admiccuntur* 
.  Qidrad.  confil.x^y.Duenn  reg.^  i \.tn  4.  Itmit  Mao- 
4t\c.deconjei^iur.ult,uolunt.lib.t.tu.  \f>.num.  j..Ma- 
ficard  deprobat  Ub.  i.concluf  y€y  num.  17.  Exce- 
.f  cio  4.  cUii  «gatur  dc  pcobAciooe,  quod  ceiU(or  . 
X.  G    ♦  fuam 


I  o  4        lib.  I.  de  ultim.  Voluntat. 

fuam  voluncatcm  in  tcfi^ameto  crpontam  ,  pofl  te- 
ftamcntum  &aIioccmpore  fine  teflamento  rcvo- 
cavit,  Bamtuncfocminar  ad  tcftificandum  adinit- 
tanturBald.m conf.^  j  f*ilum fufer quo con/iiiumpe- 
titur,nMm.yverfprA/ereMMdprt>bandum,lii. i.Nzttz 
in  l.hMc  confultijfimM  ^.eximperftHo,  num.  74.  C.  dtj 
teftMm.lA2xc.KntonM3iVtx.in\.tefti<Mutem,num,\i» 
Jnfti/  de teftMm.Ducn.reg.  j  x^.in^.Umit.  Mafcard. 
deprobMt.lib.x  d.conclufj6ynum.  1 8.  Farinac.4//0r. 
num  7 8. 79  Exceptio  j  cft,  fiftatutum  rcquiratia 
tcflamcnto  folum  numcrum  duoium  aut  trium  tc- 
ftiumrNam  tunc  famina  potcrit  la  tcftcm  adhibe* 
ri,  Dcc.i» lfoeminA,num.  j .ff.de reguljur.  ubi  camca 
fccus  dicit.quando  ftatutum  requircret  numcruoi 
uatuor  aut  quinque  tcftium,fcquitur  Jofeph.  Lu- 
o  V. in  fuu  comm .cptn  conel.  ^^.in^.  fallent.  Fa r i nac. 
d.loc.num.%\.  Exceptio  5.c/tinfQC[niaa,quarcom' 
munitcrrcputaturpro  viro,  nafndonec  dctcgacur 
cjn«:  vcrus  fcxus ,  adhibira  in  teltamcnto  pro  tcftc 
erit  idonea  ac  fi  eifec  vir.  Alb.dc  MaJer.  in  trM^.  dt^ 
ieftib.pMrt.^.num.6.  Jofeph.Ludov.  d.concluf69.  «• 
j.fMllen/.  Farinac.  d.loc.num.Si.  Exceptio  4.  vidc- 
tureffcquod  mu)ierdejurcCanonicoin  rcrris  Hc- 
clcfia:  Romana*  &  in  terrislmpcrii  ioloro  Ecclefia- 
'ftico.poftit  c/Te  tcftis  in  tcftamcnto,  Abb.  Sc  Anch. 
incMp  cum  ejfes de  teftMm.  EtcilcommunisfccundiX 
lmo\.  in l.potefl ,num . ^  ff de legdt.  i.  Ruin.fon/  19  i. 
num  j.lib  i.Vzril.conffi  num.  1 6  lib.  j.  ]ziin  l.  hmc 
confultiftima,  ^.eximperfe^o.num.  1 7  5.  Hicron.  Za- 
Dct.    trMSi.differ.utriuf^jur.  d<jferent.      num.  3  8. 
Ciot.deteftibpart.\.num.9.(^io.  ubidicit,  quod 
hanc  fcquaniur  communitct  Canonifta; ,  &  magis 
communcm  dicitVafq. /i^.  x.d(rfutce(f.creMt.  §.  i  z. 
num.^xper  c.tum  eJfeSfdeteftMm.quod  foleaoitaccm 
tcftamcnti  ad  jus  gcntium  reduxiti  quojureooa 
(liftinguitur  tcftimoniufocminarA  ccftimonio  virj. 
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ContrAriamfententiam ,  quod  fcilicec  faemiaa 
etiamdc  jureCaDODiconoo  pofllccHc  ccliis  ince- 
ftamcoco  ccnct  ^o^. incform.de  V.S  Fcder.  deSco. 
confioi.  KomzD.inauth.fimiliter,  C.  adleg.  Falcid. 
Imol.inc.cum ejfcs.de tejiament.  Alcxznd.eonf.jo.O* 
confyy.  'volum.  i.  Albcrc.  Brun.</*«rr«^.  ^  relax. 
foUnnit.c^formA,qujLjl.S.Tu2i\  l.  9.  connuh.nu  45. 
£c  cit  communis  fecundum  Bclloo.  conj.i^.poii  ,n. 
8.  Vivius.  verf.  teJHa ejfe  nonpottft,  num.  z.  Johann. 
Dilc(5l.  de art.teftandi.tit.x.caut.i.num.  1 07.Dcc.in 
c.i. extr.de tefttb.i^  ff.de reg.jur.  Eccltlong^  vcrior 
&  magiscommunisiccundum  Clarum^wit/?.^  5.». 
j.  Em3.a.Sq2icz.inthefaur.rccept.fentent  lit.  M.nu. 
1^4..  quod  ubicuoque  non  repericur  aliqua  difpo- 
(icio  juiis civilis expreisc mucacaa  jure  Canonico» 
nooflcbcmusinduccrpdillcncioncmiocerjus  Ca- 
nonicuro  Sc  jus  CiTile,&  opioiooem  excludcncem 
focminarum  ceftimonium  a  ccitamencis  probabi- 
lioremcirc&  maximcaheriopioioDi  refragari,  c. 
cmmeJfesyio.de tejlam.  dum  requinc  pra^cerfoicnni- 
cacem  juris  gencmm  Przsbyccrum  &ceftes  idoneos 
aicCovar  tnd.  c.cumejfes ^num.  i6.  &  ab  hac  opi- 
nionc  noncife  rccedcndum  ajunc  Grail.  ^.teftam. 
quaft. ^y.num.  3 .fziinzc.d.bc.num.S  1 .  Exccpcio  7. 
videcur  cHc,  (i  adhibeacur  muiicc  honefiiflima ,  fcd 
rcprobacur  Covar.  uht  fupra. 

■\  Hermaphrodttus  celiis  (n  ccflamenco  efle  noa 
poccii,  f^ixmc.de teftib.lib,  1.  tit.  6.  qudft.  S9  caf.  3. 
num.^j.  Nifi  przvaleacin  eo  fcxus  mafculinuS) 
cnncenim  mafcuio  zquiparacur  &  ccdis  cifc  po- 
tcft  in  tc{k2mcnto,l.ijU4.ritur,ff.  dejiatu  homin.  l.  re-  , 
•  petundarumy%.ijf-deteftih.  c.Jiteftes,$.  Hermaphrodi- 
.  ttUt^.quAft.j.  CfiA.^.teftMm.q.  ^y.n.^.fznnAcd.loe. 

-j-^rn/M.rcrvusceflisinceflamencoefrcnon  po-  $ 
lcStiS.Clnftit.dtteftMm.iio.i.  -j.ff.  ^uiteftam  facer. 

G  j 
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Erccptio^iitcmporc  celUmcattfacicodi  cemmuoi 
opioionclibcrcxiftimabator,«j.7  l»jhtut.d§tejiam. 
otdin.l.i  Ceed  Gtid^^.rejiam  q.  ^y.n.ii  tunccoim 
noo  tantum  tcltamcBtum.  io  quo  adhibitus  fcrvus 
▼alct,rcd&  rcllamcntum.ioquoralis  icrvus  adlii- 
hitiiscrt,potcftpiobari  pcr  taiem  fcrvum  tcilcra, 
V3i((^.dejmece(f  crentM  i  $.  i  i.num.  8«.  Grail".  §.  te- 
Jiam  7  f  5.»  11. 

4  -f  Deportatm  ctiam  non  potcit  cflc  tcftis  io  tcfta- 
mcDCo  quiahicpoltuianturtclkcscivcsRomaoi.i 
fjMc  conf/tltiffim0,C.dete(iam.  Dcporuti  auccm  ci- 
vcsciic  dcixcrant. §  cum autem.  ln{itt.quib.  mod jm 

,  patr.potejl.  foivacur  lo  cantuno  utquamvistcilamc- 
cum  fiatiocalofula»  in  quamquis  dcporcacus  cft, 
deportacumocibiquidcm  ad  ccflamcntum  adhi-  - 
bcri  polfic,Donci./r^.6.Co;»w*»/.c  7. 

^  ^'^'"«^^''pubhcojudxiotcftcs  in  teftamcnco 
cflc  noo  pollunt  $  te(ies ylnjlitut.  de  tejlam.  ordin.  L 
repetundarum.f  detejiib.l  10  ff.qui  tejianutnt.facer, 
i.iA^.jf.  de  tejiib.  Doncll.  Itb.  6  Comment.  c.  7.».  10. 

6  t  O.tmna:usob  carmenfamofumi  non  potcft  cllc 
ccftis  lo  tcftamcoto,/.  1  I  Jf.quitrjtam.facer.L  ob  c»r- ' 
nten,ff.de  tejiib. 

7  -f  Heretici  oon  poflunt  adhibcri  ccilcs  in  ccfta- 
mcmOyhnih.credenns.C  haretic. 

5  7  hKcommunicatia^Mtzm  oonprohibencaradhi- 
beritcf>c$intcftamcoco,Farin./i^.i./iV.6.^.  56.»«. 
6%. 99'  ubi  camcD  aic.ii  fit  publicus  cxcommunjica- 
tus ,  vclceitacor  habcat  noticiam  excdmuoicacio- 
iiis,quod  adh  bcri  oon  poilit. 

^  t<^**«*in  tcftamcncotcfttieflcnonpotcft,$.ri- 
fics, lnliit.de ic(l.ord$n.Alcx  tn L (i non Jpecialt,  C.dtj 
icJiam.Cota.confii^.n.^.iih.  z.  V3L((^.d.ejHceeJfcreat. 
lib.  1. $.r  I . ». 7  8 . Vi V. i» com.opin/verbjejiu  e^e  non fa- 
UjlcaecMinz  faUcnt.t:ktin.lib.t.tit.6.q  6  i.num.i^. 
Cizi]. §.tfjiam.q.  5  7.».  1 1.  quooiam  ccftacorem  vi- 
-  dcrc  non  poijcft,  ^  im- 
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■f  Impttbts  ccflis  in  tcftamcnto  elfc  non  potcitj  §. 
ufies ,  InjUt.  detefiam.ordtn.  l  hac  conjuUiJJima ,  ubi 
Jaf.  tc  Dd.  de  teJiMm.  Crot.  de  tedib  pnrt.  i.num.  1 1. 
Campcg  dettftib  reg.w  1.  in  j.fallens.  ubi  ampUac 
eciam  la  ccftamcDCo  adpias  caufas.  izvxmc.  ltb.  x. 
M.6.^.$S  n.7.^9.  Exccpcio  I.  fi  commuoiopi- 
oioncpro  pabcrcfuicrcpucacus»  pcrca^ux  craciuc 
Q\3iZ.ini. ttjinm.cf  ^j-.n.io  Gt^i^.in^.tejiam  q  ^f.n. 
17.  Exccpcio  2.  li  ficmajon^.aanis  Fab.&Dd.is 
^ .  tefies ,  Inftit .  de  teftam.  ordtn .  F  a  n  n .  d./oc 

-f  Furiojm  ccffcis  10  ceftamcnco  cllc  aon  porcft,  <|. 
teftes ,  inftit. de  tejism.  ordin.  Profp.  Farin.  deoppofit, 
C9ntr.perjon.teft.Ub.^.tit.6.q.6\.oppo(it.  lo.n.  9.  fcx- 
^epcio  i.ficcmpore  intcrmiflionis  ccliis  cffc  adhi- 
bicus./  10.  4  jf.  ijui  teftam.  facer.  Exccpcio  i.  fi 
aotefurorcmccitis  in  tcllamencocii:adhibicus,^.i 
105.4. 

'   ■)[ Predigmin  ccftamenco  ceftis  cflc  noa  pocefl , 

l.iscuiyii.ft^.qurteftam.facer.i.  teftts»  Inftitut.  dete- 
fiam  Exccpcio,  (i  bonis  non  cit  iaccrdidtum,Profp. 

Fannac.  de  eppofit. contr ptrfon.tift.  Ub.  x.  tii,  e.quefi. 

5  6.T/.1 1.^.458. 

tS^r^^wincclUmcQtoceftiscflc  non  poccft,ji. 

teftesauttm,  &  ibi  nocanc  omncs.  Inftit.dtttftam. 
'fA^M/M^cciiisinccitamcacoeflcnonpotelfcjl./f- 

fies,  Inftit.de  teftam. 

■\  Monachi  (y*religiofi  poirunc  intcftameiiro  in 

cedes  adhibcri  Bald.  incap.  nuper.  extr.de  tejiib.  ^ 

€onftl.x»tncip  (jtudam ftcit  teftamentum »  ZarabcH. 

coitjil.  9j.  inctp.  fjuo  aJ  primum  dubiumt  SigooroJ. 

eonfi  157.  tncip  faSum  fic  fe  habet ,  Jaf.  tnauth.  in- 

grefJi,col.  i.C.de Sacroftccleffiizct.cotfj'.  i  f  9.  Silvan. 

conft6.n.yt'hn.iic.cumnunciM,n  1  extr.de  teftib. 

Baid.f»  L  habeat  ,num.  45.  C.  deSacrof.  Ecclej'.  Croc. 

de teftib.num.i^.  P2n(.conf.6o.nu.ix.Ub.  Boll.i» 
rtit.d€oppo(it.cewtr,teft.nu.9  x.tnjin.  Thob.Non.<n$. 
•  '  tefttf 


iot  lHf.LdeuUim.Voluntat. 
NjhsMutem,num.  ^  .InJiitMteftmm.ChT.in  $.  tefiam. 
f.f^.verf  Hlteriw<jUdro.  Eman  SoAtcz.  infuotht- 
Jaur.recept  jent.Ut.T.  num  i  1 6.  fixccptio  i .  fi  in  tc- 
itamcDto  eorum  Monaftcnum  fit  laftitutuoi  t«- 
probatur,  Vitius  Itb.z.cemm.opin.verb.tefies Menii- 
cht.num.i.  Grafl: ^  tefi/tm.q.^-j.tmm.  i  j. Profp. Fa- 
tinzc.deepfofit.contr.perjon  teji.lib.  i.  «/.i6.     60.  n. 
469.  Etccptio  1.  fi  Monachi&Rcligiofiio  tcfta- 
,  nicntisrccipjanfurintcllc$fintIiccntiafupcriori$, 
Johan.  Fabcr.»» $.  tfjiesstitem, nuf*.    Injitt.  deteji. 
M^icztd.coneluJ.  i6i.num.  x.  quia  MonacUi  &  ii- 
milcsRclgiofi  non  habcntnec  vellc.acc  aollc.co- 
rumqj  vomntas  a  fupcnoris  voluntatc  dcpcndct. 
Sedcentrarttwf,  qaod  imo  nulla  rcquiraturliccntia 
confuIuitSylvanre»/ i6.num.^  injin.verfnec objlitt 
fiijutsdtceret,&Jeq.pcn.  Vigl.qucmaUcgat  Thob. 
Hotx\M%  tnd.i.tellesfHitem,».6. 
6     t  Legatmriu»  potcItcfl'ctc(lisintcftamctoin  quo 
lcgatum  ipfi  cfl  rcliiflum  teXt.  efi  n.  IMliMtibu^t^ 
.i^iglofl.  inverboprohtbetur.  Odoficd.num.  i.  Joh. 
Sichitd.num.^.  Corn.»  1.  }i( n.\.fj^%. Cod.de tefi. 
text  tnl.tejlam.  inpnnc.  tbi  ^ejitod  (jji*  in  legstttrio.  fjf» 
ib^ Albcnc.  Bald.  GodolTrcd.  Angcl.  Imol.  Jaf.  Ful- 
%o[.ArcUti.jft<'eteJiamtexe.in§legMtMrii.f^ibi?ott, 
Arec.Thob.Non.  Injiit.dstejiam.  text  inl fiquisitm. 
(^tbtdem  glofl!  &  communitcr  Dd.  D.dereb.dub. 
Grafl".  ^.tejlament  qudji.  j  7.  num.  1 5 .  Viv.  incomm. 
cpin  verb.tejies  ejfe  nonprahibentur,  &  muItiaJii  rc- 
lati a Profp.Farinac  de oppofit.contr.perfon.tefi. Itb.  x. 
,  ftit.6.ifudji.  6o.iUat  ^.num.iiy.  Hiceptio  i-  li  fit 
tcftamcntum  nuncupacivum>hzc  Ejcceptiorepro- 
baturFarinac.</./rr.4i//».t89.  &legatanum  in  tc- 
ftamcnto ctiam  nuncupati vo poflccflc tcftcm ,  ct- 
iamquodnon  fit  in  fctipturam  per  Notarium  tc- 
dad  um  affirmarunt,  CaHtcnCin  d.i.dtiiantibMe,fiu. 
'  t .  verffi  vtro  non  efi  confeaum  infirumtntum.  Ji  1 1  bi 

cciam 
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etiam  Salicec.ff .  1 .  'Vitf.  jtd  SicoL  de  MatMrell.  Corn- 
num.  j,in fin.verf.Mt  lcquimur in  ttflMmente ,  num, 
S.C^^.  ubirclatis  concrariis  rcliaturde  communi 
opiniooe,  C.detefiam.  Aicz  in l.qui teJ}Mmento,num, 
X,  ubi  tcftacur dc  vcra  &  communi  opinionc ,  Arc- 
cin  in §  lf^at»riii,num.i.verfquandocfjtefiamentum 
noneff  JcriptumAnjiitut.eod.  ubi  paritcr  de  commu- 
ni  ceftatur,  GrafT  q.^j.num.  1 5.  Cootra- 

rium  camco  qaod  Icgatarius  ad  ccdamentum  nttn« 
cuparivum  probandum  ooo  Hcidoncus  ccfli$j<]ua- 
dooocftper  Notariumin  fcriptum  rcdatf^um  tra- 
dit  A.D^c\.in  d.l.dtciMtiBMi ,  num.  i.verf.fidetefia-' 
mento  qKer(ttur,f.eod.  Fclin  in  c.infuptr ,  num.  1 1 
ibietinm  Khh  num.  ^.extr.de  tefitb.  Campcg.  dete- 
fiib.  reg.%^.inult  faUent.  Dilcd:  dc  arrcteftandi. fif. 
x.ttibr.detefiam.ordin.conf^.num.j.dji'  8.ubi  loqui^ 
turquandoeftqutcftiointcr  prartcnrum  hxredem 
&  veoieQteroabioceftacoiThob.Noo.  ind.$.  legO' 
tMriis,num.  i  <^»i#.9.ubiiDquic,xj^uodfitcftamcn- 
tum  ouDcupativumooo  fuericin  ictiptisredaiflum 
perNocarium,lcgacariioonponiQtineoteIlcs  nec 
de  eo  judicialiccr  dcpoocrcMcnoch.  dearbitr.jud. 
qutfi.lib.x.cafu  io6.pofl,num.  i  ^.Cmi.  JaQ.confiL 
I  i.num.  iS.  ubi  ceitaturdc  commuoi ,  ficucillum 
refcrc  Villalob.  incomm.optn.  lit.  T.num.  5  1 .  Andr. 
ftc\\\n.lib.i.conf.%.Kftm.^j.  quod  omnialoca,  ia 
(juibus  dicicur.Icgacanospoiieenccellesin  ccila- 
jTienco ,  loquancur  io  rcilamcoco  in  fcnpcis ,  Dua> 
tCD.  in tit.qui tefiMment.facer. pojf.  cap  detefiib.  Er- 
cepcio  1.  ii  lcgarariusadhibearurio  rciicm  ooD  ad 
roleoaizandum  ccilamcncum,  fedadcomproban- 
dam  ceilameoti  validicacem:  rcprobacurTiraquci. 
mtraii.res  inter  alios  oBa ,  verf  unde legatarii ,  Mt:- 
noch.de arbstr.jud.qudfi.ltb  x.caf.io6.nu.\^.  Profp. 
Farmac.</./.;»«^.  i8  9.ubi  rcitacurde  magis  com- 
muai^cciamquodquaeAioficinccr  harredcm  icii- 

pcun 
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ptum  &*  veBieocemabinte()ato.  Excepcioj*  Sib- 
mDcs  ccfics  ccftamcocaiii  iiac  icgacarii)  hxc  Exce* 
ptioadmiccituria  ccihimcocoouacupariyo  >  fcdia 
tcitameatofcripcorcprobatur.  In  icl^amcnco  cc- 
iam  frnpto  omocs  ceites  polluoc  cilc  lcgacarii, 
^io[^>.iinaac.d l num.i^.O*jc^.  Exccpcio  4.  vi- 
dccur.qnorllcgacarius  oon  admiccacur  ad  ceitifi- 
caodumin  caufa  coUcgacarii  cum  quo  harrcs  ha- 
bec  conrrovcriiam  :  admiccicur  ha:c  Exccpcio,  fi 
CAufa  legacarii  qui  cclhticari  debcCj  dcpcndeac  a 
caufa  collcgataru,n  vcro  ipiius  caufa  i ndc  000  dc- 
pcn  icar,repcobacurha:c  cxcepcio  Profp.Fatinac^. 
/.0193.  Ercepcio  < .eiliQceiiamencisi  io  quibus 
fuiScic  vcidcjurefpcciali,  ▼clutiin  ccitamcco  mi- 
licis,adp<ascaufas&iDCcrliberos,veiex  vigorc  a- 
licuj  us  liacuci  mioor  ceihum  oamerus.io  his  enim 
lcgauriinufuocidoQcicefleSjProfp.Fario.i/.  loc.  n. 
aP4.  Exccpcio  6.  quod  licet  Irgacarius  poiTic  clTc 
ceflisio  ccifcamcnco  ac  cciam  ad  illius  fol-nnicacem 
&  vericaccm  probaodam  fid  favorc  hieredis  fcripci 
coDcra  veaienccs  ab  inccn;aco :  Icemad  favorcm  al- 
terius  legacarii  concra  harredem  non  camen  in  caU' 
(apropriafuilcgacipocericullopadtoin  ceftem  rc» 
c\f\,per l.nullHSyjf.deteJlib  (^l.omnibus.C.eod.  Profp. 
Farioac.^./cf.  n.  19^.  niii  &  cxreri  fcx  ceites  ctita- 
mcotarii  omoes  dcponercDC  dc  codcm  legaco.cunc 
&  iDcereos,lcgacatmsiD  ceitem  ^admiccuur  ca  ra- 
tioDcquoniamlcgatum  poccft  relinqui  criamcum 
mioonaumcrocrlt^ium,  vidchccc  quioqucuc  ia 
codicillis  Profj».  Fariaac.  d.Ioc.  num.  zjjy.  Vcl  nifi. 
harrcscxptefscvclcacicctcftamentumapprobaircc, 
tunc  cnim  ccnfccur  cciam  approbaflc  lcgardm  ia 
co  coDcencum  &  cum  coofcqueaccreciam  ceites  ia 
tcitamcocodcfcripcosapprobanc  ccnfcacur,  oihil 
clt  quod  impediac  lcgacarii  ccitimonium  ,  eciam 
10  caula  fui  proprii  lcgaci,  Pioip.Farinac^./ff  .ow):^ 
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't.>8.<^  199.  ubiHicitmagis  communcm  &  refcrt 
Din'cDticDtcs.  Exceptio  7  <)uaDdo  ccilamento 
invalido  rxiflcnte.legatarius  lcgacum  amirtit,quia 
tunc DODc(l:doDeusccitisdcpuaend';dcillius  va-  ' 
lidjtatcJoann.Andr.  mc. i»y/</»*r,  7.  qucmibi 
Cc(\iiitu.iAachorin.num  6.  extr.de/efiib.  EcliaDC  ^ 
JoaoQis  Andrcar  diilindiooecKquirarem  in  fc  ha- 
berc  dixitlir  ol.inl  qui tefiamento,  num.  i.adfin. 
n.x  inprinc fif.detefiam.  Albcric. dcMalcr  mtr  dt^ 
teftil.cap  4.».5  j.Lanfxanc.r^e  tefiib.n.  70  Caropcg. 
de teftib  reg.% ^  in  x.fallent.  M.-^(ca.rd.deprobat.Iib.  3. 
concluf.i }  ^j.num  7  lib.t.concluf.y.num.$.  Vcrum 
coatcarium  >  quod  imo  legatarius  in  tenamcDto 
rcriptus.ccOisfitiDdiitiDdtr  idoncus.  cciam  quod 
data  illiusinvaliditatealiundc  non  Iperec  lcgatum 
fcripiic  Bald.  in  l.difiantibm .num,  i.  C^d.  de  tefiam. 
quemfcquutifunt  Coxn.  ibid.num.%.^num.  9.U-  ' 
bi  aliis  rclacisteiVaturita  communiccr  tcncri  Sali- 
cct.  ibid.num.x  verf.  Aliiautcmutjoan.  Andr.^ 
Cdttr.jun/io,  verf.mihi  Videtttr.  Imol.  in  di£i,l  qut  te- 
ftamento»  num.  1.  in  princip.  'verftamendejurepofpLJ 
defendi.juniio.  vtrf.ty^ licet hoc caju.  ubi  tcjlatur  de 
Tcriori  opiniorie^licctcontranam  dixcrit  acquio- 
rcm.  Et Joannis Andr.diitin(5lioncm divinaiivam 
xcpudiavK, Mcnoch  </««r^»/r.^»<y2.  lib.  t.caf  io6> 
num.  \.^.infin.  Exccptio  S.  vidctur  cilc  in  Codi- 
cillis^Angcl.  /fl  /.  dtitantibtUinum.  x.verf  itemat- 
fnd».  Cod.detefiam.  ubi  loquiturfubdubio&  per 
vcrbum  fonc,  Bald.  inlquitefiamenio,  inprin.  verf. 
ex hoctamen incido,ff  eod.  ubi  cciam  cogicandum  rc-  t 
linquic. 

fHtres,  qui  tcftamcnto  harrcs  inftituicur.in  eo-  17 
demcenamcncoccftiscilc  non  potc(i  t  ^.qui  tefia- 
mentOyjf.de/efi/im.  Exccpcio: quando harrcscx ha:- 
rcdicace  nullumconfcqiwcur  commodum.  &  ccr- 
■um  cl^  ez  meocc  tclcacovis  ,  illam  io  tocuoi 

alccii 


I. 


»  7 
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alceii  cfTe  refHtuendam  >  u»atafideicommi(Iar{6i 
qiiiatttiiCTiclecur,  ^uod  poffit  effc  teilis  in  tcfli- 
flaeato,  /  f«>gi,$.f «i  in folidHm,f.  ad  Trib$U,  Cioc.ir 

.  fiis  in  teftameato ,  ta  qao  fibi fideicommifloin  n* 
•if  erfale  relioquitiiri  Profper.  Fadmic.  dt  ofpofit, 
contr  perfon.teft.lib.  t.tit. €.qui.ft.  So.num  505  .Graff! 
§  teftam.quift.  ^y.num.  i  f.  Exccptio  i .  cjuandofi* 
dcicommifli  conHiciocdetidcerta.ut  quia  fuithz- 
resgraf  attu  reftituereilli  liarredtta^cmifi  iiac  libc- 
risdiiiceflerit:  NaiiilKiccarupoceftfideicoqpntfr 
iguiiis  iaco  teAtmaiCo  cflece^«    hoc  tmi%^ 
■  bhyn  eft  td  commodum  hjrreditatis  idtulum  lic 
p  er  reniuram  ,MrgJ.natUrMlitet,    /.  laquiitt»,ff,tkj 
^quir.rerumdomin.Ciot  intraii.detefttb.tuitn.  zo. 
verf.limitA  hanc  conclujionem,  P  r  ofpcr .  Fari  n  a  c.  /  loc, 
>    num.  5  04.  fixcepcio  x.  fi  tefli  io  tcdaracoco  adhi^ 
bito  teilatoi  in  alio  ceilamenCo  telin^uat  hasrcdi- 
•  Micin pctfiddcoifDniifliim ^  tcI  eompaUfilio.  iatf 
pnpillo  ha^fcdi  tflftftato  fubftitittiu-BOii  ioritatte 
cjus  teftimonium^fea  in  tefl^meoco  adiilbitaffli 
•     &  (kliccc  fidcicommiflTarius  ,  aut  fu^bflitutiis  um- 
*ver(alis  ooo  pofriccfTe  tcftisio  illo  tcOiameoto  t  in 
quo  ci ha:rcdicas  perfidcicomminum  rclinquitur ; 
noo  cameoprohibetar.^^o  inalio  rubiiicai  polhc 
h«fiedircriptoinpriiBoteftame«d->  Gofe<Lt»ll 

.jMrm.jo^* 

•j^      t-f^j^f^^^^^^MiS/Su^iMiMf  tton  prohibeati^ 
"    tcftcs  10  tcfUmcnto  (oi  affinis  vcl  conranguiiicij 
Cabi^\.infHbr.d$ttftib.concluf.ij^.num.  1 1.  Fariiw 
deoppofit.contr.perfonteftJib.  x.tit.6.qutft.  5  4.^.44. 
Ao  t-Fy^^fy^BoapoteilcfleteftisintciUmeotofui 
&tinsj.fedne^lnftitditeftmit.Ga!b€^^Mr^dtf§^ 

.  -  '  * '  .  |0£«» 
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fdgarcturin  tcftam.  Bald.  inlpnftntes^n.  i .  Salicea 
ibtdem  n.  ^  .C.de  tejlam.Gahi.d.concluJ.  ij^.num.  14, 
Iicct  Jai'oD.&  Socin>ibiper  eum  rclati  coQcrarium  . 
dizerinc>  vcl  nifi  tcIUmccumeilecfaduaijttxe  ^e- 
€iali.qttUltaa<etkiiifinitcetitt  celbilieiito  A4nii.c- 
Mntiiff»Gcit&BelIaiiict.  mlnfMUim  ftr  GMhid, 

f  p4r«r  noD  potcfteile  ceftis  in  ceilamento  filii  %t 
{\liyl.6.C.detefttb.  l.^f  eod.  lAiiasLC.de oppofit.  cantK 
ftrfonjefl.Ub.2..tit.6.q.  ^^.num.  196.  fixceptio  cft 
in  teftamcnto  filit  mtiicis tcUanci&  de  Caitrcnii pe*> 
€«Uo,tB qoo  pacer poBeft ifl  teftem  adbiberi iL^id^^ 
-iwfamm^t  %fitrttiiur4ttbm,  t^ikiDd  ffJeufimm,  ^ ' 
ykf MJmtUmmtmopinion.  vttb,  ttftifitMri  vel 
§f$m»f»t^pttterprofiU9,  hxctam5Bxcepcio,tUfll  ' 
demum locum  liab.  t  >  quando  fcilicct  filius  ccfta* 
turde  Cartrcnfi  pcculio  in  callris ,  &  militia  exi-  » 
f\.tns2'iO\xt\o(\a\t\ittextuiind.^percontr»rium.  Si 
fiiius  ceUacur  ooa  ezifteos  io  milicia  &  armoium 
cipc4iaotte|Mtteraon  poceft  eiTe  teftisift  {'jfimt^ 

difeeatix  eft;>qiiia  quaodofilias  ceftacor  itt  JniU^  . 
tari  ezpeditione » tale  eeftamencum  habec  privile- 
giam.uc  valeac  fiac  roIconiute,&  idco  patcr  pocell 
circ  ccfiis ;  quod  fccos  cH  quando  noo  eft  io  6«pe« 
dicioae>quiacttDc(iae  rolcnoicatib.  ajare  reqUi- 
fintmiiitts  tcftjmtttom  Ao  vtlct  Albcr.  deMalcC» 
.  dbl»jf«^.>M«.LA^.t  .MWkt<..Aibetic.detU^ 
/are»itf»iM)ii.4*a4if^>ftaliirelaii4g 

•fFiiim nonpottfk  eflc  tcdis  in  tcfcameoto  pa- 1^^ 
tris.fi vc fit  iD  potcftace >  five  cmancipatus ,  &  fivc 
pacer  coodat  tcfVameQtam>five  ipfe  patcr  fit  ab  alio 
bjneaioiticucus,  l.9.ffJ*tiftib.§.inttfiib. lnfim,d$ 
$i^.9nUm.CUt.SJ^kmimm»fH4ft.  5 5. mmmt. ^ 

H  #a£i- 
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farintc.if.f.54>»iifii.  1^7.  quia  ccafcturufiaqoafi 
pcifona.  • 

t3  t  Dome/Iici  tcftes  reciptaDCur  in  teflamentis 
Mdteftium  (^i^Roman.&  Dd  communiter^^/«- 
ftaTf7  izb.m^.f!ater,n.i.  Inftit  eod.]oin  Mar. Mon- 
riccll>«  repertorio  tejUum ,  verb  teftes  in  teftamentiiy 
quiefepoftrnt.Yana.fieoppoJit.eontr.perfon.teft.  Ub.  1. 
ttt. 6  -^.  s  5  J». 8  5.  Sed  Dilcd. dearte  teftand.tit.  x.rubr. 
de teftum.  ordtn.  caut.  ^.inftn.n  S  rierf.  Cayendum 
quoqucdomcfhcos  hzredis  fcripci  fufpc^tos  ha« 
bcre  vidctur  iD  tedamcnto. 

14  tr^f/^Wjqwicncnonpofluntin  judiciis,  ncc  etia 
in  tcftamcntiseflcpofrunt,/ quiteftamentOtf^l.eum 
qHi  jf.deteftaTnent.Qiot.deteftib part.i.  num.  3  An- 

fcl.&  Schacidcxs^iain^.teftes, Inftitut.de  teftament, 
2l\mc.ubijuprk,ejHAft.  5  6.num.^%. 
xj       lnfamii'\t\£3imi^\m\s  in  tcftamcoto  ccftis  eflc 
jproiiibctur,quoniaminjudicio  tcftiseflc  vetaturi 
Farinac.^.f^.»M/7j.4i.  niflparcesinipflus  teftimo- 
aiumconfentiant  Jaf.»»/.r«»<3i7j/>(j^«/oj.».^  7.  verf 
j^.fallit.  en  i.le^ur.C  defumm.  Trinit.  Campeg.</t-» 
te/iib.reg. i6.ineo  fallent.  Faiinac. d.q.  ^6.  num.  5 x. 
Adhoc  tamen  utrcpcllatur  duorcquiruotui)  Pri- 
mumcft.utrcverafitinfamis  iofamia  juris:  Alte- 
rum,ut  \xxc  infamia  non  flc  occulca,Farioac./^>i?.^. 
^6.num.i6.  Ex  quofequicurubi  non  ipfu  jurefcd 
pcr  fcnccnciam  concrahicur  iofamia.doncc  fcncen- 
riafcquacur,non  repclhccftemaccilimonio:  Icem 
fi  condemnacus  dc  infamia  appcllavic .  quod  pen^ 
dcnccappcllacione,  non  obftancccoRdcmnacione 
poflitceftimoniumdicere, Farinac.//.f.  56. 5^. 
^  pi.Ubi  vcroinfamiairrogaturipfojurcan  pof- 
fitrepelli  antequam  fentencia  dcclaracoria  zli  fc- 
cuca,quxliioniseft,Farinac,^.^.5^  «Min.j  aitex 
quodeclaracoriarecrocrahacureciani  ada<fius  an- 
cea|;eftoSj  idco  polfe  jtidiccm  eriamaaccdi(flam 

dccla- 
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\iechracoriam  condrcodcfaifloirrogancciiifamu  ' 
ipfo jurc a tcftilicando rcpclicrcquod egoaliis  cx- 
:k[mnznA}xmiA\ti(^\io,Lrepetundar^mJjcic,l.obcar- 
menyff de  teftib.  l  is  cniy^.tilt  ff.qui teJlament.fncirAo- 
quuncut  dc  damnacis. 

f  *f  lHde.i    aiii  tnfideles  polTunc  cfTc  ccftcs  i n  ccfta-  i  ^ 
knencO)  l.quontamiCoddeh&ret.  Vivius  in  com.opin, 
'verb.teftps  ejfe  nonpotefl  Chriftiante^.tn  fin.verf.faUtt. 

X.lAHIXZC.d.q  ^6.n.lll. 

>  •|-r<W(7rc^  C«r4/or  potcftcflcccftisin  ccftamca-  17 
to  fui  fMi^xWi.l.qui teftamento,6c  ibi  Angcl.Jaf.lrool. 
Ful§of.Arctin.&  DA.ff.deteftam.  Campcg.  deteftib. 
reg.-j^An  i.falient^inazc.tf  6o.».z84. 

■|-C/^riVipoiruntcirccc<tcsin  ccftamcncis  laico-  xt 
Tumi  c.reiatum,c.cum*JJes,extr.  deteftam&nt.  Arccin. 
t0nfi  5  9.n.  io.Albcric.4cMale^i0/r.</«/e/2}^.£,6.ji^ 

j4.Farinf.6iw.79.      \       *.  /  . 

•  '  t  Omnfj()Uinzrcacsinfticui  non  pofTunc  a  ccr  xj 

f^imoniorepcltuocurin  tcftamcnci$,ucruoc 

tici, Anabaptiila:Schncidv.^4./*/?«,i»/2ir.<^e/«-    ,  ♦ 

fiamordtn. 

■f Vcrum  nbrandum  cft.fi  ccftcs  forrc  varia  codi-  }  • 
tiooeufilinCtaiiaeo  ccmporc.  quo  ccftamcncuHct 
alia,quo  ceftacorinontu»*aucinccrmcdiis  cempo- 
ribus.condicio  eorum  infpici  dcbcccum  (lenacSc  > 
uc  fi  cunc  cales  fuccioc.qui  adhibcri  noa  polTcnCjCe- 
ftamentum  non  valeac,  fin  concra  nihil  noceac  ce- 
flamenco  fi  quid  ccltibus  poftca  contigcric,  /.  /»//*- 
Jlium,i.  I  .ff.quiteftam.facer poff.  Doncll.Commcnt. 
dejur. civtl. lib.6.c.j  in  fin. 

t  Ec fi <|uis  cx  ceftibus eo  temporc.quo  ficbat tc-  j  i 
ftamencum.communiopinioneidoncusexiftima- 
batur,  poftca  auccm  inidoneusapparuic,ccftamcn- 
tumfirmumhabecurac  fi.ucoporcebacfadum  ef-  * 
fec,  ^.1. lnftitut.de teftam.ordinan.l.  i  .ubi  Bacc.AIcz. 
&  Dd.communitcr  CM  teftam.jnl  Clar.  teftam. 
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Ectcftistcmporccooditi  tclUmcnti  cxiftcns  ido- 
ncus>vcl  commani opinioocpro  idonco  habituSi 
&  adfolcnnitaccm  tcftamcnci  adhibitus ,  tcmpore 
vcroapcriurx  cxaminis  inidoncus  cxiftcDS  ,  noa 
idco  impcditur  fcrrc  tcftimonium  fupcr  ifta  folcn- 
^  nitarc  Tcd  cxaminaii  dcbet  Dyn.  &  Jacob.  dc  Aret. 
quosfcquitur  Bartol.  in  l  adteftium,^.  i  ff.detefiam. 
"Thoh  hioi>.in§./ejiesMMtem,num.  i  j  14. 5f  hanc 
effc  communcmopioipncmtcftatur  Jaf.  inl.  i  .C. 
«/« f</?/iOT#»f  .Vafq  qui  cam  tcncndam  cflc  dicit 
Ub.%.num.i%.  Giali. ^y.nww  i  i.quiatcftcsintc- 
llamento  pro  formaadhibcotur,quo  cafu  iohabili- 
^  '  taspoftcacontingcos  vcldetcdlanooooccc,  Di(^ 
feotic  Azo  in  fumma dc  tcftamcntis  ordinandis  in 
£n.  nbi  vultjninhabilitas  poftca  culpa  tcftis  coo- 
cingaCinoD  poHit  ad  apcrturam  adhibcri>(i  vero  no 
^  poftca  coniiogac»  fed  taotum  decegatur  adhibcri 
pofllr. 

)i  tTandcmhic&iUudcft  notaQdum,fitcftator 
nlcrafepcem  ccftesnonnullos  alios  iDidoncos  ad* 
'  hibaicjteftameocum  non  ideo  infirmari  gloff.  8c 
Dd.  Comm.  inLqui  tejiamentOj^.per  contrariuuerb. 
pojfi.jf.qui  teftament.  Graflf!  $.  teftatn.  f .  5-7 .  num.  1 8. 
nam  quaodp  in  rc  non  neceCaria eft  dcfc^us ,  dif- 
poHcio  ob  eum  noo  viciatur^/.  i  .§.ftd  ^fimihi,jfA 
'verb.obligtu. 

TlTULUS  VII. 

DE  TESTATIONE  VOIVNTATIS 

mmteflibmedetuU. 

l  t^B^^ctcftacionehocjprimum  cenendvm  efti 
Aon  eiTc  necelTejCcftes  ea  icire »  qaae  ia  tcftameoto 
fcripca(hnc>accoramipfis  ccftacor  ea  pronuociarc 
dcbeaCf  fcd  rufficeic  teftatoiem  rcripcoram  ccfta- 

mcDCi 
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prmc.CdettftMm.  ra:^-, 
tScdtcftatio  &  declaratio  voluBtatis  conliftit  i- 
in  hist0bii$.Primumeltut  tcftatorfcripiottintj- 
Dcos  aut  ccrtd  demoBftiwi*  wftibuj  ptxTeottbilf 
dicttJttttmboci4bM»«Pi»»«-  Alwromatpe. 

UiflSoilliir  •  >o  citrcma  parte 

fiifcttbat, wiiUterwcfcitt.y cl  ^norbo  impcdi-^ 
tm  fttbrcribcrc  ncqucat,  adhibcatur  odavus  all- 
qttis.qui  cjus  nomincfubfcr.bat,/  hiUCO»fM$M. 
li  C^e/.>;./»#»/.nifiuftatotfuamMorcnptu^ 
coifccu,tunc  enimiicceffeno-eft.fiiprcimpedi. 
W  fttbfcrib««  ncquit.  ttt  oaavus  adlnbeatiir,#. 
MtMfiwmtm^  trh^  Sttbfcripwo  ttttcm  tclta- 

t*ml»Sefti*iwir^pfi««^<^^^^*"^^°^"'"'  '"''^•^ 
pS^.ff.qmiiftMment.f»c»r.  his  tcl  fimiiibus  ycr- 

^^0  PubUtt»  M»nu5  tcftor  hoc  mcumelTc 


teftamcntum. 


TlTULU»  VUI. 
•■  D£  FiCTC*  TESTirM. 
.  tsiaMBItftiam.  feuteftatio  teftium  quatuor  , 
ijcc^natz  i  ut  teftcs  fabfcrib.nt  tdUm^oi  uc 
obSgneBt  i  ut  hxc  faciant  fin.ul  &  p.«feailbM». . 
liquisteftibust  Poftiemi iiceoJ«»teiapoie,M«W 

dk  wOMMio  «ofiim  continen. ,  quis  cujus  tefta- 

IShoc-^l  ggp£«W«.ri«i«adhocroe»tM 
Cct4J.mciTinF«*/.iM..«fubfign.^ 
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ttps »utem  num.y Injiit.de tefiMm.ClzT. in $.  tejl^m. 
q.^^.verf  ftlrenu^  <judro.  Eman  SoAtcz.infuothe- 
Jaur.recepe  fent.Ut.T.  num.i  1 6.  fixceptio  i .  fl  in  tc- 
iiamcQto  corum  Mooa/tcriura  fit  ia(titutum  rc- 
probatur,  Vi»ius  ltb.2..cemm.opin.verb.teftes MonMr- 
cbt.num.i.  Gtzd.  ^.teftam.q.^y.num.  i  j.  Profp. Fa- 
liaAC.decppo/it.contr.per/on  teft.Ub.  i.  ttt.if>.  q.  60.  n. 
469'  F.tccpttoi.fiMonachi&Rcligiofiin  tclU- 
mcntisrecipianturin  tcflesfintliccntiafupcrioris, 
Johan. Fabcr.i« $.  teftesMutem, nu-n.  \.  Infttt.  detejk 
Ma(card.«»c/«y.  i6i.num.  1.  <juia Monachi  &  h- 
milcs  Rclgiofi  non  habcnt  nec  vcUc.ncc  nollc.co- 
rumcji  voiuntas  a  (upcrioris  voluotatc  dcpcndct. 
Sed contrarium,  qnod  imo  nulla  rcquiratur  liccntia 
coniuluitSylvanroif/ i6.num.^  injtn.verf.nec obftMt 
fiijuudtceretyf^feqpcl.  Vigl.qucmallcgat  Thob. 
Honius  ind.fi.te(tesMHtem,n.6. 

6  t  LegatMrim  potclt  cHe  tcllis  in  teftamccoin  quo 
lcgatum  ipfi  c(l  rchaum  text.  efi  n.  l-diHMntibw,^ 
i^iclofl.  tnverboprohtbetuT.  Odoiicd.num.  i.  Joh. 
Sichard.n«w.4.  Corn.»  i.  n.\.f^%. Cod.de tefl, 
text  inLteftam.  inprtnc.  tbi,quod(^  in  legMtario. 
ib^Albcnc. Bald.  GodofFrcd.  Angcl.  Imol.  Jaf.  FuU 
f^o[.ArctiQ.jfi<eteftam  text.in§  legMtMrii.(^  ibiPott» 
Aret.Thob.Non.  lnftit.de teftam.text  inl (iquisitm. 
&tbidem  pIoIV.  6c  communitcr  Dd.  D.dereb.dub. 
Grafl'.  ^.tejUment  ifudft.  5 7.  num.  1 5.  Viv.  incomm. 
opin  verb.teftes  ejfe  n4>nprohibentur,  &  n.ultialii  rc- 
lati a  PtoC^.l-Ar\o2c  deoppofie.contr.perfon.tefi. Uh.  x, 

,  ''tit.6.tjuAft.  6o.ill0t'9.num.  187.  Hiceptio  1.  ii  fit 
•eftamcntum  nuncupativum,hxc  Exccptiorepro- 
baturFarinac.<^.A>rn«i».i89.  &Icgatarium  in  tc- 
ilamcnto  ctiam  nuncupati vo  poflc eflc  teilcm ,  ct- 
iam  quod  aon  fit  in  fcciptutam  pct  Notarium  re- ' 
dadum  affirmarunt,  C9i^rcDCmd.l.dt£Untibtee,nu. 
1 .  vtrf.fi  viro  non  tii  confeaum  inftritmtntum.  Jl  1 1  bi 
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etlam  Salicct.».  i .  wr/  fid  Uitoi dt  MMi»eU.  Corn- 
num.j.infin.veTf.HMtloqmmurin  te/lamento ,  num. 
9.t!r9'  ubirclacis  concraiiis  tciiacur  dc  communi 
opiniooc,  C.deteftam.  hict  inl.ejMiteftMmento,num, 
%.  abiccAacurdc  vcra&  communi  opinionc,  Arc- 
cin  in$  le^atariiiinum.i.verf.quAndoqjteftamentum 
nomeff  jcriptum.lnftitut.eed.  ubi  paritcr  dc  commu- 
ni  ccftacur,  GraflT  $.t«ftam  q^-j.num.  i  j .  CoQcra^ 
riam  camco  quod  lcgatarius  ad  ccdamcacum  aun. 
cupari  vum  probandum  noo  Hc  idoncus  ccftis,qua- 
donocftpcr  Nocariuminfcripcum  rcda^um  tra- 
^it  ADgc\.in  d.l.dt^antthm i  num  i . 'verf.  fi de tefta- 
mtntoqKi.ratMr,f.eod.Yz\\ninc.infuper ^num.  ii 
sbietiam  Khh.num.  5.  txtr.  de  tefttb.  Campcg.  dt  te^ 
fiib.  Teg.Z^.innlt  faUent.  Dilc<fl  dcarrc  ccftandi. ri/. 
x.rubr.deteftam.ordin.conf^.num.j.^  8.ubi  loqui^ 
turquandocflqu;rflioinccr  pra^ccnfum  hxredcm 
&  venicnccm  abinccftaco.Thob.Non.  ind.^.  lega- 
tariis.num.  i  <^»«.9.ubiiDquic,cj^uod  ficcftamcn- 
cum  nuncupacivum  non  fucricin  lcripcisrcdaiflum 
per  Nocarium,lcgacariLnon  pofrinc in  eo ccitcs  ncc 
de  eo  judicialiccr  deponcrcMcnoch.  de  arbitr.jud. 
queft.lib.r.cafu  io6.poR,num.  1 4. Curt. Jun. co»///. 
I  t.num.  iS.  ubi  ccitacurdccommuni  >iicucilluni 
rcfcrc  Villalob.  incomm.optn.  lit.  T.  num.  j  i .  Andr. 
ftchin.lib.i.confi.HMm.^j.  quod  omnialoca,  ia 
quibus  dicitur>  lcgatanospoii'ecn'ccci\csin  tcila- 
menco  >  loquancur  in  ccitamcnco  in fcripcis ,  Dua- 
rcn.  in  tit.quiteftament.facer.poff.  cap  detefttb.  Ex- 

\  ccpcio  t.  iilcgarariusadhibcarurin  ccilcm  noo  ad 
folconizandum  ccilamcncum,  rcdadcomprobaa» 

.  dam  ceilamenri  validicacem:  reprobacur TiraqueJ. 

•  intra£i.res  inter  alios  affa ,  verf  unde  legatarii ,  Mfc^ 
noch.de arbitr.jud.qudft.ltb  1caf106.nu.14.  Prolp. 
Farinac.i/./.;?»^  i8  9.Qbi  rcitacurdc  magis  com- 
maai^ctiamquodqux/tioiitintcr  harrcdcm  icri. 

ptua 


n6  ilb.l.deulttm.Voiuntati 

ptum&' veBicDCcmabinte()ato.  Exceprio^*  Sio- 

maes  ttftcs  tcftamentarn  Imc  lcgacArii,  haecExcc- 
ptioadmittiturm  cciUmeDCODuncupativo ,  fcdia 
tcftameotorcriptorcprobatur.  Id  icrtamcato  cc- 
iam  rcnpco  omoes  teltes  poHuoc  cHe  lcgatarii^ 
Prafp.iarinac. i^-C?')^^-  Exccptio  4.  vi- 
decur.  quorilcgacarius  oon  admittatur  ad  ceftifi- 
caDdumin  cauia  collcgacarit  cum  quo  h^srcs  ha> 
bct  concrover(iam  :  admicticur  hxc  Exccpcio,  fi 
ctufa  legacarii  <)ui  teliiticari  debet,  dcpcndeac  a 
caufacollcgacanijn  veroiphuscaufaindcoon  dc- 
peii.1ear,rcprobacurha:c  cxcepcio  Profp.Farioac.^ 
i.nx^^.  Excepcio  (.cftinteltameDtis,  io  quibus 
fufficit  veide jurefpcciali,  fclutiin  ccftamcto  mi-' 
iids.ad  p>as  caufas  &  intcr  hbcros,  vcl  cjt  vigore  a» 
licujus  iUcuci  mioor  ccihum  oumcrus.iD  his  enim 
legacariioufuncidooei  cel1es,Profp.FariD.i/.  loc.  n. 
X94.  Excepcio  6.  quod  licet  Irgacarius  poiTic  ciTc 
teftisiD  celtamcDCo  ac  cciam  ad  illius  folrnnicaccm 
&  vcricaccm  probaodam  ad  favorc  harCcdis  fcripci 
conira  vcnientcs  ab  inrcftato :  Itcmad  favorem  al- 
terius  legAcarii  contra  ha;redem  non  cameo  in  cau- 
iapropriafuilegacipocericullopadioia  ccflem  re- 
cijpifper l.nuUMijf.de tejlib  (j^l. omnihuf, C.eod. Profp. 
Fari oac.  d.loc. ».  1 9  s  •  niil  &  cxccri  fcx  tcitcs  ttfta- 
meotariiomnesdcponerentdccodcm  legaco,tunc 
&  intcreos>Iegatanusin  teitem  ^admitttcur  ea  ra- 
tionc  quoniam  icgatum  poren  relinqui  cciamcum 
minonoumcroccltium,  vidchccc  quinquc.uc  in 
codicillis  Profp.  Farioac.  d.loc.  num.  197.  Vcl  nifi 
harrcscxprdTscvel  tacicctcitamencumapprobairct, 
tuac  enim  cenfccur  etiam  approbaflc  lcgacum  in 
eoconcencum & cumconfequenccreciani  ceitesia 
tcitamcncodefcriptosapprobafrc  ccnfeatur,  oihil 
clt  quod  impediac  Icgacarii  ccitimonium  ,  enam 
incauiafuipropriiIcgaci,Proip.Fariaac.</./<;r.»Mm, 
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c>8.^  15» 9.  ubidicitmagis  commuoem  &  rcfcrt 
DincDticDtcs.    Exceptio  7.  quaDdo  tellamento 
invaliclorxiftcnte,icgatariuslcgatumamittit,quia 
tuncnoDe(l:doDCUsteitisdcpunend'.deillius  va-  > 
liditatc.Joann.Andr.  mr.i»/tt/>rr,        7.  qucmibi 
fcquitur  Aochorao.  num  6.extr.  c/etejlih.  £c  hanc 
JoaoQis  ADdcca; difhodioDc?a:quica:em  in  fc  ha- 
bcrcdixitl)!  o\.iniquiteftamento,num.  x.ntifin.^ 
».1  inpiinc ff.detifiam.  Albcric  dcMalcr  tntr  dtj 
tefiik.cap  4  ».  5  f  .LaDfiaoc.^  tefiib.n.  70  Campcg. 
deteftib  reg.24.  in  z.fallent.  lAA^csiidMprobat  lib.  }; 
coneluf.  1 }  ^y.num  j  lib.z.concluf.j.num.^.  Vcrum 
cootrarium  ,  quod  im6  lc^atarius  io  tenamcDto 
rcriptus.ceOisntindiliiodr  idoQcus,  ctiam  quod 
data  illiusiovaliditatcaliundc  non  ipcret  lcgacum 
rcripHt  Bald.  in  l.diflantibm  num.  i .  Cfid.  de  teftnm. 
quemfcquutifunt  Coxn.  ibid.num.%.^num.  ^.u- 
biaiiisrcLitisccOaturita  communitcr  tcncri  Sali- 
cct. ibid.num.x  'verf  Aliiauterautjoan. Andr.<^ 
CAttr.junSio,  verf.mihi  videtttr.  Imol.  in  did.l  qsti re- 
fiamento,  num.  x.  in princip.^verf.tMmendejurepoffu 
defendi.juncfo.  'verfc^  licet  hoc  caju.  ubi  ccitatur  dc 
vcriori  opinione >  licet contrartam  dixcrit  zquio- 
rem.  Et Joanois Andr.di<tia(5lioDcm  divioativam 
iepudiavic.Mcnoch  Ve4r^i/r.^M«y2.  lib.  1.  caf.  106» 
num.  i^.infin.  fixcepcio  S.  vidctur  cffc  in  Codi- 
cilliS^An^cl  inl.  diffanttbtu ,  num.  x.verf  itemat- 
tende.  Cod.de teftam.  ub'  loquiturfub dubio &  pcr 
vcrbumfortc,  Bald.  inl qui teftamenio,inprin.verf. 
exhoctamenincidoyff eod.  ubictiam  cogicandum  rc- 
lioquic. 

X  HAres,  qui  tedamento  hzrcs  iD(lituitur,in  eo- 
dem  tcftamento  tcftis  cflc  oon  potcO ,  /.  qui  tcfla  ■ 
mento^ff.deteflnm.  Exccptio:  quaodo  harrcs cx  hx- 
rcditate  aullumconfequitur  commodum  ,  bc  ccr- 
•um  cl\  ex  mcotc  tciiatoiis  ,  illam  io  loruai 

altcii 
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•lceri  cfTc  refticaendam » utputa  fideicommiflatior 
quiacunc  vidctur,  quod  pbdit  clfe  ccnis  in  ccfla' 
mcatOt  l  cogt,^.qHf  infoitdum,f.  ad  TrehlL  Ciot»ili 
I  '  ufitk.nMm.xo.mfn^vwjpHtoettam.  * 

.  fiis»ceffal0eaio,sA  daoiiMfideicomiBi^^ 
,      -     w?er(alewlinqaitari  Ptofper.  FaEiM&i^^/^tfA'. 
j  c9ntr.perf>n.tefl.Ub.  t,ttt, t.quifl.  eo.num  j  o  j . GraflC 

§  tejlam.qu£ft.  ^y.num.  i  f .  Exccptio  i .  cjuando fi* 
dcicommiiiicoDrlitiocnccidccrca.ucquiafuithzo 
xesgra?  acus  leftituere  illi  hzredicatcm}!!  iiae  libe- 
riidiCceficrit:  NamlMccaru^oteftfideicoiQinii^ 
i^MsiAeoiefi«BcttCocireieAt8«dt  liocaaia,do» 
bilUB  eft  ail  COttmiodam  h«redicacis  um  fic 
fta€9mi!9m^»rgA.naturAliterj  ^  l.  laqueum,  ff,du 
Miptir.rtrumdomin.CTot.in trnSi.detefttb. num.  to. 
^    ll  virf.limitahancconeluJicnem.VioCpct.Fjinazc.d.lcc, 

num.^o^.  £xccpcioi.ficeiliiace(VamcDCo  adhi- 
bico  teftacoi  in  alio  ccilamento  i-elinquac  haErcdi* 
tatci^  yerlSiieiconyiiifliim ,  vel  eainpattfilio  Guf 
pnpiUo  hMttM  tnftftaco  lU^ftititiiu-BOn  itricac^ 
Cjus  ccftimonium  ancea  in  teft^ffien  co  adhtbttVilW 
&  fkiicec  fideicommiflarius ,  auc  fubAicucus  uni- 
VecfalisnonpofncelTe  ccflisin  illo  tcflamcnco>ta 
quo  ei  hasrcdicas  pcr fidcicommifluro  rcliaquitur  j 
nen camenprohibccur.^oin  inalio  fubditai  doIIic 
hzredircfipcoinprfmoteftameatcl-»  GoSE»i,mX 
qui  ttfttupento, «MOT.S. ff*  dtttftMm,  FatUMC di0Jf0t 
Mm».)o^  . 

^Agmts^emifmittitm  oop  prohibentac  eluS 
teftcs  in  ccflamenco  fui  affinis  vcl  confanguinett 
CabncX.infHbr.detefttb  concluf.ij^.num.  ii.  Farin. 
deoppoftt.contr.perfon  teft.lib. i.tit.6.quift,  5  4.n.^^, 
,  ^Frater  aon  poccitefre  ceilis  in  ceitamento  fui 
,  iuxn%t$.fedneqplnftitdi teftim,QthuiBrkh,d$99' 
.^#MN^x4JNMH,  II.  «ifi  iiflfe  ttfttcoie  fia^, 

'  sotap 
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fOgaveturin  ce(^am.  fiald.  inlparsntes^n.  i .  Salicea 
ikidemn.^.C.dttefiam.Gahi.d.concluf.  i^.n^m.  14. 
licet  Jaibii.&  Socioabi  per  eum  rclati  contianuiii  . 
4iierint)vdiiifit€ft<miMilicflet&aiiinjiueijpe- 
ciali.quiattiatfetkBiftAtrestB  ceftailieiito  A^in.i» 
caDtucGcattftBcUaaia.  mlqfkniaik  Qn^itl^ 
shidemn.1^» 

"flPstit noD  poteflefle  tefl^s  in  teftamento  filii  it 
fVLi,l6.C.de tejith.  l.^f  eod.^i-kiiazc.de oppojit.  contr» 
pirjon.teJi.Itif.2..tit.6.q.  $4..»ttm.  196.  Eiccptio  cft 
incellaiticntofiliimilicisteUaatis  dcCafirendpe^ 
(MUoiIb  <|uo  pacer poteftia  teftem  adliibetiji  L^ui  . 
Hfmmtitt0,  i^fiirtmratbm»  l!3^"ibiDd.  fdti^hm.  ^ ' 
YvtMfiUittmmmt  tpinioH.  vtrb.  tepficari  vel 
t(feM»poU0pMterprofilifii hazctamc  fizce|itio, tum  < 
demum locttm  habc t ,  quaodo  fciiicet  filius  tc^la- 
curdc  Caflrenfi  pcculio  in  caihis ,  &  militia  exi-  . 
(kuiSj^tO}it\o(init\utextmind.^percontrdtrium.  £i 
iiiBtteftattuBoB  etifteat  ia  diiUtia  ^  aimotttoi 
cipciycioBe  pater  non  poceftciTeceftisiB  ipfiuste* 
ftameoto,  ^  fed fiUum,  Infiiiut.  de  tefinment.  RattO 
di&rcBtiac  eft^qnia  quando  filios  ceftatur  io  milir  . 
tariclpcditionc>talc  icftafiicnium  habet  privile- 
gium.uc  vaicat  fine  rolcnnitate,&  idco  paccr  poceft: 
eftc  tcfUs  i  quod  fecus  eil  quando  noo  eft  in  ejrpcr 
diciooe » quia  tunc  fioe  (oleaBicatib.  i  jttre  teq|iii- 
ficiiaitlitis  ccftaiacMatt    valct  Albcr.  dcMalct 
.  titit0ikfm*U^.  I  'num.  1 6.  AIbcric.de  Rofat.  inl. 
fmmtm,mtm.4*CJtttJiikM9Uiithuitmhajhd^ 
^.».1^6. 

t  Filim  non  potcft  cfle  ceftis  ia  teftameDto  pa-  1^^ 
tris,fivefic  io  poceftate)  five  cmancipacus ,  &  fivc 
pacer  coOdatteibmeBtumjfiYe  ipCe  patcr  fitab  aXl<k 
htBmhMtmMMffdeteftih.S.i»iefifk,l»fiiim.df  ^ 
9tfmm,»tdiit.  Cltt»|JijfMMiM»i».f «Mi^  55.  mmK^ 
Otafi:  jp  saiiiwiw.  a*      1.7.  ftttfi  u 


«4       M.LdiMm>V9kufii*  .  - 

Wt6aBC^4^'S4*tMm,  197.  qoia  ceafetnnUMipif 
pcrrdlML       ^  • 
%l    f  Dome/liei  teftes  recipIoDttir  ia  te(huiiiuiric»£ 

sd teftium(^ihi Kormn.Sc  Dd  coramuahctffdtti' 
ftam.Vib.in f).pMer jn,i.  In/lit.eoii.] o»n  M9r.Moa> 
ticcWjn  repert0rio  teft^um ,  verb  tefies  in  teftamentit, 
^ui  efe pojftnt. Fario.i^  oppojit.contr.perfon.  teft,  lib.  x. 
ttt.  6 .9.  s  5  j».  8  y.  Sed  Diled.<<t«rr«  ufUmiSk^xjmbr. 
i§t^Um.  trdim  etHtf.  ^amjbf.  juerf  CaTendam 
qaoquedomc/hcos^hcredtsforipci  (o^AotJiM^ 
bere  ▼idecur  io  teftamento. 

14  ^r(r/?ej,q«ic{rcnoBpo(raatin  judiciis,  nececiS 
in  lcflaincntiscflcpcfrunt,/ quitefiamento,(^l.eum 
^ui.ff.deteftament.Cioi.  de tefttb pnrt.  i .  num.  j .  Aa- 
eeL&  SchneMevin.  «»5.  teftes,l»ft$tMfiltteftM9iut$t» 
r9:tin9c.mkiJupra.qHjtft.^6.ntm.4%.  •* 

X  j  f  J»jQMMf infiiinia  iuris  in  teftamebto  teftii  cfle 
f  cohibetaKjiqiiooiain  in  jndicio  teftitefle  ▼ctatw* 
f2Tinxc.^.f6.num.^i.  nifipartesinipfius  tedimo^ 
nium confcDtian t  Jaf. in l.cunSiospopulcs^ n.ij.  verfi 
^.fmUit.  in  i  .Ufiur.C  defumm.  Trinit.  Campeg.  dt^ 
teft^.ng.x6.imec  ftUent.  Faxioac. 4/. f .  $6.num.^%, 
Aflhoe  tameommdlacirdaoie^ainumii»  Pti* 
'  Mmeihntr^TecaUci^uBftinfiunia  jurit:  Alte* 
tQmsOchaec  infamia  non  fic  occolca>Farioac.i^'Af. 
^6.num.%6.  Ezquorequiturubi  aonipfojarefed 
pecfcncenciam  contrahicuriafamia,doaecfcnten- 
tiafcqaacac>non  rcpclli  ccilem  a  tcftimoaio:  Iccm 
Sl  condemnacus  de  iofamia  apfclla vic .  ^uod  pen> 
'  4enteappeiUtione,ttonobQaiicecoftdemaacione 

f '  ^l>pl'|wlftiiyuniumdicere, Faiiay>4f . i€.me.  j 
^>ft.'in>iTerdiafuniaiixi^ataripfojuce>an  po^ 
ncrepielii  anceqoam  fentencia  declaracoria  ett  Ct^ 
caCa,qua!fh*onisefl.Farinac,</.^.5<;  aiccz 
quodeclaratoriarecrocrahacurctiam  ad  adlus  an- 
tca|^cl^si  idco  f  oiTe  j«dicci;i  cciama^tcdidlain 
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)iecllaracoriaiii  coaftrtodcfa^oirrogancciofamia  * 
ipfo jurc a tclbticandorcpcliercquod egoaliis  cx- 
aminandum  ie[in(^uo,t.repeiundaT;um,ljcic,l.chcar- 
rmn,ftUte/lih.  Isscuiy^.ult  ffijui te/lament.fMcgrAo- 
quuntur  dc  damnacis. 

•j-  ludii    atii  infideles  polTunt  ciTc  tcltcs  in  ccfta-  i  € 
kncntOj  i.quoniam,Cod  dehAret.  Vivius  in  com.  opin, 
'verb.tefiu  ejfe  non  potefi  Chrifiianu6.tn  fin.verf.fallit. 
Z.YAiiQXC.d.q  )6.n.zxi. 

f  Tutor Curatorf otcfl  cftc  tcftis  in  tcftamcn- 
cofuipupilli,/.^«i'e/?««'W''.&  ib»  Angcl.Jaf  Irnol. 
Fulgof.Arctin.&  DA.ff.detcJlam.  C^tnfzg.  deteflib. 
reg.yi.in  i  fallent  Farinac    6o.»  184. 

fC/erifipoiruntcirctcltcsintcilamcBtis  laico-  x% 
T\im,c.reiAtum,c.cumeJfes,extr.  detejiament.  Arctia. 
confi^  9.»  io.Albcric.de  Malet.i»/r.t/</e/2i^.f. 6.«, 

34.Farin^.6i  «.79- 

l  Ow««(|UiKa:rcdcsinltitui  non  poflunc  a  tc-  xi 
flimonio  rcpcltuntur  in  teitamcntis.ut  funt  ^arrc- 
rici, AnabaptiitacSciincidw./W5i./e/?«, J«/2if.</e/»-   ,  \ 

fiam  ordtn. 

IVciumnorandum  cft.fi  tcftcs  forrcvariacodi- 
lioncurilincaiiaco  tcmpoic.  quo  tcltamcntufit, 
alia>quo  tcftatorinonci»,ant  mtcrmcdiis  tcmpo- 
ribus.conditiocoruminfpici  dcbct,cum  fienarSc, 
ucfi  cuac  caics  fucriot,qui  adhibcri  non  poiTcnctc- 
ftamcntum  nonvalcacfincontra  nihil  noccac  cc- 
ftamcnco  fi  quid  ccllibus  poftca  contigcric,  /.  «//r- 
fiium,§.  I  .ff.ijuiteftam.facer pojf.  Doncll.Commcac. 
dejur.  civil.  /tlf  .6  .c.j  itifin. 

t  Er fi quis  cx ceftibus co ccmporc.quo ficbaccc-  j f 
ftamcncum.communi  opinioncidoncus  cxiftiraa- 
batur,  poftca  aUccm  inidoncus apparuit,tcftamcn«  , 
tum  firmum  iiabctur ac  fi,  ut oportcbat,fadtum  cf-  * 
fct,  ^.-j. lnfiitut.de tefiam.ordinan.l.i.ubiBizt.Alcx. 
6c  Dd.communiicr  C.di  tefiam.jul  Clar.  tefiam. 


*  f «4/f.5 5. nHm.io.  Gra(r.§.r#/I«iw.f. J7.ii;'i1>.#f^ 
Bttcftistcmporcconditi  tcftamenti  exiftcns  ido- 
neus,vclcomminiopiniooepco  idoneo  habituif» 
&  ad  rolennicacem  teKamenci  adhibicus ,  ccmpoft 
,    ^   TefdapcrciusexamiiiisiBidoaeiit  ezifteM<k  adi 
ifleo  imf  edicnr  ferretcftimoBivai  faper  ifta  (alcip 
^    -BitaceredezaminaridebecDyn.  firjacob.  dc  Are^. 
qu  o  s  rcqu  i  t  ar  Barcol .»»/.  W w    I  jf^/f  ri-yfrfwi, 
'         Tho\>.Koi\.in$.teJiesMutim»nttm.  t  j  .(^  14.  haac 
efte  commuoem  opinioaem  reftatiir  Jaf.  inl.i. C. 
ditefiMment.VzC^.aui  eamtenendam  cfTc  dicic$.xt. 
fif,t.MiM.8S.  Grau*  ^.^^.ifliiiv-li^^^txiaTel^ftiiite- 
ftameoto  ptoteiiiBdhilteitiif,qMd>  dMMbiiWlt' 
)     '  *  *  taspofteacontidgCBS  veldetcAaBoandeet,  Di^ 

fentit  Azo  in  fumma  dc  ccftamcncis  ordinandis  ia 
fin.  nbi  vulcfiiohabilicas  poftca  culpa  tcftis  con- 
ciogac>Bon  poflit  ad  aperturam  adhibcri,(i  vero  no 
^   poftcacoBcingac*  fed  caatmxi  detegacur  adhibcri 

olcra  fepcem  teftciaoaBunos  alios  iaidoneos  ail^ 
I  '   hiboic, ceftamentttm  bob  ideo  iBfitmari  gloft*.  & 

I  D  d.  Comm.  in  l.  qui  teftnmento ,  ^per  eontrnriSverh. 

pojff.f.qui  tejlxment.  Gralf  § .  tejlam.  q.jj-  num.  1 8 . 
oam  quandp  in  rc  noQ  necefTaria  eft  dcfc^us ,  dff- 
poficiaob  eum  noa  Wciatur/  x  .§.fed  i^JtmHn,  ff.ek 


tlTttttt»  VII. 

DE  TESTATIONE  VOLVNTATIS 
mmteftibusedenda. 

I    tl^il^cceftationehocprimum  cenendam  eft« 
.  jBOaeff<:accdRii(tfftctfetUlie>  qociatcftiuiicafa 
icriptaihBt>atcoiamxplii  ccfiator  ca  ptooaadm 
Mcttf  au  fiiffciM  ttftttofcai  fddptaiaai  toA» 
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Tit,  VlLde  Teft.volmtt,coram  teft.ednh  117. 

mtatietiam  claafam  8c  iaTolucam  acq;  adeo  con-* 
iigDatam  &  li gacam  profcniB ,LhMt  confuUijTtms  iit^ 
pdmc.Cjietfftsm.  .  * 

;^$f4<i^^o  &  dfclaratio  ▼oluDtacis  coofidie 
iiii<ii»|liii>#ttmiii|iift<tfe  ^ 
iieoii^autcerc^  demottlluiii  teftibuf  ftaBi&iictbaf  ' 
cUcii^aom  boc  tcftamcBcam  clTe.  4Uera m  oc  pe- 
cacaceflibus  ucrubrcribaiic&  obfignencTerciam» 
utrcriptucaininmaourumeDsei  10  cxtrcma  parce 
rubiG:hbaCjauciiliterasoerciat,vcl(Docbo  impedi- 
tus  roblfcribcre  oe<|ucaC9  adhibeatur  odavus  ali-"  } 

mUfStlim^mt  fMtjltftetor  fua  mami  Tcripraci 
co»fecic,ciinci|riniiJtcceffe  non  eft,  fi  ipie  impedi- 
ciift(tibrcribere  Deqoic.  ac  o^vo$  adhibeacur»/L 
cum MHtiqMttai.C. eodem.  Subfcriptio  aacem  trfta- 
toris  boc ceftabitar,ip(ius  eflc  ccftameocum ,  arg  L  , 
.  penmlt.f.^mufiMmtnt.fiutr.  his  it\  fimilibus  ver« 
iHfi       PabUiif  M«vius  ccftor  hocmeumdGre 

'*DE  F^ICTd  TE5TITM. 

-^tf^t^ain  ccftium,  fcuceftatio  ccftium  quacaor  | 
imn  coBtiact  >  uc  teftes  fubfcribanc  teft^coco»  uc 
olif|Bep(fiK><cfiicu9<limiilac  prxTefldbat  re-, 
liqpiiit«fttbwi  PoilicmiiiceodemteapOfeiAihlr' 
€4nfnl$ifpm»,i  in  wmihm^QjftkJhm. 

t  Pnmkm  fabfcribere  eos  oportec.  Sobfcriptio 
c.ft  aooourio  eorum  contiocns ,  quis  cujus  cefta- 
meocum  figoaveric ,  l.ptnuU.f.  qm  ttftnmtnt.fncer, 
foff.  hocm^d^ \  figp  Lueim  Titim  ad  hoc  rogatus 

h^Hujiktancup^ftitliiMmmi^^  ' 
ipmtif«m»fijc»  ittioeo  Cepimjhoffliaet  liteiatl 

*   .  H   I  6b- 


II 8         liS,hdeuk'm.Voluntai,'  '  ^ 

fubrcribrre  ncw^iuk.adtuftmM^A^iil^^if 
-  tijlam.  rujtic. 

I     "fDwWffoportctcosfubligQarc,  feufi^num  tc- 
ftamcntoimpoocrc.  &hocade6e(fc  ncccirariom, 
ntfitcftesnQmcQfuum  nooadrcdprerine,  4Qt  no- 
meR^mdem  adrcripferiatjabftttamettfip^tMtwlir* 
pro  iis  habeaomr  >  ac  fi  adMbtti  Boa  dleat,  ktvih 
ff.  de u/hmuiu. l.  %\.C«di  9od.  ^no  loco  qtidHifttiii,:? 
cft,  urrum  anoulo  figaatorio  forum  figaarc  dc- 
bcaat ,  a  n  vcrd  pQffiat  aiio  quQTls  imKC^o  ^  Qiio 
gaarcfoIcaDt?  •-         -    "vTft.v«Jf.J  - 

4     IHc  ut  valgaiis  le<S^io^ft>  ica  fcripraro  eft  fi»4#. 
Iti* i.'Uimbm  ouigts efle attaAiitim tttliilito  w^lm 
p^c  n^nare  ,  dam  tameA  hafeea^  x^H^^^i*  « 
Blrc.  &  ^ercnbec.  ndi  poffunt,  Iti^ttiM.  ftJfMm^ 

erdin.  &  Barc.  add  f^.penulttm.  Hotoman,  "ilffe  i. » 
fervat.ti.  Doncll.  ltb.6  comm.eap.%.  putant  dcelli' 
ncgationcm  ,  &  fcnfam  cffc  fignari  pofle  annulo^ 
figilioj  vcl  alio  quovis  (igno,  quorqm  fettecacia 
r  coaftttotioae  Imperii  ten  77otarieit  / /«t^>tfMJ^ 
Odtt  ^<|^dmeitut|  /  vtry:  tiie  ^wrm  tmfq  %^vm 
ttKttld  eft  comprobaia^-ftaacifc.  Connao.  fi^.  ^ 
eomm.i.ic  Hieronym.Treatler.  voium  i,dij^mtkt6^ 
thtf.ylit.E.  inrcljigunc  didlumj.pcnult.  corhpan^ 
tc  utin dcfcdluaunuli lignaioriiliccatctiafignare 
alioin%umento  charadtcrcm  habcntc.  Cujacius 
lib.  14.  obffrvmt.  1 1.  IdcmCujac.&  D^xiXh.  ind.  L  . 
11.  fT^oim.Robett.  i.fti^  tt.Di!t|<ett.iiNil?M|pM 
fi^mjub  rtth.  dt  ujtam.  imfMffi.  wrfMktHkf^^^Mttt 
'JS^^tionem.  Vlgl.    $-  S  p^^jj^^f  InJlftHt.diteJidm, 
LCbpold.  Ha  -kf  fiiiaa .  iUuJir.di^t.  1  ^.tb^'iQ»  tit, 
^^annulumpixcisc rcquirunr.  •  '"^  ' 

J^t Wta^ hic  dc  figois  teftium  cfl  notandUni.  ( i .) . 
.  '  '  mficfomoes  ceflcs  uno  annulo  (igoarC  ceHiameii- 


N 
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qnin  etllam  wt^ato^  anoulo  4.1.  ad  teftium ,  x  t.  $.  /? 
yi  ipfo  l  (i unm,  1 1  Cod.  tod.  §.poffurjt,!r7 flitut. totL 
ConfiituttP Imptrii lOCn^XotCixmi/juhrtibr.i^oti^Zt*  . 
JtttlttCllUB/wy.S^Bmogiu  auc^.  TcfUmcntaiiit 
namqaefigais  pleaa  ii^ics  ooo  habetur ,  Tccl  Ibium 
ap  poniuitai  ad  fi<lem>ut  te(les  ip(«  lecogoofcaot» 
&  ipfiacogntwt  nrtf  ftfaiiMNfclNtv^»^^ 
fii»^fipA^cx3ind.  mf^flpmm,num.  3  .C.tod.l.  eumi^ 

pertant. 

T  Exigunt  tamcn  iDtcrprccescoin  cafu.ubicc- 
iiisucicucalicno anDulo  ucipicccfiisdgoum 
cerat  impriaut  AogcL&  reli^ui  $»d.§poJfunt  uxtm 
a£imuLk»dtt(Umm»%%4^.fiifkk'$ieufiHfmi  lpoBttli.fi 
fmttfiMment facer.  {z.)  ucliaum  & cera fiBt fcpa-  ' 
rataabaliis.glon'.&  A\hcT.dcKoCzt,ind.§,fiahipfi^ 
teflatore.  (j.)  ut  Agillans  Hifcrt^  mcntioncm  dc 
hoc  faciacQUod  alieao  figillo  ucacur,quam  aliis  u* 
tcasalieBQtaoqaamruOfdefalfo  ceoeacur.  Spccu- 
lac.  im  titjl*prokm»$,vidomdmnti^mm,  1 6.  BarcM  d.  |« 
fiitbipfot  Salicee.  1» MSilfitmmh nim.  x. JoImmu 
Sdmcid v^.  i»d  §  ftfmt ,  lafiitui,  dttilhmient. 
•  Iiceih«cfeoceDtia-.ecepcioratqpetdiiiifliK9  fi.nn 
meoreftisejiiOnodi  (igaificationem  omictat»  ne-i 
qucceftamcntum  viciati.ncquecum  <icfa!foccnc»  , 
u,  verius  cft  l.tn  ambiguid,§.non$fi  n^vum      de  reg^ 
jurit, L  tuc  exemplum >  Cod. dtf»if,  f  ab.  &  V^l.  in^^  . 
poJfuMt,  futm.  5  .lnfiittt$,dttdUmtui0^  Dettih»  m 
€mt>Ltmhtfiim»i.fittk^ttfm9t§t    ibidem.A«  .  | 
UmilAaitLAiittAlSmoiA^m 

f  T«rfi^A<^us  teftaadi  aoico  conccxca  acqae  7 
conciotto  fieri dcbct,l.hAredespMlam,i  i  .ff.  qui tejts» 
ment.ftutr.  L  hae  tfmfmlti^mat  l.  cum  anti^mptet»,, 
Ctd.  dt  mfimmmtt.  Is  oooia^ccus  unicus  patici  hv, 
bicifwi  «Mcft^  BC  «ftBiaIieai»«MiMceiliadi' 

H  4  «AM 


no         L^.  I.  de  ultm.  VoluntM. 

.    aflam  omnino  nihil  facic.intcrmil'ceatur)ii/.it4r/- 
Jis  fuUm  t^J.l  cum  ^ntiquiteu. 
S     fSi ceftacor,  poQquam  cacpit  teOari ,  adeztra- 
neos  adlus  (iivcrccrir,  viciatur  ccflamcDrum ,  Lfti- 
riofMmiC.q$titefiMm.f»eer pojf.  8c  ib  Dd.  comm.Pa- 
ri r. fffnyr/  5 3 . nttm. z 8 . C or n . ccnfil. t^S  num.^.lik^. 
GT2lf.f  teJiament.q.6o  num.i.  Hinc  (juzruncDd. 
fi  io  tcfUmenco  concra(f^us  aliquis  initus  Fucrir.  an 
is  vitictteflamencum  ?  litCi  auccm  aliialiasdidin- 
<^ioncs  commcnci  nnctamcc  commuuis  illa  iatcr» 
'  precum  dodlrinafcr^hucrendic ,  uc  incer  concra- 
6ius,qui  veliacidcnccrfiuncautquoquo  modoad 
rcftamcncum  pcrcinenc ,  vcl  dc  ulcima  vol  L«nratc 
parctcipanc>&  inccr  eos.quiomninoexcranei  lunt, 
aut  principaliccrin  rcftamcnto  celcbranc>irdiftia- 
gucndumpurenc. 
5     tPr'oricafii  ,quando  vidclicct  contracflus  ali- 
qaomodoadccftameniumpcrcinec,  &  ceflamcnT 
rum  &  contradum  valerc  conccndunc,/.«^^«aro, 
J^ff.de  mjjig  ltber.  l  rthneff  mirtim,x(;  ff  dt pignor.  aSi. 
l.Luciuiy  i  X  ff.dealim.^uelcibar.leg.Ljtavt»,  6.  3c  ibi 
$i\icft.C.jrtr.delib.l.Pantomimtt4,  8  i.^  fin.ff.UeAe-: 
quirend.  hi.redit.1  eanUem,  $  infrr?tc  Jj^.de  duob.reii. 
Clar.  ^.feji^tm.q.  57.  VaCc^.defucceJf creat.ltb.  5.$.  2  j. 
num.f.GuiC.ii.teJiam.if  6o.num.i.  Er  hanc  lcnrcn- 
tiam  communcm  cflc  confUre,  quoii  omnes  ad- 
mictantaic  Dtuth.  inexplicat  Lh^redespALam ,  xi.§^ 
final.num  37  fj.ctuitefiamfacer. 
JO     tP**^^*^!*^'^'^^'^^*^''!"»^^^^^  contra(?lus  planc  ex- 
rrancuscft,  nihil  ad  ccltamcntum  pertincns,  rur- 
fuminccromncsconftar,concradlum  cenerc  Sali- 
cct  ind Lcum antifjuitat  ^num.  i.  &  hanccommu- 
Cem  omnium  fcnrcntiam  cire  dicunc  Ludovic.Ro- 
n\^u.conJiLt6i.  Bocr.  dec  f  j  53  num.  4.Vafq.^/.$. 
1 3 ,  qui  aic,con/larc apud  omacs;  quod  cootradlus 
rcacar,  ^ 

Ucrum 


Tlt.  V  I 1 1  de fdlo  teftium.  lu 

f  Utrumauccm  hoc  poflcriorc  cafu  ccilamcn- 
com  valcac.maxima  apud  inccrpccccs  concercacio 
cifciCeiiamcDCum  oon  valerc  volunc omncs  qui  in- 
cer  contra<^ium  ad  celbmencum  percinencem  8c 
planccxcrancumdiiiinguunci  quam  dii\in(5iionc 
Oldradociibuic  Albcr.  mLhtretiespaUm,  t  i.^.fin, 
eamqucibidcmprobaoc  Bald.ffM/n.r.CaftreoC».  7. 
Imol.  num.  14.  &  icafcncirc  Dd.lcnbic  Jaf.M^./. 
Mnt$quitM,num. 6.  Cc^UMntut  K\cizt.ini.  i.^.quiprA' 
fens.num.  1 1  .ff.iie  V.  O.  D  uarcn.  Ad  tit.ff  <jut  tejiam. 
factr.Jub  rubr.  de  nuncupativ  tefiam.verf.fuperitu 
cctpimuft  Clarus  S.teftam.quifi.j  5 .  Vafq.^  $.2, 5.».4. 
Giiff.S.teflamentMmiqu£fi.6o.n  i, 

f  'SedreceptiorfententiaeFi,  quodcontra6iusmo- 
mcQcaocus  indiflind^in  ccfiameoco  ficri  poilic» 
arg.i.^u4  e>;trtnfecusy6 ^.ff.de^verb.obUgat. Ec fcribit 
K\\>cxiQ.  4.1^'c.num,  2,.  iUam  diiiindtiooem  eo  fpc- 
daiC)UccciiAmcocaevcrcaDCur,quod(ic  contra^./. 
cuman:iquitH«  ,&L  idcofe  vidiilc  commuoiccr  ob- 
rervari&  ccDcricoocrarium.quodrcilicec  cciiacoi 
ioceiUmcocopoditdiipoocrccciam  ca>  quai;  pcr- 
ciQeocadac^usiocervivos,&  i{tafa<^a  frcqueotccs 
occ  uoquani  dc  validicaccdubitacum.  Idcm  Albcr. 
adrubr.  nurn.  x  C.dedonat.  Cyo.  in  d.  l.  cum  antiqui- 
taijnum.  i .  Bald.  num.  4.  Caiircuf  num.  }.  Saliccc. 
»Mm.i.quiaicgion.&  Dd.'  omuDuer  ccocrc,  quod 
ccl^amcocum  propicr  adium  momcocaneuin  noa 
Ticiecur,  £t  hancfcoccnciam  Lorioc.inapicibus  ju- 
iis,tit.de  tejlam  ordtnand.axiom.  14. 15,  atqucLld, 
indiiiindc  commuocm  cife  proiicccur. 

t  HanccamcD  fcoccociam.  quodconcradlus  ad 
ceitamcncumoihiipercincns.fed  planc  cxtrancus 
iBcciiamencoiiciipodic.  ica  ex  omuium  Dd.fcn- 
tenciacemperandam,ucproccdac.  quaado  concra- 
dus non  magnum  ccmports inccrvalium  requiric , 
fcd  uc  aclus  modicus  expediri  potcii.cradilc  Ao£;cl. 

H    5  I»/. 


%fm.ff.tjmufiament  fac§r.  £c  coaoiiAat  in  teiU-^ 
mcBtofadi.  fifiatFaAl  coKrahcncibus  praEfeniH 
bas  &  acccpcantibas.  irrevocab:Ies'  fuoc ,  Roman. 
eonfil.  171. »«/»  7  hoti  dectf^  j  5  «Mm.  5.  Aliudcft, 
fi  fint  fad^i  laczccucionem  uicimx  voluDcacis.nann 
nlettifiikiiilt  volnncas  jtt(li€aaitttr,&  ccvocacaaK 
MnftTQlaatmfsv^cukw  V^^.  lUfmeijf  er$M.§^ 
i )  ynum. ).  TiteADedaa.Mi^}.Mk7.4pfwi  rtiMir, 

14  tQHcinadmocIani  autcm  in  teftaracnto  cootm- 

^us,ica  &ia  coacfadu  ulcima  voiaotas  conficipo- 
'  tcfk  Dd  inl.t*lepa^ium,$  fin.ff.depaH.  Dd.inl.  Ucetj 
in  I  hMeditMiCod  ejd.  Va^.  de jueeef.eress.  Uk.  a. 

i.Daiitli  ^.Im".  -  • 

15  t^^^^^^^^B^^^is^Bi^^P^^scft,  ot  omnesqiu 
a  jcc(lan<iiadumaflhibencur  &  ccdacor  ccftcs  fl> 
mulmancaiicdonccfuprcma  cootcftacio  cft  pcra- 
da>/.f  t$(kamento,$.iHteret.ff.de$efiMm^  i.  ctem  mnttm 
fitkm,C.dtteftam. 

ti  ^  atttimtmkiu  nifictfiM  aliqais  icQrtBi  MiTd»> 
iit^[iipfiife«M^I«ftem  fabdiia  opoticMtvel  piopei* 
tWnni^ttn  mdriA  ipcifiopter  c5agiQBcm.q«im 
tetcri  metuant.tam  coim  concciTam  eft,  eum,  qat 
id  paticUF,rubdaci  cafccris  mancacibns,dum  tamea 
is  prius  ofiicio  cciiis  fuotius  fic,id  cli,  audica  tc(U- 
toris  tcftacionc  ccIUmeQtum  o  bfi^aari(  ^  rabfcn* 

•    fMhlMfittyCMufimi»* '    '    r  »  ^ 

%7  ,  vf  ffiftdfiftbfeftiiimcsftcccfifiie^Badam 
mete  cogimc  icteMFi  tevtt^i,  iieli  fwefti  dius 
furrogari  &  coram  eo  omaie»yMee«MHeA>itcfeBi 

^ehtmJ  l  antiquitM. 
tt    t-7#riMc6|eJCca«  mkicipancii»  Bie^ns  fiat  ano 

•  .   '     '  codcoi- 
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rKV  lll.de faHotejllum,  tzf 

codemque  tcmpcrc  ,  4ici.  l.  hMc  confulttffima. 

-f  Plaad  n  alio  lemporc  ccltamccum  fic  lii^tacum  i  j| 
&  rcripcum,alio  cemporc  licec  ceftcf  vocare » &  co- 
ramiisceOamcDCum  proponcrc>  fubrcripnonesc}! 
Sc  figoacuIaexigcre,/.ii.  C.  detefiament.  namnoa 
cfl necelTe  cefUcorem  uno  eodcmq;  cempore  &  di- 
^are  fuum  arbicrium  &  ceflcsadhibcreacque  fiatro 
cefUmcntum ,  (cdin  tctiamenco  rcquiritur  unum 
&concinuum  tempus,  quoad  ccftacoris  (igniiica* 
tioDcm  &  fubfcriptioncs  atq^rabn^nationeSiCo»- 
jlttut.lmperii^oonytotaxUtufubruhrif  t>0n  ^Tffta* 

mentett/ w/nun^te  ^orm  (ines  ^cftamcn  ts  in 
^c^rifftcn/Dauth.<^#  tejlam.n.^i^. 

t HiacetfitcfUtorpermultosdiesKoris  Hbi 
portunis  tedamento  incubucrit.tameo proptec  toD 
jntcrvaliaitciiamcncum  oon  yinaturjquaodo  cora 
Notario  &iirdcm  tcfhbus  omnia  femei  rcpctuntur 
&  coQcluduntur,Carol.  lAoUa  inl.i^.(iprAfens,n.\u 
^  ixff.deverb.obUg  Dauth  </./oc.  Etptarlumuotur 
io  tcltamento  omnia  uoo  contczrufadta,ni(i  coa- 
crariumdoccatur,Alex.m  / pritiA,n.  le.devulg. 
fypMpiU.fubftit.T>zvL\.h.ubifupra. 

•\ InTeftamentfiefl etiamDcct(Ct  1  uttcltcs  vidc-  , 
aDCCcitacorem  &  audiaoc  ipfumloquentcmi  l.find. 
jpeciali^  Cod.  de  teftarnent.  Clir.  §.  tefteen  ,quAft.  y^» 
nmm.  i .  Smd.  confil.  158-  ad  cvitandamfraudcm  6c 
falfitatcm  ,  quz  facile  pocclt  commitci}  ii  tciics  fo- 
lumaudiaocteltatorcm&  noo  videaoccumpoccii 
fuppooi  alius,  qui  ccfiatoris  vocem  fio<;ac ,  idco  ii 
paties  vcl  quidaliud  clt  intcrccltacorcm  &  ccftcs, 
quod  impcdiac  ,  quo  nuous  ipfum  plcnccogao' 
fcaoc ,  Don  valct  cciiamcncum ,  ctiamfi  xeftcs  no- 
cam  habcreot  Yoccmccfucoris,  Ciar.  &  Smd.dt^ 
loc. 

t  An  ;|uccm  &  quomodo  flc  ftu  teltamcotu  fiect  1  \ 

poflii;, 


1 1 4  Lih.  I.  de  ulthn.  Volunut. 

po(fitcontrovcrcitur,Jaf./»£:tf»/5o.W.}.3t  Dec.  »* 
C9nf.  )54.  tcacoc  non  valcrc  ccllamcntum  oo^e 
conditum  iine  luminc  &  idco  Aogd.i»/.  nonmino^, 
rem.C  iie trMnfMii.loc^mtui  de  lumincin  (iagulari,- 
DwxAtiA.de artettfi/mdittt.t.caMt.%.n.  &Apofl. 
ad  MathcGlc.yi»^.  114.  non  dicunt  quidcm  >  quod 
fi  pauciorafinc  lumi  natcflamentum  Ht  nullum.cd" 
ruluntcamcn  ad  collendam  dubitationcm ,  quod 
criaadbibcanturlumina  Galiau.i» /.in  princ.n.^6^ 
0»  48.  dicit  ad  fubflanciam  Sc  validicacecp  cefU-i 
mcnti  nonrcquiriluminafcdad  ptobationcm,  uc 
rcdcspodint  co^nofcerc  ceflacorcm  ,  modo  erg<»} 
ccitcs  vidcanc  cc(tacorcm ,  nccobfcuricas  confpe- 
^umprohibcacfaccfrcnccrcfcrre.  an  unicum  aa 
Yer6pluraluminaadhibita  (int,  quia  diim  fcqua- 
tur eftct^lus.noo  curandum  e(fc  dc  modo .  quomo^t 
do  tedes  vidcrintjmodo  viderinr>  non  eirc  curaa- 
dumjconfuhttamcnidem  GJiau.i/.».  84.  ucadhi- 
beantur  ad  majorcm  cautelam  lumina ,  quamvi», 
oon  fiat  ncccllacia.  Joanncs  Petr.!jutd.  d.confiLi  5  8. 
aicincclUmencojquodccnaliqui  rcquiranc  lumi-. 
oa,fathccrccatnen>quodccltes  agaofcanc  teOaco- 
rcm,  puta.quia  vel unum  lumcn  cxtct  >  vci  luna  ta- 
hterluceat.utfolita  nodiis  obfcutitas  vifum  noo 
impcdiaC)  cum  in  matcria  ordioandi  tcUameoti 
nallahclcx,qua:dicat,  tria  lumioa  requiri  ad  C)us 
validitatcm  y(^l  \.$  triitluminA, jf.de  ventr.  injjfir, 
cootincaccafum  fpccialcm,&  idco  oon  dcbcac  cra- 
bi  ad  confcqucnciam.  ^ 
)     'f*  f^/r/V»ohccftacor  prxfcotib  teflib.NocariouU 
timadiiflavic  voluntaccm ,  ca  cii  io  cofpcdtu  cclta- 
corisfcribcDda&  cclttbuspr^feocib.rclcgcnda.fca 
ucloquuacuxOd.  publicaoda,  aUeBtvab  DtrOTiO' 
tarii<t5f>arauffacfcf>ru'(>ni/mnf;pi?n  ^em  ^clVittr 
tonn^  '^imcn  /  ci^c    nn  fic t^on  «iuanDer  f cf)c itcn 
IDlOer  t>orgclcfcu  ttt[  Oea/  al;oi|uin ,  nifl  rclcda  hc 


Tk.VJl  I.  defaao  tefltm:  Uj 

:»  fcriptura,vimtcftaincnnnon  habituracfl,  l.fidei- 

c  commtffa  1 1 .  i.i-f.  dt  legat.  ^.l.ts fcriptMr/tt  1 9 .  u bi 

»  fiarcoi.Bald.  Imol.jf  ^jui  tefiam  fncer.  Conflituc. 

ft  Impcrii  bcn  ytotaxHn  t  rubr.  t>oii  ^cff amcnten  / 

i  verfweiUr  fo  ift  aucf).  f2chin.con/.6\,(^conf90. 
»         t     quidcm  rclcdlumfivc  publicara.n  inliru-  14 

»■  mcotum ia  dubio  nonprarfumjtur.  Fclin.  ine.  j.n. 
li      17. d* fid.inflrum.  Bald.f»  i  fideicommijfa.i).  i  ffldele- 

ift  fat.  j .  Idcm  ^z\d.inlfiqui6,ff  detefiam  Malcatd.  de 

b  frohat.lib.  j  .«onW  i  j  ^  i  ».  g  5 . 

,c        1  Nifiin  inflrumcnrodidlum  fucrit  i  Norario.  15 

ijji  AAumcoranimc&  rcftibusinftafcriptis,  cuoc  c- 

j*  aimcx  his  vclfimilibus  vcrbis>c»qutb.  pcrfcdio 

a  adlascolligiruriprarfumicur  Ic^am  fuiflc  inftru- 

>  incntum,Bald.i»</i<f7»/tf.  Auth.quodfinet  C. 

3#.  detefiam.  Bartol.&  Dd.inlfciendum,jfde  F.O.Idcm 

Bartol.  inifi  quks^ff.de  teftament.  Jafon  in  l.fi  ita  fcri" 

hh  ptum,coliem.    ff.de legat.  i.diccns,  idcm  prsfumi 

rt  cx  figillo  tabcllionis  cidcm  fcriprur^  oppofito  poft 

BalcTi»/.  i.C.defid.tnJlrum.Coyo{0inc.reIatMm,ei. 

fr  l.numij.  " 
i>         t  B.9ieSHorte  fivc  publicationc  fcripturar  ia  prar-»^^ 

r>  fcntiatcftium  &  tcflatoris  non  fadla ,  fcripcurarc> 

d  ftamcnti  non  valct. 

gc         f^nMM/r^Tjhoccafu  tcflamcDtumranqoa  nuo-  17 

if  cupativumpcrfcptcm  rcflcS)  qui  prxfcntcs  audi- 

^  Tcrunt lotam  voluntaccm,pofric probaii ,  maxima 

^  c{ldifccpcarioapudDd.&  dcpcndctabillius  qua;- 
flionisdccifioncurrum  rclcdionc  vcl  rccirationc 

^  fcripcurac  non  fadla,  rcftamentom  fir  ratione  vo- 

f  lantatis ,  an  verd  racione  folcnniratis  imperfe- 

^        j-Sitflimperfe^io  voluotatrsomniacocidunr,  1? 

^  atquandohabeiurpro  impcrfcdionc  folcnnitacis 

f,  noraro,idcftqvoadfcripruraro,fcripruraquidcm  : 

y  concidicoihilaateniprohibet.  quiopec  ccfteste- 

f  ftameatoin  probari  pof&c.  t 


r 


-fProrcrolucioneaQricimperfci^iio  yolancatisi 
ao  vcco  folennicacis  calisadhibcri  foIetdiiliDc^io: 
AucliqnidoconlUcquod ccIUcor n6  aliccrvolae- 
ric  difpoficioncm  fuam  (ivc  fuum  cciUmeniiim  cflo 
perfc(5tum,niii reIe(^io  fucric  fadaa  Nocario  >  hoc 
tafurcIc<5lioocnoQfa6lajCcftamencum  Qonfolen- 
uicacis  modorcfpcdu.fcd&  voluncaciscationeeft  * 
iffipcrfc^um,&  idco  ncc  ccltibus  poceric  probari , 
l.contrABu4  0»  ibi  Barc.  &  Dd.  C.  de fid.  injirum.  Co- 
y3Li.inc.relatit,eI. i ,n. i  e.infin.extrjietefiam.  Daoch. 
deteflam  n.  4.10. 
|o  •fAutUquidhconJlatittdsitoTem  reIe(flionem  no 
curaflc,fcd  voluncaccm  fuam  habuifle  pro  pci  fcdlc 
cxplicaca  &  complcca,  hoc  cafu  fcripcura  quidc  ob 
rclcciioncm  non  fa(5lam  concidic ,  ccltibus  camcd 
tcIUmcQCupoccricprohari,mod6  praccec  tclecflio. 
Qem  nihil  complcmcnco  ccItamcQci  defic  Mafcard. 
deprobat.lib.i.concl.i^  ^v.n  %^.DsAit)ii.d.loc. 
)  I  f  .^M/c0»/?4/^MtVtf;»,quodce(UcocvoIuicNota- 
lium adhtbcri,&  fcripturam  cooHci,  fcd  dc eo  non 
liquid6  con(tat,anrclc(5lioQcm  curavcrit ,  ncc  nc  ? 
-  .  Xchocincafu,nimirudubio,pr£fuinicurteflator) 
qai  Nocarium  adhibuic cx  morc  voluiffe  rclcgi  vcl 
•ubIicarice(Umencum,&  idcoccHamentum  oob 
Iblennitatis  mod6  rclpecflu  j  io  quo  omncsDdi. 
conTeniuQCjfcd&voIuocacisracioncimpcrfcctum 
c(l  inccr  excraaeos  Domin.dcMagdalco.  </e»Mm. 
tefii.inteftam  part.xx.  5.».!  i.Ruin.  confi  n.y.lib.  j. 
ubi  hancmagis  communcmaic,Mcnoch./i^.4  pr£- 
fumpt.^.n.j .MzCcztd.d.concluf  1 3  ^z.a.yf.Thomat 
Ctunmzt. decif.  6  i^num.^.  (j^  6.  Duaren.  deteftam. 
deejfeii.folennit.nonfervat.verfhodte folent ,  abi  in-  > 
^     quir,fortciIlccc(lacoraIiquid  fufluhflcc  vcl  addi- 

diflcc,(irecicaciocharca;fa(n:aeirec. 
|i     PlancfiNotariusfuperfchcduIajamab  ipfo  ce- 
iUtorc  (igBaca&  ciaularcquiracuri  autfupcr  fche* 

dula 
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Tit.Vl  11.de faaotejflum:'  ii7 

dttUa|iad  tcrtium  cxiftcotc  rogerurjhifcc  in  cafib. 
cii  QDO  rogetur  Nocarius  dc  fingulis  in  ft  hf  da  con- 
tcntis.ut  vidclicctilIalcg.Jt.pul'»hcct,&  informam 
teftamcti  po(bcarcdigat,ftdtantum  ita tcrpcllctur, 
ntininftrumcnturcfcrar,quodrc(tatorproccftatU8 
fit.fchcdulam  daufam  vcl  alibicjciitcntcmcflcfuu 
te(lamentu.5c  tciUtor  pcrfcdtioncm  difpofirionis 
fuznon  diftcrat  inaliud  tempus»  nihil  dubuadum 
cft.difpofitioDcm  rationc  voluntatis  dcfundi  pcr- 
fcdam  eftcetfifolcnnitasrclcdicMiisnoacccfrcric, 
Lndoy.Zuni.  prouxore,n.i  9  i.z^  551 1.3  ig.Dauch. 
detefttim  »410. 

f  Idcmdcfchcdaabipfotcftatore  fcriprajudi-  j  j 
candumeft  >Dam  nehocquidcm  cofurclcdiofive 
pubiicacioncccifariacI^.utdcfuDdli  voluntas  pcr- 
fcilacflcdicatur,Cacphal.coij[/T99  n.  19.  zq.  n.  ubi 
hanc  commuDcm  dicit  Zunt.  ind.re^onj.num.309. 
(itm  jeqq.  Dau  i\\.d.  loc, 

f  TandemdHbitmri folett^n  &  adfccibi  debeancia  )4 
Cef^amenco  annus,menfis&  dics,&  an  in  ceftamea- 
tisfolennibus  rcquirantut  ioftrumentorum  fub-  ; 
ftancialia?  Exz^tnyisMuCculusmthefaur.commnn. 
epin.lit.T.num.  9.  aic  ccftamcncum  non  coocuicBS 
ccmpos>diem,mcafcm,aooum  &  indidionem>  ra- 
tioBeiocertitadioiscemporisvitiari,  &  nonpofTe 
fortiri  cifci^aro  tciizmznxiyper  Auth.quodfine.^exb, 
temf>U4  iC.de  teftMm. 

Veiumlicec  olim  dies  &  cooful  aifcribi  foIcbaBC 
UC indi cac /. 2.  $  diem quemad  ieftam. aper. ^i.%^C» 
eod.  tamencuioccitamcntodics  <k  confui  adjc<^4 
BOB  erancnihil  noccbat,quominus  valcbac  ccfta- 
meBCUm.Cujac.m/ quitejtamento.^.  <^  ueteresjf.dt 
teftMm.Dsinth.de tcftsm.n. 401.  &  d.  Auth.  quodfine^ 
loqaicur  de  ceftameco  minus  folcnni  inccr  libcros» 

^Acq;  hacc  cft comunis  &  folcnnis  obfer vacio  19  5  5 
•eftamccisrcripcisrcccf  caiQbfcrvatip  c^uftnodii^u^ 

cum 


.  cam  ea ret  iBCcrvciicnnt.qius  ezi«  hadeBHS  4bd* 
flM»,uliaiieoefl*efitalitadfid,&fiadjeehifi|it,Bi. 
■liilBOCCBcialiitaliquid  cz  roleoaibosaliis  deBuC* 

I  s  t  Contra  fi  qiiid  cx  his  vel  minimum  defic ,  tcfta* 
meocumproinfc<flohabeatur,eciamn  a<ifinc  cxcc* 
faomoia,  IhacMnfultiJf.i.inomnibm  infin,  C»d  dtj 

Hfiam.l.Mdt9fimm*i-fijMk  ff.fH$ttfimmmjMcnp9j[i 
£tteftaSBricavereBCHipoteft>aelegeiiB{ito  ceftik 
aeBtolocMBOB  habeaot»  /  ntmp9ttRyf.de  kgm, 
I .  &  eft  communis  opinio  >  ot ccftaDtur  Ciar. tt» 
finmenf.q.6\.^  6y  Eman.Soarez.  in  cotnmun.opi- 
ttion.ltt.l.num.i  it,  Isetiam.cui  princeps  libcram 
Cctlaodi6icaltatcmconccfru,  obfcrvarc  debct  fo* 
leBBitates  joriscommpois,  /.  5  5  .CMinoffic.tefimm 
CUx.%.ttfism.q.  j  i^mmm,  | .  aifi  ettam  fioe  piiBdpis 
refcriptoteftaripotatfrctitunc  enim ,  nc  coocciEo 

i  •liqoidoperetiir ,  tacclligitotab(qae  foieaBttavib< 
jonscommanis.  Clar.  r/./0<r^. 

7  tSedqoid.filoicoQitatcsDonquidcm  rufiiciue 
adtcftamcotamrcriptom.rufficiuDCcameo  ad  te- 
ftaffleocomoiiocupacivam»  an  valcbit  ocouoca-» 
pflEhnni}  JoeBBCf  de  MoboTco  arPaiil.OafocaC 

jtaBiBr.Idcm  Caftrenr.M»/.  hMdts pttUm,  inprittA 
num.  ^.ff.dtttfiam  K\cx. inconjil.  17 6. num.%.lib.  5« 
in confil.  i  o  j . num.  5 .lih.j.CTOt  in  1. 1  .$  fiquis itn, 
num. ^ }  ffideV.O.Ccn fCctaat  ccftamcncumi  quod 
apparct  ccftatorem  volaifle  io  Tctipcis  conficcre^ 
«OBVilefeciiimBf  teftniieBnifh  BOBcupativanu 
llttiottct«otBm  fiiBt.  I.  ifl  Irit  qux  pcBdeBCia  - 
iBBtttBBmos,  (iooovaietucago>Bqaeti<miraUct 
ut  YaJerepoteft.  i.ars  folet  imitari  Daruram ,  atqai 
oatura  non fcrtyUt uaa  fpecics  aoimalium  in  aliam 
cMBt£cxttHr  f  tif Bc,itt  aof foniMBi  tiTBmat , 


rit.Vllhdefa^otefititm.  ■ 

(fg  6  i  d  e  m  V  i  d  e  cu  r  d  i  c  c  0  d  u  m  i  o  c  eil  a  m  e  Q  t  o  i  n  fc  r  i  - 
pciscODfcdlo,  uc  non  poHic  aHumerc  formam  ce- 
jUmeiici  Duncupacivi.  3.  hzredis  inHicucioncm 
facieos  ceDfciurcedari  voluiilenon  codicillari,  i- 
dcmergohocin  ca(u  dicendum  eric.  Concratc- 
ftameocamitircriptis .  ITcareat  aliqua  foleanicacc 
tcflamenti  fcripti,habcacauccmomucs  folcnnica-, 
cesccflamcnti  ouAcupacivit  valere  uc  nuncupati- 
vum  ccDcncCynus,CorD.&  Jaf  inl.\.jiquUua,nH. 
•i  j.Jf!i/ffr.O.  quicommuncm  cfle  dixit,  Gozadia. 
$ntonjil.}.nMm.  i  i.KMin.i^conj.x.num.  it.Bocr.*/*- 
ctf.i^o.num.  ^ .DarskA.Cu2\(\Vide arte tejianditit.x. 
■tnmt.  I  .num.  ^  .Brun.m  traSl.de  reb.dHb.inprincnum, 
•57.  Guilid.  Bencdi(n:.  in  refetit.cup.  RaynutiM.in 
wrb.iejiamentumM*t  nttm.9.detejiam.  Vafq, intr^_ 
.diifitcceff.lfb  l.^.i.nHtfi.  1 1 .  verf.  altquanda  ^  tertio  » 
X3iSLm.diiciJ^6x.num  1  ^.Mcnoch. lib. ^.pri.j)impt.  l. 
pertotum ,<^Mi^  i.  fcmpcrfumi folccca.intcrpreca- 
•cto^quod  cciUcoc  volucric  fuam  difpoficioncm  va-. 
■Jtreojnni  mcliorc  modo.  x.  ceftacotis  voldntas  ica 
eftintcrpretandatuccomprcheodac  cafumdeqlio» 
iifuifl«intcrrogatus,refpondiirct,fcitadifponerc 
vcllc.  Plancnccitacorteftamcntoin  fcripto  adjc- 
'Ciflcthanc  claufukm,  quod  nimirum  aliternon^ 
:quam  ceflamcntum  fcripcum  valcrc  dcbeat,  hoc  ia 
.cafu>  ut  ccfiamentnm  nun(tupacivam  valcre  ootx 
poteft,  licec  folenoicaccs  ad  ccdamcntnm  auncu- 
pativumfignificanc,  Socin.fcO.c^n/  i^i.num.i.Uht. 
tt,GiSimmzt.dectf6 x,h.x6.1Acqoc\\J.I.  Verum  ab 
silta,  obfcrvacionc,  dc  qua  hadcnus  cl\  di^um» 
-oonouilis  ia  cafibusrcccflum  eit,  jure  flngalari  > 
.quo^^jurc  folennia  fuperiora  quibufdam  in  ccfta- 
nicnt  saudiafuntj  in  quibufdam  rclaiata.  Auda 
•runcfolcoaiaioteilamcntoCoBci.rclaxaca  func  ia 
ccftamcocis,  fi.)  rulticanprum.  (r.)  parcncura* 
qnaefiunciorcclibexos.  [).)  io ceftamcntisadpiaS 

I  caufalft 


'  1jih.hdeuUtmMtmtat: 

c«^.  (4.)  iB(efttiileiuil^lec«di€iimdtf^^. 
repcftis  f  el  tliiii  neccflicatis. 


"     TlTULUS   IX*  ' 

DB  tESr^HfNIO  CQECtp  7.: 
K  f  TdfauneBCamisttciveiiiblifttt  ^c«m  i^oi» 
lerefolet.  ?WmiiM»cft»a|iiltfllBumetttaifcf«Mi 
^eftiain>«iUubeat  ccEcu5Notarium,&  fi  Notariam 
haKereBOBpoteftjad/ungatodlavum  tcftem ,  qui 
O^a  vas  tcftis  fit  litcraru  pcri  tus,/  hMC  confultiJfimM» 

v.. ' 't^tfr/iiwcftiUtNoiattas^YrfiNoiiiiM !«*•• 
^flonpotefly^qui  cjotlooBaJlHWtartoliNuai^ 

ceecitedfgttifljkrifctuani.  CttcieBimultima  w 
:  luBttt£ciq»«iramrcqoi¥it,Caftrcof /»/. 

d»t«jimn.n.xix,  " 
I     tr«r/#**wcft,utca»cu»  tcftcturnuncupauf<>n6 
iB  rcriptis.quum  litctas  vtdcreocatteatj4AA««M* 

«».4.  NorHliflftiiil  '"y"*  r^.dyd^laeBeeAi!Bftg» 


♦  '  f^«4i*<w»fiecttBAiin»Iiquoteft,atcoBcusNo- 
tario  &lcftilMiserprimat ,  quod  vclit  teftari  fioc 
fcriptis  per  Boncupationem,  JohanBCS  Schnddv/. 
$»§.ctKCtUf4MpMt.ftub.m*aftrmiJf.fMc^.ufiM- 

V  •  .  .         •  '  ;  -1 

timiiiftini^iiirtmtfi  oiai^faai  ann  ritiate ,  coin  (ic 

.  lATiiJlblenQitasyJafoo.  &Dec.  mii  bsc eanfi^kifi' 

^     t  S»*»f«weft,utccitatorcxprimat  aomiBahz- 
'  redum  fpccialiter  >  &  digniutcs  iiDguioxum  &  io- 
itcU*  ttc  ioLi  nominmn  cjwaanicBiowtio^uicaag 
w    -  — r    -  ..-aoibi- 
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ffK  JX.ile  Te/lamento  cofch  i^i 

ambigaitatis  pariat,  NovcU.lmperii  ConJlitut.Anna 
I  ^  I  z.CoUntA  erecia. 

^''^'•«'^ifxnomincambiguicasuilanafciturfo-  i 
lumnomcnciprimilatiscIh/.^«crtf»/«///^«^4,  &  \ 
ibi  Cynus.Carcoius ,  Baldus ,  Carticniis ,  aIcx,  Jaf. 
Dcc.&-alii  Diuzti.  /iet^Jiam.n.  L. 

t^^xrawcit.urpalamcdicatctaator  nomc  h«.  8 
rcdis,&  cx  cjuanta  pai  tc ,  vci  ex  quot  unciis  in  fuc- 
ccflioncm  adinittt  dcbcat,  <//^f?. /.  hac  confulnj/tma , 
t^ibi  Dd.  D^ntU.deteflam.n.x^  z. 

■t SepttmMmzi^.mNocznusScrc^ts  iiiftrumen-  ^ 
totc^tamentifubfcribant&idobfigncnc,  DafjDfC  i 
7iotariiiBtMtnt)0ic5caacii|icf)  im  fii&c  DcsS»* 
OrumentsMitcrfc^rcibcii/  t>miD  ^aiTcIbc  fTegdit» 
4  l.hacconJ'uIttJ/''ma(^ihDd  Dauth  de tefiament.d. 
uum.  1  j  1.  An  aiieao  anuulo  fignarc  iiccat  vide 
.fupii.  .  , 

^^'^•«'^'''''eft,  i^c  iixrc^is  infticutio  prarpona-  ttf 
ttiricgacariis  &nili  harrcdisinllitutioprarponatai: 
kgacariis  tcrtamennim  vitiari  exiihmant,  Richar. 
dcMalumb.C.yn  Bait.Arctin.&  Dcc.f»i./.^>rc«»-  ' 
/ultiJJS^A. 

tCantrartujn  vcrius  cflc  tCBeot  Bald  CaftrenC  it 
Jafoo.  i»diSi.l.haccon/fJti{/tm»»  Dauih  d.  loc.  &  cflc 
magis  commancm  opinionem  teoenc  Anton.  Gb- 
me^.  lih.  I .  uAriar.  refolut.  cap.  x .  num  5 .  ibidem 
Soarcz.  &  KircKov.  in  commun.  opini^n.  verb.  ttfiM- 
tnentum  coeci.  quod  fit  folcnnitas  lcvis,  quac  aon  eft 
Eacioncmanita. 

tNdaoadditl  h;lip  tnoc.aJrubric.verjflquartl  i\ 
.frohtbetur tejlari^verf.oaavorojjuirituride tejlam  in 
6.  ui  fcripcuraaNotario  &  fcptcm  tcftibtis  fubfcri-J  ^ 
ta  depoaatur pencs  Notariuhi  vcl  unum  dc  tcfti- 
us,d.i.bseconfultijjtrna»v*rfliberapotefiate, 
•fDecimum  rccjuifit  u  cft.ot  omnia  uno  conccxCB  ♦  f, 
czpedxantur.  Cooftitut.  Imjfcr.  i^pn  TiQmUnj  . 
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131  i\h.l.deuUmSdunut 

Anno  1511.  ColonUtreBM  fubrubr.  t)Ctt^cR<^WtCII^ 

tcn  / »» 'verf.ckUx  ju  ctncs  -^linbcn. 

14  ■fiiff/tamcncocco.antequamcovocaBturNo- 

tarius&tcftcs,  alicuicui  Yclit.fuam  voluncatcm 
fcribcBdam  credcrc,utpoftcatcftibus&  tabulano 
coBvocatis  fccuBduin  formam  propofitam  rcfcitc- 
tu;  omnia',  &  continuo  dcbitum  complcmcntuni 
accipiant.  C6mag&erccftator  jitbor  fcincn  tt)iU 
lcn  bcgrciffcn  i>nD  6cfcf)r  ctf»cn  fa(|cn/  t»nnD  t)arnn^ 
Dor^cn^cug6ttt»nl>Ticfaricri/0cnfcl&cn  ^cgritr 
'  t>nt»ec^»rtffr»crlcfcnIa|Tcn.  ^  ^ 

15  -j-  Et  h3cc  vcra,quando  liquidd  conltat  tcltato- 
rcm  conimififlc  alicui  ut  is  tcftamcntom  fcnbcrcc 
&  poltca  rccicarct.  Scd  fi  dc  hoc  noB  conftarct,  an 
fufficiatlcdam  c(fc  fcnpturam  coram  ccftibus  & 
ISfotario.&tcftatorcmcacum  vcl  eriam  non  co:- 
cum ,  iftud  pro  fuo  tcltamcnto  agnoviflc ,  maxima 

•  apudincerprctcs  alccrcario  cft.in  qua  fic  diftinguc- 
dum  cft. 

•|-^tt/%«/^coBftat,prafCcfl[lflc  tcftatoris  com- 
miflioncm ,  &  rcs  apud  omncs  cxpcdita  cft.  Et  ica 
intclIigcndifantDd.quitalc  tcftamcncum  valerc 
tcBCBt ,  ut  dicit  Molin.f     3 1.»«<».  1.  Cc^hzX.tonf 

Autliquet»  Bullam  prxcefliflc  tcftacons  com- 
mifl»oQcm,&"Hs  voIuntas,utfuggcfta  non  valec 
lAoWn.d.confi  i.n.i.ubiAit:  fcfcmpcrita  tcnuifle 

le{;endo  &  confalendo. 
»7    "-j-^«//«w«Mindubio,&glofl'.i»/.;«^^»'«tf,  19. 

iftrb. quemadmodumiCed.de  tejinm.  cxiftimat  tcfta- 

mcntum  valcrc,&  h«c  gloflx  rcntcncia  crcbcrrim^ 

a  Dd.noftris  efl  rcccpta. 
18     t  S*<^MWj/^wr^»/i/»wimpugnaBt,Jacob.dc  ArcB. 

&Albcr.Parificnf&hancPapicnfisfcntenriamcu- 

tiorcmdicicDauih.  detejiam.num.x^4.  quodtc- 
Xius,quocloflapraccipijiairi£ur,pro  validiratc  ce- 

ilameo- 


Th.  IX.de  teflamento  coech         15  j 

ftameotincauaquamfoliusNocarii  iaterrogatio-  ' 
acmcumccftatorisfabrccutarcfpoiionc.fcdmul- 
t6plura,  5cnominatim.  (i.)  commiffioncma  tc-  .  \ 

flatorcfa<5lam.  (i.j  profcffioncmtcftatoris,quod 
nuncupativcccftaricupiat.co^inominctcUcs  co-         '  :  . 

vocari juifcric.  (^.)  chartairccitationcm.  (4.^tc-  , 
ftacoris  protcflacionem  &  publicacioncm  coram 
Notario  &  tcfbbus  faftam  ,  quod  clogium  illud    ^  ' 
fuumagnofcac,  &  cxanimi  fcntcntia  ,  qua:Iedta  , 
fuDt, difporuerit.  (5.)  omniumteftium& Noca-  n 
rii  fubfcciptioncm  atquc  fab/ignacioncm  4cfidc-  * 
rcc  ^  .  _  '  ' 

fPlan^proptcr  hancalrercatioocm  cuciflimum 
cricuchoc  in  cafu,quandonimirumcoscus,  ancc-  r 
quamccrics&  tabulariusconvocantur,  mcmoriae 

caufa  fuam  voiuntatcm  alicui  fcribcndam  com-  .     '  .  ? 

miccic,  cciani  fupcr  commiinonc  fcribcodi  ccftes 

•dhibccc.     -  .      -  » 

fSi  fapez  commi(Iiooe  fcribendi&annotandi  ! 
ToIuBracemccftcanuIli  func  adhibici  &  fumus  in 
dabio,an  fciIicccis,quimemona:cau{aconfcripfic  ' 
voluncaccm.fic  rogacus  a  cocco,  vel  cia  cocco  fic  cd« 
mi(fam^tcnendumcric,(ifubfUncia  tcfl;amco(i  ad 
incerrogacioocmagraviccra:grocanceconcurraoc»  ' 
ucquia  ("i.)  ccftacoreftlibcrae  voluncaeis,  Molin. 

MdDit  canf.  4$ 9.  verb.hUruist,  Mcnoch.  lib.^.frM'   "      ,1     k      .  | 

/«Mm//. 8. &  articulai^ loquitur.  (x. )  eo 

modo uc in d.$. ac cum humana  craditur, atquc  {}.) 

dcaoimo  cciiaodiconftactcftamcntum  valcrcjAl-  .  ^ 

Acficc(Ucoricaclar^,^tmii^  atquamhamaDa,  %%       \  $ 
habctar>fcotcBtiam  fuam  noo  cxpolucrit ,  fcd  cao- 
cum  pcx  mooofyUabam(yic  j  ad  inccrrogacioncm  . 
icfpondcric»  Alciacusillonim  opinionem  vcram'* 
cxiftimacqui  &  fupcr  comifiione  ccflcs  re<|uitunt*  ..i 
£t  hxc  dcc  cm  rcquiiica  coocarrccc  dcbcc*  livc  quls 


134         ^^^*      tilum.  Voltmtat. 
aaativitaccfivccxaccicfcnti  coicu^dt.d.  l  hacecnr 
fultijjfima,  ibiAlrx.».i.  Jaf  «  v.  &  Dcc.».i8. 

"fEtidcm  obciaccin  co,<jci  lurumq^oculumob 
dcliduni  aniificnam  &  isfcciiacium  formain>  d.l, 
kMceonfuifrJpma,te1lzt'i^oicltt  dummodotale  do^ 
lidum  no  fic,ob  quod  inceftabilis  effici^ttri  DaadU: 

f  £/dcbecc<scasformam  /.  hac  confultrfftma  ob- 
fcrvarc  fivc  tcnctur  fivc  codicilkriii  //  l.h.xcccnfuK 
tijji/rr^  d£  idcoccECUsncquc  fi -ieuoinmiccrcncqi 
lcgi  rc  potcfh  nili  forma  /  hiicconfnhtjftma  obfcrva- 
ca,  Akiat. conj.i  z  num.uiO.^.C3ki\ccQi.conJ.^^ykf: 

t  SedqHotmdo  hoc  deCodicillis  cocci  fic  intellfv 
Ccadumi  An  eti^m  in  codicillis  o<3o  tcllcs  jurp 
Iprciulicxigaatnt:  An  fzth  dil' o^cio  /.  hac  con- 
Juittfftn\t,aon2A  omnia.fcd  .id  al.u  ,  p:xtcr  numc- 
imntefHunircfcrti  dcbcat,  coatrovcicitur :  SaH- 
cct.  Caiircnf  Jaf  &  Dcc.  in  l.  hacconfultiffma,uZt 
dunt  fufficctc  quinquc  ccftcs,dnmiTii*bdo.cari;drare- 
^uinta>  dc<{m\)ti%inthacedHfultiffima  difpomtnr^ 
aduat.  Ec hanc commtu^cm  ,  vcrifTimam  &  pla- 
n^indubitaum  dicit  Daach  w  rhi^.ifr  nfiminm^ 
num  zs6.  ^ 
Xy  t  Co»trX(^'\oik  fvil  ctram  in  codicillis  cccci  oClo 
fcllc  rTiaancur  tencni  RayQcr.Jac.dcButr.AngcK 
f  i:lg.RoauQ.Bald.Alcx.&aliicommun.tcr>  ut  tfc- 
iUtmicia3ifiiy^^.eoi^^  ycap.  105. 

».15.,  '  '  ' ■     '  ■  ':' 

t  ^frumCant  &  aliqui  cafus,in  qaibaf^cttci  St0* 
fflamlcgis  hac  conilttaifimi^ofafeictageiib»  taici^ 
tur. 

;|7  •fPr/w«*cU,fialiquisca:custcltctur  intcr  libc- 
tqSyhzldn.iCAfircaCn.st.verfatcumhumana.A'-' 
lex.n.i  5 . 1 4.Jaf  ».  4.  RoUnd.i^  Vatfe  eonf.  8 1»^*^^* 

*  *  MteBocli. 


Mai  fi  ccwai  tjeflitBt  iatqf  miMm  ftiffi« 
dc  foIeBDiMt iuxh  gcatium .'ooQ-i^iiirMir  jvip^ 
•ciiiiit  (bieanicas,  qniii  quaodo  pater  iiiCQtliQero% 
feftitQr ,  rafpirio  ttHimis  ccilac ,  Diileodiiot  Ca- 
ilreDf.  ctnf  ^4%.  iH^  x^MeiaiL cmf ,%  t.n«ip^&.MM» 

t  Jtlttrczfas  cft,  ia  teftamenio  ad  f  i^MjCj^^ias  t 

t  »p|Mrcstaf  eft ,  yi>adoigawiac«fi»6^^  M 

fpecificc UiXUTctuz  foTmtidi>hMCi&9tfMltiJ^mn  Dd, 
iii&Dtcn  40  Philip.  FttBC'«^  rji^i^  «Wff^flMWf^ 
ffMfibetur  tefi/tri  rihi.fecundo  fturitur. 

'  t  ^*^''»  ftatuto  cxfxrclTc  &  fpccificc  tollcrctur  ^ 
fbrma,  nam  fi  (tacucumin  geoerc  immiouacrolcn- 
ma.per  h oc  noii.iBieU%itiit  immmiwa  foifui ,  itf.  4  . 

lt£M^4JD9eJt^htJ§ummhmA  fiMMiiir  Dflttlk* 

*  t  ^^^'''^'''^'^^'iB^^oBatiMiecaiifiimertitftllt 

iBquadonacorcaccQsadrolennemlegis  hac  coa* 
Miidiaiaobfcrvatioaem  n6adil:riogicur»Rolaod.  ^ 
ikt$fismrMiw.4i.mim.%'l^d.^nf%j^^ktS'^oic^ 

6^^i«<MicB6iNft  iauwi  wte  Bjmi*/.  Ii<»rwnr 
^M^|^iMi^oi4et«iBQ90ttiMCiv^|{i(9^ 
iKiltii  fUkmm  tHpwmgL    <  - 

catmum, 

•  'fTic  tf fttfflCBtis  rafticaaoraxn  cob (titunim  cft  % 
inl.Hlt.C.dtteftmm.  inquacoftictttiooc  Jufiinian^i 
sdifiiCj  XlliUfilWf»  mklSIP^iLf^  iA  rcESf  ^^eilii^ 

>     t  4  ■  r><^ 


Htf         Ith.  1.  de  ultim,  VolmtAL 

poncjitdjQtfirirpccmceflesnirrhabeii  pofliQC)  Ct-^ 
pcem ceries  a<ihibeDdi  lioc  >  &  (iquidem omncs  li* 
tcraci  fiac,ru(hcus  io  fcripcis  ceitari  poilic.  &  mini* 
opas  fit.m  tcfUcor  voluocaceoi  fuam  ccfbbas  ai 
periacj&coramcis Duocupcchzredem :  5iau,cen\ 
non  feptcmhccraci,fc(iuausauccluopIurefvc  can* 
tumiDveoiaDCurlicerati>noQ  camcD  icpcem  Iicera<-^ 
ti.eatcQusio  fcr  pos  reitari  poffif»  uc  voluocacem 
ruamccllibusezpooac,&  liccran  proiihcdiacispc^t 
fcQcibus  fubrcribaoc,&  poU  cefkacoris  mocccm  ju« 
raci  deponaDc :  Si  vero  ocmo  Hccracus  inyciiiri 
polliceq  io  loco^liceatraflico  caQtum  ouacupati- 
YCjDon  io  fcriptis  ceftari. 

f  Vcrum  fm  fepccch  ceftesneque  liccraci  ocque 
ilhccraci.  ibidem  lavcQiancur  hccc  ruHico  ccfUri. 
coramquiaqucccflibos  ,fcdfubeadcmdiihQ<5tio^ 
ne,nimirum.  fi omnes quinqae  hot  hceraci ,  ruftit 
eus in fcripcis  poflic tcHan,&  niii  velic,  ooo  cenc4^ 
tactciiibus  voluraccmfuamapencc.ii  vero  on[inc9 
quioquc  fiot  lUitctati  CAnCv.m  auncupacivc  pofhc 
tcitan. 

t  Si  aucem  unus  tan  tum,aQc  duo  plurcfvc ,  ( noa 
tamcQ Qmocsquioquc ) iinc Uccraci>tutHcoia  fcriT 
ptisha(flcQUs  ceiiari|tccar,  li  voluDcitemfuamcc- 
ftibus  exponac,  &hccraci  pro  illiceratis  prxfcnci« 
bus  fithicribaot  j  &  poft  teitacoKsmortcm  jurtci 
depooaat,  Chr.^.r^^ii;»-^.  5?.»»  «.Grail.  ^.tefiAtn^ 
«f.^^.num.^  Dauth.i;»/ fin.C  Ueuftam  num,j^. 

lEflcrgo  pti  vilcgiamru/livOium  duplex  in  haq 
materia,ia  tcitameuio  in  fcriptis  t  unus  tefiisfub- 
fcribit pro  ahis ,ii  noo  omnes  rcribcie  pofI'uiit>&  ia 
utroqi  tefUmento,iafcripcts&aQccupacivoquin<* 
que  rcitcs  fufhciuac.fi  plurcs  haben  aequcaac, 

tHocaurcmprivilegiumaon  aUcer  competit» 
nifi  rrtbus  coocurrenctbus)  uc  videlicec  i.  teltacor 
fufticusiit.  1.  &  ruri  teflccur.  j.  atquc  fuil^cie»s 
•      i         ►    *  oume- 
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flumerus  tcltium  haberi  non  poflic ,  Clar.  (.  te/lam»  , 
t^.^6.num.€X>^\xd\.inl.fin.C.detejlam.n.z.  . 

■^■  Atquc  hinc  (cquitur  Primo  hocprivilegium 
fion  ad  luUicum  in  civicatc  cciUnrcm  pcccincrc» 
etiamfi  copiaplurium  ccrimm  habcri  non  poilccj 
^zcoh. Kicvx.Sc^zilo\.inl.fin.Cod. de tefiam.  Angci.  ( | 
Aretin.  in  trtUi.de  tejlament.gl^^jf.  5 .  num.  S-  NovclU 
Impcr.  Conft.  Anno  1 5 1  z.  ColoniA  ereila ,  fub  tituU, 
i>on  ytotaxxm  i  ibi*  tt)o  -^^atDfralcut  Ccttomcnt 
tncichctt  Domm  dc Magdal. //e «wt/;.  tefi.intejiam.  .  | . 
u^uij.part.  i.cap.ii.  Dauth.  4. num.  i.  Botr.dedfi  " 

j- Stcunio infcrtur.fi civis,qni  concinuo  non ha- 
bitacin  villa,repcrirccur  in  villaiibiqucargtotatcr> 
&  vejlct tcltari.non  habcc hoc privilcaium cciamfi 
pluresrcpcriri  non  poflcncBarcol.  &  Dd.  plcriquc  ^ 
inl  fin.  &L  ibidcm  vcrius  dicic  Riminald.  &  com-  -  ■ 
nma.W^iq.defucceJf.creat.num.^  5.  DiflenciuncPc- 
cru»,Cynus,Baldus,&ahii»</./.^».  C.  detefiament, 
qaod  jurcdivino  coramduobus.&jurcCanonico 
coram  Parochiano&  duobus  ccltibus  ficri  poflic. 

•j-  Vcrum.notanda vcniunc  Primum  clfc.quod ap-  g{ 
peliacionc  ruliicorum  inteUiguucuc  omncs.qui  rus 
jncoiunCjecfiQobilcsfinc.  Pctrus  Cyn.  Albcr.  An* 
gcl.  &  ]af  m d. l.fin.C.de teftam. Barci»  Lconficttmtur 
S.  t .HMm. ^.verj.quaro quiduantHrrufiiii.  Ad^cI.A- 
xtun.intrail.diteftam.gbjf  5  8.  Vafq.  dejuccejf. 
creat.Ub.y§.xx.rutm.i7,.Qi3S[.^  teftament.quAfi.j  j, 

j-Quanqaamin  Bobilibuserudicif  ruri  habiiar  9 
dbas  afiud  cflc  contcndac  poft  alios  Dooiio.  dc 
MagdaL  de num.  tefiiummufiMm»  rtepiipt. p4r(. 

•\SecHndb  notaodum  efl.  fuBicece  quinqae  t^- 
iles  eflc  adhibicosj  cciirex  eo  in  loco  czticerioc»  1 
dttmmodorcfnmusnoBpotttcnt  inrcatxi»  Caitr. 


Alcr  Jaf  &  JoaDnesDauih  inl.fin.  C.Jeteftamentm 
yAic^dejucreifcre/ttJib.j  fi  ii.n.^o. 
*  it       -j- EtrutricitaUfgari.quod  plurcsinvcairinoa 

potucriot,  oam  co  ipfo  fundata  clh  intentio,  niii 
contrarium  probctur. 
II  -[EtlitutiuslitiNotariumdiccrc,  faftaiaquifi- 
tioncplurcsoon  potuiHcrcpcriri  %ztt.  d.Uonjkiii- 
tHr,%.  I  num.^.ff.dtjur.CodtaU.  Vafq.i.J.  i  x.nu.y  i. 
Ds\ix\\  d.loc.  ' 
I .  f  Ttrtio  notandum  ti\  fufficcrctcmpprctcfta-. 
mcnti  qucmrulbcumfuillclicctpoftca  civis  cfti- 
ciaturjaf.  in  d.l.fin.n.  i.verftertio  extende.Cod.de  te^ 
'  ftsm.Viiq.d  §.xx.H.'^  ^  verf./exto  amplia.  Di(L  Do- 
min.dcMagdal. d.tr»a.caf>.i^.num.  t^.&c^f.  xi. 

num  )9-  .     ' ' 

X4  '  -f  ^lMrtoaotidarn ci\,f\yinivcrCimzh<[\io  ia  lo- 
co  tcUamcnti  folcnnia  clfc rcftri<aa,ita  ut  duo  tc- 
ftcs  fvfficcrcnt,aut  trc$.  nihil  dubitandum  cflc.  idc 
in  rufticis ,  quorum  caufa  fa  vorabilior  ci^,quam  a- 
lioium,rccipicndumforcDauth.  #» 5.  C, 
de  tejiam. 

15  Anzntcml.ftn.C.deteftam.  in  tcftamcntis  ru- 
fticoruoi  oon  tancnm  prxicritam.fe Jctiam  futar^ 
confuctudincmiimitct,dif|9Utatur,  Duarcn  »dtiif 
d$  tejiam.fub rubr.de  effeau  joleanttAti^ fervMtAy  <uerf, 
,  yextMexeeptio,  dicit:  l.fin.C.deteflnm.  dcrogarc  con- 
fuetudini  pratcritx.nonfuturae ,  idcmqi  alii  quida 
fcotiuBt. 

>•  \6     -j- C<?»/ra  aUquibusvifumcft,i//./».intcftame- 
tisrufticornmnon  tantum  praccritam,  fcdcciiin 
futuram confuctudiocm  limuarc,  quodubi  limi^ 
'  taiurconfuctudoprattcrita,muli6magislim':ct.vr 
f  futura,&  facilius  impcdiacutaausficii ,  quam  ac 

N  iamfa(^usrctradcruc. 

17      ■j-6^»»/©notandumcft,quodrufticusio  tcfta- 
mentomccilibcros,  iicmqiin  tcftamcnco  ad  pias 


Google 


Tit,  X.  de  Teflam.  F  uftkan  9rum,<  i^^ 

c«ufas>  &  in  tcrris  Ecclcfias  &  drjurcCaooBico» 
hzQcl.Ji».C  deiejiam  nili  vclicncn  icDcatur obfcfT  , 
■«arc  Dauth.  l.fin.n.j. 

•f  Sfx/b notandum  cftjquod focminnin  tcftamc-  \% 
to lufiici  non  polli  t  cHc  tcdis.  Nam  liccc  lo icfia-; 
mcntorufticifitdimiaucusnumerus  tcniu,tamcQt 
quoad ipforur^  doncitatcm oihiircpciuur immu- 
tatum.  ifancimWyC.dt  t$ftam.l  prAciptmHi  in  fin.  C, 
demppeUat.  A lcx  i» conf.  i  ■j-j.n.6.'verf.necetiam prAdi- 
di^objlat^firconf.-jo.n.  i  s.^voli.  C:oc.  intract  detc-  ^ 
fiib.part.  i y.  x^erf.tfiHd  amplia.  ^  ibt  Pctr.  Moncad. 
mmddit.lit  f.  hAziatd.deprobat.lib.  i.concluf.y  6  y  n. 
^.Yzimic.de oppofit.contr perfon.tefii.qtufi.^^.cafH  3.  ' 
nHm.6i. 
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DE  TESTAUEIHTIS  PAKENTVH  ] 
interliUros,  ^ 

'  flntcfUmencoiDccr  libcros  fofficit  folcnnicas  x 
jati$gcntium,jnriscivilisfolcnnicas  000  rcq<nri* 
tntj.hsc  confuttiffima^  ^.•ximperfeciOiCod  datefiam, 
Clar.  i.tefiamy^Mafi  %.  Giyl.Ub.z.obftrvat.  1 1  i.n.  i* 
GraH'.  ^.tffii^n.quafi.i  \  .Dkuth  ind.l  haecoajtilttjfir 
mm,  §.rx  imperfeffo,n$*m.  ii.C.de tefiam.  Ratio cit> 
aequicaticoDTcnit)  liberos  ol>(ervare  voluDcaccoi 
par^tuiD>fiip(is  deea(atis  confUt.  et!amfiomDi 
folenoitatc  &omnibus  ccftibus  carcacjatq^;  ica  pro- 
pter  reYcrentia  a  liberis  parcntib.dcbitam ,  nod  fa.r 
Yorc libetoru  hgtc  pri vilegia  tctlamcDtis  parencuoi 
fanc  conce(Ia,Natta.i»</  Lhac  confHltiJJimax^.ex  im-  ^  \ 
ftrfeihtC.detefi.  Gra(l.§./«/{.}.i  i.ubidicicvexifTtaii 
ic  coocludcncifliffiamrationem.  DiUcncioDcDo^ 
mia .  de  M  3 gd.  in  tr.di  numorf  tefiium  in  tefiam.  rar 
4fMifit.part.  i.esp.  i4.num.xz.  ufqtuadnum.  1^7. 
l>aatii.&  Ddi^ommQWMiii$4.l,k^  confitUififu^* 


»4^  tib.l.deulttm.Voluntat. 

§.0ximpirfe^tf{^  voJuacfatioAciQicire,  faTorafi 
libc^orum.  i»       '  . 

%      t  ^  t  ^^oc  ceflamettcam  ^afeBCBmioces  libeios 

IIHlea  (^f.)  libcfimiiitttttfttoeluRrdes  trflam^- 
Tarii,&  r  ccedoiitexcelUmenrc.  abiorcftacoi 
ChK.ifefismq  14.  (t.)  Pupiiiarisfubfbicucio  itt 
cali  rcttamcnto  fa^a  T^lctjCIar.l  ttfism.fA  \  quod 
cameo  vetum  iaceilige.  qtiaado e(t  iiiUlti«UEUS u» 
tttttetfibcftt.ftiiifaiUift(aidlkcxcaittci|i9  (aliffiai^ 
cii»  noa.vaUcto  tj^  tcftttttwneo,Clttft4. 5.i»^<Mtt.  f^' 
ie.«iciii.6r*ir{.«f^bttuf  i4,MMtt  1.  (;.}  io  cali 
tofi^aDeaiopcreaspotcduaaacx  fiUis  fuit  alcert 
iUiodarein  rutorem >  Dixi,uaam  cx  fiiuSiOamDd, 
VoluDcquodparcns  in  tali  cipitamcoco  aoo  poffic 
dareexcrancumcutorcm.at^acica^efl;  C00UiiuaiS|) 
Clar,i.t§Jiam.q.  i o.ntHm  |.      ^      C  ^-^-^ 

{  fPlan^fi  ittitali  cdhMttcM  ttttiiottitt  6ii-4mk 
cttcof  »iidec'd^cco  if(a  jurc  noo  tdttlHtfti^cMi^ 
flcos  nd  ccBcacur  ftacim  cuidaingam  y  ttttiplenea- 

.  rUT  itariai  de  neglcdis,  (icaii  CUCor  ^c/tamcacaciQt 
«Ocaitieo  a  judicc  coafirmandus*  &  prxrerendus 
cucoridacivo,  CiarV.^.  io.  (4.)  Per  ejufmodice- 
Oamcncumpoflcriusuuousfolcnne  icvocacur  cc« 
Itaoieotam  pcius  fblcBoe  dc  quo.iiuiprtmo  cxciair 
iMi  ii^iiiini  fiiiiiliiMttciiy>Bttqttttm<NMtiTit4Jo* 

pin.    t^.'i6.  »um  » )  I.  (|acm  rcfcrc  &  (e<|[||iHC 

-Dauth. i«  l.h0<; ctnfHU^imtk  i.tx  imp9rfi£io^a.  4. 5 
i  4    t  St  o/M'^  pci  mum  acq  ucfccandumteilamcn  cum 
^occfliberQsiiccopditum,  fcqucoii  modo  diftin- 
gueniam  cfttAuc  pnmum  ccitameotamioccriibc- 

»«^iiiiaftriiai>i»iituw 
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fulaaooobflaucc  quocuDquercftaineiro  ioter  li- 
bcros.fcdneccflceft  ur  fpccialitcr  pri-nje  dcroga-  . 
tioois  mencio  fi:ii,C3^iirct\C.tnj4uthent.hoc  inter,C, 
detejinment.  Sc  cOcommUDisopinio  Bjtb.  conj.  14. 
Covar.  THbr.detefinm part.i  num.  i  ^.verf.hincfcri- 
bitylAznixc.de conjen.ult  vo'  'ib.  6  tit.  ult.nMm.  1 1. 
GiilV.i.teJiam.^.  %6.nMm.  9.  nificxconji^-luris  & 
▼crifimilitudinibus  apparcat ,  tcrtacorc  pa:nituiflfc 
priotis  voluntatiSifUta  exfupcrvcnicntibusinimi- 
citiisintcripfum  tcftatorcm,&  fcriptos  hxrcdcs: 
Telcxmottcalicujuscxin/ticucis:  vclcxalia  caufa, 
iiam(]ue  cunc  ceftamcncum  fccundum  ii  ccr  hh«^ 
ros  ccofctur  habcrc  claufulara  dcrogativamntfdh 
tantumadfcqucBtia,fcdcfiamad  prarcedentia  ili- 
tcrlibcroscondita :  im6ipfis  libcris  favorabiliorm 
&  cxprciram  claufulam  dcrogaioiiam  habcntia  > 
id^j;  nonfadtapriusclaufula?  dero^atoria*  fpcciali 
incntione.$ocin.]un.rtf»/i  t^  num.  51.51.  5  J  O» 
num.  ^i.virffedulterimuJfjjHdnHm  ^'^.volum.  i. 
Cov AT  d.rubr part  i.fubnum.t^.verf  fexto.  Frrdin. 
VsiC<\.defuccejjfprogreJf.fi\  ^o.fubnum.  4^.  Ludovic. 
Xwui^  inre^onf.pro  uxere,num.%^%.Gi»({  d  q  %€. 
n.  1  i.YoIuntas  cmm  ccftatoiis  io  hifccdifputation}- 
bus  primas  obtinct. 

•f.^tt/tcftafnentum  primum  intcr  libcros  coB-  y 
ditam  non  habctclaufulamdcrogaroriam  cxprcf- 
(am.  Ht  fi  zqualis  vcl  major  favor  Iibcrorum  cft 
(cftamcnti  (ccundi.illudpr.Tvalct ,  &:ccnfcturpri- 
mum  rcvocatumabfquc  fpcciali  claufula  dcroga- 
toxi2iCoyzr.itt d  rubr  de  tejfam part.z.fubnum.  x^. 
*verf  fextldedttcituriGr^G^d  q  96.pof{nu.  7.  Daoth. 
in  Authen.hoc inter,nt*m.  j  .C.detejlam. 

AHt  in  tcftamcnto  primo  inccrLbcros  coodito , 
&  nonhabcnrcclaufuUm  dcrogatoriarti  irajorc(|g 
favor  Iibcrorum,  Scid  primnm  tcftamcBtum  prar- 
vaJebir.nKifccunducxprciram  claofulam  dcroga-'- 1 
tO£iamhabe«iCadfnus.  •^^t 


.1 


recttodam  pravralcrc  vclir.Gran*.  §.ttfiam.q.  8  ^.».7» 

JfArtd.n^^-jt^ \  7 S  DkQtU.ind.  jluthertt.hot imtetyn.i,  . 
TciUmcu:um iuccm  illucilibcris  fivorabilius  in- 
tercxtciacllcintclljgitut»  io  quo  «^uaiitas  iatec 
libcius^^rerfaca^Grairi/JW.         <  *        ' • 
7     f  Ithxc  4tAiii^o  «fe  ffMwHoMe  ccAaaieRi 
tam  )o  ce*'«mil«IK»IMiii«lfKKi  vo  *  quain  Ccxift»M 

^btiiiec  lociuD,itlii|iettini4c  Mwb  fiivor  iiberoHuft , 
tatniotrflaiAcDcn  nuncapatiro,quam(cr»pto  vcr^  ' 
Iiira' ,Al &      tnd  AMth  hfictnter,  n  i.  cflconv 

?n^ttaiiRimin  CQnf.i  io.n.i6  /i^. i. AchiLpcrfoo 
5  %ii.v«rfftu,opinto.  Grail.4/  }.8d.».ip.Daticiv 

0md,AMikb99iitUr,m  4..0i^McittBt  ABf^.jo^.^ 
^  jibmt,k»iftmmJ^^*Qs^9Uh^jlytUttgm.jHtf*liL^ 

«^.i  MnpPjlOk^^vOiteotes  Amknn-  hofinttr.  io  ceft«^ 

<))eoto  puBcnpttivf  locHim  boo  habcce.  {  5 .  J  ia . 
fjuOnodi  cc/tanieoto  aoo  folcnoi  eciam  cxKatfe!- 

^«lacioficripotc/t,  Guil.  Beaecli^;fii  cap.^aynutftM 

yerbjejlmin  el.  i,^.y%^,lA^k\iQMc^»j9^.nit>.'V9l,  Isk, 

l    I  Ctftrftt  q^iod  tB  cja(iiio<[i  ccftaibeoni^ii^B^ 
Iblcaill  ezbscc^tio  ncri  80Bpoi6c«t«cius  eflcdi^ 
I  eiji X^tn^ktUitu e^kitfwkM,%jY kipifo9$itmi, 

j|<f.Hoctom.f<j»y.'5  7. ».  1 8. 
^ :.       Dividitur  ccttamcncum  hoc  in  teftamcncam 
(criptum  Sc  ouocupacivum.Addic  Zaath.inrejp»ttf. 
^r9 mxoretrhyi.^  i.  ^uem  rcfcrt &c  rcquicur  Grafl.  q. 

iijf»  io40Riam4«eiaBi>  quD^mizcaoi  {ic»  qua%- 
oftioiiiiipiiitectliilf  co^oicliiobiii  9tttibmptt 
dimifiilc  lcripctttam  fiia  iBaaii^eciptam  poaci  tir 
'Xcm  >  io  qua  cqDctaeacur  ejus  ccAameocum,  tcI 
ic  r-^"Tf  r'*"^T 'T  "TiTf'  iUfimi  fwiTn  rffr TrftifTim 
tum.         I  «, 
la    J  Prtf^5^iMfx\Tiicgia  ccftameau  f  tc^^^  iiifec 
*    .  <      '■  lili^ 


* 
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rif.XLde  r^mfofiHim  tiitlr  liberos.  ' 

filiefOfX&t:  Pfimum  priTilcgium  eft,  ^aoci  ra- 
kat  recQadum  ja»  gcBtiaJD  f  cx  juia  ia  ||xiacipia  . 
aliegaca.  ..  •     .  ■ 

MMbmaj^ricnpdt  fdcic  fiae  •inni  pai>lic^io-  ^  | 

ti.a j       16  f».  I.  WcfeaUiec. ^»/  90.{>aufbiaC'  ■ 
^^tximptrftihyn  i  r.  DiircntiuncSalicctus  pnblica- 
,ao&cmrc<{aij:cns.  in  Auth  quodfine ,Co4.  de  trfiam 
qucmfcquicurTiber.Dcciao.fo»/54,».i7  Ub.u^,  ' 
jeanf.iii^»iylit'$'  '         •      •     j\  4f* 

.  t    fag^<?ygi^<w^rcccpdf!Ut IMWi^l  |it  magis  cS*  1 1 ' 
«MttluKfeaMatiitftft  fl|tto4  Bfitliproiliiswftc^  • 
,secc£Gicii  fiat  pio  roleaoitacc  vel  rubiboda  calis 
jMftamcBci , Alcxjonf  i  o  ^  .//^. 7 . Zu n  ch  #a  re^cpf  pw  ,  ' 
j»xar#,»  67.  Dom*n  dc  Magdal.w«//»«f/.i  r.  i6.». 
I^^<^i04.  Scdru(iiciac(i.}CchcfiammaQupacti$ 
(ciipcamaucfabrcripcarti.  (i. )  &  cooOare  fche-  ' 
.^axtt  circmaaum  parencis  ^  xeftcs  eaim  aoaxe^ui* , 
)au:aiUfiibiUadam»^ii|dproiNKiMtte9^U  • 
fijltBefi;ooampcrteilc9|Mta^^  eS, 
IHmkMlmtw^fmkifm^ 

•f  PiU»J(imkflUifarcntisnegctur,tiimrcfl:cv  i.  IJ 
ctiamaorogati.  i.focmiDae.  j.  &  quidciiidQajpcr-?  / 
fooas  fufficiunt,  Valq.  d$ fMcceJf.creat.lik,^.$.a,nwiin<- 
4  f .  Ciax.^  «slijMo.  fiiA0.t.mtm,  1. 1. 4.  SbKHiJU Aif#» 
./^^mf^mmu^     AB4rGi9i.l»l.t,^mf«^  110« 

f  f«r»a</9iofcrctir:  ad  teilameortifflDUiicopact- 
Tumfufiiccreu^patct  voluntatcm fuam  cora  duo- 
busK^ilibusctiamfbcmiDi»&rogaci&  nuorupavo» 
^duChy^-d.^yftrv  ixx  r^  ii.Znnt.tnre^^nfpr»M3tn§ 
mm.  5  4.«.^ 7.  Cotaria 9'nkhmim»i^'&  5  ^Mini»  ' 


L>aitth.  sn  d.  $.  tx  impnftao.  )isaitaLC.detfptfit.49mi^. 
perfon  tefii.q.  5  9  .num.  6  S .  Daucli /.  hse  tmilfidtif» 

*  "^*.  JmMy^.eximperfecio,n.ii.(^n.$o.  \  - 

l|  •  't  /ffip uc  ciica  cciiameanuQ  io  fcripcis » ica hic 
^  -    aao^ae  naUi  teftcfcoccdTarii  Camt  pcalubibyicia. 

ftliis  mo<li§4emkuMM»  fttth  lifudd;coaAi^ 

Oaach.^tji.fo.   -  * 
l#     f  ?/^»^  ctfi  finc  lcgum  rolenaibus  tcftamenta 
/    paccQCum  ficri  pofTmc  >  nutu  tamcn  cefiamcacum 
^pactisioccrlibcros  noo  coiiciicur.juiapaccocisntt> 

€.  Talec  tameo  calis  diCoo&tip  Wt  -coklicilli» ,  utm 

<claa(uJa  codicillacis  ccUamenco  pacf  isittcIVs&Cd' 
•  '■dtcilIo$oucuficripoccltCephal.c(?»/54<.irii«>.5 
Lwutm,  ix.ff.de iejgdt.        in  Epiftola.  x  1.  C.  de fodt^ 
i#0f»#»i//rquxcameo  vcraooniuQC  >  £  aacrubje^ 
jnueria  cUoIiUamcactum  codiqlli<eiiictlfiia(»ac 

■j^Unr  ilir  ■lii  <rli  ri  1  n t jn  - 1 1  h  ir  rilr  111111  fi^pj 

•  1 1  tommi/Tnmioli&^ipoilic  dcficiefaBtiir^ 

17'    fAbtrmmpri^vilcgitem efi,qnod  eja(ffl6<ii teiU^ 

mentaraAonrolum  la  recacir^conciacacclattfula 
coeticillarcm ,  fcd  cciam.claulalam  ucvajeat  omni 

.inelioremodo,CoTAr.iii^^.R4XBM/iiMi  $.  i.»M09.a. 

'  lt%.Utxi!^mdtbdetttmfiUtifi^ 
*if»iML§.ttJt/tm.  q.  I  i.jipw.if.acfif iiiiiaiiijttdU 
€iam  00«  pMoft  ▼aiere  ttc  ^ftamentBm  &ttpcun> 
•valebit  or  oun  capaci  vum,  fi  adfint  ea,qua;  ad  tefta- 
-fxieatum  nuncupacivum  valcrc  poteft  p.-  ya|ebic  8C 
^odiciliusjvcl  uc  di  vifioinccritberos. 


1f .  -      Ttmmm^nvUej^tm  tH  •  ^upd  ceitai&efleoffl 
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later  liberos  condicum  habec  claufulam  dcxogaco- 
liam  ad  fcquencia)  Amhtnt.hocinter.Cod.dittfiam. 
Dauch.f;r confulti(fifna,§.ex  impirfeffOinum.  x  5 . 
C.dotefi^m.  ldc6inrecundotcflamcnco  dceoda* 
ra  mcncio  facicnda  cft,alias  non  rcvocacur.Claj.  $. 
tefiament  <j.9%.Gr^(^.§.tefiam.q.  26-  num.  f .  6. 7.  cS» 
8.  Dauch  inl.hiredcij>aiam,§,fiquid Jfofifailumj  nu. 
±%. ff.de  tefiam. 

t  fichoccam  in  cefbmento  fcripto  (juam  nun- 
^tlpatiYO  Ycrum  cft,&  ita  cft  commuois  opinio  Ri« 
mimX^.  confi  lo.num.it.infin  lib.  i.  Achill.Pcr- 
CQn.di8  triUi.num.  ^  8  5  'verfqut,  opinio.  GrafT.J./*- 
Jiament.quAfi.S6L  num.  1 1 .  DilT.  Angcl. »»  AHthent, 
hoc  intert  C.di  tefiam. 

•f  JR^f/<//7/4/e/24w>«»//parencuinterlibcros  funt:  ic* 
i^r «mM;;^  eftantc  omniancccn'ecit,  ucde  parentis 
▼oluncate  cooilecquod  vidcliccc  cciUri  volueric» 
Aagcl.  in l fin.num.  i.C.famii.hercifc.  Mzntic.dcj 
conjeSi.ult.^voiuntat.ltb.e.tit.x.num.  i  g.Harcm.Pifl. 
Ub.i.q.i.n.t^. 

-f  Licccautem Dd.diligentcrioquiranc.quaado  it 
|>ateranimum  ccflaDdi  habuincintelligacur:camc 
omnium  cercidima  noca  illa  cil ,  fi  ccilamcBci  fub- 
Aanctalia  adhibuerit  *  nam  tunc  teftari  yoluiirc 
ioteliigitiir, ecfiadumfuum  Codicillum  appellcc» 
Dauch.  inLha^ confMltifiima,§  eximperfe£lo,n.^6. 

•\ Scd quid fi claridim^ conflcc^ parencem  ceftari  xi 
fioluine, &ipfc  codiciUis  hcredcs  libcros  fcribac» 
auarricur  utrum difpoficio  tencatan  concidac  ?  Re- 
(jiondcncDd  voluncaccmillam non  YalereutccAa- 
mcocU(n,quiapacerDoIuicccfUri :  oeque  uccodi- 
cillum,quiacodicilIisharccdicas  noi^  dacur,mul- 
cosadducicDomin.dcMagdal.m/r4^ii/V«»»f77«r. 
ufii.in  tefiam.requifit.part.  i .c.  i  ^ .».  1 5 7. 

t  Echarcquidcmftxidlojurc&fecundam  regu-  IJ 
as  jarisycrillimaJUaii^cdquxricurucrii  ejuimodi 

^  K  iftfti^ 


14^        lih.  I.  de  ulthn.yoluntatl 

inflicatio  ia  codicillis  fa<^a,plaD^c6cidat»ira  qui- 
demucruccenioin  cotumtiacabinceiiaro  &  nulia 
ToluBCatisp;^crisracio  ducacurao  vercS  falccexbe- 
DignainccrprecacioHcra/liDeacuruc^dcicomifsu? 

14  t  ReJpodeturSi  quarratur  de  rubflicucione  dired« 
in  codicillisfada.respianior^ft.  Scarvolarefpoa- 
dit^fubfbtutioncdiredam  iacrdicillisfa£^am  io*> 
ucilem eflc,quum  codicillishzrcdicas  nequc  dari  1 
xieque  adimi  po/Iit :  bcnigna  camcn  intcrpcetatio- 
Bc  earo  valereutfidcicommiflum,/.  5Mv^/«,j^iM/ 
Senatufctnf.Trehell. 

25  f  Scd  dc  in(titaciooe  res  non  e(l  ica  plaoa  >  Ab- 
gcl.  shL  i,ni4m.j.(^  j^.ff.dtinjuft.  teflam.  diftinguit 
laccr  fubfticucionem  &  ioftlcutiocicm.  Subthcu- 
cioBcm  dicic  y^leic perd.l.  ScavoU.  Infticutionem 
aatcin  concidcrc  &  fucceflioncm  ficci  ab  iocaftaco» 
ucfidcicommiflum autcm  noo  valercynifijuzta di- 
fliodioncmibi  craditam.  Imola  i^i».  4.  cenctcoa- 
tra  Aogclum ,  quod  valeac  uc  fidcicommiflum/)«r 
d.l.Sc&%ioU,S:  li:inc  Imol»^  fentcnc^am perl.cum  quut 
1 6.ft.Sei*nhif.delegatiSi  i.d.l ftnal.  Cod.famil  hercift, 
ubi  codicillus  uc codiciilus  folpnnis  non  valec ,  id 
cftjfecandu  ftri^  juris  regulam , faicemuc  mioas 
foleoBis  valct)&  quod  ulla  probabilis  ratio  di  verfi- 
•tatisdariodnpotcft,arbitcaturvcrain  Dauth.  ind, 
'  §.ex  imperfe{i0,n.  i6.  ►  ' 

X6  Alterumreqaijttum  teflamenti  ptTcntvim  iatct 
libcroseft.utparcBtisdirpofitiofit  pcrfe6la  ratio- 
Jic  voluntatis.Boer.f^ri/^  j.».  i  o.Clar.  tefiamtn- 
tum', S . G abr  Rom .  commun.  conei  lib.  4.  de tejiam, 
soncluf^.  Andi  Giyl.lih.  1  obferv.  1 1 1.».  i  o.  Tiraq. 
deprivil.fU  caujaprivileg.y.  el^aeratio  dccidco- 
di>  quod  hoc  cafu  defc^us  tcflamenticoncctoac 
jus  oaturalcBOB pofici vum^circa  quod  difpen(acu 
noacft.  , 

17    "iEil  aocem  dirpoficioparencis  impcrfc^a  racio- 
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aetoluDtatis.  Pr/iwo,fircpcriaturrchcdaaJiquaiil 
qua  dicaf ur  pcr  vcibum  futuri  tcmporis ,  quod  ali- 
quis  vokbat  Cic  teftari ;  non  cnim  iciiamccum ,  fcd 
f rarparatio  cft  ad  tcrtandum,Bart.«  l.fuoties,^  i  .n 
^fde  hired.injlituend.  Dcc.conf.^%%.hu.  9.  Tibcr." 
^^<^  confi^n.i9.{ib.x,(ii*conf.iz6;num.i^.iib.  t. 
Dauth./»  l.hac  conjultifima^.ex  imperfeao.n.xy 

t^^fw^^ie/limpcrfcaadirpoficiorationcTolu.  i\ 
tatis,fiicftatorca:picdifponcrc  dcrcbus  fuis  qui- 
bufdam,&  cum  voluntas  cllet  dc  iclK]uis  difpoac- 
rc,in  mcdio  tcftamcnti  fupcrvcnit  furor  v?l  mors  , 
vcl  ctiam  de  omnibus  bonis  jam  difpofuiflcr,tam6 
tutclas  vclfimiliacumvcllct  ordinarc,  fato  abrc^ 
f  tusnonpotuit,  ^oiz.decifx^o.  Grafl.  $.tefamen- 

auvoIuntati$,quandoccftatorpc!fca<?quidcfua 
voluntatcmcxprcint  acdccJaravit&  pro  cxprcfla 
habuit,quia  volUntatcm  cotam  fcfip/irinfshcdaU  ' 
&dcpofuitin|capfa,ncclcgifccit5cmoritur. 
^  ^^«'''^'«'r/ir/w/w.quodkil  hoctcftamentumri.  j<| 
tioncrolucausfitjjcrfcauni&valcatintctlibcros, 
eft  vcrius,non  cnim rcqiliritur ,  <juo3  fcriptura lc- 

fatur  vclpublicccur  coraNotario  &  tcftibus ,  quil 
oc  rcfpicit  iiiris  civilis  folcnnitarc.quq  non  actca- 

d!turintcftamcntoinccrlibcro$,Bocr.^<://:i4p.»i 
4.Gabr.Romari  ii.i^/f/?;!/».  i 

t  iif!^'«*quandotcftat4)rfccicfcribi  fuavolun-  j  t 
mcm  &  cam  ordinavitcoramduobus't:cftibu$,& 
juflit vocari Notarium  &  plurcs tcltcs ,  ut dc ea cf- 
lcntfogati  &:  antcquam  vcnirccdcccfllr,  cxiftima- 
funt  talc  icftamcncum'rationc  voluntat;  s  impcrfc-^ 
7c»2am  invalidum  cflc!6ldrad.  confi  \ Arctin.  in 
%i4qui,ff.deteftam.]a^.conf  i  5  yvolum.^  KM\Vk.CDnf 
'li.^vol.}.  Concrarluihvcri.quodhoccafu  tdUi» 
>nci»tumaoadiUturimpcxfc(itumrarionc  yolua»  ^ 
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xacis.fcdfolcnnitatis&talis  ordiBtcio  habeaf  Tiin 
.  tcOamcnti  inrcr  libcros  tcnct  WexJn  d,$.  ex  imper- 
fiSiOinum.  4.  &  cft  commun.  opin.  Bocr.  decif.  140. 
Fcrnand.  Vafq.<^r fuccejf.progref§.  j  o.  nHm.  44.  verf 
quid  fi  tefifime^tum  y  Giafl'.  §.  teflament.  quAfi.  li. 
num.6- 

-j-pW.quandoin  rpfo  ailo  tcftandi  aliquid 
ampliusnoncracdifturusjfcddixitomnia,  qu« 
lunc  voluit,  habcns  tunc pro  abfoluto ,  rcfcrvavit 
aliquid  diccndum  in  aliud  tcmpus  ut  fi  dixit  fc  vcU 
lcpoitcacoodicioncsadjiccrc,  vcl  dclibcrarc,  ta 
,  conGiBguincis aliquid rclinqucrc  vcllct,  tuac talc 
icfcivacioncm  non  argucrc  voluntatis  impctfc- 
ftioncm,  nccfaccrc  qum  tcftamcntum  valeat  tc- 
tkctAtctin.inl.fitefiMmentum.C.deinfiit.&fubftit.  1. 
Jiancdicitreceptam  fcntcntiamLudov.Zunth.  ri* 
^onf.prouxore,n.i  01. 
,  "t Tertium rcquifitum cft, fi cft teftamftam  fcri- 
ptum  utfchcdula  manu  tcftatoris  fcripta,  Authtnt, 
quodfine     ibi  Dd.  C.deteftMm.C\AV.§.  teftnm.  q.  1 4. 
*■    num. I .  Gsi)\.lih.x.ohferv. 1 1 1. ».  3 . Mcnoch.  libt.^. 
prifumpt.y.  Wcfcnbcc.  conf.90  nu.  i  .GrafT^  tefiam. 
q.i6.  autfubfcripta  fit  Dd.  ind.Authent.  quodfintjf 
CX^i d.q.i^  num  \.Gizi^.d.q.  i6.num.j^.  idqueet 
rationc  ,  quod  paria  fint,  aliquem  propria  manu 
fcribcrc  vcl  fabfcribcrc  Dauch.fo  /.  hnccofultifpmM , 
-  yeximperfeiio,n.x2.C.deteftam. 
I      54      I  Aa  autcmgcncratisfubfcripcio  fufficiat,  an 
vcro  fpccialis  requiratur,  controverticur  Julius 
Clarus  I»  §.teftam.q  i^Jiu.  4.  ex  Bartolo  inl.  di^vuf, 
§.idem fenatu4^rmm.i.ff.adl.Cornel.de falc,  quafi  pro 
formarcquiritlpccialcmfubfcriptioncm.puta,  uc 
I.  nontantumlubfcribatnomcnfuum.  vcl  (ciibtc 
in  gcncrc :  Ego  approbo  omaia  fupcrius  fcripta  { 
fcdinfpccieita,hoctcftamcntum  mcum  intcr  li- 
bcios  coaditumapprobojYcirciibtthocsicumcft 

ccfta- 

t  '  •      -  . 
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teflameacum.  Sed  commuDisopiqio  contra  Bar-  , 
Kolumrcilicec,quodgcncraIisrubrcripcio  fufficiar,  . 
Alex.  in  l.fiit»  fitpulMU4,^.  Chryfogonuttn.  i.f^  3  ^.d§ 
nfirb.eblig.  "Wcfcnb.  conj.^o.n.  15. 

t  Acqiieexhocrequintoinfercur.  i.  Etfialiqoi-  ^| 
bus  yifum  Ac  ceflamcncum  paccrnum  in  fcciptis  di- 
ci,fi  fchedulaapacre  ncquc  fcripca ,  ncquc  fubfcri- 
pcafic.dummodo  liberorum  fubrcnpcioncs  habeac. 
r^zttz.ind.AMthent.quodfine,nmn  5  i.GraiT/^.  i^. 
7U$m.  ^,"^ c£cnhcc.d.conj.$o  num.j .  Hanc  camca 
fcnccnciam  Tcram  non  cHc}  fcd  cjufmodid  fpofi-  ' 
tionem  &  diviHoncm  valicuram,  Cizi.d  q.  i  ^.num, 
6'Verfifidpone.  Nificonftccparcnccmcam  dilpofi- 
cionem  coram  ccfbibus  nuncupafic.  nam  fi  dc  nuU' 
cDpacioBeconItac,&  cxccrarcquintaadfunt>tcfta-  , 
mentumeric,  quum  in  dubio  adtus  inpoccntiori 
fornia  valeac>ac  proindc  nonaliccr  ut  divifiofufli- 
Bcatur.nifi  ut  tcfUmcntum  valcrc  ncqucat.  Dauth. 
in  d.^.tx  imptrfe£lo,n.  xi . 

.  t  Nec  e(\  ociofa,  fcd  magni  momc nti  quxflio  >  y  ^ 
acramdifpoficioapacrcncqucfcriDca,  ncque  fub- 
rcripca.fed  libcrorumtantumfubkriptioacm  ha- 
bcns>fic tcAamcntum yel  alia  ultima  voluncas :  & 
iifitceiUmcncum.utrumhabeacurpro  ccflamenco  * 
fcriptOjan  nuncupacivo :  nam  fi  valcc  uc  ccflamcn-  '  / 
tum>fu(hncbicur  fubditutio  pupillaris,  datio  tu- 
coris&alia,quzfiBece{lamentoficrinonpoflunc,  - 
cootrafi  cc/lamcntumnoncflcc,fedcancumab  in- 
ceflaco  valerec,omnesillia6lus&  fimilcs  concidt-  . 
icatfCUz.§.tefiament.q.ij.(^q.i^.n.6.  ^ 

't'Icaficc{)amencumficin(cripcis,Iegaca,  fidei- 
conDmifla&  libcrcas  etiam  czccancis  in  cali  ccfla- 
mentorclinqui  poirunc.inccflamcntoautcmnua- 
cupativonihii  caic  ficri  potcfi>Dauth  inl.hiuce»r 
fMUi(fimay$.eximperft&o,n.i 6.^x9.  " 
t£x^0(ic^uifico.  x.infacur,ctfiBaicoIus }| 


ifo        ttk  I.  de  uhim.  Voluntat, 

JideicmmlJfi.§.i.fdeUgaf.  j.  fub dabio tamcn er- 
iftipiaTcrit.fchcdaminccr  imbrcviaturas  Notarii 
dcfundircpcrtam,contincnccmtcftamcntum  ali- 

cujus  intcr  libcros  valiiUtam  &  publicari  poflc ,  ct- 
iamfiadfcriptumnonfit.quodcjufmodi  fchcdult 
coram  tcftibus  lcdla  &  publicata  fucrit :  hanc  tamS 
Bartoli  fcntcntiam  vcram  non  cflc,cQm  jus  rcqui- 
rat  uc  difpofuio  patris  i  ntcr  libcros.fi  valcrc  dcbcat, 
fitipfius  parcntismanuautfcripta  ,autfubfcripca, 
D  d .  i»  Authent.qued jine,  Cod.  de  tejlam.  Wcfcn  bcc. 
confil.  90.  numer.  8-  Clar.  §.  tefitiment.  qutfi.  14. 
num.y. 

t  At  fi  cjnfmodi  fchcdula  coram  duobustefti- 
buse(rccpublicata,^a:tcrisparibusutteftamcntum 
BUncupativumvalcrccGayl  /i^.i.^J^y^rv.i  i  x.num, 
j  i.^^^cknh.d.cnnf.^o  ».7.8.9.  Itaproccdcrccc- 
iampcflc:do(aaDaBartoli,fifchcdadc  voluntato 
'.    &  fcntcntia patris  fic cflct pctfcripta.ida;  vcl  libc- 
roruracoafcflioncvclaliaprobationcplanumfio- 
*  rct,namv.ilcrctVclutdivifiofiacfcriptis,aucfifa- 
'    da  fit  nuncupatio  &;  inftitutio  ut  tcftamcntu  nun- 
cnpativum- 

40     t  rcquifito.  j .  infcrtur ,  cum  pro  forma 

tcftamcnti  fctipci  iatcrlibcros  CTcigatur.utfchcda- 
^  laaparcntcvclficfcriptavcl  fubfcripta.caautcm, 
quiccxiguntur  pio  forma,  non  poflint  adimplcri 
pcrxqu?po:icns,figilUimnonidcm,  opcrari  quod 
fahfcript'io,&  fi^TiHaiioncmfchcd^nonalitcr  fuf- 
ficcrc.quamfipcrtcftcs,aut  aUtcr,  urconfcflione 
libccoru,  quorumq;  intcrcft,  ut  fubfcriptionc  pro» 

T  bctur,  voluntarc  ccftatoris  cflc  fadUm.  Hartm.  Pi- 
^oi  lib.z.q.i.num  i.WcCcnb.conf  ^o.num.  ^.&9* 
Pauth.  india.  l.  hac  confiiltifftma y  $.  tximperfeao, 
num.^S. 

1 1     t  ^'trtttm  refuifittemtlU  at  libcroium  oomiAa 
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eUuJlMm.imperftci.Authtnt.  quodfiniy  (^ihs  Dd.  C. . 
deteftam.  Ccphal.ccn/jyy.n.i^.Dauch.  indi^.f.e» 
imperfeSio^n.  31. 

SUiintHmrequifitumtik  i  ut  iQtcftamcntopa-  41,' 
tcitxoicm^xxszx^iim^vii, d.  Auth.quodfine.iAcir 9^  ^ 
ooa  modo  annus,&meDfis>ic<l  cciam  dics>Dam  ecfi' 
alias  in  fcripcuia  privaca  non  rcqiiiracur  dics  anc 
coDfuljCamcn  iDierpreceshicrpecialee(rc  coaceow 
duac ,  quod  &  dics  cxprimenda  /ic»  Bald.  Angel^ 
Salicec.& ]z(.ind.Auth  quodfine  Vtc.incMp.  x. mu, 
I  ^.extradefideinfirument.  Chi.^.tefiam.  quefi.  14«! 
num.  1.  Ccphal.  eonfil.  ^  j-j.num.  xo.xx.  &  hxc  (ea* 
tcQCia  c(^ communis  Clar  d.q.nu.x.  Gabr. Romao. 
lth.4.reeept.  fentjit.de tefiMm.concluf  9.  nu.  i  f .  &ica 
pronanciancicabinos  LiprcDfesdicicHarcm.  Pifl. 
Ieh.i.f.x.num.i4.Dii[catiiWc(cab.fonfil.  $0,  num.  « 

J7&19'  * 
•\  DenominelmperatofiSi  quod  ipfum  eciam  ex-  4| 

primcBdum  pucancaJiqui.uc pcc  Ccpbal  5 77. 
n.ao  rcfcrcThomiog.^.^.».  d.inccrprcces  incerfe 
YariancTibcr.Dccian  cc»/3  4.w.j  4.5./«^.!  &conf. 
ix6.».^.lik  5.  ucproindc yarianubus  rcDtenciis  ci 
parci  acccdendum  (icqu^  cum  ccflamcnco.racicper 
ca,  (|U2cccadic  Wcrcnb.r«n/90.o.  i  S. 

-f  Sextumrequifitum  cli  >  ucquanricasrcli<florum  44 
exprimaiur.^  Auth  quodfine  0*  ihi  Dd. 

t  Septimum  requifitum  cii  >  uc  aon  figD is>fcd  li-  4  f. 
terarum  coQfcqucDiia  cocam  voluncaccm  fuam  4c* 
claretceftacor>  dtii.  Authent.  quodfinc.  quoda^ici- 
piendum  e(t  circa  fubfUncialia  ubi facilc comr^ic- 
a  falHcas  poccit ,  uc  circa  fummam  pccunix  vcl 
(|uaDcicaccm  rerum  >  vel  aaciarummodum  ,qux 
Imiis  Ariduneticisi  cxprimi  ftoa  debtnc,  obpro-  -  ^ 
cuve  falfiucis  Tidum*  \a  rcliquis  aucem  fuflBdc 
fcnpcaram  fftdam  eifc  prour  commuoiccr  eciain 
pei  abbicTitcaias  fieii  rdet  >  &  umciis  qui- 

K  4 


^em  in  qaibos  hercdesrcripti  Cant,  di(eici  di^.§,  ij' 
diCpoait,  qaodooB  figais  oum^oriiin^ied  cods  li-. 
feni  <leclani«4Js  fiobergo  fidacagtttowffnWBb^ 

GmSf, 

|.  tfftmm.q.  I   niriw.  | .  C  o  j  aciii  N^tMfi.  107«  . 
tff/Jrt;.|.(^r*/i.  VrcfcBl>ec.lF^»/9o  nmm.14.  Cc- 
phal.  C9nf.^jj.num.  1 7.  Daath.<»i/.  ^.*x  imptrpd»^^ 
^  \   .        num. )  1.  DiircBtic  Bald.    Anth.qutdfint.n.  5 . 

t  O^^viMi  ce^aifinun  eit»Bt  libcri  iBftituattcur» 
Covar.  iiii^.  Jt<y<WiflMij$.^4M>iik  a.<^  .1  6*  1  ^mit.^ 

I  t.ifMm.9.  vrercabec.      fOuMMih  tOA 
iT.Ti.  Di/Tehcit Ji|iw|»ji>r». 

dtinoffic.teftMn^. 

t     tamcB  hoc  loco  rctcBdum.  quoad  inflica- 
cioQcm  rufficcrc  qualiacoBq;  ycrba.ufq>  aded  oc  4& 
« llGgoacioauc  divifio6ecifiiQKiac.Boer.iiirii^  atfj. 

^/fO%i»*-  Man  4itiiiMftRiiMn|D|Mm 

Mla»UifticacioBis  loco  habccqf ,  qitaflftiiiiifio 
^partcsbartedicariai  eft^dBi  paca .  yoIo  yab4 
calit  filius  habcac qnartam parcem>rahs  terciam ,  6c 
talis  dimtdiam,  quta  op  piDiics  teAatocfcicdiceccy 
Hcredemiaiticuco.  r  '  *' 

t  Plani  fifiat4iYifiodei?eb.f«|icnlnilmf»  Tcr«) 
'KM4iTuka«ciCeno,lumfia  i«il|miiaiiini  «6 
-   $giS$mMwid^  ffniyte  aalia  m  fnicilw 

"  tioBc  carcar,&  fic  filii  abiocettacocx  Tolaocase 
crit  facccdencipfcbmfibiaifi^Bacis.Gi^Ut^.x.»^ 

^      t  ^'^oc^cBruadmic,cipon(t,  qaodaliqain»- 
.  JtatefleM«eflatiamiiillicucioBcin>fipareasitM 


f-  - 
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ficiB(lixutus,aam  hoccafu  nihilominustcdamea- 
tum  dici>  Vafq.^/f fuccejf.creat.  lib  i.^.io.num.  164, 
quod  Dauih.  in  d.  eximperfe^a,  num.  54  Ycrun^ 
circcxiflimat)Ubi  parens  vcrbo  iaititucadi  ufus  nd 
cftjHequealiccrrolcnneminAicuciooemfccit,  fed. 
fola  di  viiioneaucanignatione  pro  inititucionc  c6« 
tentusfuicacubinullaprorfusliberorumfadaia- 
ilitucio  cit.ocqucfoIcnBiSjncque  mious  fulcnnis» 
ibi  teiiamcotum  dici  oon  poccii,valcbit  tamco  ta- 
li$difpoiicio.ucCodicillusminusfolcnois,epi(lo- 
Jajauc  caufainceilaci>  l.fiUi,  1 6.l.finAl.  C.fnmtl.  her- 
cijc.  ficoiiiBcsabinceiiacopairihctcdes  &quoftd 
hooorcm  cicuUzqualcs  erunCt  non  camen  quoad 
bonajDamcumcalcccflamcncum,  uc  fupra  cHdi- 
dumin  fcca(:icchabeacclaufulam  codicillarem& 
clatxiulammcliorc  modo,  diilributio  bonorum  i 
pacre  fadla  fcrvabitur,&  ii  unus  exliberis  inccgram 
Irgicimamnon  habcC)  iupplccioiiec,  icalacc  Vafq. 
difuccefj.ptogreJf.Ub.  ^  .^. }  o.num,4.6.^'c(cnbcc  conf. 
$o.num.ii.Gtai{[.^.tefinm.q. i i.nttm. i o.^q.  50.»» 
3.  ubi  vcriorera  &  cQmmuoiorem  dicic,  Verum 
Bcnedi<fl.  inc.  RMynutiui,num.  136.  vulc.  quod  ce- 
ftamcncum  ejurmodi  ufque  adep  ioutilc  fic.uc  8c  a-  ^ 
LisHberisjus.diceodi  cellamcocum  nuUum  com- 
pecacica  ccoenc  Dd.i» l.fin.C.famil.hircifc.  Quarc 
prohujusarciculiexplicacioocfcqucnci  modo  di- 
iijoguendum. 

'^Autpatertitali  arqualicacem  obfervavic  inter 
'  liberos,pucajquiaaucumnes,auc  oollos  inilicuicj 
&concurrentibas  aliis  requificis  ccilacoris  difpo- 
ficioomi.i  mcliorcmodo  vel  ut  codiciUus,  vcluc 
cpiiiola.autfalcemutdivifio,&  voluncasab  ince- 
Uaco  fci  vabitur  Dd.tni.fin.C»d.fMmil.hercifc.8c  fiu- 
ous  ex  libcris  iocegcam  legicimam  noo  habcc.fup- 
plccio  ficc.  Acquc  lo  his  ccrmiois ,  puca  in  zquali- 
ttcc cicuii loquutur  C^n,  inl.qHotiis,C.f4mfl, hercif, 

j    ^  Bald> 


ilj4  "  lib.l<leuMm.Volunt^. 

Bald.  in  l fihi.num.  6 . C  W.  Alcx.  in  l.  'h^c  ctnfMltijfi-. 
IHM ,  eximperfiicfa.  num.  i .  Cod.  deteJiMment.  Rain. 
eonf.  1 1  ^./f^.  I  Vzlq.de fmcceff.creat.lth.  i.§.  lo.  num. 
X^9. 164.  Domia.  dcMagd.  intrMH.Ue  num.tefti.im 
teftnm.rtquif.fmt.  i.ctip.  i  6.  hh,  i  j  ^.Grafl*. tefttuu. 

51  t  Aut  juiifam faac  iDftiruti ,  qutdam  prarceri»  t 
&canificla'uralacodicillaris  ,  auc  omQi  meliore 
inododircrc^inccnamc;tco  exprefiacii,  &  carcerit 
reauificiscoacurrencibus,dirpo5cio »  vcIucCodi- 
ciHuS)Teluccpi(tola,aucGilcemucdivifio  &:yolaB. 
tasabincc/laco,^«ArM/ ftlii,^ l.fin.Cod.fAmil.hercifc.  ■ 
rudioebirur,  Dauth.  i»/r4o?.^«ri;/7«m.i».  5  y 

j  t  t  Atfi  cUurula:ilt«c  cxprcflrcnofinc,  ucrum  ruac 
cacicerubincelligancur  &quodhu]US  conrequcns 
ell^difpofitio/yiff.C  f»mtl.hercifc.  locu  habcac.  Dd. 
contirorcrcunc.mulcJpracfUnccs  Jurcconrultiaftir- 
mativifcquuntur  &  cim  c6inuniorcm  cllc  perhi- 
bccquod  claufula omni  meliorc modo  inclt  ecila- 
mencis  vi  prjtfumptioais  juris,five  (it>c  tcliameBca 
incerexcraacos£ac^a|(ivepareacum  inccr  liberos, 
&  vifiyi:  iijc  claululz  babeanturprocxpreflis. 

jj  fCoarranegaetvAmi^aod  vidclicecirtaiclaufulf 
hoc  incafu  non  iubiaccliiganrur,  &  piopcer  inju- 

•  rioramciculi  inxqual  cat^inlhcucionesconcidanc» 
&  res  dcducacurad  caufam  inceltaci,  ufq;  adeo ,  uc 
atqualicer  omnes  liberi  fucccdanc  >n  pun<^Ojuris 
faficncabiliorem  Si  rccepciorcm  videii  aic  Dauch. 
t»  tr.de  te/inm.H.  3^5. 

j  4  t  N^Hum  rejuijitum  efl,  ac  fimus  ia  liberis  D  ec* 
ttnf.6  io-n.6.verf.adeptivi. 

^5       tHiacinfcrtur/>r«>i9,  quod  nonliccacinhoe 
teflamenco  infticuccc  excrancum,  quando  cum  li* 
bcris  excraaea  perfona  eft  lof  iicuta,  infiicucio  qu2- 
teouscocerniccxcranQampcrronamcorruic&co-  , 
lumlibcxis  sicacCcii  J.JiH.(^ibi  Dd.  C.famii.  hercifc. 


-  ■  *  DigitizredflT^Google 


Ytt.XLdeTeftAm.parmtmmterUbms,  r^f  ^ 

l.hdc  eonfMltiJftma.i^.ex  imperfeSio,C.dtttfiM^C\u.ii 
'teJl*m^.io.Gt2ff §.te/lMm.(j.i^.n.i.      '/  •,  ** 

-)*  S9fM»4i iofcimtyii tefUcor  in  teftameiito  iQC&r  5  6 
KbeMMftitbM  tiatim  et  fil^  fins  pupiUanter  > 
t2o<|ci3in  itt'fiiTOKiii  lfb€fonitti^ 
6£la  Hc  valicia>red  fi  fic  fubflicutns  excraneus  ^lqpil^ 
amicUdeliberis^rubfiiitutioYiciecur  Bacc./n/.i^iii,  - 
1 9  .jf  fM^Ar.  cft  cpouBttais  JiilCiar.$.ff^Mf,* 
^.10. »1. 

•f  r*r/iiiiifcnur,fipatcrin  ejurmodi  ccftamcntO'  J7« 
iniaQS  roleaai  det  u  outn  eii  filiis  fois  tutorem,aice- ,  >  ^ 

rifiIioiiAttditloi|>rojureTtleac9Ccfi-teexiittDCffr 
is  exciaa€Qf  MearMttfimiavf&jMKce » ClaLV.f«^ 

t  giMr/o  infertar,<|Qod  in  iiocceftameBtonii-.  j|[ 
Aus  (otmni  exrraneo  noa  pofHc  reliaqui  fideicom-'  ^ 
iniflamunivcrralc,  Ceplial  <ro«i/  j  77  »  14. 

f  6^4n/»9  ad  Hdei co mm i  ila  part i culariaj legatx  5  f 
&  Iibefcaieiat^ttet>qon  ppfloiit^atdem  ea  einraf  1 
adt  ittceftnnettto  ttaaeD^f>o  dMams  ibtettttiltti» 
Ccclibecoscoaditoretitt^aKred^endatviliddp^fi^  - . 
jTufii  relinqui  in  ceftamento  iatetliberos^fcripcotf*  ^ . 
t\im  AHth.de  tefiMm.imperftB.  Dauth.f»  l.hAeHnfmi» 
tijfim»t^'eximperfeBo-,n.\6.ify-  t^.C.deteflam. 

j'  Ucautcm  validepoflinc  etiam  in  ceftamcnco  tf^ 
interiiberos  fcripco  excranei  reUoqai  fidei(;om>  .  ^ 
^BifiTapttcCicttlicia»  $l  lcgata  Ifc  Ubittttic»  Bttji  ctiM 
''coiiattCttcctfitcft.v"'  '"'.^- 
'  ^    PrflMifiiikmd^^f^acat|»areDf        teftf » 
lifeDtum  inter|iberos  {cr!ptu,&ineo  ftdcicommi& 
ft^articularia,  lcgaca  5c  libertas  extrtacif  reh^  /  > 
fcnpferic,  Tci  manu  fua  rubfcriprerit. 
'  f  vfi>mM»eft>quodidipram,qaodrcripnc  etiam  $% 
coram  teftib.  ad  'mioimum  daobuspaiam  dizezii, 
teinbiio  cfttfittodi  teiNnilloasicMeil  ahfvid 
^MMIW^&icfeaiiiiMk  1«  «dtaKOMa 


,  Ub.Lileukim.Voluntat, 

fcripcum.  t.  duo  tcfies<  coram  qaibnsteftaeor  ecit 
<lirerici(i,quo<idecztrajieis  cft  rcripcum  Cephal* 
fnfjxM.\^.iy  1 6.(^f*confijy,nu.  i  j  i  5.  Jacob. 
TiaiDii|£.  4. jik  4.  quabi  reocenciam  aTqacaiiet 
tfMitttc  dicicDavtauilM;*.  |  f  4U  jtf^^et  fcript^'^ 
ia<|»triani4iM>  teftcs  fiat  aecefrarii.  SiiBCeftBili6> 
teiMCcliberos  in  rcripciiaMaas  (bieiiBicec  coadi- 
topia! caafiealiquid  fic legatum^^^.$. i. 
de  teJlMm.  imperfeSi.  dc  1  i  bcrtaci  bus  celidis  loquea- 
-  cem,dcicacollegtumLipreoreproouociafle. 

t  ^xcraaei  aucem  iioc  io  loco  {uoc  omaes.  qoi^ 

Hfbm. I>tcc9»f,6 1 o.Clar  f.  xo.  i«derequtcardit> 
poficiooemf.eaiflipetfeAolocttm  ooD  nabcrcj  fi 
li beri  tc ft cncur  intcr  parcn tc J ,  B o  c  r  decif.  1 40  C  lar, 
f.io.num.6.  ItcmlocumnoahabcrciBlibcrisad- 
K  optivis.Tibtx.Dtciza.cenf.^^.nHfn.  e.ufi^iuinHm. 
I •j,lib.i.f^€onf.  1  x,<(.».4.if|/^ iUnHm.i '  Uf.  1.  Iceoi 
UcMft«alMh^fiqttisiallifci4Mi^^  ^ 
ilate9«A{i9uri(i^Mii(tf^aaidSi^t^ 
f»^.$.0»  imperfiihmm. |  f.  nawdecifta  <Cwri|i  f ii#a 
'  /Km.  ad  tcltaaiHNaai  pias  cau{as  oob  pertinet, 
Clar.5  /<f/g4Wi.f>7JM.Gtaf.f  » 1 8-  Wefenb. 

r  ,  Unf9Q  n.9.  "  ^  ^  i 

■^4      tPoceliauccmnoouBCumpatcr  fcd  8c  mascC 
incer  iiberos  ccilari»/ipa«  cimfuUifftm»,^.9x  i^wf§» 

i .  iM>^CiayUKi<ft.tfi|tbiiaf.i|a^^ 

^5  >  -^VcMtXk ejaimodiceftamencaafieri in  oniBnKl 
Iiberisininnnicam}Occdiflingucndtimcft:,in  pri- 

4  mo>ao  ulceriorefiacgcadUj&  aa  {iocio  pariaa  diC- 
pau  gradu4&  ica  eft  recepriorfciiccacia>Boer.i^£^ 
;a4i.ajHak|.Ciar.|./#/?4i».f.ii.iN«M».  5«  Seoipeic^ 
jribiiMBdbialeris  aapclli^aMiJlittlMLvcfliBMIt 

^^^^^^^^^^^^^ ,« j^^^^^^^W^^^^^^^^^  ^r^^^^^w^ 

■  ■ -KM"  h-    \.  .   
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iicpotcs.  DiflcnciaBcAlciat./»w»/3  j.W.^. 

Roland.aVall.fo»/85''^ 

•fPotcftficrihoctcftamcncumtamin  libcris  c-  tftf 
m2nc'\pzti&,q\i2mCuis l.Jin.C.famil.hercife.  Bciam 
in  defccndcntibus  ex  filia,  Vafq.  dejMc.refelHt.Ub.  r. 
5. 3 9.GTiS^.§.tefiam  q.i$.n  $. 

f  fitiam  io  libcris,qui  ahoquin  cx  ftacaroTelpa-  £f 
&o ab  intcftato  fucccfTuri  non  cncot,Clari 

Etiam  inlcgitimacisBocrV^c>/i5 1. 
fofJnum.j^-Cl^r.i.tefiam  q.it.nMm.^.GAyllib.z.ob'  » 
ffrv.m.num.  ii.  Biflentit  Decius  conf.  6 lo. 

-fScdanetiamobtincat.ritcftamentumfit  coB-  <rt^ 
4itum intcr  hbcros  naturales  tantum ,  qaaeftionis 
ci\ }  £t  refpondeiidum  eft ,  quod  patcr  noc  modo 
Don  poflTit  teftari  intcr  hberos  naturalestantum 
"Dtc.conf  ^io.num.j.infin.hocr.ttecf.i^o.num.ij. 
Chi.^.tejlam.q.iz.num.i.  Scd  in  macrcaliudeft 
diccndum  namqucmacer  poccft  dirponcrc  in  mi- 
susroleaniceftamcncoiacerlibcrosnacurales  caa- 
tumBocr.&ClarV./ow.Grair$./f/?4»7.^  1 5.Dura- 
jnodo  mater  non  c(\  illuftris ,  vel  fil/i  noa  fiat  nati 
cx  damnato  coiiu.  Bo<5r.  Clar.  &  Graff,  d.  locii.  Et*^ 
hzc  hadtcnus  de  tcftamcntis  inter  liberos. 

•|-Vcrum,ridirporit;opatrisiittcfi.amcntum,Yel 
epiftola.vcl  folcnnis codicillus dcfendi nequit ,  ex 
Ifilii,  1 6  &lfn  Cfamil.  A*r«/urdivifio  &  tacitum 
fidcicommi(rum,(aIvaTrcbclhan!ca  valwc  dcbec 
DivifioautcmincfFedunihil  aliud  eft  quam  Co» 
dicillusimperfc(5l*,5cTim  codicilliobtinct,Dauth.  ^ 
inS.eximperfeiio.poRn.x}, 

f  Scdut  voluntaspatris  tan^uam  divifio  intcr  f9 
liberos  valcat,  rcquiritur  Primoj  ut  difpofi^tio  fit 
pcrfcftarationc  voluncatis,  z.  ncccncelt,ucdivi- 
iiofadaficfaftainccrhberos,  3. rcquirkur,volan- 
carcm  pacris  uc tcftamentum ,  cpiftoiam  vd  folen- 
Acm  codicillum  dcfcndi  non  poiTC'  nam  ubi  yalere 

pocciU 


^    potA<Kfi!JfcM^flitnmcfiftolt,.ydfeW^  CinI 
diciUaJ»dLyt$otei)at»4)ttU  aauf  ftnif  er  inaoM* 
,  Uofi&potcaciod&ym.Valct  4..  ce(|qiritiicQtii 

In  icripcis  di virionem  parentcs  facerc  v  olunc  >  for- 
Iham  ^iiod fipl  i»  Authent.  detrientt  ^  femijfe  ob' 
firvent,Ciii.$.teJlMment.^jfiAjl.  14.  num.  j-.  'uerf.u 
temquATOi  Grafl.  §  tefiamenr.  qt*dfi.  1 6,  num.^.verf. 
tertiui  ca/ui,  Ho.tc^man*  eonf,^  4.9.  ^.num.i» 
ecnf.^y.n.i  5.  .     .*  • 

^  i      t  At  fi  fine  fctiptis.diVHete  Tclidc ,  BecciTi- 
riam  cil  9  ttt  dno  ceftei  iidiip^  Jacob.  dt  lUTen.' 
%  ^  (Qya  &  Alberic.  m^mhent.  qu^d fins» C$d*dift^ 

pimftJ^tu;kt)A.inl  h»feonfuUtp^ 
,  l$^tt.€^dtUj^Mm*nf,  $•  reqiuriniryatpatci 
*  tflter  omnet  liKeros  Feoerit  dinfionciii »  auUum 
'  ^ixccricrit,auce]^hxrcdaveric,  HotCoinan.ro»/*^ 
^^.num.i.a^cenJiLjy.Viuth.iadiSt.^.eximperfe^^ 
num.  I } . nam l.filiiy  \6.& l.find, Cod  frmil. hercifc, 
preccdunt  tantum  cztra  cafum  exbzrcdatioois  ^ 
pra:tcritioais ,  ubi  efl  praeteritio  vci  cxbsrcdacio « 
abi  horum  j  urium  dilpoficio  ccifac. 
f i  .  t  AaamimliQC  pgfu  dvLflfX  ^oafta ,  legidnU 
!  k:TcebeUiaucftdedacatvi^,cowbTetrici^G^^ 
^  l  •Cma^  Tolaii  do^licemquatcain  Ic^ictipuinvrcnH 
Stl  &  Trabelltaaicam  dctcahi  poflc  :  Sed  hane 
Xiumzi  reoitduum  dicit  Bald.  indi$^.fiii,^M^ 
*,  KametfigraTatusfub  conditiofrcduas  quarcasdft' 
'   'ducac,aliudtamen  efle  in  eo,  qni  pur^  efl  graya« 
cus )  Sc  dicit  hliam  deduccre  unam  aut  alteraoi 
l  ^^arcam>quatenusincaplus{ic,  quodplcne  aocx* 
.      .  .  S!uaiPQSf:,Sca^iinLfiliumquem»CJih'  '  *•  ** 
'   utii^.        .     mtlMrctfcutuL  *  , 


Ttt.  XU.de  Tejfani.  ad fiof  caufaf.  r 

TlTULUsXII. 

DE  TESTAM^^t^TlS  At> 
pioicaufas. 

-f-TcflameDtumacl  pias  cauias  c^jioquopia  i 
caufacdharrcs  inftituta.Nicol.  Evcr.Jun.  conf.xy, 

j-TcdamcDtiim  in  quopiacaufa  noa  eflhzres 
iflfticuta.fcdtantumaliqua  paccicularia  lcgacapiz 
caufa^  func  ]:cli(fla>  tcftamcncUm  ad  plas  caufas  aoa 
cfl}&ideoni(iincjusconfcd^ioDC  foJcnoitas  juii» 
ciTilis  cfl obfcrv a^ ,  ejufmodi  cenamcn cu cll  nai- 
lum  CovsiT.mc.relatMmtel.i.n.i.extr  deteJiAm.  , 

Scdaacancum  oullum  Cit  quoad  principale»  | 
mn  verd  etiam  quoad  lcgatapia  in  co  conccncal 
concro vertitur.  Ancoo.  dc  £utn  tn  tMp.  quA  Clericu» 
de  frf.  cempet.  Sal'cec.  in  Authent.  Caffa  (^irritm^ 
^udft.^.Cod^e Sacrofan^.  Ecclef.  Socin.  confil.i.v^  . 
Imm.  j.A\cTZDd.confil  ijj.vtjothematemihidtligen^ 
ferexhihito,volum.z.  Voluntccibmcntumptinci- 
paliccraliojquam  pietacisrcrpe<^tu  minus  lolcDai- 
ccifa6tom>Dullunicncnon  cancum  quoad  prioci- 
pale,  fed  eciam  quoad  lcgaca  pia  in  c0  conccnca» 
Sc  f  eccpciorcm  cifc  renccnciam  uc  cciam  lcgaca  piji 
cveoercaotfficuccTalieicic  iD(licocio  hzrcdis  no^ 
ptivilcgiaciaic  Michael.  Gi^il.  tefiam.  quAji.  xg^ 
mMm.6.  ^  .  -  .  ' 

j-  Concralcgatapia  valcre&  cxtcta  tancnm  U«  4 
.Talida  eile  volunc  Joan.Caldcr  inconf  x  5 .  incip.an 
tefiamentumifub  ttt.deconft.it.  Barc.ii»  /.i  n.  5  .q.prin§. 
m.  jo^wrf  Do etiamalia,C.depir^  Trinit.  Aotoo.de 
Batttinc.EcclefiaS.Maridjxtr.  de  confttt.  £ver.Jun. 
tenf.xj.n. 5 S.vol.i.Aot.conf.ii.col  ^ .Anc.RUb.  conf, 
7  x.eoL  a.Imol.m  c.^ua  tn  EcciefiarSde  confttf  Albci^ 
'Bvin.dtpttem.fmnafaU.  i  uQQ^^^^^d^f.rtktum^^ 


1^6  ^'tib.Ldeultlm.Voluntat'. 

5  *f-  VenimiBCcflameDtisad  fias  caufas  qnaniof 
fanc  confldcranda.  i.  quzfuacpia;  caufz.  i.  qui 
pofTmc  ccflari  ad  pias  caufas.  j .  quomodo  tcdaci 
ponunc.  4  •  qui  fiat  fmgularcs  cifc(flus. 

€      *}-  Ad  pias  auccm  cuufas  relidtum  dicicur.  i.fi 

t  quidEcclcHa;  vclMonaflcriorclinquacur ,  SpccU'  | 
lac.  in  tit.  de  inftrum  edtt.S.  nunc  vero  aliefut$f  'verf.  fjf  \ 
feidf  tfuodinter  rtlicia.  &  Bald.i»  Aurhent.Jimiliter, 

i-  inprinc. C  Adlej  Falcid.  Roman.  conf.  t  i  ^  .quond pri- 
inum.  Dicicuraucemiioarolum  rcli<%um  ad  piaS 
caufas.quod  Monaflcrio  ipfoefl  relidum,  rcd& 
^uodrelmquicuruni  cuipiamMoaachO)  fi&aciQ* 
tuicu  piccaciSy  non  conccmplacionc  coBraa^uini-> 
tacitaucamiciciaT)  Bald.  inl.  t .  VerfcircaperJonAmt 

'  C.deSS.E(cUf.Vznoini.inRubr.  deteflam.  i.  rcli- 
dlumHorpicalidicicurad  pias  caufas,  quod  plcri- 
quciBCclliguaeprocederejmodoHofpicale  fic  cd- 
Aru(flumauchoricaceKpircopi>auc  cerce  illi  coa-> 
itcu(flo acccdacipiias autboncas.alias fccus  ica  yo- 
luic  Bald.  in  Authtnt.  hocjm perreHum  >  Cod.de SS. 

' -£cclef.(^conf^6^.lih.  i.  conjil.i  1 6.lih^.  ^conpl. ' 
l  xo.Ub.  j.  Aagcl  confil.  j  o8.  Paul.CaftrcaCm  /.  Or- 
fhanotrophes ,in princip.  Cod.  de  SS.  EccUf  Alexand. 
«■o»/#/.fio./<^.i.  Bcacd.Capr  conj.  87.  Scd  alii  in- 
dilHadlcceaeBC,  fivcHolpicalc  fic  inflicucum  au- 
thoricacc  Epifcopi,  fi?c  aoo>cne tam^  &  dici  piam 
locum,Bald.  conf^.Ub.  3 .  Aagel.  confil.  iiy.f^  conjl 
38jPccr.  ABchoraB.f<)»/ix9  (^^«»/5^7-  Panor- 
mic.  in c.  de Xonodoehiii,  Paul.  Caftr. con/i/.  i  7.  Ub,  ^*!  | 

_a.Roman.c^«/4j7.t<*r/«»«wf/7,quodrcfragacur  •  | 
BarcoI.c0»/i./f^.4>Sccphan.BcrcraBd.r0»/t44.»iv, 
3./i^.i.FraBcifc  Curc.  Jub.  ron/i/.  10.  3.  rcli(^um 
fcaccrBiracibusdicicuradpias  cauiasrelic^u,  Petr.  ;  | 
Pcruf  in fuo  tra^atu  de  quarta  Canonica.  Panormit.  i 
€on[il.  ^  I .  'verj.  'venis  ad fecundum,Ub.  i .  fj^  comfil.  3 1  ^i^.  1 
^erffMhfiit^tioverofa^,Ub'2.>VA\ii.  Caftr.f 5.^*  1 


Ttt.  XlLde  Te/l4m,adpmf$akfai.  i^i 

iih.i.f^con/.it.  l$b.  i.  Concrarium^CDcc  Bald.  inl, 
iUud,  verf.  quodde  to, C.de  SS.  EccUf.  dum  di  cic  quod 
fracernicas  non  dicicur  propric  pium  collcgiumi 
4.  RcIiiflapauperibuscoaipucancuriDterlegacaacl 
pias  cau(as>Spccui  intit.deinftrUmentor.edit.^.nune 
vtto  nUquA^verf^  fctnf  quod.  Bald.i»  Authent.  pmi' 
hter.C.adleg.Falcid  Bald.&  Caftrcnf.  inl.iUud,C. 
deSS.Eccief.(^uoduCq\ic3Ldco  vcrtlm,uc  rcli(flum 
cciamconfanguineo  vcl  amico  paupcti  ccnfcacui^ 
piumglofl.  ine.  x.defepultur.  Bald.  &  Caftrcnf.  in  L 
l.C.de SS. Ecclej.  Alcx. conf  158.  vifo teftamentd , ad 
fin.lib.  I.  Piancfi  confanguinco  vcl  amico  divici 
^crcli(flum,eciamn  fit  adjcdum  ipfi  hoc  pro  anima 
effc  reli(5lum  ,  non  repuubicur  rclicflum  ad  pias 
cauGis,fcdmagispra;fumetiir  fa<flum  conccmpla- 
CioneconfaD^uiaicaciSjamiciriarvcl  alcerius  nori 
pia:  cauft glofT  Barc.  Bald.  &  Cafttcnf.  in  l  iUud.d 
deSS.  Ecclef.lmol.  in  l.fi quis  Titio, ff.de  legat  i.L ap; 
aUegat.  ^i.irt  i.duh.  Piccas  enim  non  ftaC  in  nomi^ 
nc piecacis .  fed ifl fubftancia  vcritacisj  &.quod reli-i 
dnm  confanguineo  vcl  amico  paupcri  ccnfcacuc 
pium  abfqi  dubio  proccdir>quaado  tonfanguinco 
vclamico  pauperinominacim  rclinqaicurpro  ani* 
inajauc  etia  alia  pia  cauG;  ac  Ci  nmpliciter  rclioqua« 
carcofanguinco  vclamicopauperi  (ine  exprcfrioac 
pi^  czaCx ,  an  fic  ccnfendum  pium » c6CroVcrcicur. 
Bald.  in  Auth.  ex  teftamento,  C.  de  coUat.  inAuth^ 
fimiliter,  verf  quid fi  donatio.Sc  ibi  eciafn  RomaniC. 
adleg.  Talcid.  Philip.Dcc.  conf  1 16.  volunc.cum  in- 
ccrconjuncfloS  vcl  amicos  aliquid  confercur  prar- 
fumcdum  cffd  hoc  hcri  ex  nacurali  a^c^u  magis  • 
quam  ob  piam  caufam.  ConcraTiraq.  inpYAfat, 
traS.de  privileg.pit,  caufA,  verf.  fedfihec  ommno.  tra- 
dic^in  dubio  magis  rehcf^um  vidcri  favocc  piar  cau- 
fa;  quam  conianguinicacis  vel  amicicia: ,  quandoa- 
liasrelidlum  qo^  Yalerec.  5 .  Relic^a  viduis  &  aliit 

L  ini£e-' 
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mifcrabilib.  pcrfoDis  ccBfcntur  rclida  ad  pias  cau- 
fas,  Spccul.  in  tit.de  infirum,  edit.^.nuncveroaUqUM, 
^jerf.f^  fiiM  quod.  Bald.  inAMthMmiliter,Cod.4dUg, 
Talcfd.  Franc.  Arctin.  tnl.  i.infin.CdeSS.Ecclef.  6. 
Rclictumpupillis  diciturin  piam  caufam  rcliftu» 
/.  i.C.quando Imper  inttrpupill  vid.\lcx.inl.Titis 
textoresyin prin.jf.de  legat.  i .  &  quod  pupillo  cft  rdi- 
du,ccnfcripiumtcnctCardin.FIor.  inClem.i.n  ij. 
q  detefiam.  ub  i&  idcm  dicit  dc  orphanis ,  quod  ta- 
mcn  mtclligcndu  cft.cum  pupillus  cft  paupcr  &or- 
phanus  fccundu  gloir. m  c.omnuAta«igl.ult.  1 1.    i . 
&  SfCC\iltit.deInJlr.edit.^.nuneveroaliqua,verf 
fciof,  Cardin.&Iraol.&  alii  inc.ftgnificantib.  deoffe, 
deleg.McT  conf  1 1 1.  vifoprocejfu  cauft  vertentie,  coL 
ult. lib.  I .     Jaf.  i» /.  Titia  textores.  7.  Quod  pro 
tnima  dl  rclidum  diccndum  cft  pium,$  Jiunum  dt 
prtLdidiit ,  verf  occafionem  autem  in  A uth. ut  cum  dc^ 
appeU.cog.  Bart.&  Bsdd.tnl.i. C.deSS.EcclefB2x1.ini, 
LuciMyf.dealim.&cib.log.  Pctr.  Anchor.  conf.  144. 
Philipp.Corn.  ctf»/i/.  ^H.iib.  i.^confil.  ^ii.lib.  5.* 
8. RcIiTllum  pro rcdcmptionc capti vorum  ad piam' 
caufamrchi^um  s'\AciMi,l.fi quiipro  redemptione y  in. 
iUUverbiSypiiJfimam adminifirationemiC.de  donAt.§,\ 
fiunumdepri,diH.  ibi,  ex  hae  caufa piijfima  in  Auth,^ 
utcumdeappellat.cog.  Bald.&  Paul.Caftrcnf  inl.  il-^ 
lud.Cod.deSS.  Ecclef  qui  hoc  ciiamintcUiguntin 
captiviscxdclido.  9.  Pia  caufacft.fi  fitrclidlum 
caufaalimcntorum,  /.  Melaff de alimen.^  ctbar.le- 
gat.l  fancimM.C  d§  SS.EceleJ^lo^T.in  l.ficui armum» 
f.deannu.legat.  Bart.  in  i  alio.f.dealiment.&cibar. 
/fg4/.Raph.Cuman  conf^o-  Aogel. Imol. &  AIcx. 
$n  l.  /1  certi4  annis,verfex  hu  etiam  infero ,  C.  de ps^»* 
&  PhiMff.Dcc.conf.yi.vifo puncio  ,cclum.  5.  Surd,^ 
in  traci.de  alim.  tit.  8  .privileg.  i.  Scd  hoc  intcUigc , 
cum  alimcntarchnquuntur  paupcribus  autiis,  qui 
fanKinpartuatur:  Nam  H  faYoie  amicitia;  diviti 
>^  .  iclia* 
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lr&1iDqaatur,iSc  qui  noh  cgctaliinccris,  noiJ  dicirut 
lc^acumpium,  Bart.  ind.l  alio  iff.dcMliment.  ^cii> 
ifnr.  liga*.  Ba-t.  linol  ^  Alcxand.  inl.  divi.ff.  adleg, 
Tdcid.  ctiaT.li  t.-ltanor  cxprimac,  fc  rclinqucrca- 
morcDci)  Sard.</:r?  A>r  num.  ^.pianamcaufania» 
giscx  paupcrciirtlcgarani ,  qu?rr»  ci  vcibis  tclla- 
torisxftimatur.  Diflcnciuot SaJicct.  Aicx.  Dcc.  & 
A\c\zt.ini  i.in  ylimitM.  C.defidetcomm.  volcntcs 
fiyc  paupcri  Cvt  diviti  lit  rclidum  f<:mpcr  picta- 
tcmhahcrcanncxam.qniafcmper  rcfpic;t  fultcn* 
tationcm  vit.«,  ctiamd  rtacdivui-pocrft  cnim  cffi- 
cipaupcr.  Di?es  aurcm luce(lincciligcndi!S,qui 
fatis  divesc(tprotacioncfu:t conditionis> fivcltt- 
rus  &  gcncris.  Si  qUis  fatis  bonorumhibcat,  uc 
pofFit  vivercnon  tamcn  fccundum  cohditioncm 
flc  qaalitatcm  fu jc  pcriona* .  i  s  pro  paupcrc  cft  ha- 
bcodus,  &  quod iLi  ta  confidctatione  &  caufa  rc- 
linquitilr,  ctnfctur  rclidum  ad  pias  caufas ,  Bart. 
inl.  i.mz.ij.i.  quAft. princip.  Ced.  dt  SS.  EceUf.Sc 
ibid.  Bald.  verf.  juperqHint.  qusjl.ldcm  Bzld.fiqMi^ 
»ddeclinandttm ,  'verf  cirea  tertium ,  Cod  de  Epifcop. 

C/mc.  ubiloqniturdcNobiJiqif  tisbonorum 
habctundc  vivcreponit,  fcd  nonyforatione  fua: 
dignitatis ,  Barbat.  confii.  5  6.lih.  i .  vcl  habct  Nobi- 
lis  filias,  8c  noa  potclt  congruc  fccundum  fuam 
digoitatcm  m;<trimonioco:locarcSurd.i>9/r/i^.</^ 
Mliment  tit.  8  pri^Oil  i.n.  i  o. 

An  autcm  uli-icntarclidta  nailpcri,  cbgriato.af- 
fini.amico  vcltilio  fpurio  lint  ccnfcnda  pia,  ccn- 
frovcrtitur,BaId.  /»/.i.».iS  C.de SS.  Ecclef  8c  A\cx. 
inl.Divi,n  4  ffhdlcg  F«/«:<V.  cflVpotias  naturalcm 
quandam  compalf^onrfn  cigacjufnnodi  periona?» 
quam rcligioncergaDcam,proi  ^ic.quamvisrcli-» 
fturaaliqu<'rrfpedudicaturpium,  qutatamca  ca 
pictas  noo  elt  proptct  Dcum ,  non  habcre  pri- 
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-vilegii  a  jure  coDccna.  Sed  hocooopUcetCoN 
dub.  tnl.fi ^uualiberis,§.iJem  refcripfiti  num.  7J  ff, 
dtliberisMgnofc.  ubidicit^quodad  dignofcencium. 
anlcgatumfitpiumnoaccendacur  peiTona  dancis» 
fed  illius  qualitas  qui  aliincacis  donacur,/.  Mela.ff'. 
eitaiiment.f^cibar.legat.  &  dicicSurd.  intrad.dei^  ' 
liment.ttt.%  priviL  i.pofin.  14.  anficpium.  fcniper 
infpicicndam  circ  pcifooam  lcgacarii ,  qui  cil  cgc- 
nusjnooaucemipfiuslcgancisj&eneactcndcndam 
xei  vericatem.noa  lcgancis  opioionepi,  Ecfidooa- 
tarins  c(l  paupcr ,  pra^fumi  dooanccm  magis  mife- 
ticordia  mocum.qaam  confanguinicace.  h  cxpref- 
ficfcdonarc  piecactscaufadeclaratBald.i»  l.iUud^  - 
inprincverf.juxta  hecqutritur.  &l  cum  eo  cranfic 
Rodcr.  in  l.  quonia  in prtoribuf,  indeclsrat.  leg  Regn, 
quejl.  ^.num.^.C  deinoffic. teftam.  Dccjnconfi  xo, 
*verffjf> in propofito,  ubi num.^.  dicicquod fi fa<Sluai 
cfl  legacum  cooranguinco,&  paupcri ,  ccnfccur  in 
dubio  mocus ceilacor  coocemplatiooc  cooGiDgui- 
fiicacis  ,  ni/i  crpreifcric  fc  Icgare  pietatis  intuicu» 
quiatuncia  claris  non  cflopus  coojcdiuris.  xo^ 
Piacaufa  cft     -  &  idquod  rclinquicurpromari- 
tandis  virgio. •  .s  & arquiparacur  aiimcncis ,  /.  cnm 
is,§  fimulter,  ibipietatU caufa,  &  ibi  oocac  Bald. An* 
gcl.&  Floriao.jlf de  cond.ind.  Join.  A.ndt.inc.tuano-j^ 
ifie,in  vtrf»lios,extr.dedecim.  Barc  in  i.fiego,in princt^ 
S^.i  f.dejur.dGt.f^inificonftanteJn  ii.qud.ft.  i.part, 
antefin.ff.foiut.matrim  Johao.  Anan.ctf»/  ^y.^vifn 
^  confiderati6,poRprinc.nh'\  dicicuccciam  procede<^ 
reio^doccapacrerelidafilix.  Porro  cum  lcgacQn^ 
docis&alimcncorumxquiparancur,ideo  &  cadi* 
iUndio,  quaminaiimcocisdiximus.io  doce  quo* 
quc  proccdic  ,  utvidciiccc  cum  demum  lcgacam 
aotisiitpium,iircli(flum  fic  pauperi ,  non  eciam  ^ 
diviri  ,  maiicare  paupcrcs  virgincs  cllpiacaufa^ 
1 1.  J^elidumcauiafludiitaiificpium^concrovcr. 
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tt^dr/  Caufam  ftudiijcfrccaufampiam  voluit  A- 
lex.inaddit.Bart.  inl.$tichu4liberejio ,  ff.de  legnt  $. 
^inl.ficuiannumyff.dennn  legdt.  Panormit.  confiL 
1 4.  qtudam Domina ,  colum.        /^.lib.x.  Vcrum 
Bild.inl.i  ff.deUgat.  i.  dicit,  quodrcliftumcaufa 
ftudii  non  dicitur  ad  pias  caufas ,  nifi  fit  pro  ftudio 
facra: Thcologiar.  Et Rapha. Cunian.  confil. x^.dc 
fundo  dato  in  prafmium  cmaocipationis :  Dicit> 
caufam  ftudii,non  propri^ cflc  piam,  hc  donationc  ^ 
fiiftaai  cx  ca  caufa  iodigcrc  infinuationc.ficxccdac 
qaingCDtosaurcos ,  arqucacaliasdonaiioncs  noa 
pias.&  fcquitur  Jaf  inl.  i.in  i.  le^ur.  colum.penult. 
'verf.adde tamen,C.de Sacrof.Ecclef.  &  in  l.  i .  col.  ult. 
ff.folutmatrim.  12.  Rclidlum  libertatis  ccnfcLJr 
rclidum ad pias  caufas  ,  /.  in  teflamento ,  ff.de fideic. 
libert.l.  i  .§.ult.(^  ibi  Bild.C.comm.fervor.mMnumiff. 
l.anciUam.in fin  Cod.de fideicommiff.  libert,  Tiraq.  in 
tra^.de privileg.fii, cauf  in pnfat,  verf  item  legatum 
Ithertatis.  Etlicct  Biit.inl.i.C.deSS.Ecclef.zcncit, 
hoc  tantam  obtincre,  quando  libcrtas  c[\  relidla 
proaniiTia.vcIamorcDcj.  Hoctamcn  vcrumnon 
cft,  Imol.in l.captatorias. ff.de legat.  i .  &  Jaf    /.  i .  f» 
JK/M^  leSiura.verf.notaiflam puUhraf  Ifm  tationem, 
'  ^im.leSlura,verf.credo,quodlimitatiOy  ^idem]zC 
ihl.captatoriaSiColum.penult.inprinc.  Cod.  deteftam^ 
milit  pertext.l,  i .  f  ult.  C.  commun.fervo.  manumijp 
ubilibcrtas  Bon  crat  rclida  pro  anima  vcl  amorc 
Dci,fltnihilominus  cft  pia  caufa.  13.  Quicquid' 
rclinquituradutilitatcmpublicam,  id  pium  dici- 
tur  Caftrcnf  confi9^.vifopun3oiVerfprohoc  etiam^ 
lib. ^  .per l.i.§. ult.  C. de eaduc. tollend.  &  l.  ad  iriflru-^ ^ 
^ionem,  CdeSS.  Ecclef  talc  cft  relidum  ad  conftru- 
dtioncm,  fivc  rcfc(flioncm  pontium  &  viarum  y^*/ 
Nic.NcapoI.AngcI.&  Alcx.  inl  i.§.ad  munictpumf,'^ 
'ff  adleg.Talcid.  Spccul.hoc  iBtclligCBS ,  cum  necct- 
lius  immiact.  mtit.de  inflrum.^dtt  $.  nuncverodli-^ 
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aua^  vtrf.(jji»fcieuqf4cdinter.  Joan.Aadr.  $n  e.tu/^n&'t 
bi6yinvtrf.MU»s.ded(cim.  Bald.  in  Authtnt.fimiliter, 
^ed.sd U^.FaUidtam.  firmian.  in  trsii.  de  Epijcop.  in 
^  part.  lib.j^.qiufi.^  i.  verf  congruenter  dtcendum  > 
T^Ki\\^Y.'Dicc.inc9nJ'7%''vifopuncio^  Talc  quoaue 
rclidan)  cii  fadum  pro  patriae  fortificacioQc,  vcluc 
procuftodia  civitatis  &  locoruin  conAru<5lione» 
iive  rcfc(^ionemuiorum, fodarum  &  cxtcrorum 
idgcouSjitavoluitSpcculacor.hocquoquc  mccU 
ligcns»  quando  Dccellicas  immiQcc.  in  d.  'verf^ 
fciOfjqHCfi mter.  Bald.  ind.Authent  (imiliter ,Cod ad 
Ugem  Falcidtatn.Mhiaid  hocadducicracioacm  ,  quiti 
cxhis  cuito4iar.i:*ir  viduzjorphani  &alia:mircra- 
bilcsperionar.  ij..  Lcgicuni  fa^fiun^  aJ  conftru- 
<5lioDcm  moaumenti.dicicurpium  Bald.  ^  Angel. 
in l.  htreditM ,  ^.jtdtfunth , j/i  dcpetit  hired.  Idem 
A  i^cl  iff  i.  i.<J.«/^Raph.&  i^aul  Caftrcnfjf  adUg, 
Talcid  qaodcotiwCdii  »bi  imal.  quatcnus  neccfla- 
nimicltmonuracnrum. 

Nam>  qiiodpia.tcrncce.^tatcm  impcaditur,i4 
pptius  Li.ndi:.id  v^nanigloriam  &folatium  vivo- 
r^rn  &c  mcmpnam  de^uodi  ,  quam  ad  honorem 
Dci.  Alcxandcrautcm  ibidiftinguit,  an  ornacas 
tendic  ad  ornacum  Ecclcna?,  nccnq.  fcd  priorem 
panemindifiipdc  fcquicurFirmian.  intr^clat.  dtj 
lB.pifcop.in  4t  part  lii/.^.quvjl.  ?  i. 

14.  Dicitur&adpiamcaufamrcli<fl5,  id  quod 
iperetrici  citichdum  utad  frugcm  mclioris  vitx 
redeac  fiald  i»  i  imperialie  ,  in  pnncip.  colum,  i. 
Mrg.iHimtext.Cod. d^ nupt,  &fcquitur  Fi^mian. M^i 
fupra, 

f  S^iadpiaseaufas pojjint  tefiarif  Qui  dc  iurc 
CQmmuni  tcrftan  prohibcncur  ,  hi  eciam  ad  pias 
caufasce/taii  ntqucuni  glolT.  1»/,  i.Cod.deSS.  Ec- 
cftcommunif  opmio  Clar.  §.(eftamentHm^ 
^¥^fi.^.num-i*  Tiiiq.  depriviUg pi^tcaHfi^pri^viUg. 
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ulUm^utft.  n.num.,..  Uch  (u)  pup.Uus  qm  dc 
L  proximus  fit ,  nequc  «iam  ad  pu«  caufa  tcftan 

::rcft;iucftcommunisClar.i«yi«^^^^ 

Ncc  il  cui  bonis  cft  '"«'f 'i^™ 

Itari  potcft.  Commun.  J"'  ^'"-  «•  'f         ^  \ 

^ccTfurariusman.fcftus.  iw  cft  commun.  op.n. 

«aot  f.gna  contritionis .  tamen.m  valcb.t  cjus  u» 
vointas  quoad  rcl.aa  ad,.as  cau>s.ac  haao 

f«tennam  effe  commancm ,  xQu.orem  &  tavo 
Srcm  wadit  GtalV.  «^.5«4-7  •»»"••■•  ^-.^ 

*-1::Sfami.iaspomtc<«deretcft.mc^^ 

?Xolrad?cetit^s.  ,n  ^^^^^^^ 
f„rc"ofc^,atris:inaUis^^^^^^^^^^ 

r/nriarJ  fcqaitur  Imol.  fibi  contrat.us  m  c  r .  ^ 
&  RorSan  i»  Au.h  fimiliicr.in  .  j  .^."»'-  C. 

^!-.  reltomUndum,  m  t         ,'<*•  »• .  vc- 

^ltM^cn..  dicit.'ot«m  omn.no^co«trar.m. 


lib.  7.  de  uUim.  Vohintat, 

Tidelicec.quodiD  boBisadveoticiis.inquibus  noii 
quzhmr  ufus  fcudius  patri ,  pofTit  filiusfamil.  cum 
voluQtatepacc  stefiariadpias  caufas>  in  aliis  doo 
poflir,  &  hancopiniooem  fequicur  Paul.  CaihenC 
inl /eniHm,C  quitejiament.fttcer.  Szd  l^x  duxo- 
piniones  &  fcqucntium  pafTim  8c  abique  ab  omnii- 
bus  fercrcpiobantur.  Alii  vohmt  filiumfam  cum 
confcnfu  paccis  ad  pias  caufas  cedari  nunquam 
pofTe,  ncque  dc  iis  bonis  advencitiis>  in  quibus  pa- 
tcr  ha^cc  ufum  fiudlum,  neque  etiam  dc  iis,io  qui- 
buspaccrnon  habet  ufum  trudtum,  &  ita  volunc 
Archidiac.Joan.Andr.5cPctr.Anchor.m/./iV*/,</e 
fepultur.lih.  6. Idtm  Joh.  Andr.i»  cfi piiter.iMprinc.de 
teJlMm.  lib.  6.  Pccc  peruf  ^  Pctr.  Anchoran.  inc.  i, 

tit.  Imal  &  Francifc.Arctin.  inl.  quiinpoiefiAte, 
inprincjfdetefiament.  Fulgof  &  Jaf.  qui  dicit  hanc 
partcm  cfTe  Ycriorcm  in  pun£lo  juris,  licct  ab  affir- 
mativajudicaodo  &  confulendo  oon  auderec  re- 
CcdctCyinf.JentumyC.qHiteftam.frcer.  IdcmFuJgoC 
in 1. 1  .^dfin.C.de SS.  Bcclefi  Panormit.ctfn/tf  j  •  'vide- 
furprimo  diciii  legatfi,ccl.  j .  verf.^uarto  addu^ojib.  i. 

Scd  obtinuit  feotentia  exiltimgntium  filium- 
fam.finepatris  confcnfu  tcftari  adpiam  caufam  na 
poflc,  ctiamfi  de  bonis  ad  vcntifiis  velit  teftari ,  pa- 
rre  Ycrd  coofentiente  tcl^ari  ad  pias  caufas  ooa 
prohibcriCyn  Bald  Angcl.  Salicet.Kom.&  Alex. 
inl.fentum.C.juiteflam  facer.  8c  eftcommun.opin. 
Covar.  inrubr.de  teftam  part  j.  num.  z  j .  Tiraq  pri- 
'vileg.pii.  cauf-j%,infin.  Clar.§.  tefiam.  <ititfi.  ^.num, 
7. Grafl' ^.tefiamciHAfi.i-j.num.iz.  Echatcopinio 
indiltin^cproccdicfive  hujusmodi  filiusfam.  vc- 
|it  ad  pias  caufas  ceitari  debonis  advcnciciis.in  qui- 
bus  pacrt  non  quxricur  ufusfrudlos  >  five  eciam  de 
illisinquibuspacri  ufusfru(flus  acquiritur,  ita  eft 
fommunis  Cl.ir.f/-  lor.  num  8  -  &  Gtz{£ d.loc. »  1  j, 
tIbnamcnnouQdumc^<|uodnfiUusfam.  iohu- 

juf- 
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jurmoditcdamentocoadico  ad  pias  caufas  faciat 
aliqua  legaca  aliis  pccfoniS)  calia  lcgaca  nikil  va- 
leacnon  camen  adcrcrcunt  pix  cauGe ,  fed  vcniunc 
ad  venientcs  ab  inte(Uco  Bald.  inl  jenium  infin.  C. 
qmteftam.facfr.  &  ia  hoc  ncmincm  dircordarc  di- 
cit  Jaf.  in  l.hac confultijftma, §.  ex  imperfeSlo , p»fi  nu. 
jo.^verffecHndoproijiAtC.  fUteftam.  Chc.$.tejl4m. 
qtiAft.yn.^. 

Sed  quid  de co,  qui  dubius  eft  dcfuo  (latu,  num 

3uidadpias  caufasccflaricilicebic?  Bald.in/.  ujf, 
#F.  O.  e^iltimaYit,  (alcm  ad  piamcaulam  ccf^aa 
Bonpoflc. 

Sedcontrttrium  voluic  Batcolus,  cum  quo  carteri 
cranfcunc  communicer  GralT  in  $.  teftam.  quAft.  xy, 
num.t^.  cxuA  tale  impedtmentQm  indu^m  (ici 
jurcciTilijqnodnon  Qocecpiis  caufis. 

Sed  quid  lUncc  ftacnco.quod  uxor  iioeconrenfa 
Tiriceitamcntuinfacereaonpofl[ic,an  valcbic  fal- 
cemad  pias  ciuias  ?  Valcrcad  pias  caafas  cfle  com- 
mnficinopinioQciiiiefert  Grad!  ^.teftsm.  ^udft,  17. 
num.  10.  Qaid  ni  ciriliter  morcuo  ucpuca  dcpor- 
caro  ?  fii  pcrmiirum  efTe  ftd  pias  cauias  teftari  vulc 
Bartol  inLi.C. deSS.  'Eeclef.  &  cft  commaa.  opio. 
Crafll  %.  teftnm.  <^ui.ft.  1 7.  num,  quia in  relidis  ad 
pias  caufas  ccflatomnisfolefS^tas  juris  poiiuvi^ 
roffidancfolenaitates  jaris  gcntium. 
-  Q^d  in  damnato  ad  monem  nacuralem«  nam- 
^atdadpiascauCas  tefUripoterit?  Barcolusi»/.  i. 
num.6.C.deSacr»f.EccUf.  tcjictquodflron  poIBt* 
cil  cdmmunis  CUr.  i.teftMmtntum,qu4Lft.  ynum  6, 
CoTar.M  rulfr.  deteftam.part,  ^.num.  17.  verf.pr^^» 
mijfafMndem.  Cmfil.f.teftMm.  ^ui,ft.  ly.num.  8.  Ber- 
lich.  tcneUtj.frMBUab.t.nnm.  5  ./4r/.  f .  quod  proce- 
dit  edamn  ccftari  TcIleC)  quoadbona>  quxhodie 
referraocur  libcris  &perfonis  de  quibas  in  Authen^ 
hfnMdmnmtmm,  CM  bop.  dMmnat^  ic  ita  cft  cdm^ 
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munisCovar.&  GrafT    hc.  Pltn^jure  Savonico 
damDacus  ad  morccm  naturalem  ccftari  poccfc>N0- 
viU.c0nJl.pMrt.  ^.confih.6. 
S     flnccfiamencis  adpias  caufas  fufficic  roleani- 
tas jucis gcDcium  >  vel di viai , rolenoicasj uris  civi* 
lis  nonreqviiricurTiraq.i» /rii<f?4i/.  depi»  cnuf.pri' 
'viUg.i(,Af  Hvcthir6.]\ia.  eon/tl.i^.num.  ^^.uolftm. 
I .  Clar.  ^  tefiamentum,  <jH£ft.6  ntt.  i .  'verf.efl autem 
i»fivera.  Grafl'  $  teftMm.tfUdfi.  i  B.ntim.x.  Idqi  vc- 
rumc(l.&  proccditeciamin  ccrris  lmperii>  &  ubi 
a^icurdcpiisrclidisio  Foro  civili,  Iiccceoim  a- 
tias ubi jus  Canonicum  ajure civili  difFcrcatrum- 
quejus  fcrvari  Jcbeac  io  fuo  foroj  quaodojusci- 
Tilepcccacam  nonforec,camcn ilia  conclufio  fal- 
licinrch<fbisad  piascaufas  ,inquibusjus  CanoBi- 
cum  elt  fcrvandum  ioucroqucforo  ,  quemadmo- 
dum  volueruac  Johaao.  Andr.  Pccr  de  Aochor. 
Cardio.  &  Jehaoo.  dc  Imol  incap.  relatum,  el.  i. 
4xtr.de  teftament.  Bircol.  Saliccc.  Ca^aol.  &  fcr^ 
omocs  Dd.inl  i.Cod.deS5.  Ecclef.  Tiraq.  Hvcrhar. 
Juo.&  Grafl  dici.loc  Coy^i.tnc.  relatum,el  i.num. 
i.extr.de  teftam.  £:  io  ccfiameoco  adpiascaufas 
coodico  facis  c(t  eas  adhibuflc  folconicaccs,quae  io 
fcftamcocoinccr  liberosfufiiciunc  fiverhard.  Ju«. 
conftix-j .num     .ifftinm.  i.  iDdcmultafcquuncur. 

I.  loceltamencoad  pias  ca  ifas  duo  fufficiunc 
ttHtiliii^t^.depiacaufprivil.  i.  Covar.  in  cap.re- 
Ueum,el.  1  .Hum.  i.extr.de  teftam.  CIac.$.  teftam.  q.  6. 
num  1.  I 

X.  Hiceftcsadhibentur  non  ad  folenoicacem, 
fedad  probanonemCorn.ro»/zi  s-liff.  $  .(j*con/il. 
) 07. lib.^.  Tirzq.de pia caufprtvil. i . C o var. in c.  r«- 
UtHm,el.i.num. i  i.extr.de teftam.  Rici,  Jua.  confiL 
X7.n.i.9.vol.i. 

Noniequiricurutnnc  rogati  Johaao.  Andr. 
A.liCQi2.dc Bucr.  Abb.Imol&  Dd.  m c.reUtum,  eL  i. 
t  extr. 
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txtr.detefiMn  .  B^rt  inl.i.num.-s  Scihi  h^\d,infin, 
Cod.  de  SS.  tcdej.  Paul  Caftrcnf  eonfil.  75.^327. 
'volum.  1.  Corn.  dfnjil  178.  'volum.  i.  Coi  ar.  in  */,  c, 
relatumyel-i  num.  6- Thzci.depiA  cauJtrivileg  i.Y,- 
mSLa.^Co^^iin cap.fi ^Aterrjerb.infuQ  tefiamentOi  », 
^.detefiament.Qizlls)  tefiim.tj.  ^.n  5.  Evccarci  Jun. 
conf.iy.n.^  t.vol.i  Didcnriiint  Barbac  r«<r  reA»/;<»>. 
e^A  extr.de  tefiam  hot^r .decif.  ^  ^.K<jm2ii.in  Auth.fi- 
miitter.  in  1  i.Jpeci^li,  .adUg.  Falcid. 

4.  Mulictintcitamcaro  adpias  ca^fis  potwft 
cflctcrtis,FcIin.&  Uccinc^  de  tefith.  Dcc.  tnl.  t. 
ff.de reg.jur  n  xZ.?zn^ci>nj  i.Albcrt  B:un. 

in  fiatut.verh.tefiamefitum,CoySir  in  c.relatumiel.i» 
extr.de tefiam.Tiiiq.de U.connubtaU.  ^  num.  j8. 
depsMcauf ^rivileg.  ^ .ClM.^  teflament .qus.fi.  6.vcrfi 
tertioinferfur.  ^qus.fi.  j  5.  verj.ffd ^uid dtr'jure  Car 
ncnico.ViUilob.inceMmun.ofiin  lit.M.n.i  ^.{..VivJn 
cojnfn.  optn.  verb.  tefits  ef[e  nonpotesl  multer,  num.  4. 
Soar.m  thejaur.r^cept.jent^nt.lit  M.  num.  z^o.GraiH 
§.tefiam  qudfi.  1  ^.num.4..Yzzin2c.detefiik  quAfi.f^. 
caju  ^.num.yo.  Dillcntiuut  Spccul.intit.detefiam. 

i .  yerj.  item  quodell  mt^Her  ,juncio  verf  jequenti 
^CoUeB.  incap.  cumejfei ,  de  tefiament.  Fcdcr.  Sc- 
Bcof  fo»///.^i7.  Bcncd.Capra  ci7»/i/.7  ^.Barbat.  inc. 
relatumy^  confil.  5  S  Ub.  Kooian.  in  Authent.  fi~ 
militer^in  i6.jpeciaU.Cod  aileg.  Falcid.  ca  ratiooc 
f^uod  cap.  relatumyel.  z .  extr.  de  tefiament  lcgiti- 
mos  tcflcs exigat.  Sedbis  facilc  cft  rcfpondcrc^ 
lcgitimicc{lcslunr,(]aibu$jurc  gcotium  (idcs  ad> 
Ijibctur. 

5.  TcAcs  in  te()amenco ad  pias  caufas  adhibiti 
przfamuncurlcgitimi,  doncccotrarium  probatur 
Qoxzx.ine.relatumM  i.num  %.Ci*9- qualitas  cnim» 
quziniflis  ccltib.czi^icur>juccgcntiumpcacrumi- 
tur  in  clTcif.du4f*m,d^prAfuml>t.Lcumpat^r,§.ro^o,ff, 
de legat.  1,  DiiTcacic  Parif.  tn  conjii,  24.  i;9lum, \% 
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quiopioaturhaoccjualicatemtcdium  hbc  in  cafa 
coQ  przrumi,rcci  ab  co,qui  fc  fundat  in  ccilamca- 
co  cUcprobandam. 

6.  In  tcftamcncoad  pias  caufas  rcftcs  intcrTC- 
Bircjnon cll  nccrirarinm,dummodo  de  teftamcn- 
toadpiascaufasaliundcratisconflcti  putapcr  co* 
fcirioncm  vclChirogiaphum  Svcr.Jun.  conf.xj.n. 
3  ^.W  i.tcflcscnim  in  cjufmoditcllamcnco  non 
«d  folcnnizandum.fc^i  cantumad  probandumad- 
h'bcncur,quarprobacio,fi  aliter  habcatur,  non  efl 
nccciTariaprobatiopcrtcftcs.  Hinc  ( i.)  tefUmS- 
cumad  pias  caQrasmanupropriate/latorisfcriptil 
valcacctiamfine  tcOibus,  eciamfi  nulli  teflcs  iinc 
adhibiii  Joan.de  Imoi.  inl.fi quucumtejitunentumi 
num.^.f^  6.ff.(UteJiam.  Philipp.  Cota.conf.^oj.nu. 
^'7  &  8-  in  ^.volkm.  Alci.  conf.  \.num.  lo  ^verf.Mc- 
€edit  (id fujiinendumjn  y.votum.JiC.  in  conf  6i.ini. 
'vol  Evcr  Jqq.  (onf.ij.num  to.^  ^S-voi.i.  Dum- 
modoliquido  conilati  quodfcriptuca  {itfadlama* 
nudcfundii.  Dii\cnmClii.§.teJiam  qujiji.y.nu.  i. 
(i.)  ccfUmencumadpiascaufasfadum.manu  ce- 
ftatorisfolumfubfcriprum.ctiamfinctclbbus  vim 
tcftamcnci  obtinet.  Tiraq.  depiacaufprivtl.  4-  (j.^ 
(iis,quialiaserar  fucccilurus, conHcetur}  dcfua- 
<flumfcrip(i(fetcflamcncum  ad  pias  caufas  >  fcdca- 
mcn  nonadhibu  lVccc/tcs>  &propccrca  vulc  ccda- 
mcncumallcgacc  nullamj  ipfc  non  dcbccaudiri> 
quia  faciscitpropciaiptius  confc/Iio.Corn.  tnconf, 
^oy.num.y.in  5.  w/.  Evcii.JviQ  conjil.  17.  num.  40. 
vcii.  (4.)  (iis,  quialiaserac  fuccciTurus  »  fciens 
hujufmodi  ceflamentum  ad  pias  caufas  eiFc  fa<5lu  > 
icd  quia  nccfcripcura,nccteUcs  dccorcpcriuntur, 
hoc non conficecur&  fic  rchtlisadpias caufasnoa 
fatisfacitiiscorfcicnciafua  pcccacCorn.  m  confiL 
Tiyim.v0l.(^conf  joy.num.7,in  j.  W.  Hvcrh. 
Jun.  in  conf.iy.n.^o.vel.i. 
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7.  Siccftatorvclipfcfuani  voluntem  ad  pias 
caurasrcnp(iciarchcclula,vcl  pcraliumin  fchcdu- 
Urcribifccit,  dclndc  vocavit  duostcftcs>&  coram 
cisdixit.fcdifpODcrcdcbonisfuis  ut  in  fchcdula, 
fchcdulam  autcm  tcftibusnonlcgit.fu/liQcturuc 
ccftamcntumadpiascaufas  Dyn.  I»/.  Luciudyff.dt^ 
ttftMm.fnilit.  8c  comnwio.Dcc.  conf.  150  poBjn, 
3 .  Arctin.  inl.fi itt  verf.in primoxafu.ff'.  de  teftament, 
Boct.  decif.  9  fofi num.  10.  ^decij.  2.^0.  num.  j. 
Qlki.^.tfftament.quAft.j.num.^.  Alcx.  cfinfi  i^.nu, 
j.volum.j.  Gcphal.cfl»/  ^^.nww».  3.  Fcrn.  Vafq.  dtj 
fucceff.cr*at.§.  1 1».  6 .  verf  quid  dicendum ,  Grafl'.  $. 
^  teftam  tj.i^.n.^. 

/  ^  9.  Tcmporisinfcriptio.  in  difpodtionc  ad  pias 
S^/aufasfatfla^noncftnccciraria,  pcr  ca  qua;  fcribic 
Mcx.  conf.^.num  i  ^.iny.vol.Corn  inconfjcy.nu. 
1 7  in  yvffl.  Natta.  in  Authent.qtiodfine,num.  3  o.  ad 
fnemyC.de teftam  Evci. ]un.confij.num  6^.vol.  i. 
Nam  tcmporisinfcripiioinccitamentointcr  libe- 
ros  idco  dc(idcratur>  utj  fi  pluraproducanturtcfla- 
mcnta>  appareat,quodficpr:usj  quod  po(lcrius> 
quodiUud  cantum  valcrcpofTic.quod  cd  ulcimura, 
at  divcrfum  elt  in  ccdamt-nto  contincncclcgata  ad 
pias  caufas»  illud  cnim  prxfumicur  clfc  poOcrius 
.  cO)inquoadpi«scaufasc[trcli(f^umJaf  m/ fin.^ 
ibi Dcc.  Cde ediH.  Divi  Hadrian.toUend.Tiizc^.  dc^ 
piacaufprivtl.i  5.  Cum  cnimtinicuique  homini 
potiilimacura  cifc  folcc  animz  falucis.probabile 
non  cH  quod  isj  qui  ad  pias  caufas  legarit  aliqua  > 
cenfcaturillarevocaffc  in  alio  rertamcnto  poftc- 
norC}  inquodc  piislcgatis  nullam  fccic  mcncio-^ 
ncmEvcr.Jun.ffln/17.». 66. W.i.  Dcindc,  (itcm-^ 
porisinfcriptiorcquircrctur,  id  Hcrcc  non  profo> 
lcnnicatcjfcd  co  tantu  finc>ut  apparerc  po(Iic,quod 
fucricpolteriusreflamcntum,  jamvcidubi  ceilac 
illa  racio  iq^uia  forcaifc  unum  cancum in vcnitur tc- 

iUmea- 
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llainefltiimvnbD  J^Iurai  Vel  alitiif  de  ap^fetrelcS- 
'Aac,  quodteftameiitatn  eft  pofierius>  czbdifmo^ 
ne  temporis  dirpoiicioinT^dt  ■rgvi  fion  pbcefh»' 
cam  ctfnftatdt  cOi  oaotf^iMenirat  t  I^Ik^  < 

eaolas^appDoatax  locusNatt.  m  A^thnu. 

ttittli.(ii^.%olH7n.t.  nulloenim  jure  probatar>^c{t^dil^ 
(l&braeapponi,deittiiejacedifiQO  9l  eentxanoilittfd 
nondcfidmtur'  ^       '        *  ■^? 

I o.  Valet tcftimentum ad pias caufas fineinft^ 
tutionchajicdisBarc.i»/  i\C.deS$.  Etclef.  U^htek ^ 
f$ti(il.%.verf.vmhMdMli*m duhitMtiptUm^Uk.^t.  ^ 

Caftrtf  ii(^«m^97.ilr^.  t«  f ifiiitui.fiifMrf|  dlrl 

'  "^^^i.  Ib  teftamttls  ad  pias caaias  tileti 
VbTantas.quarpcndct  ex  alieno  atbitHo  Bart.  illi^/ 
C.deSS.  Beclef  Sc  cft  etjtomun.  opin.  Abb, 
tomf.ii.num.}  lib.t.K\cx.confi4.n.yJsh.i.Dcc.nm^ 
r9.f^]zCn.ix.inl.CaptatoriAf,C.detefiam.  mil.  Pa^  , 
nCconf.S  j  n.x^.ltp.i.  Clzv.^.tejUm.q.  6.n.^.  OinS 
cnim  ha;ciitfimplcxprdhibitiojurisctnIis,ncfd^ 
^  '^lhte^a^toluntatcsiD  alienam  atbitrium  cy|l 

ipjMlMfimpfd^ 

tMeantr<Sfaa  ad  pUs  citiias.  qs^dii  iffy^ 
^c^lHI^  ippa^eae  tcftatocdto  tMtt.iTcr  tlft/^ 
f^asxanras,  fed  fimplicitef  ftffei^of  dicHS' 
tiinietk  diJ>oiitionci  Titii  omnia  Ubtl  tnea  / 
^jti^t^ttmiodi  teflamcntum  non  yalcat  j  taiSrii 
iaV($repiae  caufa:»  valebit ,  pccindc  ac,fi  tef^atur 
fattTct  cxprcfs^ad  piascaulas  ,  &  pcr  hujufmo^l 
▼erba  cenfccur  ioititatushjcresille  ,  cajus  dii"  ** 
^uoiii  liitima  tbltincas  commictttuc  &uif  ' 
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fnrgTtTatus.utbonadiflribuatadpias  Caufas  10« 
fioccnc.&  A  bb.  in  cafxumtibi ,  de  ujiament.  Coro. 
ennlil,  i^6.  in  lit.  D.  lib  i.  confiL  j  o  i .  /» lit.  C.  lib^ 
4.  &  cft  commun.  Clar.  i,.tefiam  q.  6  n.6, 

II.  Ad  pias  caufas  yalcc  [cftamentum  nutu  con.. 
ditum  g\o(\'.  incap  cumtibiidetejiam.  Bald.&  Are- 
lin.inl.i. Cod.de  %S.EccUj.%7\^.in  l  fipondivi/ionem, 
Ccd.de juris  ^fa£li  ignorant.  ^  inl  difcretist  Cod.  qui 
tejiament.facer.  Pctr, Anchor.&  Imol.r»  cap.  i.de  te- 
ftam.  Imol .#» /.  Captatorias ,  "oerf  fedjuxta  pradicla  , 
ffdehdred.  inflitut  AngcI.Alcx.Corn.  &  Jaf.  tnl.ju-i 
bemu9,C.  de  tejiam.  Angcl./n  l.in  fraudem^^.  i  .ff  dt^ 
miiit.tefiament.  Baihit. confil.  45.//^.  j.Fclin./»r/i^. 
prdfentia  deprobat.  Ludov.BoIogncc.^^»»/ 5  j  .Stcph. 
Bcrtraod.f^»/ioi  /i^.i.  Chr.  rejiament. qudft.  6» 
num  7.  Tiraq  depiacaufprivii.S. 

Quodcgo  eatenus  admittQ.napcrtccondacde 
ToiuDtatctcfiantis.ita  uc  nuilum  Cii  plan^  dubium, 
Didcntiunt  Bald.&  Cafticnf.  inl.^inepiftoia,  C.de 
fideicommtjf 

1 } .  Tcflamento  ad  pias  caufas ,  fi  2  teilatorc 
in  prxfcntia  tcftium.qui  tc(b:oris  voluDtatcm  zn* 
divcrant>cft  di£latum,  Nctarius  vcroid,  po{t- 
qutmfcripfic  ,  noniterum  Ic»it  tcilaton&  zcfU' 
bus,non  obcft,  quod  nen  itcrnm  cli:  Icdum  tc- 
ftacori  &  teilibus.  Si  voluntas  tcftatoris  tcltibus 
probatur,  Covar. incap.  relMtum,el. i .num  i6> 
4xtr.de reftam.cum  cmm  fcriptura  ad  probationeitl 
Bon  adducatur,cjus  folcnnitas  non  dl  curanda. 

Sitxh,  fi  quis  vrlit.eamrcUatoris  voluntatem  vel 
teftamentum  ptobare ,  non  pcr  rcftcs ,  fcd  prr  fcri- 
pturam  i  Notario.didtantc  tcftatore  tic  teftib.  pr^- 
ientib.ordinatam ,  orantnoneceireei^it  poflotdi*' 
BatioBcm  taxn  Icdam  fuiilc  ccftatori  &c  teltibus. 
InftrumcntumenimNocarii  uc  hdemfaciat,  Irgt 
«poncc  ceiUbif  oltqua  fcripcumeit,«tiameifdenr 

pras- 


«  '    fraercBtibas&lizcfoIcoaias  efl  rciTandaob-ptii» 
blicam  uulitacem » nempe  uc  fcattdc&  cabelUqi|i|a| 

*  ,14*  SedciiiiiiBiefiaUMflCOacltuit  . 
f eaaitaacnr  lblc;piiicates  font  awuin « JGbil : 
fi»IeBllicas  jttris^encium  vel  difioi»  jMHtHflSj^ 
flamefttQm  ad  pias  caufas  ▼iciaturez  eaa(a  ipi^scj^ 
itionis Tcl cxhxreditationis ?  Scicnduit^cft,  £te4 
li^afuncpiaecaufxpcr  viam  Icgati  vclfidcicom^ 
mi(G,&inlhtucuscuaIius  non  prtvilcgiatus  libe- 
risprxreritisjcgacafalccm  ad  pias  caufas  coufcr- 
"sskQiMijjMxt.Authent.ex  cMufit,C.de  Uber.prAter,  ^ 
5ma;«r0iafticuca  fic  haerespiacauGi.libcrispug!* 
,  mtis,(}aib.ttffi€ccUd<ellk^tjiii^ti^ 
lfgati,Ucetw>BtitaV>in(titcmoBls,BC^ 
cacnea  irriutor  teftamettttt'«(£d  fuinnecar 

pisi  caaijsB«rc.&  Flor.wiLi^C.i«  S5.£fr/.Pctr.  An^ 
iLhaoLinc.cumeJfeSideteftMm  Fnl-  rn /jfKfri^fcfe- 

i$SS,EeeUf.k\cx.  conf.io^.Iih.^.  Tiu^^fun^^* 

^  pivil.  1 4.Chx.§.teftam.  ^«4/f.^.».S.^uia>quod|arc(. 

inditutionis  dcjbeat  fiius  rclinqai  legitima  ,  eft 

c][uazdamjurisciTilisobfcrvaciOiqu2&D6  cfl  a££<lijir 

iaria  in  rclidli s  ad pias  caufas.  ^Di^entiunt  Bal<M| 

l.i.verf.fufer  qusrte qujtluo»  C.  deSS^  Etclef  BarbaiT 

.  .  i>  e.  etem  efestverf  qudfitMePfffm^  ffSrtet'  fj^mk 

,ii Pl^i^licct  pietatis caoiSLTueac  ttjraapij^l^ 
«iittfetfe^um  refpe  Aa  (qlennitatis.non  tau^j^otyjj^ 
iet»i|ttodeftiinpcc£ed;iUiife(jpeda  ToliiptiKif  Cft^ 
.  •   tai.mejr§iatum,el.i  num.ij.extr.de teftMm.  i.Hvl^ 

iiteilatorincepitfacccctefUmencum.  3c  in{licaiif< 
piamcau£amhxtcdem,deindc  facit  cranficum  ad 
"   alialoeaca,&  priufquam  pofrccccitamcatum  com- 
*    plcrc.acceflit.magis  commun.opiDio  cft.qaod  tc-  t* 
^ '    ftamcacum  ulc  ratioae  Toluac^u&  impertcdtim^r 
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ujlMm.  tpuji.-j.num.^.  Gt^ff.^.S9jism.^H£ft.  1 9.  n.  i. 
ubidiciCifitcftacor)uflicficxiCapcllain  vcl  £cclc- 
iiam  certo modo>&  cum  ultcrius  vdlcc  pioccdcrcj 
deccfHt  aacequim  tc()aroentuili  pccfccic  > id  cciU- 
mentum  oon  valcre  etiam  quoad  illam  Capcllam 
vcl  Ecclcfiim.  Contra.ii  tdtator  inccpit  faccrc  cc- 
ftamcntum  &  inUicuitpiamcaufamiiaeredcm,  de- 
'  iode  fadt  craafitum  ad  alia  lcgata,  &  priufquaqi 
f  ollet  teflamcncum  complcrc  deccnic ,  facis  dicji 
perfctfiam  voluntatcm  cciUcoris  rcfpedu  pia:  catt- 
fz,&ideofavore  pia;  cauia;  fuitiueri  commuoedl 
cljcopioioocm dicitDec. tneonf.i^^.^inc.  i.dtJ 
jid.mfirum€nt.QoV2.iancap.reUtum,iL  1  .».14.  quaii 
hocipfumfavorcptetatislitiodudikumi 

Idcdficcikatorcotamduobusteftibu^publy 
cavit  fuam  fentcOtiam  ,  vcl  fecic  fcribi  in  eorunii 
frcfentia  voluncatemfttamj&  in{litaitpiam  cau> 
iamhaercdeai,  juCfic  Notarittni  accciiiri,Ut  dc  dida 
voIuacareloiiiumcDtum  coniiccrcc>  vcl  dixitce-^ 
ftibus»quod  vclitfuam  ordioacionemfcribi  face- 
rcpcr  Nocarium  ,  fcd  teitacor  deceilit  priufquan:i 
Notariusfcripiichzc  voluotascncpro  impcrfcd^a 
habcndk,  &  favore  piat  caufx  non  fuftihebitur  Ql- 
dizd.incanf.  1 19.  Echaoc  dicitcommuncm  Jaf  in 
conf.i  5  j  .Verf.fidper  AdVocstostlib.^.  Clai.  §.teftMm. 
qHift.y.nkm. )  .verf.MliquAndo  (^tertio.  Non  enitti 
lidecur  debooisfttis  difpofuifl'c>  fed  tantttmmodo 
prarparafrcid,quoddifponercvolcbac« 

Piao^  fi  appareac  ez  vcrbis  cci!atoriseumii;t- 
buiife  cain  voluoutc  pro  pcrfcda  &  abfoluca,  tund 
omncsDd.admiicunc  convocationem  Notariin6 
cfficercquo  minus  fubiiitat  tciUmeotum ,  &  hanc 
dicitcommunem  Arctin.  j««  cumteftamtntH, 
f  dtttJlMm.  &  dicitfrequcnfiirimoconfcnfuappfo-» 
batam  Grafl'.  J.  teftMm.qutft,  19-  »•  4«  utrffm^Htem 


iyS        Lih  r.llUultim,Vo!unt4t. 

•'•^  SfnguUns  efiam  tiflamtntiMdpiiu  amfM. 
lo    t Siteftamcnnimpriocipaiicereftfa^ainad 
pias  caufas  fccuQdum  folcnDicaces  juris  geocium 
vcldiTioi,&  ioeorelidlafuoclcgaca  eciamaliit  od 
piiscaufisjillaprophaoalegaca  xqu^  yalebuoc  ac 
piis  cauHsreli^a  .  &  ooo  func  iofirma.Salicec.fii 
AHtb.caff»  ^irritHyin  ^.quAji.CM  SS.EccUf  Aocon. 
dc Bucr.  incmp.  fuod  CUricu.  &  ibi  quc(^ue  Abb.  ix 
troBtit.  deforocompet.  Alexaod.  conf^  i  .virf.quint^ 
fuim  indiBo  teJiamentOiin  i  .vol.f^  conf.  105  .in^.voL 
fivcr.  JuB.  confzj.n,xi.voL  i.Sicuceoim  priocipa- 
lisialhcucioadpiascaurasruitiQecucicacriamac- 
cidcQcia  nempc  lcgacaaiiisrclida,  &  cft  magis  c6- 
iDUois  opiaio.qujc  io  judicaodo  &  coofulcodo  eil 
tcncoda  GtkiV.i.te/lnm  tf.  1 8. ».  7.  Clar  $.  te/lMm. 
S.verffed  q»dro,uhi  tamendubitnt  /tn  jit  vera. 
'■  1.  Tciiameocum  prius  condicam  cum  roleii- 
^iicatcjariscommaois,reYocaturpcrceftamccQnii 
adpiascaufasfalcemfccuodum  jus  geocium  coo> 
dicumTiraq  depincMuf  privileg.  5  j.  eciamfi  io  fe- 
cuodo  mious  folcooi  ccflamcoco  oihil  plane  di- 
^um  enecdcpnoh  cc(UmoQCOi£  ver.Jua.«0/»/  a/. 

I  *  Prius  ceflamcnrum  ad  pias  caofas  faclum  no 
infirmacur  pcr  fccuodum  mious  foleooe,  inqao 
Teoieoccsabioccdaco  ha;redes  ioilicuciftiQc.  Pa- 
noTmit.inconf  1 1  .lik.  i .  Raph.  Cum.  eenf.  1 77. Ti- 
raq.  depin  cMufprivil.  5 1 . 

TlTULUS  XIII. 

DE  TESTAMENTO  TEHPORE^ 
pefiiscondito,  Wti 
Qaocnamtcfles  io  ccflamroco  pcdit  cempore 
conduorcquiraacur  iogeas  c(k  coocrovcrfia  incer 
joris iatcrpreccs.  FrimM  opioie  cft  fialdi.  in L Jin.n. 
"^"  i.C#i 


ttt.XllljieTeftaftLtempoupeflistondito.  ly^ 

i^Cod,  teftMm. cxidimzDUs  Cufficcrc  quiaquc  ce- 
flcs,quem ibi  fcquicui Jaf  num.  3 . Diic^.) jurao.i»  ' 
STtU^.dtnrt.teftand.tit.x  cMMt.i.nu  x.  Clar.  ^.teftam. 
qHdft^  S.vtrfo» h£c  qmdemconclHjio.  Sccpii.  Bcrcr» 
eow/.t  I  X.  num.  i .  iib.  i.  Dec.  in I.JcriniarioSy  C.  dete- 
ftMm.fntlit.m.  zo  <^  conf.  1 8  ^.nnm.  5 .  Va Iq.  defiuciff, 
creMt.lth.^.§  it.n.}f.GTA(i.§.teftam.qM£ft.  ^^.nu.  5. 
Aocoa.Tcdaurusi^eo/ 180  Rolaod.  a  Vallc. confeL 
f i.».47.W.i.  Hotom.conf.^y.  -  •  r.  n 

Altera  opioio  cft  >  quod  requiraQtur  tcftes  (*e» 
ptcm,uciiialiisteUameacis,cumhiccarus  a  regu- 
laoon(itcxccpcus  >  (iccamco  io  ca  roleonicas  rc- 
mina&  lelaxaca.uCQooiicnccciic,  quod  ccltes  u- 
BicocoocexcUadhibcaocur,rcd(ufiiciat,  fi  cx  io- 
tcrvallisioccrYcoiancpuca  hachoraduo,rcqucnti 
boraicerum  duo  &  (ic  deioccps,  dooec  oumcrus 
fcpteoariusplcoe  fucrit  completus  >  alias  fi  uous 
taocum  teitis  dcficiac,  vcl  tcftator^aotcquam  teflcs 
oiAocs  fiDgulatim  adhibitifueriot,dcccdat ,  tcita- 
incotum  06  Talcat  CzCu.inl.cafmf  i.C.deteftam.  n. 
j.(jf*mi.ahantiqHi4iMlt.C.eod  num.^  Andr.  Fachin. 

I  ish.f.controverj.caf).^  1.  Domio.  de  Magdal.  in  tra->' 
ffat.denMm.teft.inte{iam.feqmftt.part.i.cap.  1  i.nu^ 

I  X9.Joao.Crott  intra£i.detifttif  part.i.  num.  ii.Lu- 
<ioY  Roroao .in  repet.  Authent.  (imiliter ,  Cod.  adleg^ 
Talcid.in  14  frivileg.  Wcx. confyo.  (^conf  177.  nu» 

I  '  S  WMm.i.Stcph.Bertraad.c0ni/iix  »»/»^5.  lib.  1» 

[    Dom.Card.Tufcb.ro»»  %pra^.concl.iit.T.co»cl.iiXi. 

t  m.LO'per.d.l.cafMa,i.C.deteftam. 

I        rer/Mopioioeil  F]oriaoi&  Chriilophori  Por-^ 

1  ciiad^.fflanefuptrglofinvetb.convocatie  ad  hoc  ho^ 
mintbm,  lnftttut.de teftament.  milit.  quod  pcilis  (it 

Ibcilum  dirioumjideoqi  hic diitiQgucodum  (it ,  ut  ' 
iotermilitcs  ,  quod  faouscxiitcosiolococoota-^ 
I    giofopoilitteitari  coramduobusrogatis>iQfeduf.  • 
I   auiciB  coiam  duobiCCiam  ooo  rogatis  icd  fortuitisr 
\    M    a  eju«n 


178         tih  Lieultm.VoluntM. 

'^'  SinguUresegtdHS  ufiamentiMdpiM  enufiu. 
Iq''-^"^  1.  Sitcftamcntumprincipalitereftfa<ftumid 
pias  caufas  rccuadum  folcnDitatcs  juris  geotium 
YeldiviDi,&  ineorelicflaruntlcgataetiamaliis  od 
piiscaufiS)iIlaprophanaIegata  aequ^  Yslcbuot  ac 
piis  caufis  relidla  .  &  noo  fuot  iaHrma,Sahcet.m 
Auth.caff»  f^rrtta,in  p.fUdJl.Cdi  SS.EccUf  Aotoo. 
de  Botr.  incap. ^uod  CUricis.  &  ibi quoque  Abb.  tx 
tra^iat.  defiro  comf>et.  Alcxaod.  conf.  4 1  .verf.quint^ 
fuia  in  diBo  teflnrrtentOiin  i  .vol.f^  conf.  \  o  5  .in^.wL 
fivcr.  JuB.  cortfij.n.ti.vol.  i.Sicutcoim  priocipa- 
iis  iaftitutio  ad  pias  cauGis  ruitioctur,  itaeriam  ac* 
cidcntia  ocmpc  lcgataaliis  rclida,  &  eft  magis  co* 
muois  opioio.quje  io  judicaodo  &  coofuleodo  eft 
teneodaGran^.ji  /r/^^m.f.  1 8.  n.  7.  CUt  S  teftnm. 
6  .vtrffed  qiuro.Hbi  tamendubitAt  un  fit  vern. 

1.  TciUmcotum  piius  cooditam  cum  foleii- 
Bitatejuris  commuoisjrevocatur  pcrtcftamctum» 
adpiascaufasraltcmrccuodum  jus  geotium  coa- 
ditumTirac}  depiMcnuf  priviUg.  5  j.  etiamfi  io  fc' 
cuodo  mious  folcooi  tcdameoto  oihil  plaoe  di* 
^um  cflct  dc  prioh  ce(UmoDto>£  ver.Jun.tftf»/  xj. 

)  •  Prius  teflamcorum  ad  pias  caaCas  rai^ura  06 
infirmatur  pcr  rccuodum  mious  roleooe,  ioqao 
Tenieotcsabiotedato  ha;rcdes  ioditutifuoc,  Pa^ 
timmix.inconf  1 1  lib.  i .  Raph.  Gum. eenf.  1  y^.Ti- 
ra^.  depia  caufprivil.  51. 

T  I  T  U  L  u  s  XIII. 

DE  TESTAABNTO  TEHPORE 

feftiscondito. 
Qttocoam  ccftcs  in  teflamroto  peflis  cempore 
coBdicorequirantur  iogcas  ti\  coQCroverlia  iocer 
juris iacerpreccs.  Frimn  opioie  cft  fialdi.  inlfin.n. 
'V.'.-  i.C0d. 


Igitized  by  Google 


tUMlltle  Tefiam.temporepeflisconiito.  i/p 

I »Cod, detiJiMm.cxidiinskDtis fufBccrc  quiaque  tc- 
flcsjqucm  ibi  fcquicui  Jaf  nttm.  3 .  Diic^.lJuraa.ii^ 
tr^.dtart.tefiand.tit.x  cMut.i.nH  i.  Clar.  ^.tejlam, 
ijMdJl  ^S.^vtrff^hAcquidemconclufio.  Sccpii.  Bcm* 
€onf.x  j  ».  num.  i .  lib.  1.  Dcc.  i»  l.jcriniarios^  C.  dete- 
ftam.mtlit.».  lo  conf.  1 8 ^.nnm.  5 .  Va Iq.  ft^ctfi^ 
creMt.Uh.^.§  zz.n.j^.GTAQ..§.tefia'n  qMAfi.  54.»».  5. 
ADCon.Tcflaurus<^*«/i8o  Roland.  a  Vallc.  ro«/% 
ii.».47.W.x.  Hotom.fo»/j5>. 

Altera  opinio  cfl ,  quod  rcquiraotur  ceflcs  fc» 

£tem,uciiialiis(eUamcncis,cumhiccarus  a  regu» 
inonnccxccptus  >  (iccamcnin  ca  folcnnicas  rc« 
niifla&relaxaca.ucnonticnccciic,  quod  ccfies  u-. 
Bicocoocexcuadhibcaccur.redfufliciac,  fi  cx  io^ 
tervallis  inccrrcnian  cpuca  hac  hora  duo,  fequenci 
horaicerum  duo  &  fic  deinccps,  dooec  numcrus 
rcpccnariusplene  fuetit  compietus  ,  ahas  fi  unut 
rancum  ceihs  dcficiac,  vel  ce(lacor,ancequam  tcftcf 
oxDnes  iingulatim  adhibiti fuerioc.dcccdat ,  cciia- 
nicocum  no  valcat  CiCu.inl.cafue,  t.C.dettfiam.  n, 
j.^mlabantiquutnlt  C.eoii  num.^  Andr.  Fachio. 
lih.^.contro^erj.cMp.^  z.  Uomin.  dc  Magdal.  tn  tra-^ 
Gat.de num.tefi.intejiam.fequifit.fart.  i.cap.  i  i.ntK 
X9.]o%f^.Cioii  intraB.detefiib jmrS.i.num.  ii. La<» 
doT.Romao.for^/.  Aathent.  (imiiiter ,  Cod.  adkg^ 
Falcid.in  14  privileg.Alcx.confjo.  (^conf.  177.  nUk 
g.a/0/Nm.i.Sceph.Bercrand.c0»/iii  5.  lib.  x» 
Dom.Card.Tufch./o»»  8 pra^.concl.iit.T.concl.iiii. 
m.LO-per.d.  l.cafus,  i.C.de  tefiam. 

7Vr/MopiniocilFloriani&  Chriflophori  Por* 
cii  ad itplanif fttptrgloff  in  vetb.ccnvocatu  ad  hoc  ho^ 
min$bui,  Injtttut.de tefiament.miiit.  quod  pcdis  fik 
bcllum  diTioum,idcoqi  hic  diitioguendum  (ic,  ul 
iocermilices  >  quod  faouscxiftcnsinlococonca-i^ 
giofo  poflSc  tcUari  coram  duobus  rogacis,  infedlu$^ 
auicm  coiam  duobiCtiam  ooo  rogacis  fcd  fortuitisi^ 
M  M    a  exitat 


'  )• 

*  j#8     '    lit.  T.  deMm.  Volmm}'^  ^  :* ' 

.  cxieos  rtrh  i  locoepidimuileBeanir(eOt|ifiBdi^ 
^ttinjttsc«mmuBeconai(efceiii,ttltttet.  - 
'§^<iir/4opiBioeft  Rif«9  dtftiBgil^ci»»  ttmm 
pcihsiic  OMgBt,  &  ^BtB^«ejtftcsriifici*9C^ai9 
^ioiiiciiEfepteti^eccfeljMlUp.  mmMSmtiL^ 

^mMoptoloefteonim}  qai  ftatainit  («fficere 
fblcanitatcsjuris  geotiam»  &  ideo  teitameocuai 
cempore  pcihs  coram  daobos  vcl  tribas  teftibus 

'  cOadttumTalereGayl.  lib.x  obf.wt.num  i-/.(^i2. 
MftiC.  eeni.  i  ebfirv  fs.nttm.  i .  Jacob.  Ayret .  infno 

^prie^ifmti.  i.€.%.9bfi.nMm.  %  %.  £vcr.miiip«f.  u^m. 

_ . .  iUn£mtr4Ut.  i$emmffMft.t,tik  i  i.m 
iil; 'lehMiercBCCMism.ttcarqaiorem  5r  Im** 
Btar^ioremapprobaritCamenlmperialis  Gayl.  5e 
Myari/.&rftf.  EaodemapprobaTicetiamAaguftof 
£lc^orSaxoni2,  coofttcaitutadcef^amcBtum 
cempore  peftis  duo  ▼el  crcs  ceAeS  fafficereoc  N»* 
nigll.pttrt.$.e0nfiitMt,4-  ttbiDaoiel/Moller.  in  C^m^ 
mtHt.mtm.  i .  Haec  umcB  coacurrerc  debcBC,  oc 

t^ioCo  rcputttugciw^iUi  ■ififfiiiwiiiiiiy  i  tbj  Im» 
inAiet  itlalli  morbum  iMNIMaraBS»&  faperior  Tci 
atti  offich^cc^^oi  aiias  tcinporcpcl^scinsvfiecsip 

le  &  in  locum  tactoremreccderelbleot^ibi  peffinaft 
Beat»  pro  rribuqali  redeDt>  dc  officia  fua  admiiiid 
ftraQr.morbusiilepropcftcooo  habctur,  &  ideo 
frptcmteitesadvakditatem  teftamcDtipro  foIeB^ 
^^^^JCfC^BI0WiHJ^|^tBt»^SC|^S4t(^^PI|^|^j^  X 


Tk.  XITI.de  Teflm.  temporepejfis mdito.  i8i 

fecuodum  iftam  parcem  fuic  judicacum  Bcrlicli. 
prM^.ctncluf.  ^  .pofinum.ii  pMrt.j.  (j.)  tcftestcm- 
pore  aperturz  vel  execucioois  ceftameoci  debeoc 
adhuc  yivere  .  ceftes  icidem  vcl  pefle  vel  aliter 
pericruoe.  ita  uc  omoioo  oullus  vcl  uoicuscedis 
caotum  cemporc  apcrturx  fupcrnt)  rcdamcotum 
noo  valebic.oecquicquam  cx  codebebicur,quam« 
vis  rcnpcura  dcfua^i  cedatoris  adnci  vel  refles  ad* 
huc  viviio  przreotiaqooruodam  homioum  dizc« 
riat.hoc  veitimilt  modo  a  defuni^o  tedacore  elTe 
ceitamcocum  coodicum,&iUthomiocs  ita  de  au- 
ditu  depooaoc  Virgil.Piogiz.  d.^tufi.  to.  num.  5  5. 
<;^f<.ubiica  io  Scabioacu  Jeocon  prooaociacum 
refcrtBeriich  d.ftfnf/M/^.n.jQ. 

Verum  ( i .)  io  tcftameoto tempore peftis etiam 
faemiox  potTuot  cdc  tcfles  Crot.  in  trA^mt.  detejiib, 
p»rt.  I  .num.  1 1 .Beuil.^i//.  Mdmonendi,  j  1  .ff.  dejw 
rejur.num.  ^ ;  ^.'jz[.inl,$4it.C.deteflam  num  4..  Ocr- 
ltch.d.coneluf.f.Hum.i6.part.  5 .  Ubi  ica  Wittcober- 
gcofes  proouQcia(rerefert,(|Uod  jus  geotium  fo- 
lumtcmporepeftisobfervacur.  Difieociuac  Alez. 
inl  ult.C.iUteft»m  (jsf>  cenf  lo.  num.  t.Uh.x.  Rtp.ia 
trnSl.de peft.ctip.  x  .depriviUg.ul  .volunt.  mum.  1 9. 
lo.  Moilcr./i^  4  femeftr.c.%.num.\.  Etin  Comment. 
Mdeonftit.S0xon.p4rt. }  .conftit.^  n.  5.  quodipcciaii^^ 
Boafiotmulcipiicaoda. 

X.  £cNourius,  quicedameotum  cemporepe* 
(liscoofccibit  io  Qumerumduorum  vei  trium  te« 
Aiumcomputatur  Daniei.  Molier.  inCommint  ad 
Conftit.Snxon  psrt. )  .conftit.^^.num.^.tT  xo.Bciiiclu 
d.eoncluf.  yn.x^part.^» 

tr  |.  Nec  requiricur,  accedei  in  ccflameoco  fist 
rogaci,rcdfumcic,{Iforca  r6  loccivcociioc,  quo<l 
rogacio  tcilium  in  ceftamw.^cis  eft  de  folcaoibus 
iarisciviiis  Vitgii.Piogiz.  qu<ift.io  nu.io  Bctlich. 
prttS.eonclufs.  num.  x-j.furt.  5.  DifleoticRifi.in/r. 
«ft«4  M    i  dt 


1 


'tfi  lib,Ldeulnm.V0lmtai. 

f '  4*p*{i-  c»p.  X.  dipriviUg.  ult.volunt  eMuf  ptfl  quAft.  j« 

»«1». 41.  AlitcrdiflcntitChriltoph  Porc.«</$ 
l  'verf  eonvocMu ad hoc  hominibw  i  Inftitut.  de  teftam^. 
%  «»r/</  qui  icadifhDguit,  aurccdator  )am  cfi  pedi* 

[•  fcratus  &  pcflc  dccu mbit ,  Sc  cunc  non  c(i  ncccllc  a 

Dttcftcsfincroeati.fcdforcuici  fufficiunc,  aut  te-^ 
ftatorcftfanus,fcdtameninlocopeihicnti  eziriit» 
^tuncncccfrcfit,uttcftesnntrogati,quc  fcquuo'' 
tur  Roland.Paflag  i;»/r4<9.  de  teftum.  ult.  v^lunpi 
nz.hoci.decif.tiS.n.j,  f 
•  '    \  4  Tcftamcncumcemporepcftiscoramduobuff 

vcl  cribus  ceihbus  fat^lum.non  tit  irntumi  G  is ,  qul 
/  pcftedecumbicrcconvalefcic&  pcriculum  evadir, 

Rip.tn  tra^.depeft.c.  x.depriviieg  ult.  velHntat.cMufi 
pefi  <7  4         ig.C^  3+  M  Rauchb.y.io.n.  }  ).pMTt. 
tM.oUcT.inComment.adc0nfttt.SMXon.part  j.ro»- 
y?fV.4  «.g.Pruckinan.c*»/  S.q.z.n.tj  voi.  i.Boer.^<^ 
cifiiZ.n.ii. 

$ .  Hic quarri  foict .  de  quibus  cafibus  opinio* 

3uinto  loco  rclata  fit  intclligcnda,  an  (ic  rcnriogc- 
aadhosduoscafus  tantum,  (^uandonimirum  i- 
pfeceftaEorpcftedecumbit.  velad  mioimum  cjus 
acdcs  funtinfcdla;  I  aa  vcr6  ctiam  (it  cxtcadeoda» 
adiHumcafum ,  ubi  ncqucteliator  pcltc  laborac» 
Oecejus  donn,us  pefttfero  morbo  clk  mfcdla  ?  Vir- 
g  l  Pingiz  ifudft.  lo.  num.  ^j.poffprincip.verf.ut 
cendens  teftamentum  tempore peftpi.  tradit ,  ubi  tclta- 
(or  adhuc  cft  fanus ,  nec  cjus  domus  cj  uimodi  coa* 
ragioneafFc<iia,opinioocmquinto  loco  reiatam, 
Sc  ab  fi)cd^oreSaxoni«e  approbatamlocum  q6  ha* 
bcte,  fed  i(tum  fub  difpofitione  jutis  commuais 
feptcm  teftes  ad  ceftamentum  requiccntis  reli6lum 
cfie.  Contrariom  ver6 »  quod  eciam  hoc  priTile* 
'  f^iogaudcattcmporcpcftisis.qui  nequc  ipfc  pclte 

f"  iaborat,  ncque  cjusdomuscff  iofcda,dummodo 

^iPtcrirequima.dcquibus  eft  diduu;  adiliic, 
i  tioi 


I 


Digitized  by  Google 


Ttt.  XllLde  Teffam.temporepejiii  mdito,  1 83 

rins  cffe  ftacuuoc.  Mollcr.f;»  Cdmmtnt.  mdConfiitut. 
Stixante.  p/ktt.  3  .conftitut.  4.  num.  i .  ufqutMd num.  j . . 
l^tt\\QYi  d.concLuJ ynum.x^.\i\>itt£eiiitx  a  LipCea* 
£buscflejudicacum. 

6.  Ea  qaacdeTeilameococemporepcdis  con- 
dito  di^a  iuoC)d5  folumio  pefle  >  fcd  eciam  io  alio 
quovis  morbo  coocaeiofoiqui  folcc  cciUs  &homi- 
acsdetcrrcrc.proccaunc/.r«/Mf,8.C.i/c Rip. 
dtptfi.c.  x.ff.7.Berlich.</.r0»W.  5.0. 10. 

7.  Piao^fi  ceitcs  oulli  vclinciogredi  xdcs,poceft 
refiacor  fc  poncre  i o  aliqua  fcoc(ira, uc  ccdcs  cxcra 
aedesiofcnus  (\aoccs,cjus  voluncaccmaudiaocivcl 
curarefcporcariioriampubiicam « uccoram  ccni- 
bus  aiiquaoculum  diltancibus  ordiocc  ccilamco- 
tum;  Sic  mooialcs  pcr  craccm  fccieam  ceilari pof- 
fuoc.  boitt.dteif.xxZ.n.  1 

8.  !icacucum,quo  cavecur,cc(lamcotumaoa  a* 
liccryaleccDifiida  Norario  macricuiaco  coofcri- 
pcumfiieric.ooa  ezccodicuiad  ccilameocum  ccm- 
porc  pcitis  coodicu«n  ccmporc  ccdameoci  coodicif 
tnillo  locoouUusNotarius  macriculatus  reperic- 
barur,Aogcl.f»/yix'4r/io//i> ,  C.  de  bon  vacantih.lib, 
lo.^tx.inL.fin.^ibtd.]^^.n.i^.C. de tefi.  Dtc.confil, 
iSrHipp.dcMarf/.  1$  prAterMyn.29.jf.de  quAft, 

9.  fiodcm  modo  ftacucum  rcquircoSiUC  io  ceAa- 
mcoco  mulicrum  iaccrvcoiac  prxfencia  duorum 
agoatorumiOQO  cxccodicur  ad  ccUamcQCu  tcmpa- 
re pcdis coodituai.ab illamulicrci  quae  propcer pe- 
(lcm agoaiorum  copiam  habcrc  ooo  pocuic  Coro. 
confn^.Ltb.^, 

TiTuiusXlV»  ^ 

DE  TESTi^MENTO  NVNCV?ATlVO 

&  ejus  ordimndiforma, 

i.Hadcnas  de  teAamccircripci  ordinatioocfc- 

M    4  quirur 


I?4         Lih.L (U(iltim,Volumat,  ' 

qaitarteflamcBtum  Hnf  fcriptis,  quod  Nuncupa* 
civumdicitur. 

NuBcapatiTumccflameBtumell,quaodote{la' 
tor coram tcftibus  omnibus  praEtentjbus  &  audic- 
tibus  voce  palam  &  cUre  tcibto ,  ut  a  ceiiibus  o- 
mnibus  ezaudiri  &  iBcelli^i  poHic,  voluncaccm  fui 
uicimam  in  primis  nomcn  harrcdis auacupat  &  de- 
darac,  ^  fin  infltt.  detejUm.ordianmd.l.  1 1  .hdreJes.f, 
q.ui  teftam.f/icer  /.  1 9  /.  z  6./.  1 1  hae.  ^.ptr  nHnrupMti«' 
nem,C.deteft4m.Donc\\.lth.  S.eom.cttp.  10.  Clar.  $. 
^eJlMm  ^i^*yf. 4. ^  j  7. Mcnoch. /1^.4. Prf/  5. 

t,  PifFcnaccflamcncoin  fcripcis.  i.rctipcuram 
Bon  dcddg^ac ,  prxcerquam  io  celUmeoco  cacci>  in 
quo  utrumque&  f^riptura  Sc  nuocupacio  dcfidc- 
racur.  i.BcquerolennitacesfubfcripcioDisiS:  con- 
fignacionis  rcquiruntur,Schocidw.m^./»  ».  1.  /»- 
Jittde  teftMm.erdin. 

3 .  Cum  f cftes  ad  teflamentam  fcriptum  adhi - 
bentur.noB  eflaecefleeosintcDigere  rcrmonem) 
quoceflamencumconcepcumelh  cum  ejus  cetia- 
tionis^desnooabipfis  peiacur.Ccdarcripturafola, 
mulcominus  nccetlcelfc.ccftem  iDCenigere,  quid 
carteri  ceilcsdicancvcl  rcribanc,  dummodo  cclta- 
torem  Doric,&  fciac  fc  ad  ccfUmcncum  cjus  adhi- 
hcti.l.^uiteftsmento,§  ult  ff.qui  teftnm.fjcer,  qucm 
tamcBtcxcum  cancumdeccftameococlaiiro  iocel« 
liguDtgloir.Barc.Bald.AngcI  tbtd.  Aliud  cllio  tc- 
ftainenco  nuncupativo^in  co  ■e/:circ clt ,  ut  tcltcs 
&audiaot& ioccliigaoc,  quoniani orants  ijdcstc- 
{lamenci  nuncupacivi  poUca  elt  in  depoficionc  5c 
rcttifrcationc tc(tium,qui  aliquaodo  de  ccitameo- 
to  iotcrrogaci  diccat  ccfbcorcm  inlticaiflc  illos 
aut  iilos  ha;redcs.iliis  aut  illis  lcgaca  dcdiflc ,  qua: , 
fancdiccrc&ccflificaritcftcs  QOQpotcrunc^Bifiia* 
tcllczcru  D  t ,  b  oBC  II  .f  n  eemm.jur.civil.  Itb.  e.t.io. 
.     <f.  Communiaccitamenconi!iacupacivo  cum 
^  tcila. 
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'5.  Poteft  auccm  tcftamcociim  ouacupacivum 
bi£ariamfierif6ne  fcriptura^ cam fccipcuia.  Ssac 
fcriptarafic  ceilamcacum  nuncupaci  vum ,  quando 
leftacof  000  i^^ibtco  Notnrioiiinplicicci  cnfdf 
^  ' " —    *    *  0^4011  leftibwu^tt* 


^ywtttoaiMfwm  fcuptaimfn>fcdfimplicif«; 
jmmoMx  teftitun :  vd  ceftatot  fcripdc  fuam  ro* 
loBUcem  ia  ali^na  fcfaedoia,|c  fm  Ugit  teftibiM 
•odieodbQs.non  fad;oruperea|Hiblico  inftrtime- 
to.  Ecqaandoharres  aooitaacasficiacaliccftamc- 
10  auncupacivo,  vulc  uciUud  perpe(u6  probcc,  po- 
'  tcftadire  Magi^racum  illius  loci  Sepetcre  uc  ceitcs» 
coram  qai  but  (i  c  e  (l  o  uo  cupacu»  hgpia  com  omni- 
j>usaliis»  ^uiaii^d  iocerm|^amuler«  fcUat* 


Oari,  ot  depoBaot ,  aahxcfiieritoliiipavoluataf 
ftftacoria  »  vel  fi  imUa^accitraiptortabJMBCC^ 
prodaAatteftctaihilomiaasexamtaeocur ,  dc  coV 
rom  depofitioncs  rcdtg^aacur  td  a^a  jadicii,  vel 
conficiatar  (iiper  bis  pu  biicum  Iaftrumcocum,pcr 
qnodpoiliciemperaitima  volaocasceftatoris  pro- 
bari ,  ac  iifQieaat&tcftttmeact^fQa^i^qi^iilct 

^lMMa.aiJaAii^biidkak-  .4Gaak£aAiyHtaMf  &  lo* 

HtHm»  tiMWPmnff /kdaratttc 
mtsfMl^ctii  a«r.;  9t  (iper  lioctcftatmitt^H 
'▼maataritAKrczpo^ciofreiBftrumcotum  pubLicu 

OKifUiis  cciam  t<^ 


M   i  ftibot 


ti6         tib.  l  de  ultm.  Voluntath  "f^^  ^ 

ftii»us  pcr  Te  plcoam  fidcm  facitglofT  (in^ularif  >^ 
inix.in princ. ibi  Bart.&  Dd.ff.quemadmoa.  teJiMmi 
Mpt^i.  ^cWnzid^.d.loc.n.j , 

6.  Hicqu.uri  rolctaniatcftameoroouncupaci- 
vohaEresica  poAic  inftitm  t  Volo  uc  is  hzrestici 
^ucm  dcfcripfi  la  fchcdula  dcpoflca  apud  calem } 
Paul  Caftrcof.  inl.fiitMferipfero,  ffl  de  condit.  f^de- 
monfirat.  Arccio.  in  l.hdredespidMmiinprincip.ff.  dtj 
tefiAment.  Jaf  iD  LfiipuUtionum.  §.  iUud.fi'.  de  verhor. 
ehli^At.  (^inl  hac  conlMltiJpmn,%per  nuncupationem^ 
Cod.de  tefiament.  voluac,  quod  aoa  farticuc  cxpri* 
merc  oomco  hxrcdis  pcrrelaciooemad  altud.  Con' 
trck  luHBcere  haeredi>  iofticociooem  exprimi  pef 
relacioocmadaliud  voiuotCai^rcor.  inl  hskc  ce»- 
fnittJJimM,  §  ptrnuncupationem,  Cod.de  tefiamen». 
inl.  ubiMutemnonMpparet ^i.quivinnmt  ff.de  verher. 
obligat.  fic  ibi  fequicur  Alcxaod  Arecio.  m  rubr,  dcj 
teftMmem.  Ai)gel  Bald.  &  Imol.  inLajfe  toto ,  ff.  dtj 
hired.infiitut.  Socio.  in  conf  ij6.  volum.  ^ .  Socin. 
inLfiitM  ffrtpjero .  jf  decondit  demomftrMt.  Croc» 
inL  i.$  fiifuuttMytn  t.leHur  quidiac  eile  commu' 
xttmtff.  de  verbor  obligat. Rui n.  in  L GmUui,§. (y*  quid 
fitantumiff.  deliber.  (^pofihum.  Grzff.  ^.infiitutio. 
quefi.  1 6  CoTar.  incMp.cum  tibi ,  num.  y  extr.  dete- 
fiarnent.  Dauth.  detefiament.num.  j  j  o.  Aocon.  Ga- 
bricl.  lih  4.  recept.concluf.detefiMment  coneluf.il, 
Dummodo  (acis  cooflac  >  quar  fit  fchedula  ,  ad 
quam  ce(tator  fe  reculic  GaDriel.  &  Grafl'.  dt^ 
4ecii 

FormulaceflameBti  ouacupacivi.  ^mnabmeit 

ben  <3cbiiTil) i j6o.  ^ai^v  tn ber  i O^jJmcr  gaM/ 
indidtiooi^cnant/amio.  ^agbcs^onats 
ptcmbriat)mbi.1[)I)r^u<30?itrag/  btp  'Xe^ivunq 
dmttUertvtnMic^cn  Z<ct;fcr&>?cnn  ^aro(t/^es 
fiuijfun/  fciucr  Oiiic^e/  leg  Qt^mifd^en  im  ik 
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imnb  bcr  ^nber  im  24.  !5ahr.  tntiKiiurbicnuiA 
bcn  gffcf)riebcitcii  offcnen  0cf)i'cibcrb/t»iin&  bct 
^eugcn  ©cgcnwcrtijjfcit/  (^at&civiKhrKirOi.  alU 
[^ic^uO^.  OTuburgcr/ gcfuiiDcs  iCci^s  /  6ci?g«tcc 
l>nt>cr:d(f  tcr  CDcrn«n|ft/in  fciner  ^cfjaufun^  /  \o 
amOQ?arcft J«>ifchcn'3t.  DnnO  7i.  )7aufcrn  aele* 
gcn/  in&crCC)ntcr|ruC'cn/t)i>rDcn5cugcn  iJuffj;c# 
vlcf^tltcbcnD/mitbcrnaci^gcmcItcm^i^^otariccincii 
13ricff/&araufl?'fcin(ci5tcr  WiUc  tocr^cicftnct/ 
(cfcnu^crgcbcn/wcIc^CBinbalc  i^on»t>ort  ;u  a>ort 
fotgct  Wcii  t»nnD  ala  Dcr  OTcnfchcu  -tcbcn  i^ic 
auff^DicfcrbctrAhtcntDcltfurii/  unnD  uic^t^ ac> 
t9iffcr& Oann Ocr  €o&t/jcOocf)  nic^ttt  t«nv(ct\)i|fi:r6 
tah  bcjTcIbigc  ®  tunOc/auch  c  i»  jcoihchcr  \)?)?cufc!>/ 
fo  t>tcl  jhm  burd)  Dcrkphung  ©6ct(icf>cr  ^naOcit 
mi^gticf)/^ut>crfAacnt>nnD^utcrfcf)a|fcnfcf)u(Di9/ 
Da^nadh  fcincm  V(b(cf)ciD  i>on  Dicfcr  Wcit  mux 
fcincn7^inDcrnt»nDi^vhcn/'5ancfr/ >?aOcrt>u09n# 
tt>tUcnfctiicr^cit(icf)cn  Q3utcrha(hcnfo  j()m®otc 
t>cr(ic()cn/t>cr()utet  mo^c  nH'vDcn/t)nnD  jcist  cin  acp 
fcl)r(idh5<it0crpcrfi(cu9/  »nnD  aucJ)  mcl^r  '^»^ 
g(ucf  t)orhanDcn. 

DnDicf)  yt.  fc(cf)C6^uy?cvi3cn9cftihrct/Damit 
nacf)  mcincm  Vibftcvbcn  ^tvifd^CH  mcincn  Am* 
Dcrnmctncr  Q^iitcv  halbcn/  Diemiv  Dcr  V(({mdc()' 
tigcQ3ott/  Durcf)  mcmc  famrc  V(v(>cit  gucDiglu 
c^cn  hctcf)ercthat/t>unDtrcnigvon  mcincniS^Itcrn 
angcftorbcn/  fcinStt>itvacf>toDert>nfvcunD(ichcv 
^i((ecr:cgctipcrDc/hinic^t)crnvfact)ct/Dif;mciU 
nacf>fo(9cnt  (£c|famcutt>nD(ct3ten  Wtdcn^u mov 
€f)cn/t>crorDncf)icvmit  Daf|'c(beiuDerhcffcu  J^^vm/ 
2Bcifc/OTaaf;t>nD  iSc|iait/a(6fo(ct)C6  ^u  Xccf>t 
gcfci>cf)cn  fo((/fann  oDcv  mag.  Vdifcngdci^cn  t>uD 
t»or  aUcn  Dingeu  /  hcfe|)(c  icf)  mcine  ^ccl/tvaun  Du 
^en  mcmcm  Jilcit>  ahfc^ciOcti  tvu*l>  /  m  Dtc  )?auDc 

VlMCV* 

•1 
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fxt  nacfe  ^cr  ^nctio.cn'^  iifa^c  ff  mc  s  htxiX^tn  iet»an* 
^dij/  Don  t^ix  0traff<  Dfr©ftnbcn/  &€m<tt)m«i 
XTDDf /f  nt6m^cn  t>n&  c  r:cftf  n  /  »nnb  am  3aag(?fii 
^a3c/c(f<jf n  ^cm  gcftrc ngt"  (Scric^tc  (Sotrcs  tjcr^  . 
frfttcnt>n&6cfcfcftncn/mitt)crian»gtbu»ngfcincB  ' 
^  o^tcs/mic  icft  Dann  and^  f  cff  i^ftdjc  n  glattbc/t>tt6 
lii  tcinctt  ^mciffd  fci^c  /  bap  cr  mtc^  nac^  bicfci! 

ia^cff/^u|icl)fnbiccn)igc(5cdi<jfcitnc^)mi'n)trb: 
0[>n  bartiad)  f»fff Kf  ic^mfitteeorpcrnac^  <D}x\\U 
fifbcr  (Scirpnbcit  anrf  ben  ^ottc8**)(ctcr  ^nht* 
$rar>cn.  "^(^id^a^taixd) tn tJcugcmcincn Kaffcii 

cinbiinbcft5lorfn/t>orbic*2(rmcn/bcnpfarhcrm 
|cf)cn  ^SnJbin/ t»tib jcbem ^ a<>fan  fiiuff  0 ftfben / 
bcf;gkid)cn  folf  man  bcm  ®  c^ufmciffcr  ^c^cn/fci* 
ncn  ^cfcrfcnicbcmfiinlfF/  t)ttbbcii  Iragcrnicbcm 
brcr>  (arotcl)cn  gcBcn.  mucr  foU  maii  bcn  (Sd^ft* 
Icrn/bicmitJtu V5ra6c9cf)cn  njcrbcn  /  |cbcmbrct? 
pfcnnicj  tocr  bcr  f>ftr  ^cbcn/  tnnbfo  ce^ubcf  om* 
tacn/  brcn  pfcnnig  C>?r(>fc!)fcin  barjiu  mcc^fcfn/ 
5«rncr  foU  man  aud)  armcn  -ll<ut^cn|eOcmbrci) 
Pfcnniaactcu. 

^umanbcrnorbncbttttbfcfjcic^  cin  ^n  meinett 
iSrbcii/  ^n  aHcn  memctt^fttern/tvorattbicfcnB 
mdgcn/mcinc  f)cri3fic6c  2<inbcr/  Tftum ,  Sccnpro- 
«ium,t»on  bcn  ^ohucn  /  bcf^glcifbcn  B  :rtram  t>nb 
Titiim,t)on  bcn  ^ii^cf^tcrn/aUc^uiglcicft/t^unb  it>t\i 
fiff)  bcr  Tit»us  in  tic  >?auf?ftaltuug  n?ol  mci^ 
1d)irff rt  /  fo  foU  cr  mcm  >?au)?  bc^aftcn  /  bae  j^m  ' 
nicfet  t^ctt>ercr  /  banu  t»or  fiinffljuubcrt  (SAiDcii 
foll  an^ercd)ttct  nocrbcn  /  bcr  Bcrtrar  foff  man  beit 
'XS^ixnHx^  ror  brcphuubcrt  ^iifbcu/t>u  bcr  Ticix 
bic  igcfcr  t>orbrci)()«nDcrt  «aAlbcn  la|tfu^ufonu 
mcn/  bcr  SiemfroniusabcrfoU  bci)  bcm  ftubtren 
bUibtw I  bar^uVofi  man  \\)xn  f wci)f)unbcr  <dulDeii 
iut>or  au^  ui  ^er  ^^olung  folgen  lajTcit*  OTa» 
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fcll jBmand) fein  Q5clf  aiiff ^in^  atxf,thvin /  tamit 
tr\>on  ttn  ^tnfcu/l»ttt  nicftt  t>on  tcr  ypauptfumma 
tmftudioftcftcrr^altc.  CDnJtfcIfcn  tcpDc  ®df)ue/ 
mcinc2<Icj?DcT/^ucf)cr»nuD  OTcfjrcn  allcin  1)0* 
&cn/t>unt>  i?nfCrficl)t^cp[cn/DcchtoUDcrScmpro. 
nius  Dk  bcfu  'XOc^r  t)nt>  bcu  -6itfcl)icning  ^u»cr# 
auf;  f)abcii.  CO^ciucn  «cbu  Grcgouum.wcilct 
mich  bat  ^cfcMacjcu  t>unb  t>crmunDct  /  Dc|;glcid)f  ti 
ouct)  mcirif  ^ oct icrOTi  n^cil  ftc  nicl)t  ^at  uacft  mci^ 
ncm  9iatbtr6IIcuxI)cIicJ)cu  frcocn/  fcuDcrn  bai^ 
mcbr  Da^  tjn^ficfciiac  Icbcn  o^tiibct/  Dcm  ftc  uachgc*i 
fol^ct  /  tDil  icb  l)icrmit  cutcrbct  i^aben  /  x>nnt>  \oiUn 
^nmctncn  ^fttcru/  alt^Dic  I)uDviucfbabrcunt<^t 
|ngrIa(fcntDcrDr)i.  "^OltuumWcitcViictsaif^ 
icf)Dic*iCof)nun^tnmciMcm  Jvaufc/  fo  ncbcu 
t?aDO  i.  9«  Icgcu/auif  jf)r  Icbcn  ijcbraucbcu. 

^citcr  fo  !vtU  icl)  /  Daf;  mau  mciucm  '^Pcttcrn  / 
tmbDlc^itt)ani3i<^^iMDcn/  fo  ict)  jhmc  tpor  lauvjfl 
gcIichcnjufftucrCTiabrun^/  uic  luabncu/fouDcrn 
crlaitcnfoll/  i>unD  Daf;manf<incr€5cI)ivcrtcrO(?. 
aucf)^»janiu^(6iitJ)cn/trannric  frcucn  tvirO  ^ut 
^2(u^gifft  cntricfttc.  !3ct)  fci^c  t?nD  orDucaucft  i)iri. 
untCT  j;u  ?tcf>amcntartcu  x>nnD  ierccutoru  Dicjcs 
^crfamcnt»/DicStl)rbarn01.i>nD0i.  J?ttD  fctttcjlc 
fonDcrIid)cn  tJUuDfamptltcJjcngaur,  fTcitTi^ 
t)mb©ottcdti>iHcu/rict»oUcn|clcf>c-25i"lrDcut)U# 
bcfcfttr  crltd)  au  jf  ficf)  ncf)mcn/t)nD  Di  f;  mcin  I  <  }ta# 
mmt  trctt)ltcJ)  t>nD  ciflri^/ttrtc  ic^  mic^  Dau  u  gani^^ 
acJ)Jui^ncut>crfcl)C/cxcquirca,t)cIluiicf)CUt>unD 
au|;ric^ccn/it>tcftctrolfcnt>nDbcgcf>rtcnDapinctt 
lngIciciKntfaUiriDcrutRt>cnanDcTugcfcf)cf)c  ruD 
(Tjctgcc  triirDc.  3c^  bcfc^ciDc  aucf)  Dcn  gc Dacf)tc« 
^cftamcntartcn/mctncnbcfonDcrn  gutcn  Jrcun^ 
Dcn/  ctncrgufcn  ^(n^cigung  mciucbfrcunDIw 
c^cn  2J?iUcn8/jcDcm  c  tn  ^xiUvn  i5ccf)cr«/tr  f  c  ic^ 
rtiKttDannitiPCcnnttrUc^Dariu  l^abc  mac^cn  laf/ 

IC9 
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feti/bt(tvirbmattm  ^em  ffetnen  fc^nxireeit  JC^^ 

lem fo  mit fi^pfen  6efcf)(a^en/  frnDen.  CDtinb ttiann 
&tcfcrmcinfc6tfrQa5ilfe  tjcr  tcin  j?eri(i4  <lc(>a# 
mcntbcr(^cbenfc((c/fotri(Kl>DDcJ)  Daf?  es  ZCrajft 
t»n^  XJ^ac^f  f>abe/  eine»>Codicil$,  ct>creine6  an* 
bcrn  Ict.uen  iXi\\lc\\6.  £c  iu  quod  valcacomni  mci 
Jioiimodo  &  forma  >  qua  dc  furc  Talcrc  potcfh 
*X)nnb6iticcuc^cffcu6ahreu  ®cl>rel6cr/  j^6erbi|; 
mein  ^  e|>amentcin  cDermcI^rSnr^rumcntio  for- 
mapublica  &  authcntica  ju  macifcn.  (5efc^c^eo 
tm  'icihx  /  ladii^ioa  ,  ^scpfcrfichcn  O^vcgimcnt/ 
C9?t?nar;  ?ra(^e/^tun&etJnD  <5tel(e/tt»ico6cn  ffe* 
()et/  in  Ux)mc\cn T?.  OTi.  ic  ^icr^ u  a(0  Scu^en 
fcn&cr(icf>crfor&crf  t>nD^c6ctfen. 

CDuuDicf>'>?  0)?cic6|^nHc6cs  -^iffumSs/  t>crf 
KeDCcr^ichcn^ctralt^iotiriue  t>nb  tScftrciber/ 
&ien:>ei(  icfe  bc\)  c^emcItcB  Tc(tatorjs  lc^tcn  '^iU 
(cn/@ai}un3t)nnD  ^cha|fung  ic\hfi  Pcrfdndcb/ 
nc6en  Dcno6gcmc(tcn  5^"^t^ngcit>e|t-/  ^oi^c^aU 
fc  gcfc^eu/gelcfen  t?n&  ^cboret/  ^a6  &itj  cffenc  3n*- 
rtrumcu(miret;^cntr  j?ani>  gefc^ricben  t>itn^ 
maci)t 

QOn^lu  m<^rer€$icf)cr^citt>nb  ®lau6en/  mit 
Dtcincm  0  labmcn  t>unD  gctt>of>n(ic^cu  ^una^mcn 
t>ntcrfcf)ric6cn/  auc^  mcin  ^cwobulic^  3^o(arias 
€$i^net  bnnD  Scic^en tritTcntlict)  f^ierunter ^«  ; 
CnDcgcmac^t/ A<ftumuc  j 
fupra. 


TlTULUS  XV. 

DE  REBFS,  QVAS  JN  TESTAHEN-^ 
topTitcavmoportet. 

It  hdc  dt perfona  teftantis ,  item^ik  ttftandi  mode , 
N«»i  de  rebw ,  qwts  ptdcaveri  oportet ,  ut  rt- 
deamusfequttur. 

I .  Ulcra  folcnnitatcs  cnumcratas ,  ad  hoc  ut  tc- 
ftamcntum  talcat,&  non  poflTitimpugnari^Kqui. 
mntttr  dtto ,  FrimHm cll,uc  tcftator  cos  quos  opor- 
tct  autcxprcfscinfticuatha:rcdcs,aut  nominatiiu 
cxhacrcdcs  faciat:  Alterum  cft,ut  tcftaracntum  ha- 
bcathxrcdisinftitutioncm 

X  Tcftamcntum  in  quo  libcti luat praECcnti clt 

ipfoiurc  nunum7j»/^^^'<''*'f  <^/'''>^^*'"- 
Ll  n  fd^injufi.rupt.L  n.fdtvuliar.  &pupa 
fubfiit  l  i.§.ult.ffitM.tifi^ent.nulUextabHl.l. 
maximHm'vmum,Cod.deltber  prMterit.  prtnctp.  In- 
fiitut  detxhArtdat.liberdr.Coizi.dutefiament.m cap. 
RaynHt.ie.num.i.Anton.Gotncz.ltb.i.Wtar  rt. 

i.».i.Gra(r§  tefiam.q. }  ynu.z.  Frtmo  dc- 
claiatur  u  t  idcm  fit.fi  filiaf-mil  fit  prxtcrita ,  l.mM-^ 
ximum^vitium.C.delibtr  pr^tertt.  §.y  lnftttut.de tx^ 
hArtdat.Uber.  &  cft  commun.  opinio.Clar.§./^/f«w. 
muali  At  & migiscommun.  GiiSi.^  ttfiam.  ^usfi, 
1 6  num  r  Secundh  dcclaratur ,  ut  idc.i.  lit  in  lcg:- 
iimatisTiraqucl.m/)i«»f«4;w,  Cod.de  revocand. 
Jo»at.i»V9rb  fufctferttynum.  64-  CoyZT.de matrtm, 
t  8  2.num.^.Sc<^osnmMai%Chi.§.tefiMm.quAfi. 

%4,  '.GitLi\.i.t^fi*fr>ent.qHAfi  } 6. num.  10  Ttrtto  dc 
claratur,  at  idcm  fit ,  ii  l»bcn  naturalcs  funt  prxtcr- 

id  a  matrcfua,  &  canon  cft  illuftns  pcrfona,/.// 
^„Mm*iirit.CMStn.Conf.Qrfittan.  l  ftjujptaa  .j,^. 


1^1  tih.hdeultm.Voktitdtl 

de  iM^fc.  tfjUm.  ^t^rto  dccUraciir ,  uc  idcm  (it 
in  arrogadsliberis  vcladoptatis  al^afccndeotibus, 
§jtahodje,  '.nftuuT .de ndoftion.l dHrri in Mdoptivutio, 
&ibifiariol.C. W  & cl^ coaimuois Grafl' §.teJ}Mm. 
qf**/l.^6.nHm  {.    (giuiato  declara,c^r  uridemiicia 
nltoMonachoTiraq  denobtUt.cttp.  17.  num.  8. 
5.  Giair  i.teJ!am.(jHMji.  5  6.nu  1 1.  quod  vcrum  cHf 
fi  filius  MoQichus  cli  iogrcilus  ordiois  capacis 
booorum  religionem.  Idcmc];  e(t  in  retris  Saxo- 
DKts.noo obltaQtCAr/.i  5. jELauDrecf)C/  Uh.  i.  oam 
flaturum jquod iogredieos  monaiterium  Bon  fuc- 
cedacquumlibcrcati  Ecclencfc  piarjudiccc,irricuiit 
Auth.CaJfMtC.de SS.Ecc/ej.Aogcl.in l.fin.num*x, 
ibi MdditiOfVerb.ingredieni  monajleriumt  Alcx.  confiL 
r  $9. Itb.t. Divnh.de teftMm.num.  341.  5fxro  decla« 
ratur>utidem  (icin  oepotibus.idefl)  quaodo  fitius 
vel  filta janimortQi  fuDc.  Adhuc  viveotc  filio  ycI 
filta,  Depcem  velncpocem  infhcuiquidemneceire 
000  eft  ,  quia  camen  agnatioaerumperenccefta* 
mcnrum  fi  vivo  tcitatotc  Hlius  auc  filia  morerecur  > 
vel  alio  modo  de  pacria  poceftace exirenc >  Icx  Vel- 
iejaconfuluiCjUtnoDtantumfiliusautfilia,  fed  & 
nepotes  atquc  nepccs  iofticaancur /.  Ga/fxM,  19.$. 
nuncde  lege  Vellej.^^.ftqq.  &  ibi  DA.ff,  deliber.  ^ 
foJihum.Gci(^§.tefiMm.qMift  i6.num.  14.  Septimo 
declaratur>acidem  Citin  po({}\u.mis,  §.pofthumi,in- 
fiit.de  exharedMt.  liber.  GralT.    teftMment.  quMft.  5  6. 
aum.  1 8 .  O^avo  declaracur^utidem  fit  jurc  Cano- 
nico,  ^ioff.  iMc.fipMter»  ibi  Dd.&  Gemin.»Mm.i  5. 
Fianc.cc/Mfo.  i  y.verfinglojf.  in  verb.  inftituit.  de  tt^ 
fiMm.in6.  Dd.inr.tiMynut.iit.i.ibxCoy^x.num.  i.di- 
ccns  communcm)«x/r^«  teftam.Domitk.  de  Magd. 
denum.tefi.inteftMm.requifit .pMrt.  1  .num.  i S.nu.  57, 
>i<7;fodeclaracur,utidemiiciaceltamenco  iacer  U* 
beros,red  hoc  yidcCafTideteftam.tnter  liber^s.  £x- 
cepcioacs  iitiut  reoala*  Atnt ,  Ptmm  ,  fi  libcri  prc^ 

^tctiii 


Digitized  by  Google 


fk.XV.deReb.quas  in  Teft.pmdV.oportet, 

rici  non  fuoc  io  poceflace  cdUcoris  ^  cutn  coimce- 
flamcocuaimetojare  vaiec.rcdfilius  habec  booo- 
rum  pofTcnioncm  coocra  tabulas,  V\g\.in§.emAnci' 
pmtos.  Inflit.deexhAdat.  liberor.f^  inprincip.de  inofjic. 
tefiam.  Ec  cft  communis  fccuadum  Porcium  in 
ult.lnJlitMt.de  honor.pojfejf.  Vcrum  hanc  cxceptio- 
ocm  Dd.commuoiccr  lccuodum  Aocoo.  Gomez. 
iih.  1  .'VArimr.refolut  cap.  1 1  .nnm.  i^.^verb.debet  intel- 
ligit  Covar.  in  c.Raj/nutius,  j  6.  in  ptinc.  num  5 .  de^ 
tefiam.  CXzx.^.teftament  qMift  ^x.num.x.  Emanucl. 
Soarcz  lit.F.i^ yCtitt.  ^.teftam.  qu&ft.  i6.num.  j. 
Vi^l.ubifupra  cum  dcmiim  admiccunc,  fifiacpra;- 
rcnci  cau(a  adjetfla;  fi  caufa  prxccriciooi  non  cfi 
adje^a.voluoccc(lamentumipfojurcc(rcnullumi 
€Xeo(iuod  Authent.non LtcetiC.de liberpr&terit.  in- 
diflitiCle  dicac.  ooaliccrc  parcnc  bus  aliquem  ci 
hberisprartcrire  vel  exhzredare  fine  caufa.  Exce.. 
/»/wyec«»<^ii.  fiprxccntushciSjCUilcgitima  non  dc- 
becur  /.  Papinianmi§fed  nec  impuberti.ff dt  tnoffic.te' 
ftam.l.cumqti£ritur,C.eoU.  &  cll  comniun.  Clar.  §. 
§.teftam.(}udft .  i^.n  6.verf priwo  clarum efl,  Exce^^ 
//M reff</»>  nille^icimilibcri  a  pacre  vel  avo  pacer- 
00  Telamacrc  illu/lriruocprjeceriti*Clar.  ^.teftam: 
(jiufii^x.  num.  4.  GralT.  §.  teftam.  que.ft.  ^  6.  num.  9. 
Exeeptio  quarta ,  fi  filia  praccericaarucccnione  ila» 
tuco  fic  ezclu(a>  vel  hxreditati  paccrnx  reouociavic 
cum  jaramenco.Ancoo.  Gomez.  lib.  i.  variar.  refo' 
lut.cap.  I  i.num.9.  &  cii  commun.opinio.  Kirchov. 
vtff.Jiliamdotatam.  Ec  magiscommunis  Gribald. 
it^verb.filiu4,reg.  10.  Quod  fi  camcn  ftacucumia 
favorcm  mafculorum  &  agoacorum  pro  conferva- 
tioocfamilixcdicumcft.&mafculi  ,  quorum  rc- 
fpcifla  hlia  excludicur.jorc  przccrcuocur  vcl  cxha;- 
redaDCur>praeccritio  filia;iftius  ceflamcocumfacic 
hollum,icacftcommunisGrair.  §.  teftam.q  56.  nti; 
a.EoBao.Soarcz./i/./iQi.  ubi  aic  immcrico  dabi- 

N  tail 
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ure,  CUr.  $  /r/?4m  qui/i.^i.  num.  6.  tnfin.  Racio» 
ccflaaccfavorc(ii(po(icio  ccflare  dcbcc.  Exctptie 
tfuinta,  fi  practcricus  ptarcericioai  conrcnfic  Ancon. 
Gomez  hb.  i  .'VMtMr.refolut  csp.  1 1.  n«m>  1 4.  Soa- 
rcz.  in commun.opinion.ltt.p.num.x^  5 .  C lar.  §.  ttjitt' 
ment  qutjt.  4  j.  4.  quod  incclligc  vcrum  ( 1.) 
dcjurisprxcoriixijuicatc  ,  quod  omnia  pada  &: 
promiHa  fcivarc  pixcipit  dc  fubcilicacc  jurisci> 
vilis  rcdamcnrimi  c/t  nullum  :  ita  dl  communis 
recandum  Clarum ,  $  itjiamenr.  quAji.4{%  num.  5; 
hiac  fequicur ,  fi  inftitutus  intra  annum.fi  cft  infti- 
tiltusfilius  vel  aliusabiaccftacovcnicns,  /  1  §.Ur- 
giu4j  1 1  ff.  tUjuccejf.editl.  tcI  incracencum  dus ,  fi 
e(t  ezcrancus  ultim.Cod.  quiadmitti  bo- 

nor. frojfejf  hxrcdititcw  noa  adcac&  incrahoccrm- 
pus  bonorum  poircdioncm  fccundum  tabulas 
nonpctacquod  cunc  poftca  czcludarur  &  hxrc- 
dicas  dcvolujcur  ad  caufam  intc(tati>  5c  filius  pro:- 
tcritusadmiccacurancealios,  non  obiiaDCc  ipiius 
approbacionc, quonijmcjus  approbaciohabec  in 
l'econdicioncm,fiiniticucus  ucecorca,&  bonoxam 
poircflioncm  fccundum  cabulaspecicric,  alias  ap* 
probaciohabccurprononfadta:  icaeft  communis 
Paul.  Ca/trcnf  vum.  i  i.HzTt.num.  15)  ini.filioprA- 
terito, 17  ff  deinjuft.  rupt.  Nifijuramcncum  iaccr- 
TCticmpertext.  in  cap  quamvut  x.  de pa^.  in  6.  Ca- 
IhcnCinl.fiquandOi  j  s.§.iUudetiam  fancimtia,  i,  j. 
num.i.  infin.  Cod.detncjfic  tejlam.  Bocr  decifi^.mu^ 
5.Intclligc(L  )  vcrumjifiliusconfcnntprarcencioo 
fii  velancc  tcftamcncum  vcl cum  ccltamcncum fic- 
rcc.  Si confenficpoft  cc(tamcncumfadum,vcl poft 
morccm  ceftacoris  ab  harrcdicacc  fc  abftmec  vcl  alio 
modo  ceftamencum  approhac ,  ccftamcncum  jure 
civilindnrcconvalcf.ic:  ficidro/iqui  fortc  func 
infticuciiaminoriporcionc,  quam  aoiarc(tacoe«« 
raathabicuniiinoaobitaacccoofcnlu  hoc  &  ap- 
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probacione  filii  prxtcriti  poHuot  pro  jucc  fuo  ce/bi- 
mcncum  diccre  n\xW\xm,mrg.l.jipoft mortemj  fin.fi 
diborior.pojfeff.  contra  tnbul.  ubi  gloff  Bart.  &  Dd. 
communiccr.Paul.&  Imoi.  in  l.  fiUopr^terito  yff.\dtj 
injufi.rupt.  Bald. Alcx.  Jaf  i» l.pofihumo ndto,  Cod.  dg 
bonor.pojfejf  contratabul.Sc  clt  commuo.recuoduoi 
Clar  ^MdJi.  4  j     3 .  &  magis  commUois  fccuadiliil 
GraiT.  ^.fefiam.quMji^Z.nHm.  9.  Aoton.Gomcz./i^» 
i.^variar.rejolut.  cap.  1  i.num.6.  Ratio^omaibusclt 
quarficum  jusoullicatis.  Quoddouiiiextaoc»  qui 
iimulcampra'tecicoab  inccttaco  craoc  rucccnuri» 
vcl  iidcm  abftmcac  aliovc  modo  celUitieocunl 
approbancjurc  quidcm  civili  Inflicuco  nullum  da« 
ctirremcdium :  jure  vcr^  prarccrico  cic  booo  &  x* 
quo  dacur  bonorum  podcnio  rccudumtabulas  ia- 
cra  lcgicimum  ccmpos  agQofccoda)  l.filio  prtterito;^ 
ibi  Bzn.ff.  deinjufi.  rMpt.  &  cftcommuo.  Boir. 
Decif.e6.num  f.  (.Jar.$  tefiam  quefi.^^.n.  3.  GrafT. 
§,fefiam.  quifi.  48.  num.  J.      §.  b4>norum pojfejfio » 
qtufi.f.num,  5 .  Djxi,n  incra  lcgicimum  ccmpus  bo> 
norum  pon'c(Itoncm  fccuodum  cabulas  pctac,quia 
fiincraprxfcripcum  ccmpus  non  pctit  Inliicutus* 
poiieaexcludicur&  Iijercdicas  dcvolvitur  ad  cau- 
lamiocc/Uti, & Hlius  przteritus  admitticur.  £jc* 
ceptiojexta,  (imaccr,avus  macerous veicxccri  pcc 
lineam  maccieam  arccndcnces  libcros  fuos  cx  fi- 
liabus  dcfcendcnces  przcerierinc :  hxc  Exccpcick 
cribusin  ca{ibasadmiccicur,PrfmMtfr«/i^e(t,ficau*  , 
fa  prx  teri  ci  onis  ef  H  n  ferca,   uthent.  nen  licet,  C.dc^ 
liber.praterit.  &  elt  communis  fccundum  Ancoo. 
Comcz.iib.  i .variar.refol.c.  i  ^.C\zT.$.te/lam. 
q.4.y.GzziV. i  tefiam.quAfi.  ^6.n.  1.  Alter cafus c{i, 
li  ciaufula  cudicillarisincettam^co  cft  adje£ta:hoc 
cnimcafu  hxrcdcs  abinceftaco  cenfencurgrav^ci^ 
ica  eft  communis  fccundum  Duranc.fn  artetefiandi 
tt$. } .  tMia.  1 5 .  Viilal.  r.  num,  40.  Tertim.cafus  cft  » 


f 
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fimatcrantcquameflct  praegnans  fccir  tcftamen- 
tum,  &  inllitiiit  libcros  fuos hacrcdcs.poft tcfta- 
mcntum autcm  fadum  coccpit &  dcccflit in  puer- 
pctio»  quo  cafu  pofthumus  imatre  ccnfettir  virili- 
tcrinftitutus,/  ).  ^ibi,^xiio\  Bald  Angcl.Saliccr. 
Paul.&:  JafC.//^ quodvcrumcft,  fi  matcr, 
cum  faccrct  tcftamcntum ,  ncfcicbatfc pr^Egnantc 
Anton.  Gomzz- lib.i.vzriar.  refolut.CMp  y.  num.  14. 
Et dcccbat in  pucrpcrio  /  /.  5 .  &  hasi cdcs  inftituti 
cranthbcri.noncxtranei  </./.}.  RdiquisinGafibus 
pra:tcritio  matris  ,  avi  matcrni  &  cartcrorum  pcr 
lincam  matcrnam  afccndcntium,tcftamcntum  fa- 
citnullum  Cyn.  in  Authtnt.  excaufa.nHm.  Cverf 
AMtpr£tereunturyC  deliber  prAterit.  Ba\d  ibid  num. 
4.0»  5-  Bald.w/ filioprJiterito,num  6.  in  jin.  ^  10. 
Paul.Caftrcnf««^.9  ibiinjin.^verf.  fedifia  commu- 
niter.  dicitcam  cdc  communcm,jf.Ve  injufl.  rupt.  & 
communcm ait Boct.decif.ii6  GuhiAA.in commun. 
fipin.verf.prAteritio.reg.  i.  Exceptio  feptimay  (ilibc- 
ris  lcgicimantrclifla  titulolcg^ati  vcl  fidcicomroif- 
ii,hxccxccptioadmittitnr, fiiitinftituta pia  caufa 
fiartol  inl.  i.num.6x.C .d$SS.EccUf]:i^.in  Authent. 
novijpma,  C.de  moffic.tejlam.  nMin.19.Stephan.Bcr- 
XTiDd.conf.iSj.num.  t.voi^.  Etcftcommunis  fc- 
cundum  Alex  inl.inierci.tera,num.^.ff'.delib.(^po/{' 
hum.]z(.confil.  194.  Hb.i.  Narta  inl.hacconjultiffi' 
ma,^.eximperfef}o,C  deteJ{ampoff,num.  114.  Clar. 
$  teflam.<^uA(i.6.nttm.%.  DiITcatiuat  Salicct  num. 
ly.t^B.iId.  num.  i^o.&num.i^i.inl  x.Cod.deSS. 
Ecclef.KcXx^Mis  in  cafibus  rcprobatur.Iegstima por- 
tioliberis  cft  rclinqucnda  inftituiionis  titulo  ,  ut 
probat  N<7x/£//.  1 1  '^.^.aliudquo^capitulumj^oQL.in 
Authent.  Ko  viffima,  C.  de  tnoffic.  teftam.  &  clt  com- 
munisfccundnm  Cos ^i.deteflam  incap.Raynutiw, 
num.  i .  Auioa.Gonicz.  lib.i  variar.  reflut.  cap.  i  r. 
n.i.^  n.i^.infin  Ja£  Sc  Iga.  in  Authent.  excaufk , 
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C-  de lihtr. prAterit.  Guilielm.  detefiam.  cMp.  RMynu^ 
iim,num.  1 5.  Coraf.  in  l  fiUum  qnem,  num.  8 1.  Cod. 
fMmil.  hercijc.  Bologn.  &  Pi cus  inl.  quartam , Md 
FMlctd.Etn2QUcl.So2icz  in  thcfiiUf.commun  opin. 
verf  filto UgitimM     MdAatoD.Comcz  lib.i.veiriMr. 
refolut.cMp.  1 1  .num.x. Grkff.§.legttimAyq  j  s .  nttm.  j," 
Mcnoch./z^.i  Mrbitrjud  quA/i.cent.  z.cafu  i  49.  ^ 
lib.^.prd/umpt.ioi.num.^t.  fciam  jure  Canooi- 
co ^loH.in c fipMtertde tefiam  in  6  (|aam  ibifcquun»* 
cur Joao.  Andr.  Anchor.  &  Ful cft  commu- 
nis  opinio  fccnadum  Imol.im    ctsp.  Rayiutiw,  dt 
tejiam.num.  3  i.C.deinojjic.tejiMm.  Idcni  Jjf  ;»i  rubr. 
Jf.foluto  rfiMtrim.num.  j  i.CoiaC uli  ji^prd.  Vafvj.  //tj 
fuccejf creMt.§.xQ  num.x\  4.Covar.i»f<«/>  R,.ijn.it::4S 
detefiMm.tns.^  i.num.i.Gt^ffJetefiam  q.  $5 
6.  ^oct.decifiej  Clar.  ^.tefiam.  q^tdfi^  3    »f/;7i*.  |. 
Ecmai^  io  concrarium  frcqucnrcr  itumaiic^tmaTc'^ 
Alcx.  fibi  contrarium  inl  interc£tera,ff,de  Ithct. 
pojlhum.  aiii  ^oktcz  inthefaur  commun.opin  lit.  L. 
nHm.%  I  Eciam  cumHc  icflameotum  ioterlibcros: 
itacftcommuDisfccundum  Ruin.  confil.  unum.  3. 
lib.  1. Salicci  Alberc  Jaf  in  Auth.novijfima,Cod.de^ 
tnofic.tefiMm.Aicx.confjS  num.  i  j.  lib.  y  Macth. 
jing.iQS.Jozn.Cinoc.deprimog.inyqudfi.  i.lib.nu, 
J4.  Bcrcrand.row/  19.volum.yin  i  part.^conft^o, 
num.t  esd.voL.  Claud  inl.inter  cAterMynum.^.ff.dt^ 
Uber.^pofihum.  Nacta&  Cmt.Jaa.  inl.  hac confuL 
ttjjimM.(^.ex  imperfeciotC.de tefiam.Cizr .de teftam.  q. 
i.num.j.Coszi.t»  c.  Raynuttu4.§.i.num.i.GiiiVd$ 
teftMment.qutfi.  1 1  num.  10.  Emanucl.Soarc  z  Ut.f. 
1^4  Andi  Gayl.  Ub.i.obf.  i  i  x.num.  11.  Dincntiunc 
•loll'  &  Jaf  ind.Authent.novi(jima,T,\xai.  in  confil. 
pfo  uxore.num.  546.  \\cxzaA.conf  1 6 8 .num.^.Ub.  5 . 
CotSiiL  in  l.fiUum,  quem.  C.fMmil  hercijc.  Boct.  decif. 
x6y.  Eciamfiliofido.ficutefl  Monaftcnum,  lc-- 
gitima  c.tulo  inftuucionis  ciculo  rrlinqui  dcbec . 

N    }  Jaf.- 


S         Lib.  1.  de  ultWL  Volunut, 

JiCmAuthint.  MviJJtma,  num.  14.  Cdd.  dtindffie, 
tiJlMmtnt.  Salicet.  i»  Authent.  fi  quamuUer,  num.  6» 
^num  2. Cad.de SS.  Ecdef.  Nccfufficitlibcns  lc- 
gitioiam  ticulo  fubftituiionis  fuilVc  rcU(^am  Jaf. 
in d.  Authent.novijjima, num.  i6.C.de inojk.  tejiam. 
DifTcniiunt  Bald.  in  l.ftjilim Jubflitusuur ,  7  j .  num, 
x.gldehAred.  injlit.  Domia-  Cardin.  Tufch.  tom.  8, 
prM^,concluf.%%.num.  z.    Non  tamcn  clk  ncccflc 
(i.)  ucrcIinquaturtotalcjgicimaiQftit  itionisticuT 
io,  fedfufficit,  filium  cHc  inflitucam  in  rc  aliqua 
Paul.  Jafon.  in  Authent.  novijjimn ,  Picus.  in  l.  in 
^UArtum^nHm.^  ffnd  leg.Falcid.  &  cil  commun.  fc- 
cundum  Vafq.  de  fuccejf.  creat  §.  10.  num.  j-^  & 
xSi.  ClzT.i.teJiameut.^uiJl.^^.num.  10.  Emanucl, 
So2TczMt.f.  119.  Gcail.  §.legtttma,e^uAjl,  j  i.num.  x. 
.Nam  li  vel  mtnima  rcs  tituio  inititucionis  libectt 
relidlafit,teli:amentum  viribusconfiitit,  &  legici- 
ma  tantum  fupplcmentum  pecituri  Ec  hanc  feocca- 
ciam  non  modo  communeip ,  fcd  rcccptiirimain 
omnium  opinioncm  ene,dc  c|U4  pcmo  dubitar,ia« 
quitDiuth  ditejlam  n.  i97.  [z.]  ne<^;  eftacceneuc 
tcftatQrdire<flis  verbislctTirimamlibcnsrclinquat, 
fedfufficit ,  tclbtorcra  in  fuo  teibmento  vcrbis 
commun:bu<;.qux  ad iofticucioacm  dircdam  tra- 
hi  poilunt  uti,  conjultat  Conftit.  Saxinictom.  i .farS. 
1.^.3  i.num.S'(^tom.  t.part  i.q.i  i.num  4.5.6.7. 
Et  eft  tcxtus  ciprciTus  in  Novcll-  Eledt.  Auguft. 
fart.  i.conflttut.^.verb.jebodfSVAniltCXtcdztotm 
fcinim  (c|3((U^ifIm      Qua:  auicm  fint  verba 
<:ommunia,qujead  inftitutibncm  dirctSham  trahi 
poiTunt/  diBEcilis  &prolixacft  difputatio»  com- 
muniter  tamen  Dodores  hzc  commuoia  vcrba 
ellctradunt  (i.)  verbumperveniat,  Gralf.  |.yii6- 
fHtutiOf  tjuifl.^.num.  1 4.  ^erlich.  concluf  practicah* 
lynum.io.part.^.  (t-)  vcr^um Dcvcniat,fupci- 
v^o^ac  BQilklv  d.hc,  num.  50.  &  cft  commaois  o- 

pinio 
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finioGrail. nxin.  10.  (^.)  vcrbumptni- 
ncat.iucflconimunisopinio  Grafl'.  d  loc.num.i  j. 
Ezi\\ci\.d.Loc.nHm^x.  (4.)  vcrbum  habcat :  icacft 
commua.opiQioGrafr</./(7r.»  1  x.  Bcrlich.</.A>r;  »«. 
l f- fr) ▼crbum pcimancat» rcmaQcat,itacft  com- 
muQ.opiaioGrair//0ff. ».  17  (6.)  vctbum  rcdcat, 
BcrIich.i^./flCff«.j  y.  (7.)  vcrbumfucccdat  i  itacft 
eommuBi$opiQioGra(r.</.  /lor.  n.  10.  (g.Jvcrbiidc- 
volvatur.itacrt  comm  opin  Grafl'.<//i>c  »,  1 1.  [9  ) 
vcrbum  dccrcfcat,ita  volunt  Paul.  dc  Cz^t.inconf, 
^y.n.^.ltk  X  Dom  Card  Tufch./oi»  Z  pta^.conduf, 
lit.  V.concl  88.»  1 1.  Scd  ^zxx.o\.inl.ctnsurio,  i  ynt4» 
5  5  .Jf?</*'viir/^.e^/»«jfri7/.dicitcHc  vcrbudirc«^u  (10.) 
▼crbum  monatur.  foU  jhn  fo  toid  aiifhrbcit/ Angcl. 
in/.  r#»fMrf0,Bcrlichu/./0£.».4O.Scdmagiscommu* 
nisc(t,c(re  vcrbumdircdlum(ira(iV loc.n.%.  (11) 
vcrbum  accipiat  vcIcapiatCumaa.fo»/^i  i. 
Dom.Cai  din.Tufch./tfiw.^./r.jkS.tfonf  / //r.  r.f/»»r/ii</I 
88  »Mn.  10.  Scd  vcrbumaccipiat,itcmqj  vcrbuni 
capiac  c^Tc  vcrba  dirc^a,ita  tcncre  fere  omnes  Ud. 
traditGrair// /<>f.»«7».  3  (  1 1  )  vcrbum  dc- 

fccndacCarol  Ruin.ro»/ 1  ^.fl«»9.  i^.ltb.  Dom. 
Cardin.Tufch  d.loc.num.tx.  fij.)  vcrbumcom- 
pctat.itacflcommunopiaioGrairi/./or.flM.^.  Ber- 
\\ch.d.toc.nH  ^l.  (14.}  verbum fcquaturDomin. 
Cardin.Tufch.<^.f0»f/M/ 8  8- »M»>.  ^t.  Bcriich.Aic?. 
locnu.^j^..  (i^.)  vetbumrcliaquatur^itacitcoiTi- 
muQ.  opi  io  Gralf.^^ /<>^  »»;»  16.  (16.)  verbum 
potiatur, itacitcommuQ  GTz({'.d.loej$M^if,  {17.) 
vcibum  vcniac :  ita  c(t  raagis  commuais  Grailii^, 
Uc.num.xi.  (18.)  (iinicltamcnto  dicatur,  quod 
parcrinteriibcrosfaa  bona  diviicrit  ,  vcl  cuilibet 
fuam  poitioncm  a(ligaav(rrit,vcldiftnbucrit>tuac 
h3rc&  (imiha  verba  ctiam  habcn  ur  pio  commu- 
oibus.&periode  e(t,ac  (i  legitima  vclalia  ccrtapot- 
tio  ckulo  inlUcucioais  c(iccicii<lta,Jaf.  in  Authent» 

N    4  Mvif' 


^  0  o         Lfb.  J.  de  ulim,  Voluntat 

p^viffima,num.i4.C.deinoffic.  feftMm.  BcT\ich.d.be, 
jtum.^6.  Etin  fumma quodiibcr  vcrbum , dc(|UQ 
dubicacar^an  dircd^um>aa  vcr6 obliqaum» aD  vci6 
commuBctic.procommuaihabcrc  debcc  Berlich. 
d.loe.num.^-j.  Ec  icafaocivicElcdlor.SaxoDiz  Au- 
guftus/>4r/.  j  ftf»/?/>  <7.$.t>nnDoSn>o[  Die  Oiwfcta* 
(cbrer   Imo  (i i parrc fiho lcgicima  vcl  pars  legici- 
rox auc portio  jure  lcgicimx ,  auc  aliqutd  pro  fu^ 
falcidia,  aucpro  partc  luarchdlum  ^t  auc  ix  pacer ii« 
|ix  aliq  jid  pro  docercliquicauc  alio  modo  cxprcf- 
sclcgicim3emcntiofitfaCl3,cclUmcruiii  condlhc, 
^  filius  icerpq;  filia  inccUigitur  inftinirus  hxrcs 
ct(i  ^citacor  nun  dixeric ,  latticue ,  vcl  jurc  lcdicu- 
tionis  rclinquo  Barc  in  Auther^.  G paren§,num.  z. 
ibi  Bald  num.^.C.deinoffic.  tejlam' Clir.  ^  teflam.  q. 
^i.num.ii.V:i(i^.deJucce(f.ereat.lib.t  §  tQnm  154. 
PQmia.  dc  Magdal.  in  trafi.  denum.  tejh.  tn  tejiitm. 
requif. pt^rt,  i.eap  \6.  nttm.  1 1 1  Gralf  Injiitutie, 
^uajl.  \  ^.num  14.  15*.  1517. 18.  Dzmh  de  teflam  n, 
i/^$.^ci\ich.d.concluf  i^.num.  $i.part.  j.  Ethxc 
feaccncia  ab  Ele<itorc  Saxoniz  Augulto  cft  appro- 
h^txin Novell.conjiit part.^.conftitut.  9.  Raciones« 
quialcgicima,pars  |cgicimx, portio lcgitin  x.fal- 
cidia  &  dosiuQCquid  univerfale,  verbum  aucem 
relinquo  vcl  aliud  oblic^uum  univerfitaci  adje^um 
inftitutionc  importi^c   i   vcrbaincell  genda  func 
fecundum  fubje^ftam  nnacziiam  ,  ergo  tum  libcri 
|iecen;^ri6ia  legicana  finctnflicuendi ,  verbumre- 
4inquoin  propofico  iacerprccamur  Cccuadum  fab- 
jc<5tam  maccriam  de  initicacione.  j.  in  dubio  ct 
feacenciacit  tcnenda,perquam  adus  pocius  fufti- 
fiecur,quampcrir.  4.  gcneralicci  tradicum  cft,  in- 
(ticutioncm  tanquamfavorabilembenigna  iotcr- 
prcracione  ad  uvandam,  &  quodpacer»  qui  iiliuni 
in(ticuit>  intcll;garur,  vtllc  omni  meliorc  modo. 
quop^cccrit,yAicieiaAicatioQcm,&quodfuHiciat^ 

zncn- 
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r'uJCV.deReb.qttasinTeJLpr£cav.oportet.  loi 
pcntcmicftatonsappatcrc,  ctft  Tcrba  oon  ufauc 
a^coapertaliQt  D.Ucntiunt  Joan  dclmolm/- 1- 

undefipMrens,nHm.^.m\^?-^^^^^  inc.Jip^^tiTj  co.. 
,  9  vnCoaavo  qu^ritur,ue  tefiam.  tn  6.  Ja(.  m  Auth, 
JvifL,nutn.^^.^od.deincftejUm.  lacm  juns 
cllc  fi  tcilamcntum  habcat clau iuhm  illam gcnc- 
ralcm,ommmcliorcmo(lo,via  &forma,  n.mcam 

exprcflam  tanta:  v.rtatis  cdc atquc  cfticacia:,  uttc- 
ftatoriniclligaturrcUqu.acfilio  jurc  inlhturion.s 

trad.tBald  ml.quoties.num  9  iTiQ<^-^'^'^^''^^\ 
(lituind.  JaCi«  4uthem.nov>Jfim.i,n.  .o  -verj  quart^ 
4.  ultimi  &  num.  i , .verj.tertC.f.U.  Ccd.  de.no^^c 
ie{iMm.Di\ca.de4rt.teJlandtiti.caHt.  i  '^'^f 
fecundum  remeitum  ,  Valq  de  fuccej[.cre.t.  L^.^ 
\o.num  x47.Manc.c  decon^ea.uU.volunt  Ub  A.Ut. 
..num.tl  S^m.dcV^xi.de.nterpretuh^vo:mt.h^^^^^^^ 
interpret.x  dub.  ,.>/«M.ZuDt  m  refponj  pro  u^or. 
nutn  s  70.  Domi  a.  dc  M.gialc n.  in  tr^clut  dentm^ 
Ufi.tnteflam.requ,j  part.  n.m  « 

j\6.Gzz(i\§.tejUrn.qu^fi.i%.num.i  0^^^ 
Zm  »K;^.MO.^bub.quit.Urcl:ciu.filio  ccntum, 
&  volo  ut  diCpofit.o  mca  omni  mcliorc  modo  ya- 
letc  hancaaumfubriltcrcut  inil.tut.oncm.  Uil- 
fcntiuDt  Philip.Fran c .m  c.jip^erycolum. x  1  .verj  no. 
no  qu.rttur^efl.m.m6.Mf.  -  "J^;^; 
Jrb.ineod.tefiamnum.xx9.  Voluntcuam  h  pt  r 
unoaDtduobus  fih.s  h^rcdibas  mll.tutis .  fabji- 
cit  (itcm  aliis  aut  c uihbct  iplorum  rclmquo  dccc ; 
tcftamcntum  valcrc ,  &  id  rclidlum ,  proindc  ha- 
bcri,ac  h  titulo  ioft.tutionis  cllct  fa^um,  proptcr- 
ea  quod  titulus inft.tutionis  p. sccdcns  hl.o aut h- 
l.i»  qu,bufdamad3caus,  ccnicatur  ctiara  .n  alu$ 

rub(c«acntibusrcpciitusBart.^i»»y  17 
Bocr.W  ^^7.  "b, dicitita  m  CutuBur. 

dcgalcflfi  judicatum.  Volum  ctiam.  fi  ^cftamc»- 
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lam  concenierctfavorcmfiUi,  tunc,  licct  Icgtrima 
iirulo  ioflicacioQis  non  fir  rcli<f^a  .  tciiamcocum 
mh  loniinus  ?alercija(  Auth  m^iffimM.n.x^.C. 
deinofjic  tejUm.  Bcrlich.frjiJ?  ft*nclHl.  i  ^  nnm.  (4. 
j>art.}.  Tradontquoquc K  Jdijsfn  /!,  fi mJhUa.mh. 
3 .  Ctfi/.  ti«  h/tre4.  mil.  &  P-i ul.  Caftr.  eonfil.  j  4  ^  .nMm. 
i.  m  yinthertt.  un  ie  (i  p»rem,  rfumft.  ^.Cod.d§ 
inojjic,  tcfhmcnf.  Si  parcr  rclinquat  filio  cen- 
tum.  &  cunipliispeccrc  prohil>car.  tancquamvit 
illudcitulo  lojltfutum  s  non  f\iflcc  rclid^um»  te- 
ftami ntnratamcn nih!l.)imn!i«;  valTe ,  cum pacer 
illacentum  aonno  compenranH-  rrliquiflc  vide«- 
tur.  Scri  haac  opinioncm  Bal<lt  trjfciuoc  Salicet. 
i»  LfiaU-.tltM ,  6  nnm  j .  Cn-i  dr  htred  t.m^iem.  Jar.ii» 
Authent.  n  *vijJimM,num.  i^.Cttd.  d§  in^^c.  te/iam. 
CliT.  f.  tellMmenr.  qtt*/}  ;8.  Confulrat  CoolhtUt. 
Saxoa  tom.i.fMrt.  ^.qiujl.n.n.%^tom.  i.pMrt.  i. 

Quidfilcgttimafilio  pcr  fidf  iconmiiflam  uai- 
vcrUicclfcrcliftam^lort".  |<.  fj.  cnm  mi4>» 

ttm,  I  :verh.  ceUhrMti.jnb  jin  'verf.  nifivelie  dieeri ,  C 
deingjfic.  :eji.iment  valc  fidcicommitTaciam  repu- 
ran  p:o  dirc<5to  ia(litaco.&  tenamecitam  valerc. 
Vcium  ab  hac  opiniooc  receduot^r  K^vilLut  eum 
dcMjfpelUt.  eognofcHMr  i  lyeMp.aliud  q'4oque  eMpitte^ 
lumt  i  poflprincip.  verf.  vel  fideicommijf     l.  ttMtA'^ 
men^\-j  S  tjuirogxtm,  i  x.MdSeK.tt.  Confult.  Trel^tH, 
ahi  i«  prxccricus  ccoretur.qut  dircdio  non  c(t  iniit. 
tucas ,  icd  hzrcditas  pcr  fidcicommidum  relioqui- 
cur  Barcol.  Salicct  &  Paal.  Caihcof.  in  l  fcimue, 
j6.  ^.cumMHtem^  \  .C  >d.deiru>fjic  tifiMm.f^in  1  mul- 
ti     de  liher.  ^ poflhum.  Jaf.  in  Authent  novifltmj  1 
Cod.  de inofji c  tefid ment  num  17.  Exeeptio offMvMtii 
li^cri  func  prztcriti)  prjetcruioois  caufa  inrcrui, 
vclau  filip  znco  Scmp loaio  lcgo  cemum  caacuqp  > 
<   quia 

pigitig^d  IsicCaogle 


TltJCV.deJieb.quasmTeJi.prdC4V.opoYtet.  loj  - 

quia rac  vcrbcravit ,  fcd har c cxccptio  ceprobatur , 
communicct  Coyzi.incap.Raynutitn,  num.  i.extu 
dttejiament.  ADton.  Gomcz  He  tejUmfnt.  cap.  1 1. 
nnm.  3.  Urmn  Sositcz.inthejaur.recept.  opin.Ut.F. 
num.i.  1 6.  Grafl*.|.  tejiamtnt. qu&fl.  4V.  num  1  adco 
ut  tcftamcntum,fi  hcrcs  inllitutus  pi  obcc  infcitam 
ineratitudini»  cau(am,nonrcconvalcLc4C  Alcxan, 
Curc,  ]Mn.inAuthent.nonUctt,  Cod  deliher.prAtt- 
rit. Coih.  in  Authent.  tx caufa.num  li.Cod.eod.ttt, 
GaiiitUn cap.  Raynutiu4,part.  i.num.  1 1  8.  Alciar. 
in  l.filiu4  qui  in pottjiatt  ,f.  de  liber.  6'pojlhum.num. 
<.W\p\.inrubr  num  4.  ^nfittut.  detnojfic.teftament. 
Grafl.    teftamtnt.  qutft.^^num.^.  cum  cmm  filmj 
ncc  inllitutus,ncc  cxhxrcdacus  clt  parum  ptodclt 
caufx  probatio.  pto  forma  &  validiratc  tcltamcnti 
rcquiriturinftitutioTclcxhxrcdatio,  Diflcntiu».^  v 
Angcl  dc  Pcruf  in  Authtnt.  nonltcet ,  Cod.de  Uher. 
prtterit  infin.  &ibi  Paul.  dc Calhcnf.  Alcxan.1.  4. 
colum.  num.  9.  Jacob.  dc  S  Qzoi^xo.  fin.coUiin.  8c 
antc  cos  Bartol.  in  Authtnt.  tx caufa ,  num,  1 1. eod. 
tit  A.titot\  Gomtz.Ub.i.uariar  refoUit.c»p.\i.num. 
x.  Exceptio  nona  ,  ix  milcs  libcros  fuos  prxccnu. 
quaBCum  ad  hanc cxccpiioncm  obfci vandum  clt . 
m  liccm  fi:iumpra«crircautJRnorantcr,autlcita- 
tcr.  SiprxtcritioignoiaDtcrescpcr  crrorcm  clt  U- 
da .  pri vilcgium  militarc  ccflai ,  &  talc  tcllamcn- 
tumcit  nuMJ.jicutcerti,^- &l.(icttmvelm  uter^, 
lO.Btibi  omnt^\^^.C.deteftamentomd'tan.  Valq. 
defucteffrtfoLut.Ub.r.^.xonum  5 1.  quiajuspra-fu- 
mjf  ,ri  milcs  Gbi  tilium  cflc  fci  viflct.  qaod  cam  no  n 

^^'A^fibrTteritio fcicntcr fafta  fit,  Dd  miilcum  dif- 
•utant.  Olim  liccbat  cxha:rcdarcfinc  caufa/.^» 
V  de  injufl.  rupt.  &  irrit.  teftament.  &  idco  milcs 
'  qttifcicbai.fcfiUamhabcrc  ,  aliofqucfcnphthac. 
T  -  icdcS 
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rcdcstaciteeum  cxhxrcdareiotclligcbatur.  Lfiettt 
certi,  5)  <3*  0*  '^'^  utero ,  i  o.  Cod.  de  tejiament. 
mdit.  quod  plctif.jucjurc  novo  corrcdlum  vidc- 
tur,  cuinpro  fuhftaotia  tcUamcnti  cxharrcdacio- 
n  f  $  c .1  u  fi  fu fti  ci c  n $  rcq  u i r j t u r,  ^ .  Mitti  quoque  capi- 
t:4lum ,  in  Authent.  titium  Jeappell.  cognojc.  Uadc 
qiiodfilius,  jurcnovinfimo  amilice  finc  caufx  cz- 
prcflionc  praeccritus,dicac cciUmenc jm  oullumjfi 
cratfuu<i,(i  vci6 cmancipatus,veoiaccoacra  tabu» 
lastraduntDd  in  d.l  ficutiXhxCya  num.i..  \  Ca- 
itrcn  .»«/»  5.Albcric.dc  Rofat./«//. /f^  fuumveltn 
utero.  ibi  SaliCvt  diccos  cotnmuacm  &  Decius.qui 
communcm  dctcodit.fic  dicir  Jal.  tnd LJicut,nu.  5. 
omaes  mtcrprcccshanc  f,-n:cntiafn  tcncrc.  Lado* 
vicoRo  naQocxccpto.  quam  ctumappcllac  com- 
inunem  &  arquiorcm  Imol./»/.  filio  prdterito ,  num. 
j  j  ^..ie  itfujt  rupt  irrit  tejlam.  Dauch.  de  teftam  n:*. 

{..jUoH  di<5ta  Authcncicaioquatur  delibccis,qui 
babcoc  licentiam  tc/bndi  in  propriis  ,  qu2  noa 
pcllantinceih^i dc  etnancipatis ,  quia  iili  habenc 
pbcclUccm  t(.iU(]di  d;  omaibus  boois,  limiliccr 
Donpotc(tCv.-xiusinccl]i{^idc  advcnciciis,  quia  dc 
illisfiltusooD  cjcitacur ,  crgotextus  dcbet  lacelligi 
defiiiistamil.  habeocibus  Calhcafe  vcl  quafi  Ca- 
itrcnfcpeculium  ,  &  licetibiagacur  dc  hliofamil. 
milice,  oondepacrc,  vulc  caaico  I.ripcracor  ibid. 
candcmclIcdo<5liioamdcparencibus  &  iibcns.ni- 
(i  quaccnus  iUe  ibi  dilUaguic.  DilFcntit  Ludovic. 
Komia.  ind.l.Jicut.num.  7.  ibi  Jaf  quam  forccvc- 
riorcm dicitlmol.  ind.l filicprAtertto ,num.  5  5.  fe- 
qiiitur  ful.Clar.^  trji*ment.qu£fl.  /^t.num.  }.pLadr. 
hithzi.  de pr£jent.Cardtn  q.  ^.num  8.  £t  hanc  de- 

•  fcndirctiam  Vi^I./n<i./>»««//.  Injittut.  de exh&red.  li- 
ber.  Idqj  ea ratioae,quod lex  nova  ecncralitcr cor- 
ligeos.noD  comprchcadat  cafum  fpccialcm  &  pri- 

*-  ^  jlcg  um juris  vetf ris.  Exceptio  dccima,  fi  paccr  vcl 
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mater  practericns  filium,pucavit  filium  cffe  monuij 
clofl^&  Vd.inl.cum  rMtermilttemyffdeinoffic.  teji^ 
ment  Paul.dc  Caftr.  inl  commodt(fimhf.deUber.  & 
f.Jlhum.  Alcx.  &  Dd.  inlTitim.ff.eod.  v.dcturcnKti 
hliustacitcinllitatus/er/  yC.deinoffc.uptment, 
CoDtrarium  tamcn ,  (^xyod  hoc  cafu  icftamcBtuni 
fitnullum&  noD  ccnlcaiur  filiustacite  mftitutuf 
tcncnt  Albcric.  tnd.l  cum  matermilitem.  8c  Anton. 
Gomcz.  Ith.  I  .vartar  refolut.eap.  s  num.  14-  '^'r/-  & 
tnexfreffo.quodii  C.  deincffc.teftament.yu  t^nxVt 
pracdiai  Dd. fundant ,  loquatur in  cafu  planc  Ipc- 
ciali.  &  tcftamcntum  in  quopatcrinfticu.t  falios 
fimplicitcrn6comprchcndcrcfilium,qucmigno- 

^  rabat  habcrc  &  tcftamcntum  hoc  cffc  nullum  a- 
iuntcommun.  JaCi»/.)?f«/^»«'".  x-  Cod.detefiam, 
milit.  ViUalob.  in  commun.cpinion.Ut.T.num.  S|. 
Exceptio  undecima,  fi  prartcritusinftituto  fi  fubfti- 
tutus  Bald.  in  I  ftfiUmfam  fuhpituaturS-  de  hi.redtt, 
infiitut  &  cft:  magis  commun.  fccund.  V-lq.  dtj 
fucceffcreat. §.  xo.num.  151.  Socin. in l.i.poR.num. 
2 1  ff  d»  -vulgar.&fuptU.  Sfortia  Oldus  in traB.com- 
pendioffuhfiit.tnfrtlud.  5  qu^fi  verfquartu^cafm 
efi.  Kiichoy  iflcomm  opin.  Ut  T.  verf  tejlamentum 
fifrangereturtotum.  Potcft  tamcn  hoc  cafu  fahus 
fubftitu  tus  primum  gradum  pcr  contra  tabulas  di- 
ccrcDullum,  &nihilominus  cx  iublbtutionc  ca- 
pcre  Dd.d. locis.  Gran".  de  tefiatn.  qu^fi.  j  j •  »«•  ^ ' 
Exceptio  duodecima,  fi  prxtentus  vi  vo  tcftatorc  dc- 
ccmc.  rcprobacur  /  fifiUns  in  potefiate.  &ibiglcfl. 
Barr  Baia.Albcric.Angcl  Paul.lmol.Cuman.Arc- 

tin.  Roman,Alcx  & Jafjf '/'''^''' 

€  I  ^i^i  Fabfr.Angcl  &communucrDti.i»y?/r«l. 

dtexh*.red  Uher.  Ancon.Gomcz./i/'.  i  .variar.rejoluf. 
csp.  1  I  .num.  4  'vtrf  ^uartu^  effeaui.  Exceptiodece- 
matertia,  fi  pofthumus  prxtcritus  non  nafcatur ,  Jj. 
*  j„flifut.deexkirtdMher.l.}ofihHmonaSo.  &»Jj»/> 


X  o  <        tih.hde  ulttm.  Votuntdt, 

Odofrcd.  Pctr  Cja.  Barc  Bald.  Jaf.  Angcl.  Ptuf; 
Saliccc.  AIcx.  Dec.  Cod.  debontr  poffeJJ  contr.  tnbul, 
AnroD.Gomcz./i^.  x.^vnrUr.  refolut.cap  u.num.  4, 
V9rf.  qunrtna  tffe(fi{a,ibi  quod tamen  itmtta.  Exciptto 
dtcimMjtmrt»,  quod  ccilamcacum  ob  pracccricio- 
Dcm  Don  iic  ipfo  jurc  nullum  fcd  cum  demum ,  fi  H- 
lius  dicac  nullum  Saliccc  qui  dicic  cjufmodi  tcfia- 
iticncumcilcipfojurc  nulium  quidcm)  fcdica  ca> 
meD.lipcrtiliumdicacurDullumnon  vcrojn  is  ca« 
ceac&nonimpugnccin/. uxo rt4,  i.  Cod. de pofihum» 
httred.infiit.num.  j,  ^ ante huncglojf.  tn l.filio ,  verb, 
tuebitur,  ff  de injufi.ritpt.  Paul.Ca(trcof  inl.pofihu- 
motX.Cod  debonor pojfejf. conrr.tatttl.  num.  8.  Con- 
trariumcamcD  quodcale  ccfUmcoiam,  in  quo  fi- 
iius  pra;cericus  ei^.itacim ,  ilico  Sc  :pfo  jnrc  nuliuni 
«ic,eciamnafilio  nonimpugDccurr/7  text.  exprejfin 
princtp.  lnfiitut.de exhAredttt.liber.  1. 1.  verf  nutnul- 
tius  ejfe  momenti,  l.  pojlhumi , )  f .  j .  /  qui  uxorem ,  i 
verf.  continuo  ejus  tefiamentum  ,ff.  de  ttjufi.  rupt.  l.  r . 
/.  j.  Cod.  depoflhum.hAfed.  tnfiitut.  l.fiprimo,S  verf. 
quafiabinitio  inHtilittt,  /.  inter  CAtera ,  lo.ff.de  li- 
btr.  (y^poJihum.JaiC.  in  l.pofihumoy  z.  Cod.  de  bonor, 
pojjtjf.  contra  tahui  ubi  communem  dicic  num  15. 
14.     1 5 .  Bald.  in  l.fiUopraterito ,  1 7.  num  4  .jf.  dc^ 
injufi.rupt.  Clar  $  tefinment.qHdfi.^^.num.i.  PauL 
Q^^x.inl.JifiltU4,j  num  4.  jfde  Uber.  pofihum, 
Graffj»  te fiAment.qus.fi. 4%. num.  1.  Dauth.  detefia^ 
ment.  nttm  551.  forma  enim  non  fcrvaca  *  adlus 
cfHpfojurcoulIus.    Undciic,  fi  unus  cx  filiis  ci^ 
praccricus  &  reiiquiinxqualiccrinfticuci,  quodil- 
iiquiinarquahccr  funcinlticuci,&  eisminus,  quam 
aiiisrclKf^uni,  cciam  ipfo  iilio  prxccrico  cacencc* 
oec  cciUmcncum  Duilum  diccnce  .  ceilamcnsum 
oulium  dicere,&  omniaadcaufam  inceflaci  redu- 
tcrcponinCj/^rr/.  i.§.ultim.Jf.fitabul.  tefiam.  nulU. 
txtab.  l.fipesi  mortem,  10.  i .  uUtm, Jf.de  bonor.poffeff. 
'  ■  c§ntr* 
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tontr.  tdh.  NoveB,  x  i  j .  cap.  j .  ultim.  verf.fiauter» 
hAcobfirvata  non  fuerint  ,ChT.§  tefiam.  quiifi.  4^. 
ubicommuQcmdicicnM;».  i.  JsiCinl.poJlhumOti, 
num.  S.C^  }4.  ^y  C.delfonor  pojfejf.  c^ntra  tahuL 
TAui.dcCzlii.ti^i^.num.4.  hxccpriodecima  ^utnta, 
ficlaufula  codiciliariS)  111  c:(^amcnco  hcadjeda» 
CuaccDim  infiicutio.  coavci(icur  ia  Hdcicon.n:^ir- 
rum>  &  iafticucus  habetur  pro  (ideicoinmiirario. 
Hazc  Excepcio  elt  conirovcrri  ,  aani  claafuIaQi 
CodicilUrcmnihilopcraii, quando  ccdamcucum 
eft  nullum  ob  prartcririoncm  ccnct  gloJl*  in  Au' 
thent.  excaufajngloff.fin  m(in.  Cod.  tieUber  prAterit, 
&ibiJacob.  hnu  Unjin.  Terf.fctunihm/ .  &  Jacob. 
de  Aren.Guilicl.  dcCun  R«yo.dcHor.  &  4»Ii;ir. 
inl.ex eat  $.  i  -Jfde  teflament.tn  fjoffi.  in  jin.  dum  al- 
legat.l.Titia,co!um  \  .jfde  mcfJic.trJlAihent.  Guilicl. 
d c C u n . Ifin .Cod.de  Cc dtctU. verf.fed Ji  tenea^.Bild, 
sn  l.  x.f.delegat.  }.  Oldrad.&:  pfrftcun;  Bald.  inL 
Titia,colHm.  i  ffdeinogic.tefiam.&i  K\\d.inconf^%-j. 
volum.s.  Specubc  tKttt.  de  injirum  edit.  $.  compen- 
dtose  colum.  i  i.verfitemv/de.  Paui  dc  Caltr.  in conf 
x6%.  colum fin.  volum.i.  Oldtad. inl fin.  C. de  Codi- 
cil.infin.^confi^i.  coium.  i.  qui  dicit,  quc  d  lo- 
]um  opcracur  quoad  dcfcdum  folcnnic^icis,  Cti- 
ir\4.a.  (onfil.  lOj.i»  jubjcriptionib.  Fulgof.  Socin  in 
€onfiL  ^  j  .colum.  z .verf  jed tamen  h  'u  ncn  cbjianttbus, 
'volum.^.  Q^^^.inconfuetud  fol.  1^1.  colum.  i.  Atc- 
tin  in  L  ex  Jcriptura.^.  i  ff.de tefiament.  Signor.Ho- 
mod.tnconfil.iji.  ubi  dicit  liUm  cHc  commuocm 
opiniooem.  Contrarium  ,  quod  (cilicec  jurc  fi- 
^cicominini, ex cotc^^amcorohxrcd  cas pcti pof. 
fjCitenec  Baic.  tnl.  i.  n  qt4dfi.ff.de jur.  Codicill, 
cxmente  Jacob.  B..Id.  B.«ld.  &  aociqucrum  Ec  i- 
dcm  vultgloll.ctiam  cxniirntc  Dyn.  :nl.  C»diciUig, 
i  fin.ff.deUg  i.idcmtcncc  Bart  tn  Atahent  txcau- 
Ja^c»l  fin^lfcrf  ^UArotiirHtntUacUujula.Cod.de  Uber. 
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frtterit.tff*tnl.i.  ubtgloff.etmm  idsm  tenettff  de  le^ 
pu.  j  .Idem  crnec  fiarc.m  cenfil.6.tnctp.vtfo  tefiamen*- 
fe,colum.  i  .ctrc.fin.  cc  confil.  i  o.  colum.penuU.  incip. 
fkBum  (ic fe  habet ,  qutdam  Domintts  lacob.  f^confil. 
49.  tncip.  Nicolutitii.  Idcm  teQctB.ild.  tnAuthent. 
excaufnin  j.qu4fi.^infin.fll.U4  Authent.  Cod.  deli- 
ber.przterit.^in  4  celum.in  1 .  oppof.in fin.  ibid  ei- 
PmuI.  Caitrenf.  colum. pentdtim.  &  ibi  Salivct. 
tolum.penult.&c  ibi  Alexand.r^/«»>.  6.  "jerf^itemfi 
hMC  verb/t  &  i  bi  J  a  f.  colum .  ant  epenult.  verf  y<f.C  urt. 
Jun.  colum.io.ScJo2n.fa.h.in fin.  idem  tenet  Bald  in 
i  exeat  §.  \  .ff.  detefiam.&L  ihi  &ImoI.  idem 

voluit  Bald.  conf.^^i  in fin.x/olum.  1  ^  confil.  391. 
vol.^.f^conf.^ji.voi.^.f^confiyo.colum  fin/voL^. 
(^e^nf$6.colum.t.vol^.  (ff^conf^  19  colum.x  infin. 
*volum  {.idcmccnct  Afgcl  ind.Aetth.  extitufn,  col. 
fin.  Cod.de Itber  prdterit.  Imol  inl  filio  prttertto  >  coL 
y.ff.deinjuli.rupt.  Paul.dc  Czdii.  conf.xoo.incip.  dr- 
tMprimum  tfUAfitum  ^votum  i.  &e(tcommuni$,rc- 
cundumParif  eonf.  jo.nitm.xi.lib.^.Tiz2<^.inLfi 
unjuamverb.  d^nationelargitt(s,num.iy  j.  Cumaa, 
€onf.\z6.circ.priAt.  Alezan  conf^i.num.  ^Jib.  i.  ^ 
confii.26.num.S.iib.}.Gm\.Bcncd.in  i  .part.c.  Ray» 
nutiM^num.  2,4 1.  Dcc.in  / pofihumo,C.  de  bonor.pojf. 
eontr.tabul in  i.ieciur  num.io.infin  (^poftnum.  i  i. 
'verffecundaefiprincipaiis,  (jjf  confii.  118.  num.  1.  ^ 
conf.x^i.num.i.(^ conf^  6^.num  x.^conf^^o  pofi 
num.io.^uerf fimiiiter  nonohfiat,(^confiL6';  i.  infin. 
C\iii]^n.confi/^%.num.io.Soc\n.]\in.confioj.  nu. 
x^.iib.i.  ZMchzrd.ind Ipofihumotnum.  iio  Alciat. 
snLl.§.fiquifita,num.ij.jfdeV.O.  Roman.  confiL 
111.  Eman.Soarcz./#r.  P.  »«.145  .&  cii  m?gis  com« 
munisrccundum  Gribald.  nerf  CodiciUi,num.  ij. 
Ancon.  GibTicl.iib.S.de clsMjuiii,  conciufy .  num.  j. 
\^i\c6t..de art.tefiandi,tit.  3  .aut.i.num.  4.  Clar.  §.  te- 
Bam.  quaft.^6.  Covzi. incap.  B^aynutita,^.  i.  num.  4. 
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^ftrf.  item  Mn  9bpm^extrM  teft4,„e»g.  Diaz.  reg.  9 
eUufml»codiciUarUi  Hoiiom.conf.^6.nH,  10.  GraiT 
5  tejiam.  q.  5  o.num.  i .  <^  ^.TreheB.j.^.  nu  4  Dauth^ 
deteJlam.nMm.}6^.  Ethzcclaufulaiadubio  cen- 
fccurappoAca  ex  volnocace  ccflatoris ,  iu  c(l  com- 
muaisopioio  fecuodum  DcciMmcenf.x^^  num.^. 
^conf  \9o.num. i o.  Grac. confil.  1 1  x. 15.1/0/. 
t.  Curc.Jun.  Authent.ex  caufat  num.j.  Cod  de  liher, 
pTAterit.  RoUud.  a  WzW.conj.  6 1 .  num.  6^.votkm.  i. 
Rip./ji  /.  Centurioy  8  f.de  vulgar.  Ec  cli  magis  com* 
muBiS  fccuodum  Aocoo.  Gabriel.  commun.concluft 
lib.6.tit.deconfuetudine,  GrafT.^  tejlam.  q  so.  nu.  4. 
qnod  ceftatorcoiprO)dum  Nocarium  ccflamccum 
luum  Tcribcre  jubec .  (imul  ¥clle  vidcacur»  uc  ponac 
io  ccflamcnco  rao  claurulas,io  telUmcnco  ex  com* 
moDi  ufu  ccQancium  Sc  fcribcncium  adhiberi  foli- 
tas.  &  cum  teitamentum  coram  tcAatorc  legatur» 
iiisnolui(rct  adjcdlum  ciTe  ifiam  claufulam  >  jur- 
iiiretabrc}uedub>oruclttmdeleci  Dauth.  deteJlMm, 
num. }6$.  DiiVcntiiiath2ito\.inl.i.infin Jfdejuf. 
CediciU.Bitbit.eonf4.i,volum.i.(^conf.^%.(^conf 
jZ.^volum.  i.Alcz.  conf  j^Z.verf.nonobJiat q$4od No' 
tariue,vdlum.4.C9lc2n.confil.  17.  Cutv  ]un.  cenfiL 
10 1.  Socin.conf9  ). Wwm.^.Bcrtrand.  conf.  10.  voit 
confxoS.voium.  i .  Parif  conf  i  ^.voium.^.Mz» 
li^n.Jun.confi  1 6.voium.i.Kuin.  confii.  9S.V0I.  n 
TiraqueU.  deconftit  in  51.  limit.num.  i  a.  Haec  fiz« 
ceptiode  plaooprocedit,  fi  hberi  prztericijam  c* 
raot  nati  &  teflator  fcicbat  cos  adhuc  vivere,  ica 
e(remagiscommuncmait  Socin.]\in.conf.  x^.nU, 
y.lsb.  5 .  &  io  hoc  omoes  concordare>  quod  claufu- 
la  codicillaris  futurum rcfpiciens  inducac  fideico» 
mi/rum  oon  obftante  pofthumi  prxteritiooe,  qui- 
do  fcicBtcrdtpracteritus  dicit  ?uiCeonf.6o.voium4 
x.num. 9 .  Sed  an  i dcm  fit  dicod um  A  teflator  put*» 
cos  ciTc  moxiuos  rcl  ocfcicbac  uzoic  fuc^*^* 


ifb  ^  -/t^A.deukm.Vclimtat. 

cemTchemeoeer  coDcroTcrticur :  mulci  tenBeniBt 
ctiam  hoc  cafu  clauruUm  codiciUacem  operari  fi- 
deicommiflum,  Sc  hanc  dtcuoc  communcm  cifc 
Alcx.  in  Atahemt.ex c»ufa,»um.  i^.C.d* kher.prste» 
wit.f^ in l.ijuifiliahm.in princ.poR nu.  ^.ff.de Ugat. i. 
c3» conf.x6.poR num.s. Hb.i.dy  conf.  57.  n.  j .  eoU  vol. 
Kuin.conf.  194-«.  j  .Ish.  i.T  it»<\.inl.fiunquamy<verh. 
donatio  largtt$t4,nMm.i69.  Jaf.  in  d.Authent.ex  cau- 
fa,n.x^.^ind.l.ijui filiahus ,inprinc.  num.  55.  Ber- 
lx%nd. confi  ^o.num.  ^.inpart.  i.  Apoitili  adBait. 
inl.  t.fuknum.io.ff.dejur  codiciU.  Ecmagiscom- 
muncmdicuncCoro.fffff/if^.WMi^i.  i.rtf»/f/.  1 1^. 
wLi.PztiCconf.^o.n  i.(^conf6^.n  S.vol.i  Cora. 
Authent.ex  caufa,  num.  4  Cod.de  liher.  prtterit  ^ 
tonfil.  19^  .'volum.  x .  A uchot. quAfi.familiar  1 1 .  nu^ 
^.lib.  num.^.lih.6.Secia.]un.confiL  107. 

num.14.  volum.  i  .Ctct.  conf.  66.num.t  Bcut.cen/l 
10. W  i.Bc\\on.eonf.^7.W4m.  ij^.Bcio.conf.  i-^.nn. 
18.  Maodof  ad  Roman.  f^fr/^iti.Alciic  conf  550. 
Gra(r.  de  Codie.n.  1 1.  Et  pluribus  auchoricatibus  c6- 
probacBurrac  conf.%9  num.  ^wvol.  i.  Aocon.  Ga- 
brid.  comm.opin.ltb.  6  tit  de  claufults.concluf.  8 . ».  7, 
pra^crcim  k ccftacor poft  ipfius  poUhumi  oativita- 
cemcancocemporefuperyixic»  ^opocuiHcc  ceibb- 
mencum  mucaic  &  oonmucaviciveialiundc  appa. 
rcrecceflacorcmccmpore  condiciccfUmcncidcra- 
toris  hberis  cogicadc :  ica  efle  communcm  aic  Dct. 
€0nf4.9O.n.6.  T.dy»  8.  vcl  verba  claurulx  codicillaris 
ciTeocconcepca  eciamio  fucurum  tempus,  pucafi 
BooTalec  vd  valebic:  icacommuncm  cifc  aic  Joh. 
de  Monccfperclio  in  d.  Authent.ex  caufa.  &  magis 
commanem  kicx.conf.it  j  pofi.nu.  i  o.Ub  i.  conf. 
4z.num.9.lib.L,(ji^conf. ^o.n.i.itb.  ^ .^conf.  $  i.».  5, 
ineed.^vol.fiiTctin.in  l ea,§;exhpSfCol,  z.verf.fuperfi!' 
€imdo,ff.detejtam.Cotn.ci>nf.  1 1  %  circaHn.Ub.  t,.  ^ 
t»nfi  5  g.w/,  iQ.inUt.T.f^yaed.vffi.  144.  i» 
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Ut.G.in fin.tod.vel.f^  conf.  i }  J.*» Ut.E.  lib.  j .  <^ conf. 
xt^.inltt.  §ljfod  voi.  dccrachdc  camea  recuadum 
omncsD.przallegacos  pracfcrcim  Burfacum  confii, 
i^.n.i .'vol.  I . G raii!  ^.QodiciUu6,nMm.  1 1.  libcri prae* 
tehri  lcgicimam.  CoDcrariam  vcro  parccm ,  quod 
claufulacodicillaris  pofthumo  igQoraoref  praece- 
riro.iDdiiliDc^c  oihil  operccur ,  amplcxus  cil  Baic. 
/.  I  .num.  lo. jfdtjar.  codtcill.  &  hanc  dicic  circ  com- 
muncm opinioDem  Socto.  conf.9^ .'vol.  4.  cum plu- 
ribusallegacispcr  Gabnelcm,  d  concluf.  8.  &  quod 
Dd.  in  colcicDciaruaccDUcruDCj  hanc  opiDiooem 
arquiorcmdixicBologn.<//<3.  AMthmt.exctiuja.  Bc 
commuacm  ccitacuc  Cagool. ihitnMm.  12.4.  6c  uc 
veriorcmaca:quiorcmamplc<5titur  Beicr.  conf  10. 
vol.  x.conf.  yi.^vol  3.  &  haoc  opiQioacmucaDimac 
coofulacur  amplcdrcndamiuadcclgo.  d.  Authtnt. 
€X cAufntnum.t.  10  Alciu.  intriUi  prdfumpt.ng.  i» 
fr£fMmpt.i$.  &  quod  opioioBarcoii  cit  vcricas  di« 
acMolioai.adAlcx.^^»;)/' )o  vol.  ^.lit.A.  6c  com- 
monemdicicBcrcrand.r0»/i/.  170.  num.  ^.cumfe^* 
vol.i.  Ecicajudicacumfuiilc  pcc  Pailamcoc.  Dcl- 
phio.&hanc  Barcoliopioionem  Canonixacam  & 
approbacam  ab  omoibusaic  Mancua  r^xt/i/.  164.  in 
fin.  &  mulciscoiHprobarBufiat  conf\  5  .num.xx.  ^ 
feq.  &  idco  uci  commuoiorem  hodie,  £quiorcm 
&  racioaabiiioic.judicando  obfcrvacam,  fcqucQ» 
damcilcy  eciamfi  claufula  adjc^a  fucurum  rcfpi» 
ciac,& ccitacoriup^rvixic&icgaca^uoc  cxigua  a* 
junc  GraiT  fuprk.Cht.  ^.j^6.num  x.xferfcontrMriam 
autemftntentuu».  Exceptio  decimMjex/a,  lcgaca  & 
fideicommiira,icemalia>  quaeiniticuciooc  iixredil 
noadciideranc,oihilomiDUS  cx  ceitameocoeOf  9» 
ob pra:ccricioBcm  ouUuin  eit ,  pcci  poiluQC>  Auth. 
tKcmtefa,  &  ibiglo(r.Barc.Jar.&  Dd.  C.de liber prAte- 
rtt.  Atcz. cenf  j 6.num.i  itb. i . &  commuaem  dicis 
VdsiLcQnf.69.n.iy^cenf.6i.num.  1  \.lib,  x.  Johao. 


lu  ^  ta^hdiMm.VolmM. 

Cephal  eonf.  ^lynmm.  jf.lib.^.  EthzcEzcepcio 
ooBcaDCumhabcclocam  in  fideicommiflis  parci- 
cularibus,  fcd  eciam  uni verfahbus ,  Barc.  ind.Att^ 
thtnt.txcMufninum.  1 8  .&  cft  communis  fecuodum 
Socirk.c0nf.9t.num.  i.lib.  4.  Imol.  in l.fiii» prtttritt, 
pofi  num.  5  6.ff dtliber.f^pofthum.  Alexan.  Jaf.Carc. 
fua.ind.Auth  excMufa^  Dcc.conf^^.num.  5.CU1I. 
fienediif^.  in  1  .pnrt.cMp.KMynutim.  num.  157.  PariC 
C9nf.6o.num.i  i.lih.i.&conf.6i.num.ii.ttd.vol.(^ 
eonfe^.num  l.tod.^volum  ful.CixL q.^^.num.i.nom. 
tancum  quando lcgaca  func  refidain  ipfo  tefiamc - 
to ,  q  uod  c(t  ob  prxcericionem  nullum>  fcd  ctiam 
cjuaDdo  func  rcli<fla  in  codicillis  pendentibus  ab 
co  ceflamencoglon!  inl.  i  .'Vtrb.lttertUyCod.deC^di- 
ritf .  &  eft  com  m  u  nis  fecu  D  dum  Ctrrc.Ju  n .  -rf*- 
thent.txcMufM,num.6i.  Clar.  q.  54.  num.  Etnoo 
tantum  in  ccftamento  matris.rcd  cciam  pacris  Bald. 
&  Imoi.inl.fUio pTAterito^ de injuftt.  &  eft  comma- 
Dts  fccundum  Imolam  ibid  Non  tantum  (i  cft  pr^- 
cericus  emancipacus.fcd  eciam  in  poccftace  ccfta- 
coris  eii  conlhcucus  Barc.  in  d.Auth.excMHfn  >  num. 
X.     8 .  &  eft  communis  fccundu  Apoftiil. «^B^rr. 
tbi  Alex.m//  Authent  txcsufa^num.  i  y .  Corn.  conf 
188.  colum.  i.in  tit.  D.  Isb.  1 .  Ja  Cin  d.  Authtnt.  ex  cmU' 
fn,nnm. i.^-j. Dauch. deteftnm.ponnu. 588.  Non 
cantum  in  pra:tentionc  fiiii  jam  naci ,  fcd  etia  poft- 
humi, quodnonhabecdubium,  quando  fcicater 
e<l  fadacxharredatio*  &teftacordcpofthumo  co- 
gicavic»  Bart.  m  d  Authtnt.txcMufM^nMm  6.  Ec  cft 
communtsiccundum  lm«L  ine.cum  ejfes^  num.x6. 
deteftMm.  Alc1.ind.Authtnt.txcMufMinu.17.  CorB. 
d.conf  1 8  8  colum.  4.  in  lit.  R  lib.  a.  ^  confil.  144.1» 
lit.G.  iod.vol  Jaf. ind.Authtnt. tx CMufn ,nu.x,  Bcr- 
trznd.confi  ^o.num.i.lib.i.im.pMrt.  Curc  Juo.  in 
d.Authtnt.ex CMujMinum.ix.ffy^feq.  VznCconfil.  60. 
num.f.  Ub.ufi^  ttnf  4^.  nnm,  6.  etd,  vtlum»  &  hoc 
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icnoranter  pofthunius  cft  prxtcritus  Do^ores 
(uatvaiii :  mulci  eaiiRcenuerunc ,  <^uod  etiam  hoe 
cafulocusrkhabeaC)  8c  hanc  opinioncm  dicit  c/Te 
communcm PariC<rf.«»/6o num.i  j.(!f*conf.6i.n. 
I i.eod. Itb. in d.ccnf.64  num.t.  Concrariam  vcr6 
/enccDciam)  quod  Auchenc.  ez  caufa;  locum  oon 
habcac,  ubi  poAhumus  ignoranrer  eft  pra;ccricus 
cenuic  Barc.  ind.  /tuthent.ex canfm.num.  4.  £c  hana 
opinioBcm  dicitcflemagiscommuniccr  approba-* 
cam  }aC    di8.  Authent.  ex  cayfa ,  num.  j .  Bercrand. 
tonfii. T 5 o.  num.  x.likx  im .part.  Areci n .confU.  158. 
Tiraq.f»  /  fi  unquamiVerh.  donationelargitm ,  num» 
16  3.  Guilicl.  BcQcd.  inc.  Raynutim ifol.  xo^.num, 
i^x.Cntt.  Juu.ind.  Authent.excaujainum.  17.  A- 
poftill.ad  Barc.  in  d.  Authent.  ex  caufa^fub  num.  4. 
Et  hanc  fibi  femper canquam  veriorem,a:quiorcm 
9l  communiorem  placuidc  aic  Jul.Clar.  ^.teftam  q, 
fx.num.  5.  Ec  locum  habec  hxc  Auchcncica,  ez 
caufafivc  nulla  cauGi  ezhxrcdacioni  inferca,  five 
nonlcgicimainrerca(ic,nve  eciam  inferca  lcgictma 
iionprobecur,atqueicaeft  communis  opiaio  Clar. 
i.teftam.quAfi.  5  x.num  6.  Dauth.  de  teftam.nu.  3  87. 
Di/ientic  Dynus,qui  volnicquod  nulla  aut  oon  le- 
sitimacauUezha?redationiaddica,  omaia  etiam 
hodie  funditus  nuUa  (inc perL  Papinianm,  fie>e 
caufayffdeinefficteftam.  Htproccdithacc  Auihcoc, 
fivcccftamcncum  ab  initio  fucric  irricum,  fivc  ex 
poft  fafto  irricccur ,  puca  per  agnacionem  pofthu- 
mi  rumpacur,vcl  per  qucrelam  inoHiciofi  teftamcu  * 
refcindacur ,  icemcj;  uvc  dc  maccrna,  fivc  de  paccc- 
Daprarccricionequa:cacur,& fivcfui,  fivc  emanci-^ 
parci  fioc  libcri  Uberc.  Cremon.  &  Albei.  in  diH, 
Authent  excaufa,  num.  1 1.  Dauch.  de  teftam.  nunK 
J75.  qua  auccm  Adione  pctancur  hxc  lcgaca^er 
Autkent,  excamfa,  coBfervacam  concrovertitur  ? 
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Jacob.dcRavcDna,  Jacob.  de  Butr.  &  Ban. RaI(L 
Caflr  Jar&  Alcx.(iictincpetia6iionccz  cedameo- 
lo :  CoDCia  quod  lcgaca  non  adtiooe  cz  ccAameD- 
lOyredcondidionecxlcgc,  puca  cz  Aucbcnc.  Ex. 
caufa,  pccaotur  voluerunc  Ugolin.  Pecr.  DyQ.'& 
Cyn.  in  d  AHthent.num.  1 1.  Non  camca  rudine- 
bicur  vulgaiis  fubitrtucio  pcr  Auchcac.  cz  cauCii^ 
fcdcftirrica,  quiafubititucus  vulgaris  admitcere- 
tur  io  dcfc^ui  i  initituci.  &  fiUus  prarccritus  ad- 
hoc  remaDcicc  cxclufus  ica  trndic  Barcol  in  d$B, 
AMthent.9xc»ufti,  num.id.f^ibid  Bald.nMiTMr. 
Saliccc.  num.  1 5.  Caftrcnf  num.  i.  Jalon  num  lo.y 
communcm  ibi  dicic  Bolognci.  numer.^^  &  alii 
a  Dauth.  de  teftament.  num.  ^go.  relaci.  Suot 
menaliqni cafus. ubi  Auchenc. cz  caufa  non  pio- 
cedit.  Primm  cafus  eft  io  cxhxrcdacione  boaa  m6- 
tefadta,  Damcuacooofoluin  lcgaca>  fod  ic  lofti- 
tucio  ceacc  G:aA'  m  Authent  excauj» ,  numer.  1^8. 
Secttndm  cafus  eft,  ubi  teftamentum  aHa,  quam  cx 
prarceiitionisvcl  exha;redacioDis  caufa,  pucapro- 
pcer  dcfcdtumfolcDoium  irritacur  ,  nam  cuqcqoa 
folam  inittcucio iiricacur , fed  cocu  o ccftamcocun^^ 
fundicus  concidic  Dauch.  de  tejinment.  num.  594. 
TerttMt  cafuscA .  fi  filius  prartericus  ceitamcotum 
approbaciedbacresinfticurusnon  vult  aditc  hac- 
zcdicacem  Alexand  in  Authent.  ex c^ufatnum.  ri; 
^erf.  MliMm  fingularem  limitationem.  Concrariuin 
taraen  hoc  io  cafu  plures  tcoeoc ,  quos  refcrc  6c  fc- 
qaxtQr  Bolognct  ind.  Authent.  ex  caufa ,  »Mm  4 
^lusrttu czias  cftio  legacts  fadlis  ipii  filio  pcactc- 
rito  vcl  cxhxrcdaco  Jacob.  dc  Bcluis.  Bald.  Bart. 
Angcl.  Jaf  Saliccc.  GraH'  $n  diH.  Authent.  ex  cmufs^  • 
Dauch . i« tejiaatent  num.  ^9 y8cChi.de tefiMmeni^ 
^tidji  ^^^num  j.  quodquis  ex  co  (]uod  vifas  cft 
Wpugaarc  ,  commodum  fcocirc  ooo  debcat,  & 
'^ood  (uitodiCQcU  iic  dcfuA^  ToluQcas  .  quoad 
*  i    *J  cjm 
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cjasficri  poruit.  Imbfi  hoc  cafu  dcberetur  Jega- 
tuiTi»  icc^ucrecur  abfurdum  contra  ccf^atork  vo- 
tuoratem  «  quoH  plus  habiturus  eilcc  prxtcritusy 
quam(i  c(fcc  uoivcrralic^r  iaiiitucus,  DinenciuDt 
Ug  o  i  I D .  D  y  o .  &  C  y  D .         ^  M  thtnt  tx  caufti.  num. 
14.  BologQ.  n«CT.^9.|£^  70.  ^luartm  cafus  eft  ia 
l^gacis .  qua*  a  praeccrito  vel  exharFcdaco  runc  rcU- 
^a>  illalcgaraooD  fufhDCDCUi>  cum  is,quihoDo- 
Tarusaoakcli|DecoDeraiip^fTic,^2  Jf^^^/^A/.  j. 
/  abeo  t^.Cod.  defideicommtff  Dyn.Qya^xii  Bald. 
Angcl.  Albcr.  5Micct.  Jaf  &  Dd.  1»  d.  Authtnt.tx 
€MMfay  DsiUth.detefiament.  uum.  j  7  j .  §)uint$tt  cz- 
fui  eit,  rilcgartfupercDC  parccm  obvcoicac^m 
lioprzcetito  vcfcxharrcdatO)  oam  ultra  vtrilem  > 
c|uam  is  accipie,  (^ui  praecericus  vcl  exhaeredacus 
cft  ,lcgata  DOD  debcntur,/.y«/x;i«M|  6.  cum  duahui, 
U.fequentibu6,ff.  dt  legmt.  frdjland.  at<^e  ita  limi- 
canda  tlTc  vidctttr  ^«//7«;»/  excaufa,  hzrt  ind l.faU 
'viw,  qui  tamcn  cogitandumrclioquic>  Jaf  ifi^/^ 
thtnt.excaufa,num.i6.vcrf  tfuinto  Limita.  qui  cxi- 
{^imachaocfcoccQciamfacilcdefcodipone,  Con- 
crarxumtamco  crcbriusDd.  placuit»  quod  vidcli- 
ccudtci  l.Jaiviftt yhodic  corrc(fla  iit  per  Authent.  ex 
^auja,     ttnet  BAd.ihid  num  4^.  A\cxi.nd.num  x  i. 
BoIogQ.  num  70  ampUat  Sextuaczi\i%zik  ia  lcga« 
tis  fub  conditiooic  ira  reli(flis:    Dolcgaca,  £hx- 
reditas  adeatur,nam  harreditatc  noo  adita,non  dc- 
bencur  Bald.  indiB.  Authent  excaufatnum.^^ .  Se-^ 
ttimu^ czias cl}.  f  quodaon  fuibacantuclegaca  rc- 
lid^aperfonistuipibus  :  ita  cii  communis  opioio 
fccundum  Rub.  inl.  Titit,§.  fmptrator.num.^i.ff.  de 
itgat.  %.  Jul.CIar.    54.  nu.  4.  fanteoimhujBfmodt 
pcrfonarlcgibus  odiofz,  &  initituta  turpi  pcrfo- 
Ba  fratre  praeccrito  eon  haberc  locum  difpofi- 
tioncm ,  Authtnt.  exc^ufa^Cod,  d^  Uber.frdterit.icd 
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corruere  iegau  &  cxtcrain  teftamcnto  cooccoca» 
▼oluit  Aogcl.  in  AMthtnt.Htcumdeti^ptllMt.  cognofc,  • 
in        Imol.i»  I  fiUc prAterttOyff.  de injujl.  ttjt»tn.  A-  i 
\zi  m  Authent.ex caufMtnum- 1 ^.verf. qus.ro utrum >  ■ 
C.deUbtrprAter.]^{.<{M\  hancd.cit  maj^is  commu- 
acm  in  l.frMres,num.  j  .C.de moffic.teft^m.  ContU-» 
xium  tcnueruiit  Bald  sn  d.l.frntrest  in  3 .  qui.ji.  &  ibi  ^ 
Salicet  i»  4.  f.  C  de indffic.tcjiAm.  Exceptio decim»'  . 
feptimny  quod  inftitutio  pupiUjris  &  cxcmplatis. 
nihilommus  valcat,  h«c  Exceptio  controvcicitur,  * 
Bam<]uodrubfhtutiopupilJaris  valeactcnct  Bart.  ' 
fnd.Authent  excAuftk,  ifi^OT.id.&eft  commuaisfc-  . 
cundum  Bertrand.  conf.  1 3  g.poflnum.  i.  lib.  x.  in  t.>. 
P»rt.  Imol  incAp  R»ynsttime»  num.99- detejiam.  JaC  ; 
ind.  Authent.excauja,n$4.io.So2i.ltt.S.  ii8.  Rom..; 
conf^o6.incafupropoJitA,Gsibsi\d.JuhJiitutio pupti-  i 
iarUireg.i.Ci^rz.S.^9.  Emsin. kCodi.  inl.  GaUm t 
§.quidjt tantum,p.  ^  .num.io yffide Uber.  (y^pojihum,^ 
Viilalob  r.49.  tthocnontantumquando  fubfti-^ 
tutio  pupiilaris  cft  fada  altcri  til  lo.fcd  cnam  <juaa-J 
docltUAaipfi  fiIiopra;tcmo,  cxcoquoJ  cooccrA 
nitfi4vorcme)UsBacc.&:  Curt.  Jun.i»4f../1«/Ac»/.  ex 
fsuf  Idem  Bart.  eonf^  i.  Imoi.  Cuman.  Aictin.  &c 
Alcx.ini.  i.i.uft.num.^  ff dc-vulgar.K^^  tnL  z,nMm.  , 
yff.eod.tit  &ajunt  coramuncm  GuiUcl  Bcncd.ii|ii 
f.Raynuti:t4 p  t.num.69  Claud.^  i.^.ult.  r^um  ^  ff^  »^ 
de vulgar.Cizi  de tejlnm  q.<^^.num  t.Qtid.^.fuhJti^ 
tutio.q.  1  ^.num.6.  njerf  jecuniu^  cafm ,  &  magis  co->i 
muncm  Anton  Gonicz.  Ldf.  i.  vartar  rejalut.c.^.nte^ 
4     ibi  in  addit.  Eman.  Soar.  ///.  b.  Cuncrarium  jj^ 
quodnimirum  pupillaris  fubfticutio  non  confcr- 
Yccurrupco  tcJtamcnto,  cx  co  quod  ccltamcncun^  > 
f acris  cii  ncccflarium.ad  hoc  ut  hlii,  tcltamcntum,; 
f  rocedac&  s^\cziy§. liber^sjnfitt.depupill  fubfitt.L.z^yt 
i.fritee ff.de vulgar  &fipat  is  tcftamencum  cvanc*  - 
(ci(,tol4Cur  Sc  pupiliaris  fubitiCUcio></./.  i  .^.pLane,L^ 
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TMpinUum^i  fed nec  impubtru,ff.  de  inejfic.  tefiMm.  ^ 
ii^d.i.lihertSiVolunf.  Dyaus.  Pctr.  aBcl]a»crt.  Bald. 
iclgu.ind.^uthent.€xeMufMjJoaLn.Coui.ial  in  ti' 
ftMmeniOtnum.  x  i  C.de  impttber.  cr  ^liu.  £c huic  o- 
finiohinoaohcfTc d.Muthint.ex  cmu/m.  (}uodcxca 
taotom  coorervcatQr>qux  prxcisc  hxrcdis  loflitu- 
tiooemDoare^uirunt)  ooo  vcro  ei,  quzabfquc 
hxicdisiodituciooe  mioimc  fubdiiuDt,  &  latio- 
ocmfupiarclacam  doo  c^Tc  fuH^cicDcem  paterc  ex 
d.^.fidntc impuberu,^ d Lx.^ pUnhjf.dt vulgMr.  ait 
Covai.  inc.Raynutttda ,    6.  num  4.     jeqHeotibm ^ 
&  commuocm  ocquaquam  admicccndam  eilc,  (i 
cztraocus  cilcc  rubibtuc  is  pupilio  omifTts  pupilii 
&acr;bus  ccdcc  Paul.  in  d.  Authsnt.  excaufa.  Item 
Deceoiocaiujquoipil  przccrito  cllcc  fada  pupiU 
larisfubftitutioaotatidcmPaulCaih  tnl.ex  duo- 
bu4,^,ult  ff".  de  vulgar.  Guid.  Pap«  eonjU.  9  7.  Exc4' 
ptiodecimMoiiMva,  (juod  aihtlomiuusrubiif^aac  tu- 
toium  datioQCS ,  fioveli,  115.  cap  5.  Exceptio  deci- 
mMnona»  quod  ccilameocum  in  quo hiiuscftprr- 
teritus  valcatjurcprartorio.glofr.  m/ pojlhum.C  de 
bonor.pojfejf.contr.  tabul.  Sc  haac  fuiHc  commuacru 
opiaioDcmgioilarumailcrit  Jaf.  i8.  coa- 

tranum  tamca.quod  talctciiamentum  iit  oulium 
utroquc  jarc  tamciviii  quam  pra:(otio  tenet  gloH*. 
in l. x.^verJ.pUotff.de except.  rci judicatar ,  &  cli com-, 
muaisfccuodumAretia.  Alez.  Ja(.  Dcc.  Curt.JuQ« 
7.achzid. inl.  3.  C.di  bonor.pojfejf  contrM  tMbui.  Fcr^ 
oaod.Vafq  dicontrorjtrf  ilLufir.CMp.  loo.pir  tot.o^ 
defucciffion.  croMt.  $  zo.num.  138.  Ancoa.Gomez. 
iib.i  uMriMr.nfolut.  cap  1 1.  num.  y  ibiEman.  Soar. 
Mddtt  lit.E.  Socio.m  Ifijilitis,  ff.de  Itber.  ^pofihum, 
Giair.  48 poB num.^.julChi.^  teJlMm 

4).num.i.  Exceptio vige[imM, quod licct tciUmcn* 
tam  ob  prztcricioaem  tilii  ipfo  jurc  aoo  valcat ,  ta- 
xncn  quoadhocfoIumccncat)Uc  iiintegrum  pei' 
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fcdnmquc  in  fui forma  apparet ,  fcriprus  hafres  o- 
Itcnd.Ds  id  judici  rrittcndus  fit  in  poflcifioncm' 
hrrcditatis,  ctiimfi  filins  prrtcritus  opponat  fc,i 
doncc  lis  finiatur ,  /  i.  Cci.  de  ediS.  Div.  HndrUn^  . 
toUend.  &  ibi  tcncatomncs  oommunitcr,  uttefta- 
tur  Fcrnand.  Vafq.  dt  controiHrf.  illuftr  CMp.  i  oo.' 
nnm  7.  &  de  fuccejf  refoUt.  §.  7.  num.  7.  Micha^l/  j 
Grafl'.  J.  tefiAmentumy  ^fu^ft-  48.  verf  ultimo.  Exce-  ' 
ftio  vigefimaprima ,  fi  libcr)  cjus  ,  qui  prartericus  cft, 
hx.cdcsfincinftituti,  reprobatur,  l.GaUm^z^.^^ 
in  omnibusyfde  Itber  ^ pojlhum.  Exceptio  'vig^fimM-^' 
^rM»-^/» .firtliusniilcsfitprartcritus :  rcprobatar,^ 
jilimfAmtl.  1 6  ff  de  Itber.  ^  pojihnm.   Exceptio  'vive- 
JimAtsrnz  fi  ftlius  aui  cft  apud  hoftcs ,  prartcruus 
f\l,l.pen'Utim  ff.  deliber.  f^»  p^fthum.  fcd  ncc  film» 
polthminio rcdiens  rumpic  patii  tcftamcntum,/. 
30.  ^.fed  vec  fiUu4  .f.detnjnft  teftmment.  Exceptio 
*vigejtm  iquarta ,  i\  Ncpotcs  patrc  adhuc  vivcntc 
prartr  rui  fiat,  /  9'f  dt  Itber.  f^pofihum.  Exceptio 
^igefimAquinta  fiNcpos  prarrcritus  polt  mortcm 
Avi  tcrtucorisfitcoDCCpttts,/.6.$.Cie/^r«m/»^5y?«/i, 
ft.  de  injujl.  teft»ment.  Exceptio  'vigefimafextn.  (i  N  c- 
pos  prxtvritus  apud  hoftcsfii  conccptus :  rcproba- 
t\itdiSl  Ifi^  fi^veautem.   Exceptio  vigefimajeptimai 
vidctur  cifc  in  ingrcdicntibus  rcligioncm  ,  oam 
cum  dcbonisfuisteftart  poflint,  utdbi  pUcacrit , 
Ttdctur  quod  non  tcncantur  inftitucrchberos ,  & 
iMccnerGtiiliclm.Bencd.  i»  ftf^.  Raynutit^e,  'virk 
fKeoJem  teftamento  relinejuens,  pofinum.  i  ^  1.  Sed 
contrarium  ,  quod  nimirum  ctiam  iQsrcdientcs 
ieI:gioQcm  fi  tcftari  velioc ,  teneantur  iiberos  in- 
fticuecc  verius  cft  Danch  de  teftaPHru.  num,  ;  54. 
Excsptio  vigefimaociava  cft,quando  pracrcri  tio  teii- 
d-rct  in  favorcm  filii  prartcriti  Guiliclm.  Beacd.  in 

1 

(jip).  Ra^nu/iufi  verb.  in  tod.  teJiamitUf,  Bum.  157. 
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puta.fi cmaDcipatusiiliusncpoti)  iopotclUcc  Avi 
rcli<flo»  ab  czcr^Deo  hzrcdc,  fidcicommiiranani^ 
baereduatcm.filibciacas  Avipotcdacc  Fuillet»  re- 
liquidec.  Nam  Ncpoii  non  eftdaoda  bonorum 
po{l'e(Iio,firuipc<5lus  AvusiiCj  quaii  coafumpcuius 
booajiepocis,  l.JtetnannpatiUiis  ff- dehnor.fojfejf^ 
contt.tabul  Ba.tt.in  l.cumex^liOiVum.  ^ .  ibi  Imolai^ 
num.  3  propefin.  &  Angcl.  num.  j  .ffJe  vul^ar.  &pu- 
pill.  Aicxaiad.ini. interc4.tera,num.  3.  verf.  fecundh^ 
f^llit,  lnjiitut.de  liber  poflhum.  Taion.m  Authent^ 
noviffimai  num.xs^.  verf.  fepttml  ltmita,Cod.  de  tn-. 
afjic.  tefiament.  Waic^.defHcceff  creat.ltb  t.i.io.num,  • 
iji.fallent.  i  z.f^num  x%i  verflimita,  1 1.  Uauch^ 
d$tejlawent.  num  1^6.  Exceptio  vige/imanona  cOl 
ioccitamencojurato,  ideoim  iiabcc  vim  ciaufulxi 
omoi  mcliore  modo  &  facic  uc  cciiamca  cum  valcac^ 
caoquamcodicilJuS)  Molin  /.  t.^  fiqui*  ita,  num. 

ff.  de  verbor,  obligat.  Domin.  dc  Magdalcn. />» 
traUat.de  num.tefliumin  tefiament.requtjit.part.  i, 
I    csp.y.num.  3  y^cap.  \6.num.  115.  Gabr.Roman^' 
I    lib.  4 .  recept.  concluf  tit.  de  tefiament.  concluf,  5 .  . 

rir^ri<>/r/g</#mi<>ciUnhbcrisqui  dcclioaQC  ad  pru- 
j    digium  vcl  monitrum.nam  hi liberorum  loco  noa 
,    (\iaitDiiiih.detefiam.poffynum.  1$-;^  Exceptiotn- 
^'/'"''^^'''''''citiubiiacciiamcocotancum  lcguncuc 
rabilicuciones  reciproca;>  nam  dirpolicioncm  il. 
,    lam  iDCcrprecamur,  quod  pra:ccdac  initjcucio  Si- 
mQU.diprat  de  iztterpret.uitim.volunt  Itb.^.  tQtet' 
pretat.  1.  dub.  i.folut.  unic.  num.  1.  Dauch.  de  tefia- 
'  ment.  num.  397.  Exceptio trigefimafecunda  c tt,  fi  pa-» 
I    ccr  ioiticuacuxorcmharcdcmu.  ivcrfaicm.dooec 
Tixcric^&poltuxorismorccindcmum  ioiticuac  li- 
beros^nam  ccitamcotu  valcc  &  condicio,doocc  vi- 
zcriCtiefpc^u  lcgitimq  liberoru  pro  no  adjc(^ta  iia« 
I    betux,&iibcii  dicucur  pui^  ioiticuci  ia  lualcgicima 
1  Rimi- 


tfb  YtMf.l.^ultitH.Vclimtdt. 

tCHiTchcmcBCcrcontroTcrtiiur:  multi  tCDncriiDt 
eciam  hoc  cafu  clauiulam  codicillarcm  opcrari  fi- 
4cicoinmiflum ,  &  hanc  dicunt  communcm  eflc 
Alcx.  inAtahemt.ixcaufa.uum.  14.  C.dtkher.prAte^ 
9it.& in l.quifiliabmAn princ.poR nu.  ^.f.de Ugat» i. 
^conf.t6  .poR  num  .^.Hl.i.&conf.yj.  n.    eod.  voL 
Kain.conf,  1 94.«.  j./i^.  x.Tiraq.i»  lfiunquam,<verh. 
donatio  largttm.num.  X69.  Jaf.  in  d.Authentex  cau- 
fa,».t^.&ind.l.^uifiliabm,infrinc.  num.  35.  8«- 
craad.  conf  i  ^o.num.  ^.in part.  i.  Apofhll  adBait. 
inl.  i.fuhnum.io.f.dtjur  codiciU  Ecraagiscom- 
iDuncmdicuntCorn.M»/if«.W«»J.  i.rfl»yi/.  i  it. 
wl.i.VsktiC conf  6o.m.^ conf.e^.n  ^.voix  Coro. 
jiuthent.ex  caufa,  num.  4  6.  Cod,delihr.pr£terit 
4onfil.i9  s-^volum.i.  Aachoi  quafi.famfiiar  i  i.mw» 
j./iJ.  ^.(^/j.49num.S.ltb.6.Socia.]\iti.canfiL  107. 
num.i^  ^volum.i.Cicx.conf,  66.num.%  ^zxti.conf, 
lO.W  i.BtWoxi.eonf.i^-j.num.  14.Bcto.conf  tj.nu, 
xg.Mandofad  Roman.  ww/^iii.Alciat  conf^^o. 
Gra(r.  de  Codie.n.  1 1.  Et  pluribus  auchoritatibus  co^ 
probat.Burfac  conf.%9  num.  ^i.^vol.  i.  Aocon.  Ga- 
bricl.  comm.opin.bb.  6  tit  de  claufulu.concluf.  S . ».  7. 
prariertim  fi tcftator  profi  ipHus  poflhumi  nacivita* 
icm tanto ccmporc  fuper?ixit>  quo  pocuidcc  tcft»- 
mcntum  mucaic  &  non  muta vicvcl  aliundc  appa. 
rcrccccliatorcmtcmporc  coodiiitcrtamcnciticftt- 
curis  libcris  cogitaflc :  ita  cflc  communcm  ait  Dcc. 
€onf490.n.6.7.&  8.  vcl  vcrba  claufulx  codicillaris 
cflcBCConccpta  cciamin  futurum  tcmpus ,  puta  6. 
Boavalccvci  valebic:  itacommuncm  cflc  aic  Joh^ 
dc  MontcrpeicUo  ind.  Authent.ex  caufa.  &  magis 
communcm  klcx.conf.iz  j  pofl.nu.  i  o.lib  x.^conf. 
4X.  num.9.lih.z.,(jf  cenf  jo.n.i.iti/.  j     conf.  i  i.».  5. 
ineod.vol.Atctiti.in  l.ea,§.exhis , col.  z.  'verf.  fuperfs' 
eundo,f.de tefiam.Cota.conf.  1 1%  circann.Ui?.  t.(^ 
tpnfi 5 i,col.iQ.inIu.T.(!f» y^ed.voi.cf' c'»f  2.44* 'f^ 
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Ut.G.infin.toi.^vol.f^ conf.  i  ^^.inlit.E.  lib.  ^.^conf 
xx^.inlit.  ^ljtod  voi.  dccrachDc  camea  recUDdum 
omoesD.prarallegacos  praefercim  Bucfacum  confii, 
89.1».  i.W.  i.GraU!  '^.CodtciUns.nMm.i.x.  liberi  pr«< 
terici  lcgicimam.  Concrariam  verd  pancm , quod 
claufulacodiciliaris  podhumo  igaorancer  praece- 
rico,indilhni5lcuihil  opcrccur,  amplcxuseftBait. 
/.  I  .num.  lo.jfldrjur.  coduill.  &  haoc  dicic e^fc  com- 
mancmopinionem Socio. conf.^^.vol.  4. cumplu- 
ribusallcgacispcr  Gabrielcm,  d  concluf  8.  &  quod 
Dd.  incorcicociaruaccnucruoc,  hanc  opinioaem 
arquioremdizicBologn.f//^.  Anthtni.oxcaujtk.  Bc 
«commuaem  ccftacur  Cagnul. r^i, Xt^.  &  uc 
veriorcm&a:quioremamplc<5ticurBeicr.  conf  10. 
^9l.x.confyi.'vot  5.  &  hancopiQioncmucaoimar 
fconfulacur  amplct>cndamluadecl(;o.  d.  Authent. 
excAufat  num.  110  Alciac.  in  trnUi  pr^fHmpt.  ng.  u 
fr^fttmpt.i^.  &quod  opinioBarcoii  cll  vcricas  di- 
cicMoliD£B.adAlcx.^<>;«y."  }o  W.  ^.lit.A.  &L  com'- 
ffiuoemdicic  Bcrcraod.r(7»/i/.  170.  num.  ^.cumfeq^ 
'vol.i.  Ecicajudicacumfuille  pec  Parlamcoc. Dci- 
phio.  &  haoc  Barcoliopioionem  Caoooizacam  Sc 
approbacam  aboiiioibusaicMaacua.rtf»/^/.  164.  in 
fin.  81  mulcis  cortiprobar  Buciut  confi  ^  .num.  11.^ 
^i<j.  &  idco  uci  commuoiorcm  hodie»  a:quiorem 
4^  racionabiiioiCjjudicando  obfciTacam,  requcn»> 
damene»  eciamfi  cUufula  adjc^a  fucurum  rcfpi^ 
ciac,& ccltacorlupccvixic.&lcgautuQC  cxi^ua  a- 
juncGralT  fttprs,Qliii.  q.^S.num  x.^verfeontrMriam 
autem  ftntenttam.  Exceptio  decimajexta,  legaca  8c 
fideicommiira,icemalia>  quaciolticucioDc  h^ercdu 
noadefideranc,nihilomiDUs  cx  ceUamcocoeo,  ^ 
obprxcericioDcm  ouliumeit,  pccipolluoc^^M/^b. 
tKcmmfa,  &  ibigioir.Barc.Jar.&  Dd.  C.deUbtr pratt- 
ri>.  Alcx.fpi»/. 36. 8  /1^.1.  &  commuBcm  dicic 
VidiLconf.69.n.iyi^conJ.6i.num.  i  ^.lib,  %,  Johaa. 

Q    a  C»-^ 


Cephal.  eonf.  ^iynMm.  jf.lib.^,.  EthsecEzcepuo 
ooBtanramhabcclocam  in  fidcicommiflis  pard- 
cularibus,  fcd  etiam  uni verfalibus ,  Bart.  in  d.Atf' 
thent.tx  cMufa,nHm.  1 8.&  cft  cemmunis  fccuniium 
Socin.conf^ i.num.  i.lib.  4. Imol.  in l.fili§ pr*,ttrit»» 
foff  num.  5  6.^ deliber.  fjy^pofthum.  Alcxan. Jar.Cfirt. 
Ju n.  f »  ^  Auth  ex cMufa,  Dccconf  9  5 .  num.  5 .  Ciul. 
fiencdi^.  in  i  .part.cMp.KMynutim.  num.  z  3  7.  PariC 
conf6o.num.  1 1  lib.  i.f^confSi.num.  1 1 .  $od.vol.t^ 
conf6^.num  8.W.W«m  JoJ.Clar  f . ^^.iimm. i.ooa 
cantum  quindolegata  funtreiidainiprotefiam^- 
to ,  q  uoa  c(t  ob  praeteritioncm  nuUum,  Ted  etiam 
quando  funt  rcli^a  in  codicillis  pendencibus  ab 
co  teflamentoglon*.  ini,  i  .v^b.literM,Cod.d* Ccdi- 
<ri/!/.  &eftcommunis  fccundum  Cttrt.Jun.  sn  dAH- 
thent.excMufHtnum.  i  1.  Clar.  q.  54.  num.  Ecnon 
cantam  in  ceitamento  matris.rcd  etiam  patris  Bald. 
&  Imol.  in  l.filio  prAterito^  de  injufto.  &  cl\  comma- 
nisfccundum  ImoIamxW  Non  tantum  A  cli  pr^- 
ccritus  cmancipatus.fcd  etiam  in  poteftace  cefta- 
coris  eit  conlHtutus  Bart.  m  d.Auth.eu  cmufs  >  num. 
1.(^8.  &  eft  communisfccundu  AfofkiW. mdBMrt. 
ibi  Alcx.ind  Authent  excMufM»num.  15.  Cora.  conf 
1 8 8 •  eolum.z.in  lit. D, lib.  t .  ]iC.in  d.  Authent.  ex cmH' 
fM,nnm.  i .  7.  Dauth.  deteftMm.poiinu.  388.  Non 
cantum  in  prztcritione  filii  jam  nati ,  fcd  eria poft- 
humi»quodnonhabetdubium,  quando  fcicater 
fa(^acxha:redatio>  fictefiatordepofthumo  co- 
gitavit,  Bart.  m  d  Auth*nt.excMufM,njtm  €.  Ec  eft 
communisiecundum Iraol ine.eum  ejfes^  num. z6- 
detefiMm.  Alcx.ind.  Authent.excMufM,nu.  1 7.  CorD. 
d^conf.  1 8 8 .colum.  4.  in Ut.  R  lib.  x.  ^ confil.  144.1» 
lit.G.  tod.vol.  Jaf. ind.Authtnt.  tx CMufM ,  nu.  z.  Ber- 
trand.ww/Ti  ^o  num.i.lib.^.im.pMrt.  Cun.  Jun.  in 
d,  Authent.ex caujM,num.ix.^feq.  Vzni.eonfil.  6q. 
num.f.  lib.  1. 6*  «^*/  ^4-  fff^tit»  6*  etd,  volum.  Sc  hoc 
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fcr^omnesratenaicChr.  ^  5t.n«m.j.  Sin  aiiccm 
i^noraoter  pnfihumus  eft  prxceritus  Dodloret 
(uotyarii :  mulci  eoimcenuerunt ,  c^uod etiam  boc 
cafulocuc^vhabeacy  8c  hanc  opinioocm  dicic  effe 
communem  PariC^.tf«»/<Jo  num.  i  y^conf.6i.n. 
i^.eod.Ub.t!3^ind.conf.6^num.%.  Contrariam  vcr6 
/enreDtt2m,<]uodAuthcnt.  cx  caufa,  locum  noA 
habeac,  ubi  poAhumus  ignoranrer  cii  prxceritos 
cenuit  Barc.  ind.  4Mtbent.ex camfm,num.  4.  £t  hano 
opinioDcm  dicitcfremagiscommuniter  approba- 
tim  }2Cindi£l.  Authent.excayf» ,  num.  5 .  Bercrand. 
tonftl.  r  ^ o.  num.  x.lil^.i.im .pMtt.  Areti n.confil.  158. 
Tiraq     /  /itfntfuam,verh.  donationelargitui ,  num, 
163.  Guilicl.  Bcned.  inc.  Raynutim yfoL  xo^.num, 
ilx.CvLn.]\xu.ind.  Authent.excaujainum.  17.  A- 
po(h)l.adBart.  in  d.Authent.excaufa,fubnum.4., 
Et  hanc  iibi  femper  tanquam  verioremjarquiorcm 
9c  communiorem  placuiile  ait  JuI.Clar.  ^.teftam 
fi.num.  3.  Et  locum  habct  hxc  AuthcBtica»  ez 
caufa(ivc  nulla  cauGi  exhzredationi  iaferta,  (ive 
oon  Icgitima inferta  fit,n ve  etiam  inferta  legitima 
Bon  probetur,atquc  ita  cii  communis  opinio  Clar. 
$.teftam.quAli.^  i.num  6.  D iuth.  de  teftam.nu.  387. 
DilTcntic  Dynus,qui  volnicquod  nullaaut  non  Ic- 
eitimacaufaexhxredationiaddica,  omoia  eciam 
hodie  fundicus  nulla  finc/>er/.  rapinianite,  S- 1  fiest 
caufaijfdeinojfie.teftam.  Hcproccdic  hzc  Authenc. 
(ivece(>amencum  ab  initio  fueric  icricum,  (ive  cz 
pofl fa6(o  irricecur ,  puca  per  agnationcm  pofthu- 
mi  rumpatur,  vcl  per  querelam  iBoffi  ciofi  tel^ameu 
refcindatur ,  itcmq;  uve  de  matcrna,  fivc  de  patcc- 
Baprzteritionequa;tatur,&(ive(ui,  five  emaaci(> 
pati  finc  libcri  Ubert.  Cremon.  &  Albei.  in  diSk 
jfuthent  excaufotnum.  1 1.  Danth.  de  teftam.  num, 
575.  qua  autem  Adione  pctanrur  hacc  legaca  fer 
Autkent,  excaufa,  coBfervatam  concrovcrcicur  ? 

O    }  JacoK 
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Jacob.dcRavcnna  ,  Jacob.  dt  Bair.  &  Bart.  Sit(!« 
Caftr  Jaf&  Alcx.dicuntpctiadtionccx  ccUamcn- 
to :  Cootra  quod  lcgata  non  adtionc  cx  tcAamca- 
to,fcdconciidionccxlcgc,  puta  cx  Authcnt.  Ex 
caufa,  pccantur  volucruot  Ugolin.  Pctr.  Dyn.'& 
Cyo.  in  d  AHthent.num.  1 1.  Noo  tacnca  fuftinc- 
bitur  vulgatis  fubftitutio  pcr  Authcat.  cx  caufa,^ 
fcdcltirrita,  qu.afubitiiutus  vulgaris  admittcrc- 
tur  io  dcfcdlui  i  ioltituti.  &  fiUus  prarCcricus  ad- 
hoc  rcmancrct  cxclufus  ita  tradii  Bartol  in  diB. 
jSMth^nt.txcaufM,  num.  1 6.  &  ibid  BAd  numer.  j  6. 
Sahcct. »«»!.  1 5. Caftrcnf  ««w.  i.  Jalon  num  10., 
comtnuncm  ibi  dicit  Bolognct.  numer.6^  &  alii 
a  Oauth.  deteftament.  num  j8o.  rclaci.  Sluot  t^- 
mcBahqni  cafus.ubi  Authcnt.  cx  caufa  non  pio- 
ccdii.  Primm cafus clt  in  cxbxrcdattonc bona  m6- 
Kcfa^a,  namtuacaonfoluin  leg4ca>  fcd  &  infti- 
tuuo icoct  G:a(f.  m  Authent  excauj» ,  numer.  1^8. 
Sectmdae ci{MS  eft,  ubi  teitamcntum  aUa,  quam  cx 
prartcricionisvd  exhzrcdatioois  caufa,  putapro- 
ptcrdcfccftumfoleBoiumirricatur  ,  nam  tuocooA 
foiam  inititutio  itritatur . fed  cocu  n  ccftameocum 
funditus  concidic  Dauth.  de  teftament.  num.  ;  94. 
Tertttn  cafuscA .  fi  filius  pr»tcritus  tc(tamcDtum 
approbat,fcd  bacresioftiturusoon  vulc  aditc  hx- 
xcditatem  Alexand  in  Authent  exc^ujatnum.  li« 
wrf.  MkMm  fingularem  limitationem.  Contrarium 
tamen  hoc  in  cafu  piurcs  tcococ ,  quos  rcfert  6c  fc- 
quitur  Bologoet  ind.  AHtheat.ex  cAufMy»um  43« 
€luMrttesc.zi\is  eftin  legacis  fa(^is  ip(i  fitio  ptxcc- 
nco  vcl  exha^rcdato  Jacob.  dc  Bcluis.  Bald.  Barr. 
Angcl.  Jaf  Salicet.  Grafl'  tndiH.  Autheett.  excmufs, 
DsLXith.  de  teftament  num. )  9  5.  &  Chv.de teftsment, 
qudft  ^^^num  ^ .  quodquis  cx  co  quod  vifus  zi\ 
impugaarc  ,  commodum  fentire  oon  dcbeat,  & 
'^uod  (uUodiCDda  iic  defundli  voluocas  .  quoad 
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cjusficri  potuit-  Im6(i  hoc  cafu  debeiecur  lega- 
lum,  fccjucrccur  abfurdum  concra  cefUtori^  vo- 
^uoraccm  >  quod  plus  habiturus  edet  prztcrituSy 
quamd  c(Fct  uoivcrfalicer  io(hcucus,  DidcDtiuDt 
Ugoho.Dya.de  Cyn.intitii.A uthtnt  ex cnufm. num. 
1 4.  BobgQ.  num.69,\(^  70.  €^artm  cafus  eft  ia 
kgatis ,  qua:  a  practcrito  vel  exharrcdaco  fuDt  rcU- 
d;a >  illa  lcgata  tK>n  fuftineotUir ,  cum  is,  qui hono^ 
Tatusaoac(t)Decooeraiip  \(i\iyLi    delegtu.  j.^ 
/  /theo,$.Cod.dtjideicommtff  Dyo.Cyo^in  Baid. 
Aogcl.  Albcr.  S »licct.  Jaf  &  Dd.  in  d.  Authent.ex 
€MfMy  D^uth.detejiament.  num.  575.  ^luintm  ca- 
fui  elt,  nicganfupereat  pacccm  obveaicatcm  fi- 
lioprjctetito  vctcxh«redato>  Dam  ultra  virilem  > 
quam  is  accipit,  qui  praeteiitus  vcl  exhaercdatus 
cft  ,lcgata  non  dehcntur,/.y5i/t;i«#,  6.  cum  duMhm, 
U.fequenttbui.ff.  de  legmt.  frdjiand.  atque  ica  limi- 
canda  cilc  videtur  Authent  excaufa,  Bart  indl.faU 
*uiusy  qui  tamcD  cogitandumrckoquic,  Jaf  ifi^M- 
thent.excaufa,num.i6  verfffuintolimitM.  qui  cxi-^ 
itimac  hancfenteatiamfacilcdcfeadipoflc,  Con-> 
ttarmmcameo  crebriusDd.  placuit,  quod  vidcli- 
cctjdui  i.faiviue yhodic  corrcda  (it  per  Authent.  ex 
taufa,  (^  tenet  BAdJifid  num  44..  AlcxAnd.num  1 1. 
hxAogn.numfo  ampliat   5e.v/«dcafu$ettifl  lega- 
tis  fub  condiiione  ita  rclidis :    Dolegata,  fihar- 
reditas  adeatur.oam  harreditatc  nooadita,noa  de- 
bent^u  h2L\^.indtB.  Atuhent  excaufa,num.4^.  S«- 
trimtcs  caf us  e(t ,  quod  noo  fu(tiooaotut  legata  rc- 
lid^z  pcrfooistuipibus  :  ita  cft  commuois  opimo 
fccuD^ium  Rub.  inl.  Titie,$.  'mperator.num. 9  t.f.  de 
U^at.  X.  Jul.Clar.  ^.54.  nu.  4.  fnnteDimhujiifmodi 
pcrfonaclcgibus  odiofz,  &  iaflituta  turpi  pcrfo- 
na  fratre  praetrrico  doo  habcrc  locum  difpofi- 
tioncin ,  Authent.  ex  cskufa^Cod.  de  Uber.prAterit.icd 
^  O    4  cor- 


J 


6         Uh.  L  dt  ultim.  Volmuu 

corraereIegau&  caccerain  tcdamcnto  conccnca» 
▼oluic  Angcl.  in  Authent.ut  cum  de  AfpellMt.  cogmfc. 
t»  ^.Jin.  Imol.i»  l.fil$o pri.terttOiff.  de  injujl.  tejteun.  A- 
lci  injfMthent.excauf4,num-  i^.vtrfquAroHtrum, 
CuieUher.prAter.jzC.qm  hancd.cicmagis  commu- 
aem  in  l.fratrestnum.  \  .C.deinoffic.teJlAm.  Coatra- 
ii}imtcDUC£Ui\tB»l<ijnd.l.fratres,  tn  3 .  qui.jt.  &  ibi 
Sali cec  irt  4.    C  de  indffic.tejlAm.  Exteptio decimii^ 
feptima,  quod  ioUituciu  pupiUjris  &  cxcmplacit 
Aihilominus  valeaC)  harc  Exceptip  concro  vcrcicur, 
Btmquodrubfhtucio  pupiUaris  Taieacccacc  Bact. 
fnd.Authent  excaufn,  i>i^;79.i<$.&e(\communisre« 
cundum  Bcrcraad.  conf.  1 3  ^.poflnum.  i.  Ub.  x.  in  t. 
part.  Imol  incap  tUynsttims,  num.99.  deteftam.  JaC 
tnd.  Authent.excauja,nu.\o.SodiZ.Ut.S.  11  g.  Kom 
conf^o6.incafupropofit£ ,  Gtibild.jubjiitutio  puptl- 
Uru,reg.  i .  Capra.  S. )  9.  Eman.  a  Cofla.  inl.  GaUm 
$.quidjitantum^p. ). num.ioyff.de Uber.  ^pojihum,\ 
Viilaiob.r.49.  EthocDOQcaDtumquaodo  fubih-^ 
cucio  pupillaris  cii  fadla  alccri  fil  (o.fcd  ccum  quaa-^ 
do cifcfatfla ip(i  hlioprxtciKO}  czcoquod  coaccr- 
nicfavorcm  ejusBacc.&  Curc.  ^utx.ind.Authent.  e.TC^ 
(auj".  Idcm  Barc.  eonf^  r.  Imoi.  Cumaa.  Aictin.  &c 
K\cx.ini.  i.§.u!t.num.^  ff  de  vulgar.K.^^  tnl  z,num. 
yff.eod.tit  &  aJUDC  communem  Guilicl  Ccacd.  f/| 
(.R»ynuti:t4 p  t.num.69  Ch\id.L  i.^.ult.num  f  ff^ 
devulgar.Chi  deiejinm  q.^^.num  i. Gt3.il.  ^.f/ibjtL 
tutio,q.  r  ynum.  6.  verf  jecuniu^  cajm ,  &  magis  c6- 
munera  Ancon  Gomcz.  lUf.  i.  variar  rejolut.c.^.nH» 
4  f^ibi  in  addit.  Eruan.  Soar.  lit.  b.  Coocrarium , 
quodaimirum  pupillaris  fubfhcucio  non  coalcc- 
vccuc rupco  ce(tamcnCo ,  cx  eo  quod  ceiUmcocuin 
pacris  efi  necen'arium.ad  hoc  ut  hlii*  teitamcatu 
f  ro  c c  d a  c  &  v a  1  e a c, $ . /< ri^ .  /»/2//. pupiU  fubjltt .  /.  1 
i.pritis ff.de  vulgar  &  fipat  is  ceftamentum  cvane 
(ci(,coI4cMr  &  pupiUaiis  [\ihlhi\itio,d.l.i.i.piane,l^ 
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fapimanm»i.fednec  impuhridff  de  incffic.  ttflMm.  ^ 
ii^d.^jiherutvolunt.  Dyaus.  Pctr.  aBclJaacrt.  Bald. 
&lga.ind.authent.excMufMiJoaLa.Coiil.inl  in  te- 
jlMmentOinum.xx  C.de  impuber  (^mUu.  £chuico- 
f  iniohiskon  ohz^ftd.MHthent.  tx  cMufM.  <fuodcxca 
Uocam  confcrvcncaryquz  praecisc  hzrcdis  icflicu- 
cioocmnonrccjuiruDC,  non  vcro  ea,  quxabfque 
hzicdisioftiiucione  mininic  rubGiiunc,  &  lacio- 
oemfuprarclacam  non  cife  fufficicntem  patcrc  ex 
d.^fedn4cimpuberu^O*dLx.^ planhjfMvulgMr.  aic 
Covai.  inc.Rajfnuttua ,  §.  6.  num  4.  Jequeotibus, 
&  communcm  ncquaquam  admicccnclam  eirc,  fi 
cxcraocus  ciicc  rubituuc  ts  pupilio  omifTis  pupilli 
fraciibus  ccncc  Paul.  in  d.  Authent.  excnuja.  Itcm 
oeceoiDcalu,  quoipil  prxtcrico  cHcc  Fada  pupiU. 
hnsrubftitutioaocacidcmPaul.Caih  inl.ex  duo- 
bM,i,.mlt  ff.  de  vulgar.  Guid.  Papar  conjii.  97.  £a,y/-  * 
ptio decimMc^MVM,  quod  a<hilomiaus  iubliflant  cu- 
coram  dacioocs ,  tlovell.  115.  CMp  5 .  Exceptio  deci- 
mMnonM»  quod  ccilamcntum  io  quoEliuscdprz- 
ceiicus  valcacjurc  przcorio,  gloff.  inl poJIhum.C  de 
bonor.pojfejf.  contr.  tMbul.  Si  hanc  fuiflc  communcm 
opinionemgloiraiumaireric  Jar.i^i,»«i»  li.  con- 
trarium camen.quod  caleccUamcntum  lit  nulluin 
utroqucjarc  tamcivili  quatn  prxcoiio  tcnet  glod'. 
in  L.  x.verJ.jiUo,ff.de except.  rci judicar«c ,  &l  tii  com- 
munisrccundumArctin.  Alez-  Jaf.  Dcc.  Curt.IuQ. 
Zuchard.<»/.i  C.debonor.pojfeff  contrM  tMbul.  rcr* 
oaod.Vafq  decontrovtrf  illuJir.CMp.  1  oo.ptr  tot. 
eUjucctjjion.  crtMt.    zo.  num.  138.  Ancon.  Gomcz. 
i*b.i  VMriMr.rtjolut.  CMp  1 1.  num.  y.  ibi£man.  Soar. 
Mddtt.lit.E.  Socin  in  Ifijilitii,  ff.dtUber.  c^pojihum, 
Cfa(r.|./4r/?i»f»  f  48 pofi num.9.]ulChL.^.tejlMm  p 
4 ) .num.i.  Exceptio vige{imM, quod licct tcflamcn» 
cam  ob  piztericioacm  hlii  ipfo  juic  non  valcat  .ca- 
mco  quoadhocfolamteQcat)  uc  fi  iategrum  per- 
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pttca.  fiemaDcipatusiiliusncpoti)  inpotciUcc  Avi 
reiidoi  ab  cxcraneo  hzrcdc.  iidcicommilfariam 
hacrcditatcm.filibctatasAvipotcOatc  fuilTct,  rc- 
hqaiilcL    Nam  Ncpoti  non  cftdanda  bonorum 
poflcilio,  iifufpcdus  Avus  iit ,  quaii  coafumpturu» 
DonaJicpotis,  i.JiemanctpatM,  is  ff  debonor.fojfejf. 
contt.tabuL  Bzit.inl.cumexfiliojKum.}.  ibi  imola, 
num.  3  frope Jin.  &  Angcl.  num. }  -ff.tii  vul^ar.p*pu- 
pill.  Alcxand.  in  /.  inter  cttera,  num  j .  verf.  fecundh 
fallitt  lnjiitut.de Itber  & pofthum.  Ufon.m  Authent^ 
noviffima,  num.x^.  verj.  feptimu  Itmita ,  Cod. de  tn- 
\    affic.  tejiament.  W2ii<{- defucceJJ.  cTeut.lib  t.i.io.num, . 
4    xjt.falUnt.i  i.&num  iZi  verfltmita.  ii.Uauth^ 
I    dttejiament.num  1^6.  Exceptio  vigefimanoua  cHt 
I    ioccitamcncojurato,  idcnim  habct  vim  cUufuhe 
i    omnimchorcmodo&  facimccciiamcntum  valcac. 
I    tanquam  codicillus  >  Moiin  /.  i.  i  fiqui^  tta ,  num. 
I    84.  jjf  de  verbor,  obligat.  Domin.  dc  Magdalcn.//* 
I    tra^at.  de  num,  tejlium  in  tejlament.  requtfit.part.  i . 
,    cap.y.num.  3 1  &cap  \6.num.  11  j.  Gabr.Romaa, 
I    Itb.  4 .  recept.  concluf  tit.  de  tefiament.  eoncluf  5 .  Ex- 
f    fi5^/i^/r/j«/ji«»<»,citinhbcrisqui  dcchaaot  ad  pro- 
,    digium vci  monilrum.nam  hi hbcrorum  loco  non 
I    funt»  Dauth.  de  tejiampofiynum.  597,  Exceptio  tri- 
,    ^r/i»»M/»riwi»cil,ubiintcftamcntotancum  lcguntur 
fubitiiutioncs  rcciprocae,  nam  difpohtioncm  il- 
I    lam  intcrprctamuT,  quod  pra:ccdac  inilitutio  Si- 
moJi.dtprAt  de  imerpret.  ulttm.volHnt  Ltb.  3 .  /z?/«r- 
,    pretat.  1.  dub.  i.foluf.  un^c.  num.  x.  Dauth.  de  tefia- 
Wient.rmm.lSl.  ExceptiotrigefimafecuTidaclk,(\^2'> 
,    cct  inilituatuxorcmiivcrcdcmu  ivcrfdlcm,doncc 
Tixcric,&  poft  uxoris mortcm dcmum  ioitituat  li- 
I    beros,nam  tcftamcntu  valcc  &  condicio.doncc  vi- 
zcncrefpcdu  lcgiiimq  Hbcroru  pro  no  adjc<iila  ha- 
betur,dciibcri  dicucur  purc  ioitiruci  ia  fuaicgicima 

Rimi- 


*  . 


120  '       tib  l.deuhm.yohmfiu. 

Rimiuald.  Jun.  «»/191.»«».  5  i.Ub.  \.  M.tnntK 
Rk.j^.prAfumpt.i^\.nHm  \.  Cum  cnim ,  qaoad  le- 
ginniainiccinpoiis  diiacio  pro  non  appofittlmb^ 

nir  libcripr^iBfUrari.CfMMMm^ 
limiiiMmAdBda^o(r«ac^f|[|tfe^  jorii 

cfty  OQBD^o  tcftacor  tilfllo  lc^MiMli^tftt  tttflfri  B"* 
fitflDlMlABin  boDorum  fiiDHHii  Joncc^i  i  ec»3c  poft 
ciusmortcoiiaftncait  itbcroBt  wM^pbiAW^A- 
mam^CjiciciiroBM,  ioreliqnoccBfCtatQxor  gra- 
yaia  oncrefideieBfiffluiEcKgtiibciospoftmocccm 
iflil-cucos. 

*  T«9i6i»»i77(//^iaflicationeDoo  modopcr  clau- 
(alamcodicillarem/frd&hocmodo  validicaci  ce- 
Itameociraccttrri  voluoc.fi  ceftacor  Mocario  focc- 

^lAMl 

muciB  niBsac»  ichbibcihbbi  a<ipiMans^cBB  cov 
iiaBBi  iwfCBita cicciMMBi  ifDccr<  «VBPK  i^aiiiai^ 

'  ftimitt.4e  ?rxt.ile  interpttt.  id»,  v&bmtM.  | .  /B/«r- 
ffH»K%,dmb.  x.ftlMt.  tmk^mtm.  f  |.14'1  f .  itf*  -  ^ 
ttfftatorptreDcesruosni  TeftaiticDro  pra*tet1it»  te^ 

ft:imeacum  rii  ipto  j«rc  nullum :  Navell.  lu.e^.  j. 
AncoD.Gomcz  uar  refolHt.cap.i  i.nMfvj^.Calder. 
conf  ^.intit  deteftam.  Bald.  conf.%^.lih.  4.  jcciico- 
munis(ccun*ium  Villalob  T.  57  Viy.inlif.F.wrf. 
lajiittuippareittmm,  fjfiit.  S  iHtrffi^tMtiemexcieuUns 
^larf . /«/f«Mw«f  .f .  48.  A  l^.'APBBiiiB».«i 

S^rn^  i;  fiiii«»mititnryct  pcr  mncerBiiit  tiMl , 

afcetidcatcipr^tirifcrit  re^robarar  ABcoo.Come*. 
yf/^ri,ttaeftcomman»s  fccuDdum  Guilielm.de  Be- 
nciii^  in  1  pMrt .e.RaynHtim,p0fi nnm.io.eU tefiMtn. 
CUt.de teftam  q^^.num  i.  h(ciin  C\tTn.intrt^.d$ 
fmiriMfctefiatetC^  num.  x  1 .  KirchoY.  verffilmenom 
f''*fii  ABgcl.Mi  %.mMi9r ,  Iiifiit,d$i»effi4,  tefittm.  Ber- 
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(rand.  canf  i.num.  3 .    conf.x  3  .num.  t.  Uk,  y .  ImaHk 
$oarez./i/  Af  8 1.  Mich.  Gxzi\.dtteffiMm.  ^t.vcrf. 
^M»dfimater.  Exceptio  x.  nparenccsruacprxtcrici 
inrertaprzccriciooiscaufa :  hzc  Ezcepcio  admic- 
ritar.fimatcr  fic  prrtcrita  prxtcric  onis  caufa  in- 
fecta  Aqcob.  Gomcz  &  CX^x.  fupra.  Etcflcom- 
I    muais  fccuodum  Eman.  Soarcz  lit.M.%1.  Graff. 
,    jufrik.  iccm   patcr  /it  prxtcritus  a  filio  emancipaco 
,    caufaprxtcritionis  adjc^a,  ajuntcommua  Clar. 
,    quAffi.  48.  CtiiY.Jupra,  ncc  adverfatur  Zoar.  lit.p. 

a^d.loquiturcaim  (icHlioin  potedateconAituto, 
^    aciBdicaBtailc^aca.Si  pacercilprartcrictisafilio  ia 
,    potcfUcc  coofhcuto,  harc  Exccpcio  rcprobatur,ica 
,    cltcommuoisfccundumClar.  d:  Grafl.y«/r^  £x- 
,    eeptio  tertia,  fi  Clericus  teftamcntum  facicos  de  his 
,  booisffuzproptcrEcclcfixredditusacquitivit.pa- 
rcDtcsfuos  prxtcriic,r^/>.fii»M»w,  9  vtrb  Ithcre,  di 
\    teffiament.m  6.  glolT  in  authent  Fresbytero  s,  C.  de  E- 
I    pifccp.^CUric.  Roder.  Xuar.i»/  quoniam  pricribm » 
,    Cod.  de  inoffic  teftam.  fol.  5 .  coluin.  4.  Abb.  in  d.  cap. 
^uianoSi  Jacob.Bucr  &  ibi  B2[d.tni.facrofancJ£i  C. 
deEpifcoj).(^Cleric.ADgc\.  Paul.&  Jacob.  i»/  i.  eoL 
j     t.jf.deinoffiic.feffiam.  Aogtl  indi5i  authent.excaufa, 
,    ibiCoin.num.^y  c2^Acn\(ci\\x\i\xt &  num.^s.Ai- 
,    cictamcommuacmcHc  fcDCcntiam.  Dilfeot.  Bar- 
bat.&  Coyzi.md.cfip.tjuianos^SxViCtz.ind.authent. 
fresby/erost     m  d.  Mtthent.ex  caufa.num.i  8 .  £xf#- 
fte9  4.  fi  is  qui  paicotcs  praiteriit ,  defccndcntcs  ha- 
bcat>  qui  obtiocrcnt  pnmum  locum  iofucccirio- 
ne Bart.  <onJ.i%.A\cx.conffe.  volum.i.Viv.  verffi- 
Um  vtrb.  inftitutto parentum.  Exceptio  5 .  h  fit  adj c- 
,    Aa  daufula  codicillaris:  commun.  ait  Vivius  fu- 
^    fra.  £jyri^/i0  6.fimilespareDremfuumaquoman- 
cipacuscit>prxtanit:  approbatur  fimul  6c  diiiin- 
I    oixitut.l  fi^mtiitey  19.$  fin  cumi.fe^uente,  f.dg  te- 
,    Jiamtnt.miUt.  Exoeptio  7.  quod  Authens.  ix  caufa-^ 

C.  de 


C.dilibir.prMttri$,tnmkhic  iQciun  hMbe»$  Ga& 

'  FracerafratrepncteritasTteleihanredctusDon 
ilnptigQatcjostclUnieacuiii^Miiiacolit  ioiiicaci 
rurpis  perfo na  ,ifiMrit, (Mikintffj if/hm,  Cltci 
^Hnfi.  5  o.  IIM»  !•  It  6it^  COflHMlM  IbMMMBiilM^ 

mm,  Gamei.  Ilk%,nm  imftnfiimi  fiyi  t  ttffMMt  fh 

4eiolbiiict  tarpiiiptrlMi  titaMMMi  pti 

NliNiiTerciDditar. 

4.  Tactraiaftitacioltberoramaoaruffidt:  ini 
efbcommunis  recuadum  Guilicl-  Bcacd.  m  z.pmt. 
tap.RMynutiui  Hum  i  j  .Clar  diteJlMmtHt.  ftufi.  9  5» 
n.  1.  Exceptio prima ,  G.  celUcor  dicac.  fifiiias  meos 
mc  vivomonctur  ,  ocpocemiofUcuo,  ▼diifiiim 
flMs  ttpKctflb  h#fes,i«MMM  TiiiMiu  Mtftmkd- 


^tt:mm.t^,ek^Jfi^' m  ^  ^   

«trdidt  reliBOwmiomatMMML  legitiiat^ 
jii<ofidti4i*Wlpf«parte  faa»aad!i«xltt€«d|cdio^ 
o^p«tct^4  ▼olizericcefiacor » Bart.  i»  Amtkmk 
Hftdi pMTins  y  C.  dtimfie.  trftMm.  fic  cil  commaais 
itcandum  Dcc.  inl  hummniMtUiC.de tejliunSocin. 
JUD  rubr.fffolnt  matrim  boct.dtctf.  i.67.  Cotn.eonf 
t^t  num.  i.viL i.  Sc  cik magis commuois fecaodii 
Atex.Mjy/T  ^o.Uk.7»QtBfMiijinm.f.  5        6 .  Ciar. 

yti  d  wuiH  ■  M  lii  1 1  ■■■■a  mm  v  i 


«tot  ir.jMi  iJiitriale » lianc  .vtnm  Sc  com- 
iaQaa^aOpeftTCOwicminaiiiOMg.nioi  iM||f 

r4.miY.iii'  t.Znotns  ineonf  pn nxirttn.  ^61. Frano 
MiMncsdiiimjiS itit.^ol.lib.^.tit.  i.n  15,  Echaeco* 
pioio  caaquam  zqutor  fcqucoda  cii  >  fecuadum 
CiTifT.^.InJittMtio.q.i ^.n.9.  Exctfftto ((unrtM ,  fifiUo 
cft  a(rigoacaffifC€iUiUJn:Sai^Mii.«/r^.|.jy#/#^M/. 
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ligitt.  8c  hihcfcntCQUSLTn  ^icuoc  Tcnorena  &  magis 
commttacRuin. conf.i^.n.y.voL t.  Exctptio quima^ 
paccr  ia  ceOameoto  dicac >  relioquo  filio  mco  cc- 
tum  :reprobacHi  frcaDclum  magis  cominuncm  A- 
lez.m/. hurMinitatia,  foRn  t.  C.  titirr/puher,  Clar. 
,    i%.num.io.  Eciamcumadjecit  daufuJam  j  quod 
BihtlulcrapecerepoiieCj  commun.  au  Claud.  inL 
,    inttr  csftrthnum.  x  x  ff.dt  Ither, (j^ pofthum.  D i iX Bal d. 
I    inl  fiaiiuitM,mtm.  i.C.  ilehAred  ^ion.  quod  fi  caml 
cc(tator  fiiio  reliquit  rcm  cercam  &  lubjccu  fc  vcUe 
,    ucceiiaaicDcuruum  ezcendatur  didiaminerapica- 
,    cit,Talcbicrenanicatum,&  Tapicns  dcbctapponcie 
,    verbaillajurc  vclciculo  ioftirucionis:  fiald.  m/ 
,    UconJiittttiOiff.de  hered.  inJiftMt.JohAa.Aodt.adSpe- 
,    cuist.  tit.  de  Injirumentor.  edit.  ^.pojt  remo ,  (nh  nurri» 
,    I Socin.Jun.  nttm.i^.  Ith.  i.  Zuoth.ij» 

,    con/H  prouxore.nfwi.  549  Gra^*  detejlnment  quAjh. 
j    jf.&magisc  )mmuaisrccundumClar.^  ^%.nurrh. 
I    1 4.  Didco c  fiarc.  tn  l.tUa  :nJiitut*o,ff.  de hered.  wfiit. 
1    & haflcdicitcommu«.ClaudyM^ri,»Mf». ztf.  Ex- 
eepttofcxtm,  f\  parcns  boaa  inccr  libcros  divifcrK» 
,    iufccaim  divifiocfi  io.o  inditucionis  glolF.  in  L 
quoties.de hered.injittuend  WtaQQ\\.iih.^.Prtifumpt^ 
7.&  djidtamglon.lcquifc<)uiBaldum&  Oinncsaic 
Vziq  defucc.creat.i.io  n.x^^.GizR.detefi.q^^.n  9* 
5-.  Si  iiti qajbuslcguimainltitutioois uculocrac 
,    rclioqueodaiancczhcrcdiCati  I  ccitamcncum  fub- 
iUtif.Cofnm.tiitGiiUl.deteJi  q.^^.n.i,  tccceptio  u 
iiAonrancezprclIanomco.cogoomcn  &  prqnoo  5 
,    exiiercduaci:  repiobacur,  fatiscccvim  cii  ii  uqu  cx 
hisexpruratur>dummoduc6{lacdc  quo  filio  Icot 
fcric ccftator  /.  i  ^thtCi^^ZQffdel  h  f^pojih.  Exct^ 
pti0  z.  iiiiliusica  iicexhcredacuSffiiius  ujcus  czhe» 
rcsciio,accoomcncjusiit  ezprcflum>  rcp:ob;iiEUj: 
/. x.tjy*  ibiQ \i)7LC.ff.de Ith. ^ pajihum.pr. Infiit.  de exhe- 
red.Ub.  quod  vcium  cit^ix  icAaror  uaicus  modo  ci^ 
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f  Iius,n  alius  filius  noo  czcat  d.l.x.^d.prim.  qaoi 
fi plures  habens  filios^ica dicac. iilius cihcrcs  clto , 
omBcs  prasccrici  cenfencur,^./L  t.&  ibi  Cujac  com- 
muB.aicMichael.  GrafT.  f  tejiam  q.  j.   Exceptio  j. 
paccr  uno  fiho  iodicuco  dizcric  :  cztcros  fihos 
meos  exhercdO)  cum  cnim  exhcrcdacio  ioccr  cx- 
ceros  &  Bon  nomioacim  fadia  videcur:  reprobacury 
AIcx  LTitiu4,jf de liber. poflhum.Et cil commuo. 
fccuod.Socin  ihid.colum  x.  GralT  §.teftam.    j 8. ». 
4*  Exceptio  4.  fi  ce/tacor  dixic  omnes  filios  exhece* 
do:reprobacurglo(T!mi/.r</i«rf,  9i  eft  commuo. 
fccundum $ocin.&  Gnff/upra. nu.  5.  Vafq.  dtfuc 
tef.ereat.^.io  ».6r.  Exceptto  5.  fi  ceftator  dixtco- 
mnes  liberos  mcos  cxheredo :  gloi^  fupra,  &  eft 
commuoif  Grafl'&  Vafq./iir^i  ,  quafi  noo  Bomi< 
natimfcd  intcr  cacceros  gradus  Fada  ccBfeatur.E^r- 
€eptio  6.  fi  ceftatordixit,  cartcros  mcos  libcros  cx- 
hcrcdo.  ica  eft  communisfecundum  Vafq./ft^i,». 
/^.  &Grafl*»Mi».  4.  quia  ccnfeocurcommiftiplu. 
res  gradus  li  bcrorum.  Exeeptio  7.  ft  ccftacor ,  dicac 
fihos  cxhcredo,  rcprobacur,  Graff  fupranum.^, 
ExceptioS.Ciexhcted^tioht  fada  fub  cooditioHc» 
BOQ  puT^.L  j  f  ;>«r^,ubi  Jaf  aic  commuoem, 4/« 
ber.^pofthum.  Eehxc  cxccpcio  proccdic non  tao- 
tum io filtojfed ctiam  in  rcliquiftliberis : ica  cft  c<V- 
muois  fecundum  Jaf  fiepra,  Ci^iX.deteftMftunt.q. 
^9,num.  X.  noo  tancum  io  cxheredatioae  libcio> 
rum  io  poccfiace,fed  etiam  io  fiho  cinancipaco'ica 
eftcommunisfccundom  Vafq  dtfuccejf.crtat.yxo. 
num.1%1.  Exceptiof.  fiaiitchacrcdis  inftitucioBem 
cxhcrcdacio  fir  fcripca,rcprobacur  / 1  jf<&Atfr«/ fn- 
ftit.  Exceptioio.  fi  cxhcrcdacio cft  f.iaa  ab  uno  ex 
hcttdihxnj.t^nputwvttti  fiabuno  f  de  honor.poffef 
eoturatMbul.\t\kttvc\^ziicce:nz.l  cum  tjuidam' 
ff.de Uber.  t^pofthum.  non  a  loto  gradu, /.  y§.fiUm 
ibiDd.commuaucr»  uccciiacujr  jaf.  tbi  num»  1 9 
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fMliher.^poJlhHm.  Ratio :  quia  pro  partc  tcnc- 
rcta.principio  tcflamencum  &  pro  partc  oon.  Gra- 
dusautcm  non  cx  numcro  hcredum  aeflimanrur, 
rcdexrationcfucce(Iionis>idcocj;fiprimum  &  fc- 
cundumhercdesinftituas  duo  iuntheredcSjUnus 
£;radus:ac  (i  eis  tertium  fubflituas,duo  funt  gradus» 
lQ/titutio&  fubflitucio.  Filiusautcm  vcla  primo 
Yclafccundotantumgradu  velabomnibus  exhc- 
rcdatur. Cujac  i»//./.3.$.y?/'«^,  abunogradu  refti 
exhercdatur,Cujac.  ubijupra.  Fit  autcm  cxhcrc- 
datio  aliquandoante  omncs  graduSi  veluti  hlius 
meus  exhxres  ciio,  Titius  hcrcs cfto ,  fi Titius  hc- 
rc*s  non  erit,Sempronius  hcrcs  cfto,  ifla  cxhercda- 
tiorefcrturad  omnes gradus,  &  ccnfetur  filius  cx- 
hcrcdatus  non  folum  ab  lafhtut  onc  fcd  ctiam  a 
fabflitutionc,/.  j.f.  j  .ff.de  Uber.Crpoflhum.  Didac.  i 
Segut  indJ.y^.fin.poffnumi9,  Etcfleommunis 
fccundum  Villal.  £.  I4f.  Aliquando  poft  omncs 
gradus  v  cIuti,Titiu5  hcres  cfto ,  fi  Titms  hcrcs  no 
crir,  Scjus hercs  eftojfilius meus cxhcrcs cfto :  ifta 
cxhcrcdatio  rcfcrcur  ad  omncs  gradus ,  /.  i.  &  ibi 
gloff.  C.  de  liher.priterit.  Segur.  ubifupra ,  num.  8 1. 
Et  cft  communis  fccundum  Jaf d.  §  filiWinum.y. 
Gtafl'  dete/lam.q.\o.n.$.  Aliquando  fiiintcrgra- 
dusjVclutiTitiushcrescfto.filiumracumcx  hcrc- 
do,  Titio  inftituto  Scmpronium  fubftituo  :  ifta 
quoquc  cxhercdatio  refertur ad  utrumq;  gradum, 
/.  i.f.^.ffdeUberj&pofihum.  AHquandofitintcrfctt 
intra  gradum,  non  intcr  gradus  hoc  modo:Titium 
hcrcdcrti  inftituo :  a  Titio  exhercdo  filium  mcum: 
Scmpronium  cidcm  Titio  fubftituo:  iftacxhcrc- 
datio  ad  primum  gradumrcfcrtur.  Scgur.  ubifuprki 
nu.Zj.  8c  cft  communisfecundumjaf  ««^.^.//««^» 
inprinc.  Gx^S.  fttpra  ,num.  1.  Aliquando  fit  hoc 
modo :  priraus  hcrcs  efto  cx  femiflc,fi  primus  hcrcs 
aoa  cric,  fccnndus  cxfcmiflchcrcs  cft*  :  Tcitius 

p  ci 
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cx  a|ia  fcmiflc  hcr^cfto  :  filius  cxhcrcs  cfto  :  fi 
'       1  tcrciushcrcs  Qoaci:ic>  quarcus  hercs  clio  :  ifXxm 

l    -  cxhcrcdacioncmrcfcrriaciomAcsgradus  &  tc(U- 

I      '  mcotumlubliftcrcaitUlpian.i»/.  5.$.  j'.Jfr<^//i'fr. 

*  j  ■  f^pojthum.  Sz^Mi^ fupranum.  90.  hxceptio  undc- 
f*      f  cwiA»  ficcfUcor  hoc  modo  cxhcrcdcc  :  c^uifquis 

mihi  hcccs  ciic,  filius  cxhcics  elto,  /.  3  .| .  x.ff.de  Iwer. 

Ifjy> pojihum»  rauopcriDdc  c(fc,  ac  i\  diccccc,  fi  quis 
mihihcriscnt, pcrqua»  vcrbapoll  adic«m  hcrcdi- 
H  .  tatcracxhcrcs  circjubccur,<juodficri  non  potcll: 

ficritcihcctnon  poccft  uc  fcripcus  adcat,  quia  co 
tcmporc ,  quo  adic,  filius  cxhrrcdatus non  cit  >  er- 

foficri  nonpoccil,  ucpoitquam  adi-ric,  filius  ex- 
cccsfic.  f  xr«/>/ioii. Sipo(thumus  ficcxhcrcdacDS 
f  f  •     I  gl.  m  L.  maximum  vitium.ingl.  pen  C.de  liber.prd.ter. 

I  C\i]AC.inl.  ^ff.de  iib.f^pofih.hitt.  inlJiquiainjHCy 

,,^.l£gi4,Jfde inof.tej^am.Et  cCt  commuaisCccnadum 
fulg.sbjd.  Alciac.  Parsd.  lib.  4.  c.  lo  -  hcct  ipfe  ahccr 

IfcDtiac,  Mynfing.$./ff/2/>«7w«,».  7  Injluuf.  de  exhe- 
Tidi^.ltber.  l-craaod.Vafq.ii^c fuccejfcreat.^.xo.num. 
191.  Ziichird  inl pojlhum.  Cod.  de  bonorum pojfejf. 
€0ntrstabul.  Clar.  qudjl.^i.nu.  10.  Giaif.  detejiam. 
\  9.  41.  »M4/>.  14.  Eman.  Soarcz /ir.  £.  t  i  6.  quia  finc 

clogiocxhercdaciocftnulla.  clogium  auccm  DuU 
lum  pofthumoaiicribipoccfh  Exceptio  decimater- 
r  .  ,     ,  I  iM,  fi  iofans  vci  jmpubcs  fic  cxhcrcdacus  :  itae(t 

coramunisfccundum  f  crnand.  Vafq./K/r^.».  1 9 1. 
J  :  *  d§  controverf.  tUuJlr.  cap.  \6.num  i  j.  Grad'.  &: 

•  '     t,  '       i^onr.  fupra.  Exceptio decima^uarta,  (icxhctcditio 

f     '  c(tfa^anullacauiaiQfcrca,poft^loiI^i3arc.m  5.  A- 

t  *  iciia.an.i.inl.  {.ff.de tejlam.  Idcm  6a:t  12. 

PsLulcolMm.i^.adJin.(^n.9.inauthent.excaufa»C.de 
-  ■  '      Uber.pr£terit.  idem  Paul.  /« princ.     Alcxand-  num. 

5. in  Authent. non Ucet,  Cod.eod.  tit.Coia. conf.  i  5 o. 
i  //^.  I.  &citcoramuaisfccuadum  Imol.  m/.  I 

\  \  ^  &%'ffMteJiam.(^(t^ljpUo^rt;ter,jf^on».io.ff'^dtj 
:     '  '  ' '  injHji. 
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injufl.rupt.  Curcjun.  inauthent.exc/tufa,  num.  42. 
Cod  fU Uber.pr£ter.  &  ^ic\i]2iC.tnd.  authent.  excau' 
Ja, pofinum. li.^uodiD  hocnemocoacradiciCjqutf 
rcfcrc Chi.q.^o.num.  1.  Ec  cltcommunisfccundu 
Covat.incaji>.Rajynutii*i,$nprinc.  num.  7.  de  tejlam, 
in  6.  Iman.Soar.  lit  E.xq6.  8c  quod  nullum  iit  cc- 
itamcocum  fa<ftaexhcredacionc>  cciamn  julliflimi 
ficicaufacxhcrc^acionisnonczprriTa  dicic  omnes 
communiccrccncrc  Vafq.  defucceJf.creat.§.io,num. 
1  ^^.  cciihacredcsprobarc  Yclinccommuniscft  o- 
pioio GcaiT.  $  teJlament.<fHs.Jl.  ^\.num.%.  Exquo 
cnihipcrdifpoiicioQcm  jS.tf/iM^  quoque  capitulumi 
in  Sovetl.  115.  caucum  cll  uc  in  exhercdarionc  no- 
mmacim  caufa  iofcracuc :  mcriconoa  infctca  cau- 
fa  Sc  fic  Don  fcrvaca  formaa  Icgc  cradica ,  adus  rc- 
manccipfojj^urc  nullus  Diircncic  Vafq.&Soar./«/)r<ai, 
Vigl.&  Sccph.  Bodxus  in  rHbr.lnflitut.deinojjic.  te^ 
fiam.  I^n.  in  d.authent  excaufut  num.  7  j.  Volenccs 
acccflariacirc  iooHicionccitamcnci  qucrclacx ra- 
cionc  >  quod  jurc  aaciquo  cxhercdacis  cciam  fuis 
non  compeccbac  jus  diccndi  nullum ,  fcd  quercla» 
Idycr6jus  non  corrigicur  injuftiniani  Novclla. 
Novclla coim  cooHicucio id cancii didac,  nopofle 
libcrosaparcocibus  cxhcrcdari  ,quin  habcac  locu 
advcrfus  ccflamcncum  qucrrla>corrcdlio  q6  facild 
cfl  admitceoda.  Plancufraccr  c/l  cxhercdacus  & 
tarpis  perfona  hcres  inftichca  ,  quamvis  caufa 
boocfladje^a  ceftaraencum  ipfojurc  valec,  liccc 
perqucrclam  inofficiofi  poflic  impugnari,  Johan. 
Imoi.  in  l.filio praierito     deinjujl.  rupt.  1  'j.colunii. 
^verfquidautemdecoUateralibue^  &  aoceeamGa* 
liclm.  tnl.JratresyCod  deinoffic  iejlament.  &  ibi  Barc. 
num.  ^.BAld.i.colum.num.6.(^  ycolum.hum.  19. 
SaliccM.«/.n.^.(^i  j.Jaf/»  fc/.».f.P:iul.dcCaftr; 
inljratriey  C.eod.fin.q  num.^.  Anioa.Gomcz.Ub.is 
vMriMt. rt/olut.fap. i  i.n. 57.  quia iofcrcio  caufae  pfd 
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forma  reqairicur  {altcm  ia  filiis  &  paxcocibus;  Co- 
crarium  camcn  quod  iQfcrtio  caufa;  ncccHaria  fic>& 
cxhercdacionis  caufa  oon  ezprclTa  tcdamcBCum 
iprojurcoullumnc>(liciccire  dc  mcncc  Dd.com- 
muoicerVafq.^/* fuccejf.  creat.^.  ro.num.  z^.i/rr/ 
quidinfratre,  JExr^/io  1 4.  (i  caufa  cxhcrcdacioDis 
oonrepcriatucNoT/rfl.  115.^/1^^0^4/«,  Ancoo.  Go- 
miZ.lih.i.vMriar.refolut.cap.i  i.num.io  iz.  Sed 
quaeftioois  cft  an  cx  fimilibus  vcl  eravioribus  con- 
ccdicurcxhercdacio  ?  &  Hofticnus  in  fumm.  dete- 
fiam.f.  qualiter  firmentnr ,  uerffed  (i  alia ,  dicit  qued 
non arg.  §  aliudqm^  capitulum ,  in  Sovell.  115.  Et 
haoc  vcriorcm  di cicAlbcr,  in  Authent.excaufa,  nn. 
1 9»C.de  liber.prAterit.  Communius  camco  placuic 
cx  (Imilibus auc majoribus cauds  cxhcrcdacioBcxn 
ficri  ponc.GuiIicl.de Cuaeo.  Alex.  Jaf.  Curt.  Jun. 
inAuthent.non  Ucet.C.de  liber.prAterit.  Alexan.  conj. 
zoylib.xJc\in.inc.pafioraItf,num.i.extraiderefcri' 
ptiSi  Johan.Bcrtach.i»yi<tf  r<f/fr/tfrw,  'verb.exhereda- 
tio tVerJ.exheredationiicaufifVhih^ip  Dcc  inc.cum 
Jpeciali.num.^  extradeappellat.  Hippol.  dc  Marfil. 
^ng.  7  S .  Kip.  in  l.fin.in  41.^.  C.de revoc.donat. ^  in 
rubr.extra  dejudiciis,num.  to.verfconfirmo  induHio- 
neSjVcii.GciSLid.Jing.t.  Evcrard.  inloco  ab  exceptio- 
nead  reg.  vtrf.quinto  iUudpotefi  induci ,  Chair.  in  co- 
fuetud.Burgund.de fuccejf.§.  17.  verb.fi  nony  num  1. 
fsLiii.conft^.num.  51.^5  x.in  ypart.conf.  Mclch. 
KViug.inftitut.de exheredat.liber  verf.petuit  quo^uet 
Alex.i» Ifiquis id,quod. n. i  %.ff.dejurifdiSi.  omnium 
judic.Cnn.Juji.confxSi.num.io.  Aagcl.inl.lex  Cor- 
neliat ff.de injuriis,  Crott.  conJU.u^ . nu.  1 1 9.  Afflidl. 
incap.  I  .^.fed quia,quA  fuit  prin.  cauf.  benefic.  amitt. 
Sichard.  ind.Authent.nonlicet,  nuni.  7.  "VTefcBbcc. 
in fuuparat.ff.de  liber.  ^ pofthum.  num.  5  .M.olia. ad 
Aicx.d.confzo 3  .in  verb.fimiles,  ^  ad  Dec.  in  d.  cap. 
€Mm Jpeciali,  J\iLQlsa,deteJiamint.^.  4 1  ,verf.  quaro. 
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VzC^.de/ueeeJf pregreJfMh.i.i.tj.num.  lolMcnoch, 
lib.  i  cent.  i  de  arbitr.jud.  quA(l.  caf.  i  j  o.  num.  4. 
$.&in  j.centur.caf.i67.num.6.Coy2t.incap  Ray- 
nutim ,  num.  15.  Vi  v.  wr/ ultrMi  1 4.  Fich.  4^ 
VtUalob.  £.143.  Vigl  /»$.  materi/el  avu^ ,  num:2. 
injiit.  dt  exhered.  liber.  &in§.  igiturinum.6.  Injikut. 
deimjfic  teflam.  Anton.Gomcz.de teftam.  e.  i  i.nm. 
it.&alii.  Gribald.  exheredatio ,reg  i.  Pincl. r«^r. 
part.  X.  num.  ly.C.do  bon.matern.  Gvz({.  de  teftam, 
q.^i.num.x.Khchoy  verj.  exheredari Itberi.Bcacd, 
in  cap.  Raynktimiinverb.in  eodem  teftamento.  Cac- 
cialup.  in l  frater a fratre.num  i  o^-ffde indebit.con- 
diB.joznncs  Lupi.  in cap per  veftras,  3  .notab.nu.  lo. 
num.i  ^ .Suid.de aliment.tit.  j.q.i.num  ^.^^X^cfcnb. 
par.ff.deliber.&pofthum.num.  5.  Cujzc.  in NoveS, 
iS.Macth. StCfh.rrnM.^.6<.  quia  fialiter  diccre- 
cur,  Harccur  materia  libcris  offcndcnrli  parentcs 
impund  Sc  difpontio  lcgisrcddcrcturcIuforia.De- 
indclcz taxati vc loqucns non  cxcludit  cafus  fimi- 
Ics  vcl  maiorcs.  Exceptio  15.  G  f\t  cxhcrc<iatus  ob 
injuiiam  rcrbalcm,  hzc  fixccptiorcprobatur.nin- 
juria  Ycrbalis  e{lgravis>  Johan.Andr.  incap.fin  coL 
ptnult.inprinc.de donat.  8c  cftcommunisfecuBdum 
Curt.JuQ.t<>»/i/.  147  num.i.  Clar.  q.^i.num.^.  Vil- 
lalob.  E.  1 4  3.^^  z:.6i.Emao.Soar  E. ^09.  GraflT.  dtj 
teftam.q.^x.n  %.  Excf/>w  i6.fi obidquodfinecon- 
fcBfu  cciiacoris  nupcias  contraxit  >  cxhcrcdatio  cft 
fafta.ita  c(l  communis  fccundum  Abbatem>m  cap. 
l  num.y  dedeJ^onfatimpHber.  JiCin  l.x.  §  quodfiin 
patru.poR  num  1 8  .verfquid  t^ntndum,ff.Jolut.  w*- 
trim.  Bcrtrand.  conpl.  1 6  i.num.9.  &  10.  lib.  i.  in  i. 
part.  C\zt.  quAft.^i.num.  4.  ViUaI.M.m4^<//r.  38. 
Mcnoch. Itb.  4. prafumpt.  \  %s.num.  54.  Duarcn.  m 
tit.felut.matrim.c.  1.  quomodonuptiicontrahantur, 
colum.yverfhinc exiftit quaftio.  Ant.  Co^zn.  dedo' 
tib.cap.  5  .num.  1 9^  Soarcz./iV.E. num.  107.  'VTcfcnb. 
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infuispArat.ff.de  itbet.     pojlhum.  num.  5.  Echaec 
commuoisctiamhabct  locum,qaaa(io  fprcto  pa- 
tris  confcnfufihusiociignam  ducituxorcm ,  vclfi- 
lia  oubic  ind>gno,  [ohau. Andr.  in  cap.acceMens ,  ex- 
tra,de  Procurat.  uicll  commun. fccundum  Dcc.  in 
l.nuptias,num.  i^.ff.dereg.^urii.  Coy3.t.de matrim. 
cap.         num.  5.  Grnir.  q.^i.num.6.  Sdar.  £.  zo8* 
matrimoaiacnimdcbcnccflrchbcra.  Ncc  ob(taCi 
/.  j  $.//  emancipatui  ,  ff.de  bonor.  fojfeff.  contr.  tabuU. 
macrimoniales  cnim  caufx  fecundum  Caooncs 
func  dccideodx  >  non  fuoc  judicandi; ,  fccundum 
jus  civilc>f  fin  defecund.nupt  §  hunc igit ur  ,ibi  >  Ic- 
gcs  fcculi.  Pra:cipuc  inmacrimoniis  cauoncsfccjui 
non  dcdijynantur.i.^.  j.  Angel,  in  conf.  z^.inprim. 
dub.  Uwvc.tnconjil.  ^  ^.mprinc.  Abb,  incap.  i.colum. 
X  dedejponfat.impub.  Satd.de alim. tit.  i  q  6  num.j. 
Kcoptimc  infercur,macrimonia  dcbcnc  c^Tc  libcta 
crgocontrahcus  macrimonuim  fine  coofcnfu  pa- 
triscxhcrcdari  oon  pocc/i :  namii  jtis  Cinonicuni 
juraciviliarcvocallcc ,  folum  cjuoad  validicaccm, 
oon  autem  quoad  rciuovcndaiTi  pocoam  macri- 
moaii,  non  cueoc libcra,  pocaa  n  m  hrc  pottflimil 
acootrartu  macrimonii  rccrahcrct.  Diflcot.  Ca(b. 
inLftfiliu7n,Cod  dcin^ffic.  tejiament.  ^  GtilV.fiipra. 
Exceptio Uecimaieptima  j  fitcltator  ancca  fc  cxhcrc- 
dacioncnon  ufurum  prem  fcric :  rcprobacur.ica  e(t 
commun.  Iccundnm  Soar.  in  commun.  opin.lit.E. 
num  II  j.n;jmfncaix  ingracitudini  ncmo  pocc(i: 
lcn\incii.xct.S^(.'C\x\.'.ntit  de dorkat.  §.  i.verj.  quodfi 
a&umefi.  Ra.c.B.ild.&  C^i\tcn(.in  l. fin.Cod.de paS. 
Anchor  Buc  Imoi     ^Vii  .incap  fin.  extrade  donat. 
mulcosallcgat  T itac^  inl.  fiuntfuamt  inpr&fation. 
num.  1 4.0.  Cod.  derevocand  donat  Rip.  inl.fin  num. 
180.  Cod  derevocand  donat.  Vafq.  de  jucceff.  crtat. 
lib  z.  f .  1 1 .  num  16  \  .  Suid.  de  attment.  tit.  i  qui.fi. 
5  ynum.  1 1.  Zxcfptio  decimeto^ava,V\  cxhcicdatus 
<     '  poit 
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pofl  c6mifl*am  caufam.cx  qua  cxhcrcdari  mcruit, 
furiofus  litfa6tiis,reprobatur  iVcund  Bait.  &  Dd. 
comoiunitcr,  tn  LexfnHot  in  prtnc.ff.de  vtflgar. 
pupillar  fuhftitttt.  8c  clt  communis  (ccuiidum  Jaf 
tnl.patrefnriojc ,  num  ^i  ff.dehisqtiifunt  fui.  Rip. 
in/ fin.Cod derevocartd  ftonat  nuin.  zxy.  Vir.  verf 
filtt4sfuTiofpu,  Soar  lit.  E  nttm.  z  i  j.  Jul  Clar  dete. 
jl»m.qu<ft.^  \  .n  8  OiiX.CWx.  &  So^r.  ftipra  ,  quod 
malcfiifVor  furicfus  fattus  ob  dcliftnm  pi^ccdcns, 
DOd  puniri  folcat    Exceptio  dectmanona  ,  li  filius 
poft  co  i.millam  inqratirudiocm  fccit  pccnttcn- 
tiam>  tnm  non  porci.r  cxhcrcd.iri :  ita  ci-  ncludunt 
Alcx  in l.  I .  num.  ^  5  .ff.folut  matrtm^n  &  aotc  cum 
■voluitj'  hacn.  Fabcr.  inauthent.fedjipofl  yCod.de 
inojfic.  teftam.  Et  hanc-dccidonem  dicit  (ingularcm 
Jaf  tn  l.  imreram,  col.fin.  C.deinoff  teftam.  inauth, 
nonlicet  coium.  i  .C .de  liher  fnterit  ^tnl.filiot<juem 
pater,num^io.ffdelther  (^pafthum.FibiSkn  inAti- 
thent.novipma,num  134  Cod.  deinoffxc.tefiament. 
/Iciat./'»  l.fin.  Cod.  depa6i.  Et  eft  communitcrap- 
probara  h3:cdeci'io,ur  inquitCotta.»»  memor  'in^' 
cipit  filimfamil  qttiapatre,  colum  t.  Corlet.  i»/r^<5. 
deminim.p  i  iaverf      num.  i  Hancquoque 
novam  Sc  iingularcm  dccifiooem  'licit  Alcan.m 
/r^fl  depatr  po/eft  ineffefi  \y.num.6o  Cord..b  in 
l.fijuii a liberis,ii  idtmjud«x,num  60  ff.dtUher.O' 
gnojctnd.  Rario  clt ,  quia  oovos  homo  vidctnr.qui 
viam  mala'n  dcrcliquit ,  qnam  priusicnuit, 
ferrumt  50  diftin^.  &  abohca  turpitudtnis  ma- 
cula  primis  njtihbus  vidcrctur  quis  rcftituius, 
/.  Imperiyli),  Cod.  de  nttpttis ,  &  pcrindc  cft  habcn- 
dus  acfi  ounquam  fuiiVct  morbofus  ,qui  a  morbo 
I  bcratos  prilhna:fanirati  ciXxziinmns  quodtt»» 
ffde  adtltt.  edi£i.  Rbiand.  de  lucro  dotis,  qudft.  70. 
num.  5.    Coarrariam  opinioncm  tenct  Fclin.  m 
f .  Ruiofphuit  num.  6.  VLtf  ex pndiBis ,  de  refertpt. 
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ubidicicquodfilius.qui  coranoific  caufamaliqua 
ingratitudinis,  potcft  cxhcrcdari,  ctiamfi  pocni- 
tcntiadu(flusad  mcliorcm  fcugcmrcdicrit.  Ecdc 
illo  Alcxandri  dido  dubicat  Arctin.  inl.tertia,  §.fi- 
limyeolum.  j  .verf.^advirte.quiMlicetyffde  Uber. 
pojihum  quia  in  dciiftis  non  purgatur  mozsi,Li.§.fi 
tem.  f.dedepofit.Lqui  ea,  metet  cum  tbinetAt  ff.de furt^ 
dicntciia.  locoprddiao ,  quod  fi  ca  dccifio  circc 
vcra,  rcddcrctur  cluforia  difpofitio  legis  diccncis , 
quod  propccr ingracicudincm  liccat  cxhcrcdarc  fi- 
lium.  EcOuraoc  deartetefiandUit.j.cAuf  ij.nu. 
z.dicic,quodccfidi£lumficaureum.  quod  procu- 
lit  Alcx.  nunquam  oblivioni  tradcndum»^ 

tamcn  ip  judicando.non  facilcfcqucrctur  illam  o- 
pinioncDtquia  pacnitcntia  opcratur  quoadDcurajj 
fcdoon  tollit jusaltcri  quxfitum,  ut  nocac glolf  iii» 
f*pgaudemu4,dedivart.8co^cutUTt  quoad  forum) 
anima:  pccnitGncia.non  tamcnimpcdicquo  minus 
adlus  po/fic  in  cxccriorc  foro  accufari ,  glofT  in  cap. 
dehi4qu£accHfar.  qua:  c(t  coramuniccr  approbaca 
fccundum  Covar.  incap.  Kaynutiui,  inprinc.  nu.i% 
</e/tf/?^w.  ubicciamdicicquodpocna  &  pocnicca-| 
tia  ccodunc  ad  di  vcrfos  cSz3.u%,CMp.ut fama ,  de fen-l 
tent. excomm . l  iicttatto, t^.quod iUicite  / de public.  c t- 1 
iamfi  pocoiccncia  in  foro  confcicncia  fic  publica,  I 
Abb.  Arec.  &  Fclin.  in  d. cap.de hisjCoySii.lib.  t.  varA 
refolut.tit.io.num^.ubidicit .  quodpocniccncia  ficl' 
adfacisfadioncm  diTinac  orfcBfa: :   Pocna  autcni|* 
tcmporalis  irrogacurad  publicam  viadidam  Sc  fa-  f 
lisfadtioncmRcipubl.  Idcm  ponic  Covar.  i»  ro»- 
fttt.  Almamater,p.  I ii.num.i  6.  ubi  forcius  dicit,  i 
cciamabfolutioncmimpccratam ,  inforoanimx,  } 
flonprodcfrcquoadforumcxtcrius.  Ecprardidtam  i 
parccm  fcq u i i ur Vafq. de fuccejf.creat p. 5 .lib. j . $ . j o .  | 
Imit  i^  num.ijo  ubi  rcprcKcndic  Alcx.  &Jaf.in  I 
locbfupracitacis,  quia  panitcntia  non  tollic  jus  3 
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patri  quacfitum  ,  «r^.        Inflitut  de  injur.  &  patcr 
nonpotclt  cogi  ut  injuriam  fibi  fadam  dimitiac. 
Alii  diftinguunt:  aut  ingratitudo  fcu  caufa cxhcrc- 
dationis  tangit  folum  i  i.gratum  &  non  laidit  fama, 
pcrfonam  vclboiaahcrius,  quandofiliamcrctri- 
catur  vcl filiuscxcrcet  arcnariam,  aut  alitcrcUin- 
famis,  &  tunc  pocnitcntia  aaacxtinguit  dchaum, 
ita  ut  cxhcrcdari  dc  cxtcro  non  polfit :  Si  vcr^ 
caufa  langit patrcm,  ut  quia  in  cum  violentas  ma- 
nusinjccit  ,  concubuit  cum  cjusuxorc,  injuriis 
cum afFccit.vcl  fimilc quid admific ,  &  cudc  ingra- 
titudo  non  dcluitur  pocnitcntia,fcd  opus  cft  patcr- 
narcmiflioac :  itadillmguit  Bait.  inl  qniea  mente, 
fJtfurt  &  in fpccic ita  diftinguit  glof  G uihclm.dc 
Cun.Cyn.  Bald.&  ahi,  in  Ifiquis  non  dicmrx  rapere, 
C  de  Epifcop.&  Cleric.  Rip  in  l.fn.num.  1  z  j  •  &fei. 
C.dere-voc.donat.  CovsLt.  in  cAp.  Rajrnutiu^  »nu.  19. 
infin  dtteJlam.C\in.]un  in  Autbent  nonlicet.n  6. 
infin  C.deUber.j>r£terit.  Ethoc  vidcturvoluiflc  A- 
rctin .  in  l.tertia.^.filtus .  colum  fin.ff  de  liher.  &poft- 
hum.  hanc  quoquc  dilli  naioncm  approbat  Eman. 
a  Cofta,  sn  l.  Callus,  &  quidfitantum ,  in  j  .part.  nu. 

ff.de  liber  & pofihum.  hcct  poftca  fubdiftm- 
cuat  volcnS:quodctiamin  his,quac  confcqucntct 
rcfaiciunt  patiis  pcrfonam ,  pocnitcntia  non  poflu, 
niflubioffcnfioinducitur.cxpcimancntufaai  & 
pcrfcvcrantiainmahsmoiibus:  alias  lipatcr  mo- 
mcntanco  fada  confccuti  vc  offcndaiuc ,  non  iuth- 
ciat  pocnitcntia,  qiia  ratiooe  fi  fiha  pcccavcnt  in 
corpus,  vulcquodpcr  quamcunquc  pccnitcntiam 
nonpurgctcaufam  cxhcrcdandi.&  cum  co  tranhc 
Cordub. m d. Ifiquts k liberii.Odemjudtx.num  6 o. 
&feq.ff.deltber.agnofi.  Exceptio  10.  fihus  polt  m- 
cratituaincmcommiffam  patri  rcconciuatus  cx- 
Kcrcdarinonpotcft,Jafm/.//^<»^»^<r«;«'^^.''«'^»/' 
/  delsbtr.&pofihum.  Lanccllot  &  Purpar.  tn  l.fin 


\ 
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CoJ.Jelacl  Roder  Xnarcz.  inl.  i.de  mxtrim  lih. 
fori.  Cov2v.  in  cfip.  Rayfiutiu4,num.  14  de  tejlament. 
Surd  ideiil  ment.tit.y  qrujl.i  num.  49  Vidcturc- 
Biinp-tcrrcminflciOi^racitu  iincm  Incluc.curau- 
tcm  rccoaciliario  ,  (juando  patcr  poft  cxhcrcdi- 
tioDcm  &  corrmiflam  ugcacitadiQcm  rccipic  fi- 
lium  in  domum  ,  cumquc  rcciouic  comcdcado 
admcnfim  3c  cum  co  coavcrfindo  familiariccr  : 
jca  gl.  ll.  §.fin.  Injii/Hf.  deinjur.  B^ld.  in  Authent. 
JitejtuproJH^tu,  aitasinciptt  litiicatur^  num.  4  Cod. 
detejltb  &  eft:  rcit.  tnl.  in  tpjitfi,  ubi  Bald  Cod.fa.mil. 
hercijc  Alcxii  >d.  inconji/.  i  ^9.num  i  i.volum  j.a- 
Uos  «Mf.SimoD.dc  Prcc  deinierpretat.ultim.volunt. 
lib  3.  interpretiit.  t.dubitat.  ^.folut.  ^.num.ix      1 5« 
Smd.de  jltm.ttt.-j  tjt4tft  i.wwm.  5  4.  inducicuntcm 
rcconciliatio  pcr  falucitioncm,  Bald  inl  Jilio  circa 
fin.ff  deiiher.^  pojthum  Sc  ibi  A\QXAnd.  in  tt.  po(t 
ionocCDt  A.Qzn.incap.cumoporteat,deaccufat.SQid. 
fuprainum.  5  6  pcr  hoc  quodpaccr . cmifi t i n j uriam 
fiijoinforoaaunarnoQ  cenUc  r  films  rc.OQCilia- 
tus  pcrid  c^jo^  Baic.  poait in l nonfolum,  §.  1  .num. 
yjfdetnittr.  ubi  poft,  Guli*l  dcCuaco/»  l.fitibi,  §. 
i.jj/;</tf/>4c7.  vulc, quodrjmifno,  cjua^fic  confitcndo 
pcccaca,ic'piciaclolum rancoicmaoimi.  Scd  hic 
ctiamcjaATi  folec,  ao  fupcrvenicns  rcconciliatio 
colut  cxhcrcd-itioncru  pr«:cdenccm&  Dodlorcs 
func vani.  Supcrvcnicnrcm rcconcihationcm col- 
lcrecxhcrcd.itioncmpraiccdcntcm  voluic  Bart  in 
/.  j  §.fin.ff  de  aliment.leg:tt.(c(^'ji\tuiC\imzzk.  in  l  fi. 
lf<>  quem pnter  Jf  de  liher.  (^tojihum.  Jaf.  in  Attthent. 
n:niueticirc.f.n  Cod.de  liber.prAttrit.    £c  vidctur 
cum  co  tranfirc  Bald.  »n  conHL.  1 1 1.  in  Jin.  volttm  j. 
h^nc  opmioncm  dicit  comfnunem  &  rcccpti(nma 
Vaf«|.  Ith.  3  .de juccejj.  §.  ^o.num.  1 9  r  ^  1  $  8.  qucm 
Bartolum  intcll  gicRip.  in Lfn.Cod.de rei oc.  Jonat . 
uc cefiamcDtum fiat ipfoiurc nullum ,  ut  non  opus 
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fit  inofficiofi  quercla :  CaJlrcnfis  autcm  in  l  fin.  ct- 
lum penuU.verf  Mltimo,  Bart.  C.depAcf.  Emaa.  a  Co- 
lla.  inl.GaUttfii,  ^  qMidjitantum,  num.i\i  i.verf.e- 
go  in  dtverjayff.de  liLer.f^ pojihum.  Vafq.  d.  )  o- 
^■99-  hocmodofalvaQC  Bartolum  ,  ut  liilicet  ooa 
fiat  ipfo  jutcDulIum  .  fed  detur  qucrela.  Vcrum 
ceftamcntum  firmum  mancrc  >  occ  uilo  rcmcdio 
impugnari  poUc  vult  Arctin.  quem pater» 

ffideitber.  ^pojlhum.  poft  Bald.  ibi  ntovctur  cx  tc- 
xtuillo,  ubi  (itcfUtor ,  qui  filunn  cxheredavcrac, 
rccoBciliaturarro^aado cum ,  noo  per hoc  ccnfc- 
turadcrt^ncexhetcditioncm  &c  aifc^rtquinque  ra- 
tioacs,&  eam  pra;cipu(^qua  ibi  poliiit  imol.  quod 
cumcxheredat  oatlusfiilolenms  ,qui firri  foium 
porcflin  tcftamenro  ,M/  injlitut.de  exhere.i  liber.  in 
frincip.  nonpotcitetia  n  tolh(ioctcitamcato>cam 
eadcmrequiratur  furma  in  dilluivendoi  qua;  la- 
terveaitin  ligaro,  l.nthiltamnatnrale tff.dereg.jur. 
EtbaocopinioBcm fcquuntur Gerard.//>7^  t.Curc. 
Jan.inAuth  non  hcet^n  % .C.  lie Ub  pri.t.Vi,o6.  Xuar. 
inl  x.detnatr  lib.  forty  Covar  deteji  inc.Rjtynutiui, 
inpr.  n.  i^.ubi  tamea  fubjicit  Bartoli  opinioacm 
procedere  iacxprclia reminioncin«^raticud<nis  ta- 
(5ba  a  patre.  Exceptto  ii.  d  tihus  poii  commirias  ^ 
caulas  ,  cx  quibus  poUct  exhcred.iri  ingrcUus  la 
Mona(tcrium,f./».  1 |  Jacob.dc  Aretia.&  Cy- 
nus  tn l.  Deo nohu^  v  i.  C.de E}ijccp.  ^  Cleric.  Abb. 
enconj.  ij.fmm  r.volum. i.Cimyc£^.  dedot  pnrt.  i. 
quejl  ^y.eeium.  1  lAiii.infMbr. ff.de pUejujf  nu.  1 1 6, 
Bcncd  in  c.Raynutiui  iVttj.codcm  tejinnicntv  reUn- 
quens  tl.jccwndo ,  num  \  8  de  tejiam  Caila  n  .de  covjue- 
tud. burg.rubr. i .  §.qutnto,in verb.  Archidiaconui , n. 
-iQi.Smd.dealtm  ttt.y.q.i.KH.40.  Fchn  w  cap.  Ro- 
dolphm,coUtm.^.de  refirtpt.  movcntuictiampcr  tc- 
xtumi»  jiuthent.dtMcna^  inprincip.  ubi  dicitur, 
quodingccliusrcligioiiis  dctcrgac  omnc  hum^na 
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macuhm ,  &  probanc  Covar.  i»  ctip.  Raynutsus,  in 
princ.  num.  lo  deteftam  Et  Hmao.  a  ColU.  inl.Gal' 
&  qitidfttMntMm^p.i.nHm.  197.  advcrfus  Al- 
ciatum&  FrancifcutnBalduinumnovcllarnillam,  | 
cxp.fin.  I  9  f. ^adduclamaGcatianocitarcin  anii- 
<juts  codicjbus  &  apud  Harmcnop.  Ub.^.epit.  tit.  9. 
art|ucidco  non  obliirc,  quod  objicitur  Gratiani 
fcriptacatcnuscffc  rccipicnda,quarcnus  apud  au- 
ihorcsrcpcrianrur  quoiipfc  citat.  Scd  advcrfam 
fcntcnciamprobac/^Ar/«tf/»/Drtf»a^i*,§.  i.ibipr^h- 
prer  fjAnc  tMntMmmodoc/tufam,  C.deEpifc.  Cleric. 
EchocnotaotibiOldrad.  Richard  Malum.  &  Al- 
hci.numpenMlt.^zhcct.in^.i.num.  y  g\o(\. inAu- 
thent.  de  AionMch.inprinc.  verb.  mticMUm.  Caftrcnf. 
in  l.filiHif*m.circ.fin  ff  deliber.^pofthttm  Alcxand. 
in  Authent  non  lieetjnum  8  C  deltber.prAterit.  Ex- 
ceptioit.  filius  Judarus  non  potcfta  patrc  cxhcrc- 
dari propccr  iograticudincm,quam  antc  fufccptam 
Chiilh  fidcmcommiffiflctuc  volunt  HofticnC  & 
ahi  in c»p.  '.udAt il fecundo.coUtm,  1 . de luddit ,  Surd. 
deaiimem  tit.j.q.  i.num  44.  Ubi  tameo  fubjicit, 
fc  hoc  oon  poncrc  pro  couiboti ,  quia  commuoi  s 
opioio  vclic,  criminaquoadcxccriorisforiaccufa- 
tioDcinminimctolIipcrbaptirmum.  Exceptio  13. 
fificcxhccedacus,  obid  quod  advcrfus  dominum 
patrisfcloniam  commific,  Bald.  in  cMp.  impertaUm, 
§.infuptr,poflnum.  i.verfitem  numquid^ deprohib. 
feud.MUen  per  Frider.  qucm  cartcri  fcquuntur,ut  di-  ' 
cic  Jacob  dejeud.  verb.  diaiqjVMfMlli.eL  i^num.i. 
CiiT.de teftMm.ij^  I .num,6.  quia  hxc  caufa  rcvcra 
Boncftncquclimilis,  ncquc  majorcxprcflis.  Ex- 
ceptio  14.  h  matcr  ob  id  filium  cxhcrcdavcric  nc 
rcs  hcrcditarias  paccrprofundat :  haic  cxccptio  ad- 
miccitur.hmaterinfticuicaliquemalium,  qui  poft- 
quamfilius  cftcftcdus  fui  juris,cihercdicatcmu- 
na  cum  frudibus  rcHituat  Quilielm.  dc  Cum.  in 
*  Authint,  \ 
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Authint.nonlicet,  C.de  lihr.frsterit.  &  cft  commu- 
Bis  fecundam  Guiliclm. de Bened.  ini.p.cAp.  Rsym 
nutiuiy  nuro.  118.  ]M\.Chx. detejlnm.q.^i.num.7, 
quia  Hc  bona  mcnce.  Exceptio  1 5 .  fi  quis  po(l  mor- 
tem  fuam cxhcrcdccur,  lfiita,i^ .  ^.fin  jf.deliher 
poJlhum.l.GaU,U4y  in emnibus.ff.d.tit.l.funt ^uo^ 
A  fif^  ff^*  hered.  injiituend.  Exceptio  z  ^ .  fi  caufa 
c^hcredacionis  fic  cxprcda  &rorma  iccTaca.non  ca- 
mcnprobaca,rcprobacur,quiaforma  peccacum  no 
cft.fedperquerelam  inofticiofi  ccftamenci  refciD- 
dicur  Ancon.  Gomcz.  variar  refolut  lih.i.cap.  11.  n. 
1  o.  Clar  $.te/lament.qudjl.  40.  Grafl'.  §.tejlament.  q. 
^i.num.^.  Jufta;cauf«e,  in  libcrorum  cxha;reda- 
cion^  deHnicx  func  a  Jufliniano in  SoveU.  ii$.S» 
adhi.c  quatuordecim.  1.  Si  quis  a  parencibus  fui$ 
manusinculcric.  i.  Si aliamvcinjuriam  gravcmi- 
pfisintulerir.  5.  Siparcncemia  caufis  criminalib. 
accufavcric  >  excepcis  his  qua;  concra  Princip em 
funtaucRempublicam.  4.  Sicumhominibusma- 
Icficis  uc  maleficus  verfecur.  5.  Si  vica?  parencum 
fuorumper  vencnumaucalio  modo  infidiari  cco- 
tavcrit.  6.  Si  dclacorconcraparenccsexciccricat- 
queperdelacioncmillam  fcceric,  ut  in  rebus  fuis 
parcntcsdifpcndiafcnfcrint.  7.  Si  filius  novercz 
fuzaut  coocubinz  patris  fui  fefe  commifcucrit.  8. 
Sifiliuspropatreobdebita  carceri  inclufo  fideju- 
berc  noluerit.  9.  Sifilius  parenccs  ccflamcncum 
facercprohibueric.  10.  Sifiliusfichiftrio,&cum 
hiiirionibus  mancac ,  nifi  &  ceflacor  cjufdcm  fit 
conditionis.  11.  Sifilialibidinos^ vixcricantcaa- 
numzcacis  »f.  condicionibus  honeflis  a  parcnte 
quxficis  confencire  nolueric.  11.  Siliberiparenc5 
funofum  neglcxerinc,  acquc is faoz mentis  poftea 
fadilusceiUcur.  15.  Si libci i  parcnccm  capcivum 
redimercncglexeiint.  14.  Si  liberi  finc  harrecici. 
Xfigrm^cuiinis  i^ccies ,  ^uibus  paicnces  a  iibcris 
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faispoflTaQCcxhcrcJari  I  abcodcra  Juftiniaao  dc- 
fini«runt  fcptem.  i.  Si  vitac libciorum  parcntcs 
infiHiatifuerinc.  i.  Si  patci  nurui  fua:  aut  concu- 
binx  filii  (ui  fcfc  commifcucnc.  3.  Siparcnccs 
liberos  fa^^srcrtariprohibucrmc.  4.  Siparcrma- 
trcminccrfcccric  aucmatcrpatrcm.  Si  parcn- 
^  tcsfilium  furiofumncglcxcrint.  6»  Siparcntcsfi- 
lium  captivum  non  rcdcmcrint.  7.  Si  parcntcs 
finthctctici.  ApodcasobfcrvanHafunt  ha:c:  pri- 
mumcft  :fihumnon  polTc  cxhcrcdari,  fife  ipfum 
dcfcndcns  patrem  pctcuflcrjt  ,  quia  propric  non 
cftpcrcQflbr,«r^/<OT. /  qmptrcufforemijf  Ue/icariu, 
notatin  hacfpecicRip.»«/.jf»  Cod.de revoeat.  do- 
nat..quAjl.i9.Gci»td./ing  x.  Cos^xi.  de  tejiam  cap. 
t6.inprinc.num.i  i.scldcfcn  icns  pacriam,/.  mini- 
me.jf.dti  rehg.  ^  fumpt.fun  Abb./«  cap.fer  veniti  d^> 
immun.  Ecclef  Xip.  in  d  l fin  q.i^  Dcc.in  cap.  quA  in 
Ecclefiar.num.  1 4.  de  conftit.  Vonnn.tnl.veluti.jf.de^ 
Jujlit.  jur.colum  9.  Covar.  detejiament.fuprs.  Se- 
cundumcli :  fiHum  pcrcuticnrcm  novcrcam,uxo- 
rem  patris  fui ,  exheredaripofrc  ,  ratione  ^ravis 
iojurix,qua:pacriafilio  iofcrtur  cx  hocciimine, 
/.  i.§.i/f7w,e^$  ufq^adeo  jf.de injur.  dc  notatRjp./» 
d  l Jin.q  18.  Cov 3it  ubifupra,num  14.  Tertiumcd: 
caufamiilamfiaovcrcxfujeaut  concubina:  patris 
filius  fcfcimmifcucrit.circintcnigcodam.quando 
concubinacfluna  &  a  patre  domi  recenca,  ficuci 
lcges  civilcsaccipiuBtconcubinamRip.  d.l.fim.  q, 
I  i.CoJAT.uhi/upra  €}uartum  cfl :  macrem  mcrc- 
tciccm  non  poile  filiam  mcrctriccm  exhercdarc 
Bart  Bald.&  Dd.communitcr,i«/.m  Arenam^C.de 
incffic. tefiam.Coy2T.ubifupra,n.xt.  Grair,$  tejiam. 
j.4z.».4.Eman.Soar  /ir.F.».  z88.  Sard.de alimenf. 
ttt.j.q.^  nu.it.  Patcrtameo ctiamfifitmanifcdus 
mcrctricator  fiJiam  ob  mcrccriciam  vitam  exhcrc- 
darc  potcftj  Fulgof.  in  Authent  fedfipofi,C.deinof. 
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tefism.J^C.inl  inarenam,  C.  eod.  Covar.  ulfi  fupra, 
».xi.  GraH.Soar.Surd.  ubfjupra,  cjuod  ycrum  cih  fi 
in  cavirapcrrcverat:  fi  vivcDtcpatrc  ad  meliorem 
&  honedam  vitam  rcdjt,  oon  potcft  pcrpacrcm, 
quancumvis  honcihl  cilicredari>  Spccul.  i»  tit.  efui 
filitjint Ugitimt.fintoQ  inc.quintavalltf.col.^  deju» 
rtjur  l^Ad.ml [ifiliam  C.deinofjic  teji  AK  x  inl.i  ff". 
fi>lut.matrim.&c\biK'p.  col.  15  verj.fitllit infilia.  Sc 
C^inpc^.dedote,q.i$.infin.  &  c(t  commun.  fccund. 
\iy .'verf.filia(jtu..Sozt  lit.F  x%9  Kip  in/.ult  ».115. 
C.direyoc  djnat.  fiftcciam  dubmin , an facis fitad 
ezhcrcdatiouCjfilium  vcncnum  parallcad  patrcm 
occidcndu.nonfccucohomicidio  ?  £cfi  vcnenum 
pacri  praebucriciilius  &  trccricquoda  fc  ad  id  cri- 
mcn  agcndu  crac.  paccr  vero  dcprchrnfo  dolo  abf- 
tinucric  potionc  >  auc  ca  rectua  lucdicamcnco  vc- 
■cnu  abcgcriccxhcrcdattoncproccdcrcpoflcopi- 
naitMiyCo^iZt.de tefiam.inC  Raynutimjnpr.nu.  17. 
Idcarbicracur  li pararo  vcncno mHdiq  paccfiacc  pa- 
icnti ica,ucpatris diligcntiapotius,quam  pocnicc-  ' 
ciaHlii  mors  {ccuzz  ooa  fiz,l.arg.  1. 1 .  ff".  de parricid  fi 
Tcro  filius  paraco  vcncno  aote  dcprchcntioncm  li-. 
bcnccr  pacniiuciir,noD  poccricut  iogratus  cxhcre- 
AitifCoyjt.uifijupra  fcd  &  illiidhic  qnasritur ,  cu 
pacer  filium  cxhazrcdac,  &  cxhacrcdationis  cauf.m 
cxprimic,  an  illa  caufa  pracfumatur  vcra.ao  falfa? 
Irocriusglonatorm  Auth.nonlicet,  C.  de  Itb.prAter. 
voIuic,caufam  pr^fumcodacirc vcram.q<iodpatcr 
fummopcrcdiligatHlium}  &  nifi  caufa  cfict  vcra, 
camnon  cxprc/nirct:  &  ce/tacor  noo  prafumicur  , 
immcmor falucis  xccroa;.  C<ctcium  contraria  opi- 
oio,qu6dim6 pracfumiturillacaufa  cxha>redacio- 
nisapatrccjcprcn'a»  falla,  &  filius  non  prazfumacur 
iDgracuSjnifi  probccur  iogratitudo>cit  vcrior.^-//» 
antem  hdc  amnia,tn  Authent.cum  de  flpptUat.cognof, 
l.  omnimodo  ,  &ibiBartoI.&  Jaf  Cod.  deinoffc.te- 
fiam.Vzii.  &  hZQ.inAuthent.non  licet ,  Ced.de liber. 
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^rx/rr.  Joao.Dilc^.  in  trs^l.de  art  njiandhtit  cautel 
Alciac  reg.i  pri.frmpt.ii.num.i.McaochJih.^prd' 
fnmpt.  X  9.11CC  pacri  cfl  adhibcoda  Hdcs  ob  affc(^io-  ^ 
ncm&amorcm  crgafilium,  quia  cxhzrcdatio  !• 
pfa  coDcrarium  (ignificac:  ncc  cciam  alTcrcioni  mo- 
licocis  in  alccrius  prsejudicium  cd  crcdcadum. 

TlTULUS  XVI, 

DE  HAEREDIS  INSTITVTIONE. 

Dixi  fupraulcraroIcoQicaccs  coumcracas,  ur  cc- 
AamcQCu  valcaC)  rcquiriduo:  Primum  cfie  utte- 
fUcor cos>quos  oporccc .  auc cxprcfsc iafhcuac h^- 
icdcsautnomiQatimezhcrcdcs  ficiac*  Alccrum. 
uc  rcdamcQCum  habcathzrcdis  iQilicucioacm;ab« 
foluco  igitur  priorc  rcquifico  fcquicur  alccrum ,  ni- 
inirum dcharrcdisioflicucionc,  porroin  omoiiQ- 
iiicucioQC  coofidcraQdafuQtpotcdastcdatoris  & 
Cjus  voluotas.    Poceflas  iafticucndi  coofiflit  ia 
▼crbis /8c iorcbus:  iavcrbisobferyaodumcfl  ( i.) 
uchacrcs  vcrbiscxprc/IisiDflituatur  (2.)  uctefla- 
torisoreproprioQomiaetur.  (3.)  uc iti  a teflacO" 
reezprimacurhacredisoomea»  ut  ejus  perfooa  fit 
ccrca.  Si  ccfiamcocum  oon  habcc  hzredis  iaftica- 
cionemomoia  corruuoc.$.  ante  hAredis  injiitutio- 
nerth 5 4. lnftit.de legat  1.  ^.jfdehis  que. in tefiam.  dt- 
lentur.l.\.%.  i.ff.devulg.fubftit.lult.ff.dejur.  codiciH. 
"^cCcnbcc.in  fuiaparat.  f.de  hdred.inftitut.num.  i. 
JuI.CIar.m  §.  teftam.q.  j  5 .'verfinprimis.  Exceptio u 
fi  vcrbum  lego  adjiciacur  uoiver^icaci  booorum: 
hxc  cxccptio  cik  cootro verfa i  Nam  verbum  lego 
adjcdlum  uoiverfitaci  booorum  oullo  coha:redc 
iofiicuco  ioduccrc  hacrcdis  iQfticuciooem  teaent 
per  lap.  RM.ynutit4«,deteftam.  Cardio.  &  Imol.  incap 
Ra)fnutitt4,eod.tit.Viznc.  in  cap.fi pater t  eod  ttt  in6. 
Bald.i»  iinter  omnts»Hlt.cfilHm.Cfamil.h9rcijc.Aicx. 
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inl,  l.colum.x.ff.deUgat.i.&c  Guliclin.Bcncd.#»<^.tf. 
KaynutiHii^verb.  relinquittcolum.  i.  diccnshaDCO-* 
pioioncm  cGininuncm  eilc :  quam  fcquicur  Polic. 
defi*bjlit.tit.de  compendiofdy  num.  ti.  &  Alciat./, 
^trbnlegUtff  de  V.  S.  Vcrum  Bart.  in  l.  centurio , nu, 
j  9.  jf.  devulgar.  cxpreUina  coocrariam  clcgic  opi« 
nioncm.diccos  vcrbumlcgo,  cciam  adjcdumuni* 
vcr/icaci  boaorum  nulloaliohcrcdciolticuco,aul« 
lam  prz  fc  fcirchcrcdis  inliicucioncm.  l.verbnU* 
gUtff.de  V.  S.     l.muUert^.HU.ff  adTrebell.  Et  hanc 
Barcoli  opinioncm  clfc  rcccpciorcm  tcitacur  Jaf.m 
l.cejuurie.ff.devulgar.mum. )  7.  Jacob.  de  Nigris.  in 
rubrffdeUgat.i.fol.6.eolum.^.Skhi  dii^iDguuac,  uc 
fialius ha^res noniicinfLcutusjinducachcrcdis  ia- 
flicucioncm:  alio  vcro  cohcrcdc  indituco.inducac 
hdcicommilIun},Covar.^«/f/?«i;7  inc.RaynaU.^.i^ 
num.^.  Exceptiofecunda,  (i  vcrbum  rcliuquoGcad- 
jcdum  uni  vcrhtaci  bonorum :  ua  cli  com.  fccund. 
]z£oncm, inauthent.SoviJJima,  C.deinoffic.  tejiam, 
nm.  I Vill.  /.  70.  planc  vcrbum  rclinquo  ad  rcm 
ccrtamrclacum ,  non  poccfl  craht  ad  hlii  hcredis 
iafiicucioncm ,  Dd.in^.aliud quo^^capitulum.jun-^ 
£io§.  cdgerum  in  authent.  utcumde  appeUat.  cognofc, 
Imol.incap.RaynutimSideteflam.  Barc.  Bald.  &  Aag« 
inl.huverbi^.tnprinc.  ffdehered.  tnjlttut.  Barc  in  l, 
cogijnprinc.ff.adTreheli.  Alcx.  conjtl.  511.  colum.  4« 
nmm.io.Iib.t.  EccHcommun.rccundum  Francifc^ 
Tuiz.  verb.relinquo.  Exeeptto  5  .fi  lublhcucio  fa6lA 
hcfub  hac  condiciODc  i  fi  illc  ( puca  Ticius )  hasres 
nonerir.  Ha;c  cnim  tacicam  concioct  initicucio- 
Dcm:inhocconfcncircomncsOd.  dicic  Guhclm. 
de  Bcncdidt.  in  i  part.cap.  Raynuttm ,  num.  x )  •  Jul. 
Clar.^.)  ^^num.x.  quodioteihgcaiiiis»  quiin  c6- 
dicioncfubdituciOQiscotinetur  de  ncccliitate  de- 
bcbac  inlticui  tcI  exhcrcdaci :  tom  cnim  non  fuffi- 
citquodiiteomodo  caciteioflicucus^fcd  rcquiii- 
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tttr.quodfitnomiBtrim  &  ciprcft^inftitutui,  & 
%xccli  communis  opinio  rccundum  Ozr.fupta. 
Hinc  Boo  valct  ccttamcntum  conditum  cuadum 
confilium  Galli  Aquilii.  fcilicct.pcr  vcrbi  illa  :  fi 
filiusmcus mc  vivo  motietur>  ncpotcm  tnltituo : 
qaiancceirariacratinftitutiofilii  cxprtlTa.  &  ha^c 
eft  commuais  Clu. fupra.  Exceptiofuaru,  fi  diyi- 
fioio  pacerBOCeftamcntocft  fsda:  hsec  cnrm  in- 
fticutionis  loco  habctur ,  Andr.  Gayl.  Ith.  i  ohjerv. 
I  iC  num.  7.  quod  tamcn  cnm  modcraminc  acci- 
picndum.ut  procedat)  quando  divifiopcr  partcs 
hcrcditariasfa<flaeft  :puta,  volo  ut  talisfiliusha- 
bcacquartampiirccm.talis  ccrtiam,  8c  talis  dimi- 
diam .  quia  non  omais  tciUtor  fcit  diccrc :  hajrc- 
dcm  inliituo,  ita  notat^lofl.m/.  ifuotiens  t 'verh.  di- 
vidit.Cod.famil.  htrcijc.  quam  Bald.  ibid.  num.  }. 
t«ntotncomiocclcbrit,utdicatn6  cflc  mcliorem 
incorporcjuris :  fccus  fi  fiat  dc  rcbus  particulari- 
bus,quocafu  verbum  divido  vci  afligno  hcrcdis 
inftitucioncm  qob  fignificat ,  fcd etit  fimplcx  reli- 
^umparticulare&  codicillus  ab  iaccftaco,  Gayl. 
Mbifupra*  Exceptio  quinta,  fi  tacita fit  in (litucio :  li 
modo  ex  vcrbis quibus  tcfbtor ufus  cft,bona  con- 
feqacniiacoiligatur,&illequiefttacitcinftitutn$ 
cratpcrfona.qujedcncceflitatc  juris  non  debebac 
infticui  vclcxhcredari.fcdcraccxcraBcus,  cuncc- 
uimfufficithujufmoditacitainfticutio  ad  validi- 
tatcm  tcftamcnti  &  fubftitutioBis:  Ht  ita  confcn- 
tiuBtomncs  Guilicldc  Bcncd.inc.Raynuti$iiyf4rt. 
x.num.zi.Cht.^.tefiam.quAfi.  j  5.  Pctr.Gregor. #» 
Syntagm.jur.lih.^x.cap.9.num.6.  Scdhic quaerifo- 
l«t, an  pofitus  in  conditionc  ccDfratur  tacicc  infti- 
'    tutus ,  puta  fi  tcftator  dixetit,fi  illcqui  ab  intcftato 
fucccllurus  cft  nolit  ha:rcs  cflc,  vcl  dcccfl*cric ,  Ti- 
tius  fic  hxrcs  vcl  Titium  fubftituo  ?  Jui.  Clar.  $.  te- 
ji4i».f  .^5.Yidccur  YcUci  qaodiacoadiuone  pofi- 
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ttii  ficcciifcBdus  tacit^  &difpofitiv^  iBfticutus.Sed 
qUodtalislcgitimus  ha:rcsnm*quamcxtcft«mco-k 
to  fcriptus  harrcs  Sc  i  tcftatorc  ioftitutns  Hifpofiti* 
Viiccnfcri  poffit,  fcd  taocum  ab  intcftato  focccdati 
eft  text.in  IfiqtiU  ifa  hdres  infiiruatur.jf  de  hered.  in- 
jlit  &cft  rcccpta  fcntedtia  Aoton.  Gumc2.  lib.  i. 
*UMri»r  refolnt.cttp.  j  num.  xj.  Etnao  Soarcz.  innd' 
Jit.m.  I  Gub^ld.t»  l.Gallm^verf.  tneonon  ohjl/Uyfi 
delibtr.i^pofihKm.  GrafT.  §.Inftitutio,  tf  17.  rum.  i; 
Ratio,<juodinfimpIici  conditiooc  pcfitum  >  noa 
ccnfcaturpohtum  in  difpolitiooc  Vcrum  tamcn 
cft.ii  pofitus in  cooditiooc non  exiftat  hzrcs ab ia- 
tcfiaco )  admitcatur  iiic  inftitutus  vcKubilitucus* 
quoniam  cft  magi»  quardam  condttiooaiis  infti-^ 
tnticqu.im  fnbfticutto  ac  valct  talt  rcltatncntum, 
quando  pontiisio  conditionccltcxtrancus,utcol<» 
laccraics  confanguincijqui  ncccfiano  non  funcin- 
fticucndt  vclcxhcredandi,  Gomcz  &  CiziX di^.li, 
Scd duando  films anchlia , aur  afccn dcns ;t utaliusi 
qui  dc  ncccflicacc  dcbchac  inftitui  vcl  rxhcrcdari 
cOpoiitns  in  cooditioncaiiofubdituto,  aut  fi  di- 
catur.fi  filiQsmcusmc  vivo  moricrur,  vcl  fi  filius 
ineusha*rescn'coon  potuerit  nut  volucrit  ,  tanc 
Dcposcxitlomihi  hxrcsiic!  his  vcrbis  non  indu-^ 
citur  ncquc abintcftato  ocque cx  tcftamcnto caci* 
ta  infticutio,  &  pcr  coofcqucns  tcitamcntum  c/( 
Bullum  glojf.in  dtB.  l.  GaUu4  ,  in princip.  Guiiiclm^ 
Bcnedi^  inc»p.RMyni»tit^s,virb  adjiciens,num.t^^ 
Chr.§  tejiament.judjii 3  5. SoclB.Jun.  inl.GaUm^n^ 
princip.num.  5  z.  GnhzXd.iyid.verf.tertto primipals- 
tfrquAntur,  Emao.aCofta.  i.  Covarr.  1» 

di£f.cMp.Ra^nutim,§.  ^.ttum  9.  Grail'.  §.{nftittitio ^ 
^wiE^.  17.»«^.  i.DiffcntitBartolus.m/.  i.num.16* 
f.  devulgar.  ^  pupilUr.  ^  in  diff.  l.  GaIIhs,  ubi  di- 
cit,Talerciafticutioncm  ut  tacitam  ,  quoadhoc^ 
Bc  ccitauicACUm  rumpacor  prjttcricioBCj  &  haod 
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opinionem  dicit  communcm  Salamo.  i»d.l.Gatlm. 
rianccumhodicformuU  inftitutionum  fint  fab- 
lata;  fi  cx  alquibus  vcrbis  conftctiquod  teftator 
hifcc  verbis  voluiftct  facerc  inftitutioncm ,  puta  fi 
ia  aliqua  partc  tcftanienti  filium  nominct  hacrcdc, 
hodie  pcr  koc  filius  inftitutus  intcUigitur.  Fiiii  e- 
nimpofitiinconditionc,indifporitionc  pofiti  in- 
telliguntur,ri  adeft  voluntas  teftatoris  aliundc  e- 
licita^atquc  ita  Bartoli  explolam  fcntcniiam  cx- 
plicant  Bolognct.  ind.  L  GmUm ,  num.  i  ^9  Dauth. 
detiflam.num.iU  Eft  ctiamexcmplumtacitx  <n- 
ftitutionis,»»  l.cummteflmmentOi  ij.^.hAc  verha  ,ff, 
dehired,tnjittut.  harceoim  vcrba,  Publius,  Mar- 
CUS&:  Cajusinviccmfubftitutihacredcsmihi  fun- 
to,ficinccrprctandafunt,  utbrevitcr  vidcatur  te- 
ftator  trcs  inftituiflc  harrcdcs  &  iaviccm  fubfti- 
luilfc.  UadcUd.  colligunt.fi  in  tcftamento  non 
lcgantur,  nifircciproc«iaftitutionc$,ita  intcrpre- 
tandam  difpofitioncm  ut  ctiam  proccdat  inftita- 
tio  GujlBcncd.  inc.Raynutitif,verb.adjUfemin.ij, 
Simon.dc  Praet  de tnterpretat .  ult.  volunt.  Ub.  5 . 1»- 
frpret.  i  .dub.  i  .folut.  i  .num.  i.  Maotic.ir  conje^  hU. 
volunt.lib.^.tit.  i  .num.it.  quod  inftitutio  tanqua 
favorabilis  bcnigna  intcrprctacionc  juvanda  fit. 
^xceptio  6.fiiniiituciocx  coojcduriscoiligipoflit, 
4e  hac  cxccptionc  funt  aliquot  D06I01  um  opinio- 
nes :  U»  a  fuit  corum ,  qui  fcnpfciunt  iniiicutio- 
jiem  ha;rcdis  induci  non  poifc  loWs  conjcAuris  dc 
prjcfumptionibus:  itaCaltrcnf  inconf.  i6^.iircM 
prtmutxol.  ^.verfnec  obftat lex hAredttM ,  lib.  t.  Cor- 
ncus in l.captaturtaitJ^xo.C.de tefl  mil.Kma.ia conf 
50. ».  5  ./i^.  i.Socin.  Jua./»  couf  1 74».  8  Mb.  t.Vafq. 
intr.  de jucc  cremt.^.  1  ^.re^juif  t^.n.So.  verf.  ^ dum 
dtx        ^Marcus  Aquilinusi»/.  GaUu^i^.t^quid 
fitantumjtn  i.pirt.nnm.  i  o.ff de  Uber.     poflhum.  Sc 
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Mjubtmm^C.detejUmentUt  dixcruac  harredis  in- 
flitucioDcmnucaccflacoris  noo  poflcficri.Ecidcm 
docuiccodcm  loco  Alcx.  »Mm  i.  &CoTar.Mr/i^. 
cumtihiinum.^.  detefiam.  fic  hxc  quiclcm  opioio 
comprobatur  cradicionc  corum,  qm  fcripfcrunCt 
ncc  fubfticucioncm  quidcm diicAam induci  con- 
jcdluris  &  przfumpriontbus :  Ica  fant^  g^o^ 
cum pToponebMtur.ff' de  legat  i.Calircnf  &  alii»hanc 
opmioncm  probarc  facis  vidccur,  l jubemui.Cod  de 
tejiam  quolociflacuic]uftiniauus,cc(ta(orcm  de- 
bcrcTclfaamanufcribcrchcrcdis  nomcoTcl  cla- 
Tocc fua cxprimcrcracmamfcllum  fit  &  ccrcum> 
qucmhcrcdcm  fcccrit.  Cafccrum  rcfpondcn  po- 
icftjCcrcum  cft.manifcftnm  dici  cciam  illud,quod 
conflac conjc<5luris  &  pra*fumpcionibus,  Mcnoch. 
Uh  \  .prAfumpt.4r^.  namcjufmodi  poflunccflc  con- 
jcdura»,*ucnnllafubcflcdicacurdubicacio,quin  de 
co  haEccdc  ccfUtor  fcnfcric.  Sccunda  opioio  fuic 
aflirmaocium ,  imohercdis  infticucioncm  induci 
folis  conjcduris  &  prarfampcionibus,qua  quidcm 
in  opinioncfucrunr.fiald.&  Ad^cI.  inl temfu4,§.i. 
ff.de h£red.inJlitMend.  R.imin.  fenior.  inconf,x^6.nu. 
II      i^Mh.x  qui idem  fenficjaf. inl.intercAttra^^ 
num  6  ffde  liher     pofihum  ^inl.fi pater  filium,  n. 
j.jf  devulgar.  f^puptU.  fuhfiit.poff  Aretin.  ihidem, 
Tcrcia opinio  fuic  coril ,  qui  vili  fuoc  diitingucre, 
quod  auc  conjcdturz  non  colliguncur  ex  vcrbis 
lcriptis  in  ccftamcnto  ,  fcd  cxtnnfecus.  Ectunc 
Bonfu(!iciunc  ad  inducendam  hzrcdis  inflicucio- 
ocm:icaproccdicprima  opinio.   Aut  conjeduvae 
coUigunturcxipfls  vcrbis&  cuncfacisfunc,  uthae- 
rcdisinfticutio  inducatur}  Siclocum  habccfccun- 
daopinio.itafcnfit  Bald.  inl.ult.inprinc^  num. lo» 
C.dthared.  infiit.  cnmdixit  racitam  inlticucioncm 
refuhaaccmcx  verbis,pto  cxprefla  haberi.  Idcm 
apcriias  docaic  Arain.  in l.Gallm.in ptinc.  colum.  ? . 


*4<»      ♦  lib.LdeuItim.VoIunm. 

^erf.proveritate  ifiim.jf.  dc  Itber  ^ pofihum.  cum 

duitinltuutinncmtacitam,  idcJt,  prafumptam 

rcjultarepoflc  ci  Tttbisjamfcnptis:  idcm  quoquc 
rcfpoaditUarbat.  inconlil.  ^.colHm.zMh.  i.  dHm  dc 

Chnt, l.i.i.j.f.deUred,infiitut.  Sc  idcm  rcfpondit. 
Kain.  ta  confil.  5«.  num.  lo.lib.  i.  fccutus  Arctin. 
pr&ctttitain  loco.  8c  manifcltc  Joliao.  Marcus  Aqui- 
baustndia  i  G^Uui,  §.  ^quidfitantum,  in  i.pm. 
num.  la&ii.  Et  h«c  quidcm  fcntcntiaproba- 
tur  ttxtu  ia  l.  Titiue ,  $  Luciui  Tittue  ,ff.  de  htred  in^ 
;?//«e«rf.pcrpcnfusabAquilino.  Confcrt  textui,l. 
(umtntefiHmento.  §  hAcverba.fdehired.infiituend. 
quoloci  inft)tutio  colligitur  cx  fubftitationc  fa- 
fta  ,  qua:  fine  ipfa  inftitutionc  ftare  non  potcft, 
quodrefponfumadrcmannotavitRomanus,/»/: 
*nte(iamento.num  i^.CoddetefiameHt.milit.  5(a4 
remparKerfacit«A:*.i»/.  i.{  htc tiutet^,  ff  de  h&re^ 
dtb.  tnfiituend  ({acmpixtctBithtt.inloco  fi^pri  ci. 
Ult.  dcclarat  Zuchardus  inl.uit.num.194.  Cod.  dtj. 
tdta. Divi  Hadr.  toU.   Exceptio jeptimncltia liais 
inftitutionibus.  Suntautrm  cafus  fidlarum  infti- 
tutionum  PtmascH,inl.i,Coddcinoffie/efiament. 
Ubibabctur,  qutid  fi  matcr,  antcquam  cflct  prx- 
gnans.fccittc/tamentumin  qao  inftituit  aliquos 
filiosha;redcs,&poitca  conccpit  polthumum,  & 
ipfidccciStinpucrpcriojtalis  polthumus  qui  rc- 
maafit  vivus  ,  ei  praifumpta  mcntc  &  voluntat? 
matrisfingiturinftitutus.  Quod  proccdicctiamfi 
toto tcmpore ,  quo  crat prargDa ns,  habuit terapns 

mmanditcflamcntum.quiancnnocetfumncfci- 
rct,an  debcrci  mori  in  pucrpcrio ,  vel  non.  Quod 
li  tcmporc ,  quo  feci  t  tcftamcntum,fcicbat  fe  pr*, 
gnantcm.noo  proccdit  iftctcxtus,  fcdtcltamen- 
«um  cft  nulhim  rationc  pr^tcritioais,  Et  talis 
pofthumus  cenfcturvir;liccriflftitutus  fecundom 
euraeram  aliorum  filiorum ,  fiyc  alii  filii  a:quali- 
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fcr  not  in(Tituti,fi vc  Don,  9c  utroq;  cafii  poPhumus 
habcbirfuam  partcm  yinlem,  aiii  ycio  filii  divi* 
dcntaliaspartcs  intcr  fc  proportionibus  fibi  rcli- 
6li$  AntOD.  Gomcz.//^  i  'OArsar.  refoluf.cap.^.num, 
±4.  &  talis  poithumus  poit  nativitatcm  &  cjus 
turor  vclcuratoragct  tanquam  vcrusjhxrcs  infti- 
tutus  pctitionc hqrcditatis  vcl rsmcdio poflcflorio 
adipiiccodx,/.^'?.  Cod.de  edici  Diw  Adrian.  tolh 
AQtoD.  Gomcz. d.Uc.  habet  tamen  if^a  lex  eantunt 
- locum  in  ilto  cafufpcciali ,  dc  quo loquitur ,  uodc 
ftcus  cft  xn  patrr,  qui  tccit  tcllamcntum  anccquani 
ppnhumus  cftc6ccptus  &poflcanafcitur&  mor« 
tuus cttin  contiDCnti,aitcquam  patcrpoflet  mu-» 
tarc  tcrtamcntum  glofl.  Guilielm.  Odofr.  Pctr. 
Cya.  Jjcob  dcButr.  Bart.  Albcr.  Bald.  Angel.  Sa- 
Hcct.  Jaf.  &  Dd.  indi^  /.   ADton.  <Jomc2.  diB.  loc. 
Secunds44  cafus  clt.fiparcr  vclmatcr  habeat  filiun^ 
jamnatum  >  quibus  dcnunciatum  eft  >  cumcfle 
mortuum,  cuju9caufa&  occafioncipfc  vclaliquis 
I     corum  fccit  tcftamcntum  ,  in  quo  filium  lUum 
<     prajtc.^-it.  hoccafutcftamcntum  non  clt  nullum, 
I     fcd  fihus  ccnictur  tacitc  inftitutus ,  glofl'.  in  l.  cum 
I     matermilitemyff  deinoffic.  teftament.  Paul.CaftrenC 
I     ini  commociiiJ:me  ,  ff.  de  libcr.     pofthum.  Alexand. 
I     inl.TitiuSiff.eod.  Contrariam  tamen  fcntcntiam 
I     tcnet  Albcr  tndiSf.l  cum  matermilitemy  quod  ni- 
I     miram  hoc  cafu  tellamcntum  fit  nullum  &  noa 
I     cenfeatur  filius  tacitc  inititutus  y  quam  opinio« 
)     Ucm  Gomcr.  lib.  i.^variar,  refolut.  cap.  5.  num.  24! 
i     dicit  veriorcm,  Cjuodlextertia,  Cod.  deirhofjic.  tefta-» 
f      ment,  loquatur  in  cafu  planefpcciali.  Tertit^cz» 
\      f^^^{\jnLpttafcriptHmiff.delther.  Qf* pofthum^\xh\ 
i     habctur.quod,fi  teftatorinftituitfihummafculum 
I      Dafcirurumin  8.uncias,  &  uxoremin^.  &  filiaai 
\     fccnuaam  jaafcitui^na  in  4*  &  uxoiem  in  8. 
I      ^  O    4  ^  •  ^^afca- 
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cafcacQrfilius&filiajharreditas  dividiturio 
partcsvcl  uncias,  quaruai  quatuor  habcb 
marculus,duasuxor.  unum  hliaft^mioai  ^ 
ccxturn  ita  ootant  Sc  commendant  ibi  Bart. 
Bald  Angcl.Paul.Imol.Arc€ia.  Cuman.Alc; 
Dcc.Anton.Gomcz  //i.  \  »uATiar  refelut  cap. 
»4.  §ltf^rtus  cafus  cft,/»  Lfin.Cod.de pojlhtm 
mjlsfut.  ubi  habctur,qiiodpoftliumus  infti 
patrcqui  nafcctur  polt  mortem  cjus,ccnfca 
iam  tacirc ioftitutus  fi  na  cacurin  vita>ncc 
\commodiJftme.jf.de  Uber.     poflhum.  cafus 
mortisfuDtcalusintcrfcdiftiodli,  quare  p 
io  unum  cafum  facla^ad  alium  noo  pctcioci 
(idc  jurccoafulcorum  loccrprctacii  nc  quacj 
illi  jura  iotcrprccantur,non  fupplent,  at  pro 
unumcafum  fadaadahum  pcrtioet  quoad  1 
tioncm,qaamImperacorfaccrcpoccft ,  Cuj: 
fommodiJJime.DsLMth  detelUm.num  J5^-  g 
C2(q$  cd.in lfin.Cod.de hdrid.i^Jlitut.  ubi  dif 
ccftarocisdubiaconvcrtitur  in  dircdam  fu 
tioacm  vel  inftitucioncm.  Sextm  cafus  cft, 
eiiimy^  l.ffdemiltt.tejtam.  ubi  habetur,quo(l 
iitio  tcftatoris  obliqua  converticur  ioiHrc< 
Heres debet  oomin:iri  orc  tcltantis ,  /.  iul 
CMteJtam,  Paul.CalU  inl  hAredespaUmyff.e 
cilcommunis  rccundum  CovsLX.mcap.  cum 
5  detejiam.  Kxceptio  i.fifitteftamcn^uin  fcr 
tum  euimfufficit  ccftatorcm  fcripcuram  ma 
nentem  vcl  demonitrantrm  tcftibus  prajfe 
diccrc;hocfuumcife  teitamcncum  acquc  p 
teftibus  ut  fubfcribancacqucfubfigoent,  ih 
fttltifftmMy  1  i.C.deteJlam,    Exce^tto  t.  fi  rcl; 
fadla  ad aIiud:putOiquem  codiciliis  hxredei 
pfcrchcrcs  mihi  cfto,  vcl  alio  modo,/  g 
hered  inftttut.  CaftrfenC  inl  hac  confultijfima 
nf^ncupationem,  C,  de  teft^m.     mJ.  ubt  suti 
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0pparet,§:qut^inum  ff.de  V.  O.  dribifcquitur  AIcx, 
ibi  Paul.  dc  Caltr.  tn  Lheredespalaman princ.ff.  di 
t^ftam.  Arctin  i;^  rubr.de teJiam.columpenuU. AngcL 
Bald.  &  Imol.  sn  1.  ajje  toto . jf.de  hAred.inftitnend.  So* 
ci a.  tn conf.  173.  colum.  3 . 1»  conj]  142.  colum,  4.  A»- 
lcx.inconj.  176  colum.z.volum.  5.  Socin.  inLfiita 
fcripferoyff.  de  condit.fy  demonftrat.  Johan.  Crot.i»/. 
I §fquf6 itayin  t.Ieciur.  qui  dicicjiliam cflc  co  u- 
muQcmopinionem^jjf.^tf  F.  O.  Ruin. i»/.  Gallusin 
$  ^  g^KiV ftiantumyColum.  3  !  /li^f r.  pofthum, 
Joiian.  Anton.  hlcx.tnconfi^.  &  iiiam  dicitcom- 
muncmParil.  i;>t^;2//V.  \  ^.num.  i  ^.volum.  ^  Ruia. 

i9^.colum.  ^.vol  1.  Anton.Gabr. /i^.  ^.d^ti" 
ftam.conclufi  i.num  4.&cft magis  communis  fc- 
cundum  Clar.^.  36.;7«;;>.  1.  CpDtrarium>  quod  i- 
m6  non  fuAiciac  nomen  ha:redis  pcr  rehtionem 
ad allud,tc(iuit  Caltr.  in l.flita fcrtpjeroff.de condtt. 
fj^  demonftrat.  Mctin.  in  LhAredes palam  t  inprinc.ff. 
de  teftam.  ]slC  tn  l,ftipttlati(jnumj§.iUudj  ff.deV.O  dc 
icft commun.fccundum  Gnbald.  Inftitutio ,  num.  6. 
£ovar.  de  teftam.in  cap .cumtibiy  1 3.  num.  4.  Exce- 
ptio  ^.  (i  dgno  indub;tabili  tciiacor  hasrcdcm  dc- 
claravcrit  >  L  quotiensy  $.  (iquis  ncmenff.de  hAred  in- 
fiit.Lnemo  dubitat  ffeod  L  iff  de  liber.  ^pofthum.l. 
certumyff.  ft  certum  petatur.  Anton.  Gomcz.  Ub  i. 
yariar  refolut.cap.  2  n.  6.  Exceptio  4  li  tcdator  in- 
^tcrrogatus^an  vclit(puta)  Lucium  Titium  ha^rc*- 
dem  inltiiucre.rcfpondcrit,  ficGlofl  Cyn.  Jacob. 
*l^utr.Joan.Fab.  Barc.  Angcl.  Sahcct.  &  Fulgof  qux 
^dicit  communcm  inLjubemHi^C.  deteftam  Johan. 
Andr.  inaddit.ad  SpecuLtit.  deteftam.  verfquid fiis. 
Bart.  in Lheredespalamiinprinc.ff.de teftam.  &  ibi  A- 
lcz.  injipoftill.adBart.  qui  dicitiftamcommuncm 
.opinioncm  Aogtl. in Linftaudem  y  ^.  i.ffde  teftam. 
tntltt.  Imol.  incap.cum  tibt,colum.  ^^verj.quiitauiem 
^itflatcrtde  teftam.  Alzx.ind.LjubemtHyin  ftn.uhi 
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dicit  iftamcommuncmcffcopiaioDem  Angcl.  A- 
tzxin.  lnftitut.de  tefiament.  inprinc,  colfim.  4.  wrf, 
n0tatftAmgl0Jfam.Alzx2nd.in  conf.izxolum.z-in  fin, 
n)trf  hoc  etiam probatur ,  ubi  dicit  iftamcfle  cpm- 
mixncm,volf4mA,f^conf  ^  ^  ,*vol  yf^conj,  47«  nu.  7. 
^'^l  z.G\i2\<!itn(.in tit.de hATid.inftitut.caut.  1.  uhi 
di o  c  m m  a  n cm  A ngcl  rf. /. hAredes palam ,  in fin, 
^rincipjf.deteftament  6^  ibi  kttiin  infin,  Cotn.c^n- 
ftlzG  i.num.iZ.volHm  4.  Afflidl  qui  dicit  commu- 
nzv[\decif\^l,nHmz,^csCin.  cjui  ctiam  dicir  com- 
muQcm  in  con/.io.fi,  ^ . 'vol.  4 .  J al./» conf.  i  i^.voL  t . 
Knin  ii^conf.iz  n  ^.d^nu,  1 2.  W  i.  Marianjun.f» 
conf.j  j\.^.num.i  ^.^confiy^.nu.  %6  eod,  vol.  Ayra. 
c^;7/i  ij.inprinc.Dcc.inconf^.^^  num.  j.ubi  dicit 
commun.  Bcirrand.c^;^/^i  t  i.col.y.  vol.  i.  ubi dicic 
communcm,©''»^^'»/"?^  colum ^n.ubiidcm  dicir 
Jotian.Crotc  inrepet.l.  t  §  [i quisita.colum.^.ff.  deV, 
O. Socf □  conft z ^.colum  5 .verfjexto advartendum% 
nbidiciccommuacmoi»»aioocnt\  Corn.  conf  1 57. 
infin.vol,  i  .^xirinA.conf  \  ^z.num.j  ^vol.i  ^K\y  in 
t.l'§  ftqui6ita,num.^  ff.deV.  O.  Bocx.docif  t  j.  An- 
XOn  GAbvicl.lih  ^.deteJiam,conclufz.num  i.  com-^ 
muncm  quoc);  dicunr  Vill  &  Fich.f»//>.r.67.  Soar. 
inltt.T.^  i'CT97'  Kirchov.  verf  teftator  interroga^ 
ti44atabellione  Gribald  }ieres,reg.}.^tejiamentum 
reg  9  Mufcul  inlit.T.  10  Covzr.in cap.cum  tibi ,  i  j. 
n.^.detejiam.jul  Chr.§. teftam.q  ^y^na  i.Mcnoch. 
Uhr.4..pr£fumpt  g.Zaf  confil  j.  num.  ij.volum.u 
'  Vafq. w controv.  illuftrib  lih.  5 . eap.  i o  i.num. 4.^  de 

fuccejf  creaf.§.i  num.}i.V3i\xl.hton»inl,  i  §  fi  quii 
ita,  num  5 \.Jf.de  r.O.Eman.  Sozr.ad Gomez.variar, 
'refoltet.lih.i.cap.t  num  6.  MichtclGrilCdeinftitut, 
qu&ft.  I  S.fium.^.  Diflcnt.  Jaf  indicij.jtibemtis  infin. 
Hu^cji  tcltamenmm  poilquam  cx  voluntatc  rc- 
ftacons  cft  confcftum  k  Notario  coram  tcftatorc 
&  ccftibus  rccicctur  &  ccftacor  inccrrogctur  ,  aa 
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haercdem  cflc  vclit  fcriptum  io  tedamciJto :  ipf^ 
Tcr6  coram  teftibus  rcfpondcat,  vcUe  k  iic  fana; 
mcntis  &  fani  corporis»  carcat  omni  vexationc  cu- 
picntium  infticui  y  tcUamcntum  valct,  Bald.  num* 
Jafon num.  lo  ^  i  i.inl.jubemti^,  CoU.  dg  tefiam. 
Jacob.  Mcnoch.  lib  ^^fr&fumpt.  Z.num,^,  Iten^ 
quandoNotariusnonantccx  voluntatc  tcflatoii^ 
tcftamcntum  confcripfit  appofito  ha:rcdis  comi- 
ne  :  fcdco  initanti  przfcDtibus  tcftibus  aliundc 
fcicns  teftatorcm  voluillc  hjcredcm  f-ccrc  Cajum, 
intcrrogattcftatprcm,  an  h^rcdcm  clfc  vd't  Ca- 
jum ,  &  illc  rcfpondcat, veUc  glofl  Albcrt.  Papicnf. 
Cyn  Jacob.  Butr  Bald.Bart.Johao  Fab.  Saiicct.  in 
d.ljubemtiSy § . oportet,  A ngel . in  l. heredes paUm  Jf  dc^\ 
teftaq^ent.  imol.  incap  CHmtibiy  num.  1 1.  detefiam, 
V  Angcl  Arctin.  Inftitut.detejiam.  inprinc.verfnotai-. 
Jiamglojfam,  Francifc  Arctio.  in  l.f?Aredes palam ,  in^ 
fin,princi^.Jf  de tejlament  Fulgof dicij.jubemu4f 
infin.  '\b\  comniuacm  teilatnr  ,  quod facit  ^  Alcit. 
im6Scjs^(.num,  i  oAdcm  hUxsind.  conjil  it.colkm, 
i.wrf  hocetiamprobatur i  lib.  i.  (^confil.z.num  8., 
lib.  t.  Barbat.o;?///.  i^.colum  ult.verf mcobjlatMb. 
i.GiVLtMSco7ifil.  lo  num.  i^Jib.z.  BcntSind.confiL 
infin.lib.  i.  ubi  comrauncm  cflcaflcntRip  inl. 
i.^.fiqut4ita,num,c).ff.de  y.O.Bocii.^  }  S*^  Syl- 
van  conf^^.num.  i  o.  Gram. decij.-j  ^.num  3  ^.Com- 
muncm  tcftatur  ctiam  Alciattts  ri:^^;?^!  570.  Tam 
abunde.n.  j.^  Socin.Jun.i;>r(?«i/i78  ».  1 6.Mh.z.Cz' 
fh^l  conj'  ^  ^6, n.^6.^n.^  iJib.  y  $c  cam  aitrccc- 
ptilfimamMcnoch./ii.^./TiyV^m/^  S.nu,  10.  quo^ 
paria  fiat  orc  propno  vcl  alicno  cx  pioprio  coi^- 
fcnfu  &  volun^^ccloqui  6c  hxi;ec!cm  nommarc:  itz 
enim  videmus  itipulari  poflc prarfcti^is  nominc >  (. 
procuratori  pr£j'entis,Jf  de  V.  O.  cuni  taniwn  non  nifi 
utroqueloqaentcjlla  conirahacui,/,  i.i;z/r<«r.^*'/« 
V.  O.  ncc  pra:cisc  lcges  Yolunc  utnooicnhx^cidis 
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«pnmatl  fcrf  ur  autnomcn  crprimataut : 
tabili  figoo  cum  dcmon(trct>  /  quotiensy 
nomen  ,ff.  dehAred,  inftitut.  /. j  8  jf.eod  L  t.ff. 
^ podhum  l  certum  ff.  (i certum petatur.  lt( 
nonaNotario  fcda  ^crfonapnvata  tcftato 
roparctur  &  Notarius  fcribcrcr,  atque  dc 
inlljtuto  iaftrumcf>cum  conficcrct/Corn.  ^ 
nttm.^  Itb.^.  K^in  conJ.i,nnm.9  (^conftL  i 
11  lib  1  ^icaocU  inconf     num  ^  Qf^num 
1.  SxquocQim  tcflatorc(tfanusmcntc&  ( 
opcimcnovitquodagit  ConcradicicB^ld. 
bemft4,num.  5  &  Ruin./ibi  parum  conftan^ , 
*9  num.iylib.t,  Iccm quandonon adcll N( 
fcdfcptcm  tc(tc!stantum  vocati,  &  ccltaco 
rogacur,aa  Cajum  hxrcdcm  faciat ,  &  rcfp 
faccrc :  icA tcaccpcr  vcfbum crcdo,  Mcnoc 
frJLfumpt  8  num  1 4.. verf.extenditur  terttby  ci 
ficfcpt  nn  ceftjs  prxfcnccs  crtc  Sc  fcripcura  c 
ticituraNotarionon  ficdcfubftantia:  Iccr 
coaftatccftatorcm  tcftari  voluiflcSc  inccri 
aNotariorcltator  vcl  aprivata  pcrfona  Ad 
rctiB  inftit.  derefisim  in  princ.  num.  1 5.  Pct; 
intra,^..ietejlam.conjug.  lib.  i.cap  ynum.$. 
""^onfil  54  Hum  \o  Socin  Jnn.ctfnfiy^  nurr. 
%.  Alcr  conf.^  5  num  i  i.lib  j.  Potuilfctcni 
Vadicerc  ,  fi  nolaiflec  hajrcdcm.  Diflcnt.  J; 
'Bild  tnd.l]ubemu6,Kom.confio6.  YArS.  ji? 
-Calcan  conf.pi.num.  10.  BcUoti. confiL  74. 
Tiertrand  conf.i^i.num.ylib.  5.  Molin  ad- 
iconf.  11. num.6*lib  i.  Itcm cum intcrrogati 
"Aaa pcrfona  fufpcfta>  puta a cofanguinco 
^icbat  ha:rcs  infticui ,  cum  fuent  in  faculca 
tcllatorisrcfpondcre ,  &  non  rcfpondcrc : 
^intcrrogatio&ptrfuafio  pcrfona:  fufpcfta 
^juxtA L  I  .Cod.fi quis alicjtiem  teftariprohtbuit 
^cn.conJiL  119  Jib.  i.Dcc.cmf.4.S9.nHm. 
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^ovfi.num.io.Ub  1. Mcnoch. Itb.^.prxfumpt.  8 . 
lo.Itemfi^cftacorifte vereiana:mcQcis  3c  iaceile- 
£lusiDcerrogacuS)anfaciar  Cajum  hxrcdcm»  rc* 
Ipondeac  quod  fic  ,  non  repeccodo  cjus  nomeQ< 
Cotn,conJ,yy  mim.yUb.^.  cjuod  inccll  gunc, cum 
omninocItfana:mcncis,&  ccrtumcft  (^uodccnari 
voluicRuia.r^?n/8.^^«/??.7.Barbat.  conf  ^  ^.colum.9» 
verf.LiMb.^.Socin.Jiinxonfiy^  num.z^.ltb.  i  aI- 
ci^i.rejponfsyo  lAcnoch.ubfJ'upra,num.i^.  Plani 
iioftra  hxc  Hxccpcio  noDnu:Iis  in  cafibus  ccAat»  ^ 
primuscafuscft,  quando  tcllacor  non  poccrac  lo- 
ui  arciculacc  &  lucclligibiliccr  uc  dicic  Barc.  & 
yn.inl.]ubemu/5,C.deteJtam.Vzul.  Caltrcnf /»c(^»- 
fil.  1 5  ycoUi?n.penult.volum.i.]^^oh,BiLing  &  Joh. 
isLh.Angci.ind  Ljub€mu4,Kon\SLn.  conftl.  3  le.sm. 
duhio.  Qzlc^n.eonf^  i.cQlum.  1.  infin.  Salicct.  ind.  L 
jubems46,  Socin.evnJ.io.volum.^  Dcc.conf^S^.nu. 

^.Knin.confz.num.Z.xfoUim.i.^^confio.voL 
3.  Zaf  confiii.volum.  1.  Bald.  conJ\  5  ^.volum.  5. 
€onfi%o.volum.^.K\cx.conf  10  s^num.y.volum.y.  ^ 
Cotn.conf.^.num.j .volum  ^.^conf  x6i.num.\Z*  ^ 
wl.4.  ibidiciccommuncm  opiaioQcm  Alexand. 
in  conf  1 1.  volum.  x .  JaCi» conf.  114.  volum.  1 .  Boc. . 
d§cif.i  5. »ii;w.5.Johan.Crocc  m/. i,§.fiquisitAyCoL 
j^.wrfprimm  cajw^ff.de  V.  O.  Ancon.  Gabr.  Ub.^,,  , 
C0ncluf.  x.num.j^.  Alccr cafus  eft,  fi  ccilacor  mo  ti  t  .^l 
fucricproximus :  hiccafusconcrovcicicur,namcc- 
ftamcncum  non  valcrc>  quando  celtacor  cilcc  mul- 
tum  gravacas&morciprozimusrefpondicPauI  de 
Caftr cnC  confx  5  5 .  volum.  1 .  Jaf  m  ljubemu4 ,  col.fin. 
C.detefiam.  Affim.dectf  1 45.  Socin.conf  1 8 .  coUim. 
fin.volum.  5 .  Calcan.rt?»/  91.  Ruin.  conf  8 .  num.  7. 
voL  } .  Rip.  i^   '  .§.A       it^^num.  9  .ffde  F.  O.  C o a- 
trarium  tcnct  Alei. conf^i.colum.z.verftamenprA- 
miffis  non  obfiamibui ,  volum.  j  Calcaneus  /»  ^ i?;?///, 
5i.diftinguiciAboccafu>utfi  teftacor  rcfpondcac 
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pcr  vcrbum  fic ,  tufn  doa  valeac  tcftamentum : {c-» 
Cusfircfpondcat  pcr  aha  vcrba  (icnocaiitia  fanam 
mcDtcm  &  bonum  intcllcftum  teftatoris.  Ter^ 
riusc^ins  tll,  C\  teitator  cumintctrogareturgravi- 
tcr  argcotabat ,  hunc  cafum  tum  dcmum  admit- 
tUBtjquando  ultrainfirmitatcra  &Notarii  vclal- 
tcrius  inccrrogationcm  aliquafigna  concurrunt> 
quar  oftcndunt  tcltatorcm  noluiflc  tcftari  >  Zaf. 
eonfiL  y  num.  ^j.i/erf.namprimo,  qui  vulcrcquiri 
J  tria,  &  Socin.  Jun.  confiL  i8  j.n//?».  lib.  i.  Me- 
Boch  lib,  4  fyr£jumpt.S  pof},num.  57.  verf  decUra- 
turnunchiccHjus.  Signa  autcm  rcccnfcntur  hxc: 
Primum :  fi  nunquam  antc  dcclaravit  animum  te- 
ftandi, aec jufiit  vocari  Notarium  &  tcftcs,  tum 
fi,  cum  morbo  vchcmcntcr  laborarec,  &  intcrro- 
garus  vidctucitarcfpondiflc,  utfcab  caintcrroga- 
tionis  moleftia  Hbcrarct,  &  fi  fortc  fuiflct  aliadc 
rc  intcrrogacus  >  idcm  rcfpondiflct  Cyn»  in  diHA, 
jubemusy  verfultimo  qu£ritur,  Cod.  deteftam.  Alcr. 
eonf  1 1.  nnm,  6.  verf.  Qf^ideolicet,  lib.  r.Corn.  confil. 
\0)Anfin,lih,i  confil.jj  num.%  //^.4  Roman  conf 
^06'  Socin.fen. conf  ii^.num.j. verfpr&terea fub- 
ditylib,!.  ]7i(on.cdnf  i96,verfitem dilifmter ,  lib,  1. 

Ruin.  conf  9.».  1 4.  lib  i.confiL  %.num.  7.  //^.  j.  Gran 
.  confio.num  ii./rt,i.Socio.Jun  confi  ^6.&confiL 
1 1 8  J ^num.^i  31.  lib.  1.  Pcck.  tra^. detefiam. eonjug. 
lib.i.cap.^.num  9  Silvan.r^?»///. 54,»«  10.  verfnam 
Alhertus,  Mcnoch.ubifupra.n.  j  8. 6*  3  9-  Alterum 
fignum  cft,  quan  do  tcftator  pra:  molcftia  modo  ia 
hanc,modoinaltcramlc£tipartc  vcrtcbatur,  no- 
lcnsloquiitautpauloantcfacicbat,  oltcndcns  a^- 
grc fcrrc, quod  in  ca anrictatc his  afficiatur  molc- 
iliisCaftrcof  ftf;^/i/-  i^6.vifopunBo  aUegationi- 
htUyColum  i.verf namquod^^coL  i.verffedhic  in- 
tervenitplusjtb.i  EtCaftrcnfcm  ita  inccrprctatuf 
Alcr.  confi  },num.iiiVerfitemfHndat,tii»  j . Socia* 

fcn. 
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tcn.coMplpi  num.  ij.^verf.itemexhis qUAdiSaylib» 
j.icactiamconiidcratCorn  cenf  i.num.  ^.'verf.i^ 
umflurts  teftesylib.  4  Mcnoch.  HbifupriypoFi^  num*, 
59.  T«r/i«mfigDumeft,  cum  tcfiator  graTiccr 
grotans inccrrogatur a pcrfonis fufpcdis ,  vcl ab  u- 
lorc,  qtTCB ,  dciesdc  fcripci  harrcdcsrcpcriuntur,  vcl 
aNocario  ab  ipfis  adhoc  v<^caco,  aut  fubornato, 
Caftrcnfrf,c/);2/.i5^.&Socin.\cn  tonfii^  n.j.verf 
hAM opinionem.lib.  z.^n  3.  verf  oiiavo prAn/iffa^ 
idem  conf  9  t.num.i6.lib.  3 .  Kiiin.c/jnf^  n.  1 5 .  confiL 
liniiMh.i.  0cc.conf6\.n  14  /ik  1.  Mcnoch.//^. 
4.prA;ur^pt.2.n.40.  ^artnmfi^num  clt .  liantca- ^ 
liquod  tcQDpus  fcccrat  tcilamcncum  folcnnc  8c  ha« 
buic  ccmpus  mucaudi  &  non  mutavic,  cum  enim 
nonpracfumicurccrtacorvoluiflcad  fimpHccm  al- 
tcrius  inccrrogacioncm  exiiicns  in  morcis  arcicula 
&unomomencorcvccarc&irricutB  faccrc,  quod 
folcnniccr  &  dchbcraccjamfccic ,  &  cantoccmpo- 
ri6fpacio,quorcvocarcpoccrac>comprobafrcdici«i« 
tur,ita  intciligit  Dd.  Mcnoch.lii.^.prAfumpt^.pgft 
».41,  'verfquartumefi (ignumyCoin.  conf  i  j  1  nn.^^ 
verf^  maxime hocperjuaderiy  Idcm  conf  j 1 9.  col.  ji^ 
'verf(^maximecumpauloanteJib.i.Socin  fcn.  conf 
^t.n.iy.wrffedpr&mifpsnocbftantibt^ylib  ^.Ruia^ 
€onf.^,nttm.i^.lH.z.^ocin.]\in.confi%  5  n.^^.lib.u 
Bt  ita  vidccur  Dd.  inrclligcrc  Anton.  Gabricl.  dete^ 
ftam.Ub. 4. concluf  z  nu. y .  njerf  fublimita  quando ex-* 
prefseccnftat  deteftatoris^voluntate,  €}uinium  fignu 
c{l:<|aaQdo  teftator  ica  argritudine  opprcffus  in- 
tcrrogacus,  rcfpondit  modo  quod  fic,  modo  al>- 
nucndo capicc:  Nam hocmodooftcndic,non in- 
tcUiecrc,  nccanimuhabcrc  tcftandi,Mcnoch.  ubi 
fuprdyWrfquintU  efl  fignit  allegans,  C  oiB.cor.f\  7 .  lib. 
i.Sextum  (ignu  cflrquando  tcftator  cxprcfsc dixic, 
nc  fc  molcftia  afficcrcncrna  cunc  fi  intcrrogatus  rc- 
ip6dit>Yidecurpociusfcciifcad  eyicandamolcnia, 
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quam  animo  teftandi :  ica  confldcrat  Soctn«  Sen. 
conf  119  num.j.verf,  nampreut  ex  diclo.  Mciioch. 
ubi ft4prkyverffextumjignum.  Septimum fignum  cft, 
fitclUcorinfirmus,  noncfl  libcix  voiuatatis,  fcd 
fubcuftodiacjus,  a  quo  interrogacur ,  cum  cnim 
etiamfi  con  ftat  cum  voluiHc  tcftariXcd  igooratur , 
quemhcrcdcmfaccre  volucrit,  fi  intcrrogatur  an 
vclit  inftitucre  aliqucm  cx  lUis  >  fub  quorum  cu- 
llodiacft.&refpondet  vclleinftitucrc,  non  fubfi- 
ftictcftamentum :  Corn.  confj^.num.^.infin  (^n^ 
ylib.i.^confi  i^.num.^-infin  lib.^.  Mcnoch  ubi 
'^:Jfi(pra,num.i9,    Quod  fi  aUqua  cxtant  figna,cx 
quibasconftarcpoiUc,  tcftatorcm  graviter  a:gro- 
tanccm  ica  voluiffc  tdtari ,  valec  ccitamentum  : 
Mcnoch. //^^  4  prAfumpt.%.num  5  j.  vclucfijam dc- 
claravic  voluncacem  fuam  ceftandi  ica  &  ica ,  &)u£l 
fic  ad  fe  vocarc  Nocarium  &  ccftes,ut  ita  tcftarctur, 
quiquidcmNotarius  vocatus uti inceUciitabiUis» 
a  qutbus  vocatus  fuit,  tcftamcntum  confcripfit,  & 
coram  ccftibas  tcftatori  legic,  &  cum  incerrogavir, 
an  iUum  a  fe  fcnpcum  harrcdcm  infticuac ,  &  rcfpo- 
dcacccftacor,  fc  icainfticucrc  lAtnoclu  lib.  ^.prA* 
fumpt,  8.  num.  3  8.  Itcm  qaando  ccftacorgravicer 
argrocansjamanccnonexprefsc,  fcd  cacicc?  dccla- 
ravicraencemfaam,  uc  qaando  jufliradfc  vocari 
Nocarium  &  fcptera  ceftcs*.  &  iUis  praefcncibus  di-* 
daricNocariotocum  ceftamcncum  ,  &  Nocarius 
cofcripco&  recicaco  inccrrogavic  ccftacorcm,  an 
ica  ficri  vcUec,&  iUc  aJBrmavic,  vcUe  Mcnoch.  d.  /, 
num-^^.  Icemquandorcpcricur  ceftamcncum  ricd 
ac  rcdc  coodicum,ac  fi  ab  co ,  qui  vcrc  fanus  cflcc 
mcncc  Sc  corporc  fa(5lum forcc ,  nam  valec ,  cciamfi 
fic  conditum  ad  altcrius  inierrogaciunc ,  Mcnoch. 
d,  l.  num.  54.  uerj.  tertium  eR Jignum,  Iccm  quaodo 
tcftator  gravitcr  «grotans  cft  inccrrogacus  iim- 
plicitcr,qacmha:rc4cmfaciat,  acipfc  rcfpondit^' 
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CajumrclScmproDiuni,  atquc  itapcr  fug«ftio- 
oem  Bon  fuit  inccrrogacus,  Menocb.  d.  L  'verj.qHaf^ 
tHmfignum,  quod  camcn  incclliguncii  alia;  urgcn- 
ccs  pr«efumpcioncs  noQ  concurrcnt  Mcnoch.  d  loc. 
fimilicer  valec  ccfbmcncu ,  ccflacor  infirmus  fub- 
fcripficfpccialiccr  Mcnoch.  d.  loc»  verj,  quintum  fi* 
gnumefl  Iccm quando indituic cos.qui fucccfluri 
crant  abintcflaco ,  Mcnoch.  d  Uc.  6^arfU6  cafus 
*  cft,fitcUacor  voluittcflariin  fcriptis  Ancon.Gabr. 
Ub.^.concluf  -L.num.  v^.deteftam  quod  vcrum non 
cxH\vrciZilAcnoQhAib.^,prAfiimpt.%.num.  4.  cxco, 
quoddivcrficacisracio  incer  ccitamc  cum  nuncu* 
pativum  &  tcltamcntum  fcriptum  nulla  rcddi 
poflic. 

Ezco>quodha^rcs  dcbcc  nomiaari  orc  tcflato- 
risconOatjquodxcftamcncumnutu  vcl  fignis  ficri 
nonpoflit,undefia:grotu>  amplius  loqui  ncquit,| 
5c quis ad  cum  dicit,fi  vis mc  haercdem  inftitucrc  r- 
ftfiDgc mihi  manum ,  hoc  cafu ,  quamvis  tcftacor 
manum  iliius  ftringac  vcl  aliud  fignum  oitendac» 
camcnccftamcncum  non  ysihtc  ih  Ljubemu^ , 
X9.num.^  h2.iinum.i3^A>num  i.^num.z.C.dtj 
tejlam. Paul.  CaftrcnC  i»/.  ^inepiftola, x  1.  C. defi-^ 
deicomm.Sozt.intheftcom.opin  lit.T.num.^o.  quod 
ampliacurcciaminmilicc.nam  &isgraviccr  vulnc- 
racus&  dccumbens  nutu  &  fignis  non  potcii  cc- 
ttari,fcdrcquiriturutarticulaca  vocchi^rcdcm  cx- 
'  fiimzt]3iCind.Ljubemt^iX9,num.  ^.Cod.  deteftam. 
Ampliatur  ^.in  ccftamcnco  pacris  inccrlibcros  JaC 
inLlicety  i  ^.num.j.Cod.depaSi.^in  Ljubemu^yi^.n» 
4'C9' 5.BaId.»«;».i.Alcx.»«»?  i.j.^.Paul.Cattrcaf- 
nHm.z.C.de teftam.  Damth.ad Lhac cenfiiltfffima,ij . 
§.eximperfe^  i.num.  ^o.C.deteftam.  Clzi.^.teftams 
f.8  DiflencicDominic.Cardin  Tufch  tom,2-praS. 
concluf.lit.T^concluf  11  j.nu.ult.  An  ccftamcncum 
nucucondicamadpiascauias  valcacyideinfra  de 
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|ffftart^ai!ff  pias  cmfas.  Hasrcs  inftieuciis  aoii 
^lligitai:  qai^iajieftamepco  fcripcus  «oa  xcpc-j^ 
ncur U,^nncM€§nj$QmMlt.v^l.liy  ^4ii.iMu.  5. o»^ 
ubiumcnhancfcnccntiam  duobus  modisi  puca 
ia  bxredis  omillione  ex  erroce  Nocarii  fa&aj» et 
tfxt^ia  Iwrw.C  u/bm.  &  ub^cx  c^fafipae  ad- 
TCr&rii  li«res  cercificaturjimitat.  _ 

.  H^redispcrfonadetccefrcccrca,  ubi  harrcdis 
perfppa  cft  dubt2i»a<ia  valcc  infticucio^iL  f  ^i^/m»  9% 
§  hAresaMtimyf.de bMdMfihHt^  Cht.§.  ttfinmmi.^ 
M^fi.^e.nH  I .  Exceptio frima,  fi  tcftacor  aliquam 
pafoi^aiQofteA^pAS.dicac^hicmibihsrcs  eito» 
mm^SS'inprin€.8c'M^ 

Jiituend,  Mantic.rf^  conjeSluK  ultim.  wluntMt.  Ub. 

tif,i.»H9hs,  ^iffi^Ji^n^  ^  q^is  nomen  hac- 
rcc^aQB  quidem  aix\(.iadabicabili  camca  iigaia 

eum  dc  moii  ft  ra  y  i  t>  modo  demoaftcatio  coatame* 
hs^n^^^t,  d. l  qucties,  i.fiqMUmm$u.  Turpes  e- 
^^paftrationcsiqux  noca|idit^U|uu:cdi$ 

f rauafcribttntur.odiate^tQiis  proaon  fcripcis 
abcncur,  OurpiM,  f  7  f.de  legMt  i.  aliud  in  illa  infti- 
lu^ionecft^fiiu  fc{:ju;ipi;p4lius.incusim^ 
>  i^l^deme  iiieritosji^srcscfto^hasre^cmaam^ae 
jeum  malcdido  mfticui  poiore  conftac>quam  male^ 
4i<dk^^  contumeli^/cdadmonendi  at- 

.  d1uj abjargandiicaufiidicippjffit,  IMyerbis.^s. 
iUM  $nfiitHtio,ffJi  h^m8^^»i»d.Dwtn.^  riitr. 
jdjlJmftd.infiit,cMp.i.verf  hicreperiunturdua  capitM. 
^kj^^ipi  c  contuiBclia  9on  iccm» 

qtti|i|aceib  coti;igat ,  quis  contumcliam  inferatf 
experfonarum&:  rcrum  ctrcumftauciis  liquet» 

lupjit^tlj^i^^  f  ic  mal^  de  me  m6« 

ifitas  harres  efto;  tcNitHJa^  autcm  ad  (peciem 
ejjc4«rcftam,uc  Ticius,qui  ert  fcorcacor ,  adulcer , 
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ffeftamentofuofiliosiacrcpans,fcripfic,infamcsfi- 
liosjurcnonfacianc, apudboflos  camcn  ^graycs 
Tiros  opinioncm  cjus,  iqui  patri  difplicuicj  oncrari 
itm  qHA  I  ^.C.exquib  cauf.irrog.  tx  quo  icxcu  nd- 
tacJacob.Butrigar. i»/r/«<?.//e/f/?*i^.»«.40.  talcmi 
tcftimoniorepclliDauth.  ^rey^^iw.».  jii.  vidcin- 
fra dc iis>qua:  infticutioncm  ip£am  inutilc  faciunt. 
'Exceptio  tertia  eR ,  quod  fufficiat  ad  hoc  ut  harcs 
ccrcuscrtcdicatur,  finomcncjusin  tcftamcnto  fifc 
cxprcirum,nam  qui  probat  nomcn  fuum  in  tefta- 
mcncocflcfcriptum,obciQCC,nififidtplarc5  ejuldfi 

flominis>ci!jusprobatioadvcrfarioincambic,nain  ' 
plur^Iicas  nonpraBfumitur,crgois,qui  hocalIcgar> 
oftcndcrc  tcnctUr alium quendam  cjufdem  nomi- 
nis  repcriri  ,  habcncem  cafdcm  dcmonftrationc» 
'      utproiadeinccrtitudofubfitBart.i^/y/j'»/^  fer^vu» 
S-fiinier dH0Syn.\ .C^{{i.  n.  i.  &  j.Jfdele^at.t^Simt 
dcPrxz.d^ mferp.uh.vollib.f  interp,j,duk^.fol.ii, 
^      num.i.  Ecfiprobciuraliuscffecjufdcm  nominis, 
^      tumis,quirationc  confanguinitatis  ,  amicitia:^ 
convcrfationis.autaliadc  caufa  dc  fc  tcftatorcm 
^     fcnfiffc  probat.obtinebit/ intcmpus,6ii.fin,ff.dtj 
<      hi,red.inflituend  lfalfademonfirat'o,     ff-de  condit. 

•  &demonflrnt.  Baitol.  fnLduofuntTitii,num,  %,ffi 
t'  teft.tut.frsinciCc  lAzDtic.de conjeSiuf.ultvolunt.lfP^ 
(  4  •  ^'^-  ^ .  S  i  m  o  n .  dc  P  j  X  c.  </e  interptet  ult.  volunt  lib.  5 . 
^     interpret.i.dub.j^yfolut.m  X.  Exceptioj^.^itcR^tot 

•  inftituatpropinquos,  tum  cnim  intclliguncur  ii^ 
k     quifuntinpotiorc  gradu  &  fuccclTuri  ab  intcfta-* 

to,  quoniam  ycrba  tcftatoris  dcbcntrcfcrri  ad  in- 
\  tcllcftum  juriscommunis>/.r/<;zi/>/i,5  jij.y?».  &ibi 
^  Barcol  Bald.  Imol  Alberic.  &  Caftrcnf  ff.de legat. 
!•  2.  Dauth.  di  teflament.  num.  318.  EXceptio  quintM 
»     ifl,  quando  inftituuntur  ccrti  dc  inccrtis^fivc  com- 

mittitur  tcrtio  alicui  clcftio  ccrtaru pcrfonaru dt  / 
^     iaccrcis^  ut  inftituounumcxfcrvisi  fratribusyel 

•  ^  K    a.  cogQSi^ 
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cognatismci$>qucmTiciuselcgcric  Dauch.  d$u^ 

Rcusiofticucionisquatuor  in  rcbus  vcrfacurt 
(i.^  iapcrroQaiisrcclisiDfticuci.  (t.)  inlnflicueo- 
di  modo.(  5 .)  in  numcro  hscrcdu^(4.)  &  fi  plurcs  in- 
fticucifinc^ioparcibushacrcdicacis  inccr  cos  diflii- 
bucndi. 

In  pcrfonainfticutiharrcdisrequiricur  ut  fit  ca- 
paz.  Incell  guncurauccm  omnes  cffc  capaccs  qui 
noncxprcfsc  prohibencur  Ds^nth.  detejlam.n.  x^y* 
Hincdcducicurprimd  rcdc  indicui  cum»  qui  cft 
apud  hoHcs  J.tllainjiitutio,  1 i  .ff.dehAred.  injlit. 
quiahicincelhgicurcivisRomaDUS  cflcioftitucus 
DcBcficiipoiUiminii.  oamfi  capcus  dccedac  apud 
hoftcsinullainfticucioefi»  (i  rcdeac  jurc  podhmi* 
niiperindchabcLurquafiin  civicacc  fcmpcr  min- 
f\({cud.LillainJIitutiOi§.i.i.fiab hoflibMylnJHt  quib. 
mod jmpMtr.pote/l.folvat.  Sccund6  dedi^cicur rccli 
initicui  a  pacre  61iam  ,  qua:  reounciaYic  paccrnce 
kxrcdicaci  cum  juramenco>  Didac.  Covar.  incapp 
fUMmvi6,part, }  Anprinc.num.%. de paSi.  in  ubi  di« 
cic  communcm  Grafll  §.injiituti9^qu£jl.  1 1 .  Eciam 
quandocon  cancumpacri>&inmanus  ipfius  fadla 
fuicrcnunciacio  >  fcd  cciam  quandofuic  fa^a  ia 
manibusfracrum&pacrispro  ipfis  fracribus  Bald. 
incap.adnoftrMm^extr.dejurejur»  Schznc  omnium 
cireopinioncmdicicRodcr.Zuarcf.«;f 
prioribM,  ^Aimit.adl.regiam,  num  i.  C.  deinojfic,  ti" 
Jlam  Gra(r$  Infiitutio^quAjl.  1 1.  nam  poceftpacer 
filiarjuramencumrcmiccerc  non  modo  infticucn- 
do  i  n  ccftamcnco  fed  cciam  ab  tntcftaco ,  &  cott  vis 
a  patris  confcnfu  &  posnicencia  depcndcc.  Scdaii 
hoc  cciam  procedac  co  in  cafu  quando  filia  noa 
fimpliciccr,  fcd  difcrce  mcdiancc juramcnco  ica  re- 
nunciacyquodnimirum  cciam  nolic  fucccdcre  cx 
ccltamcnco»  fi  luerrs  a  pacrc  iftfticuaciir  ?  concro* 

.        '  Tcrti- 
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titUT^Bzn.inl.pailHmquod  dotali,  8c  ibidem  BaM. 
Ht4m  15.  &  Jaf  r/rr/»  fecHndam  qHAftionem  Bnrtali, 
Virf.fecundo^adhuc  fortiui  amplia.  ^notxxm  opi- 
oioaem  dic  i  t  commuoem  JohaD  .Croc.  in  l.Jlipula- 
tio  hocmodoyff.de verbor.oblig.  qucm  refcruoc&  fc- 
qauorur  Parif.  confz^,  num»  90.  vol.  1  GralT  $.  in^ 
JfitHtioyquiJl.  iCnum  j.  voluoteciiimiftoiDcaiW 
noQol3llaQCcjuramcDCo  filiam  cx  ccitamcoco  pa- 
terQocapcrcpoirc  >  quod  paccr  jurameacum  filix 
poffirrcmicccrc.  Scdcoocrarium  co  io  cafu  ccdcc 
Zaf.  in d  l.Jlipulatio  hoc  modo,num.  3  i^uf^ adnu.  5  6* 
Tcrci6dcducicur,  rc<£lcioilicuifiIiam  hacuco  cx- 
c\\i{imlAcQOc\i. di adipifc.pojf  remed,^  num.^. jzim' 
Tiuc^  intra^.  le mort laifit. dtclarat.  g  n.  i.FraociC 
ficc.  conf  10 j.num.%.  Eciamio  ceftamcoco imper*^ 
fcdloiocerliberosCurc.JuD.  inl.hac  confultijfimat 
^eximperfe6loynum.  15.  G uilielm. Bco edidt. mr^^. 
RaynutiuSy^uertjeJlawentumfnum.  8  i.detejiament. 
hotr.decif  1^1, num.^.GTSiCC  §.lnJlitutio,  quijl.  10. 
num.  1,  oifi  itacucum  cxprcfse  cam  ex  ccitamcoco 
^uam  ab  ioccfUco  cxdudac  Barc.  Dcc.  &  Jaf  m/. 
Jin.C.depaS.  PsitiCconf  5  4.  num.  j .  volum.  x.  GrafH 
d.loc.  Quarco  dcducicur,  rcAchodic  omocs  civi- 
caceslijcrcdc$ioft<cui, /.AArfii>a/*f>  ii. C.dehdred.  - 
injlit.  ica populo  Romaob  mulca  rcgoa,  puca  Afiay 
fiichyaia  >  Liby;)  &  alia  ccftameocis  fuoc  relt^a.' 
QuiQCo  dcducicur>rcdc  Priacipciuiotticui ,  dum- 
modoooD  iofticuacur  licis  ciMiZyLsi. ff.de  hared. 
injlit.t.nondubiumy  1 6^C.eod.  Scxcd  dcducicurj  re- 
Ac  iofticui  excraocum  ccftacori  piaoe  igoocum » /. 
I  i.C.dehAred  injlituend.  Sepcimo  dcducicurjrcAd 
iofticui  mulieres  impudicas  >  quarum  cameo  com- 
plcxusjurc  civili  ioccrdidus  ooo  eft,  Simoo.  dc 
Prarc.  deJnterpret.ult.vol.lib. )  .interpret.  1 .  dub.  ^.fi- 
lut.  1.  num.  X.  Oftav^  deducicur  ExcommuDica-» 
tumrc(flcha:redem  infticaiiicaccDCDcBaid.m/.  i* 

it    t  Cod. 
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C9dJefacr^f.Ecclef.l^cdAc^cn»conJiL  1 1 8.  Domm^ 
i^c(^pjecernimws,de  fent.  excommunic  Ancon.  Ga- 
hnA.Ub.^.de  teftAment  concluf  i  .num.^.&c  cft  com- 
munis  opinio  Grafl^  ^.Lnflitutip^qu&ft.^.  ratio,  quia, 
rclcgato  ^cjuiparatur.  Diflcntit  Rolandia.  de  /e- 
fiament.ruhr.i.infin  Non6  dcducitur  fcrvosalic-* 
Bosrcdckarrcdcs,  iaRitui ,  modd  corum  Domini 
MtcltamcQtocapcrcpoflbnc,  /.  lo.  Cod.  d^  h£red. 
inftituend.  Servus  a Domino  fuo  hacrcsiaftitutus^ 
fiquidcm  in  ca  caufa  manfcrit,  fic cx  teftamcnto  li-. 
bcr,  ci usquc  hxrcs  ncceflarius,(i  vcro  a  vivo  tcfta- 
tofeminufniflus  fucrit.  fuo  arbitrio  adirc  hajrc-^ 
dicatcmpotctt  quianonfichccres  nccclVariuSjCunv 
Utrumquccx  Domini  tcftaracnto  noft  confcqua- 
tur  i  quod  fi  alienacus  fuerit,  juflu  navi  domini  ad- 
icch^redicatcm  debct  &  caxationc  pcc  cum  Do- 
minusficha:rcs>naii;iipfc  alicnacus,  ncquc  libcr^ 
ncquchsefcscficpo^tft,  cciamficumhbcrcacc  hjs- 
rcsiJifticucusfucric.  liciflccnima  libcrcacis  da- 
tionc  vidccyr  Qamittus,qui  cum,ahenavu,5.  i.  M-r 
fiit.de  hd  red.  mftiruend, 

laftitui  noji  poreft  mulier  qua?  nubit  infra  an- 
numla(Sus,  /.  i.C<7^ defecund.nupf. vctutn hxc  fcn-» 
tcntiahodicvurcCanonicQcft  corrcftiRuin.r^?»/^ 
yj.num.xi.lib.z^DsLmh.detefiAm.n  30$.  Gabriel. 
Kon^zn.Ub.^.recept.fent.tit fecund.rupt.concluf  5.  1- 
dem  juris  cft  dc  ea  qua?  infia  annum  lu<5tus  cx  alio 
quam  cx  matico  paric  Uauch  d.U 

Percgrini  initicui  non  pofluoc,  inftitutos  opor- 
tcteirccivcsRomanos,/  i.C.^^/7<^r^i./>jt^i/./.^.5. 1, 

ffeod.  C  u  j  a  c  in  parat.  Ceodim- 

'  Scrvusjfidicicur  cumdominafuaadulcerium 
commififlc,&obaduUcriumaccufacur,  abea  basr- 
res  infticui  non  poccft  ancc  finicam  quasftioncm, 
adulccrii.  &  fiabcainftitucusfucricharres ,  &  do- 
lX)ioa  pcndcnte  quxftioJic  adulcciii  dcccfleric U- 
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€etpoftcafcrvusabfolvatur,  acclibcrnech«rcs  c- 
rit  j  ^-efftamen  cafta ,  Inftitut.  de  hdreJ.  inftit.  Ho- 
ftishzrcsinftitui  noQ  potcfl:,  Qoncll.  Itb,  6.  com^ 
ment.c-iy-n.io.  hoftiumaurc  numero  funt  tranl- 
fugas,item  qai  a  Scnatu  hoftcs  judicati  ixmiylj^tnij^ 
poncy  §.  I  .ffae  cap  minut. 

Qui  inccflas  vctitasq;  nnptias  contraxcrunt  nc- 
quc  virmulicri,ncqucmulicr  viro,  ncqj  uccrq;iis 
quiindc  cdici  funt,rclinquerc  quicquam  potcft,/.ji 
quis  inceft  (16  yC.de  inceft.mift, 

Simulieradulccriocogoita  virUmaquo  cft  co- 
gnica.inftituac  hacredcm ,  aut  vir  illam ,  haercd? tas 
aufcrcurimlicuco  &  adFifcumpcrtiDec,/.C/^«^/i«5, 
l.muli9rem.ff,de huy  q'4A  ut  indign.  Dcportati  hx- 
redcsinftitui  non  po{i\intli.C,dehAred.inftit.8ccll 
coromunisopinio  fecundum  Alcx.i»/.  i  n.x.ff.  de 
hAred.irjfiit.ViWsil  incom.opinJir.D.n.6i.fctn.  Vafq. 
de fueceft.frogrefs^^.i .n.^.&lih. 3 .ccntrov  iUuftr.caf. 
101.».  3 .  Fraac.BurCttf»/48.«.  18.  Grafl'.§.  Inftitu- 
tio.q^.  z,n.  2.,  En\2Q.Sozrcz,incommun.ofin.D.n.  5  j. 
Clar.^.  1  i.if.i.  Eman.  a  Cofta,  in  l.  Gallus,  §.  quii 
fitantHm,i'part,num.  i  A^Jf.de  liber.^pofthHmii.  Et 
hoc  quiflem  procciit  quoad  ccmmodum  ipfius 
dcporcati.qui  capax  non  cft.fcd  concrovcrfum  cft, 
fi  dc  fado  inftxtucus  fit  depoicatus  ad  qucm  fpcftet 
hcrcdicas,adFifcumncanad  vrnicnccsab  incefta- 
to  ?  glofl.  inl.  1  'ff  de  h^red.  inftit.  tcnct  Fifco  appli- 
carii&  pluresaliifequuntur,  &  Imola  dicit  inl.fk 
fervut  y    de acquir.hdLredit.  opinioncm  gloflac  cfl.c 
fuftentabilem :  fcd  vcra  &  communis  opmio  cft  ia 
concrariarn  ^  quod  fciliccc  alii  inftituti  vcl  ab  ia- 
tcftaco  vcnicnces  fuccedunt,  cxclufo  Fifco ,  ut  tc- 
ftatur  Jaf  m  W./.I.».  5  .Ec  magis  communc  opinionc 
dicic  AlcT. conf  16, nu.  i .        VilUl.  in  fua  coUe^A , 
com.ppinJit.D.n  6%.  Clar.§  teftamentumyq^  zt.num. 
i.Grafl^  ^.Inftitutio^quAft.i.n.z,  Ratiomcro jurc 
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(|ftiocapax^  petiadeqiac  fi  mcdo  liKCti  eiflfe^  foi- 
jpcus  Sc  iiabecar  pro  moJ^cao :  coaunua*  aic  Grafl. 

Oamaaci|$a4morcc;m  aacuralem*  Admorcem 
katodilCdamMiushkresiafttcui  B0Qpoteft>  Barc» 

in  L  quiultimoyffMpoeniSfSc  quod  hodie  tftud  eciam 
ifmnucacumjaoa  (iciCcoeDt &  cpmmaocm  opmio«* 
liem  reftaocar  eile  Dec.  &  Cagoo}.  in  l  firvimMm^  . 
ffdi  RJ.  Socio.  Jua  Lfico^nMtis  ,jjf  di reb.  d$$b.  Fcro, 
y^(^Mfu€c$^.progr$jflib.t^*x*nmm^iu  Giafl  |.  iif- 
fihiHfio^f.f. 

Damoatos  io  metanam.  lo  raecallum  damootiis 
vcl  ad  pcrpecuos  crircmcs  h^rcs  initicui  noo  poceft» 
LfiinmttMHm.ffidi hii quApronon  fcriff.hab.  glofl« 
$  legsiti,infiitiU.dehgiU  yHfcknhtc.inpnrat.ff  deh^ 
redjnftif,num.4.  Sc  fcqaaxitur  Dd.  coinmuoicer»  uc 
dicit iciny^[q,eontr0vMt^/lrib  lib.i .C£ip.ioi.nu7e^ 
Eftquc  hoc  adeo  Tetum  uc  calcs  damoaci  eciamfi 
Velcafo  Tcl  forcuoa  evadcreoc  vel  a  Priocipe  ttlH- 
tuereocar»  tamco  ad  fucccfriooem  ooo  eircocad-  . 
micceadi:  icaezcommuoi  doccc  Socio  Ctn^mLfi 
ft^nntie,n9tm^  i^.fde reb.dub. Afcao.  C tem. . irM&mi, 
depatr.0 poteji.caf  fin.licct ipfc cootrarium  teocac; 
Comm^uacm  quoque  dicic  Bnt[2ic.  confiL  num. 
50  lib^  ^  Hippol.  Bcloacolt  1/  damnMtiitt$d$rii^ 
*r0mes. 

Baonitus.  Ao  Baooituspoflic  capere  ex^^cfta- 
at[otpdiniogaeodo  dicicBacc.  intu^utni.iktifii^ 
J^ticnn£  eiviMis  ftntute  :  qaod  aui  Baooitas  Ooo 
pocefl  vrircure  itacuti  ilhas  civicacis  impun^  oiFco- 
di:&rcuaceftcapaxomoiam  fucccffiooam»  ^uas 
tHi  deferaotar»  tam  ex  bcoeficio  |urit  oittoicipaifsi  ^ 
ilhuscivicatis  >  quam  cz  difpo/iciooe  juris  com-  - 
muois :  fed  fi  poccft  oiFcodiimpuoc  9,cu^c  ooapo« 
tericfoccedereio  haBre^itaiefibi  deiau  ez  060^« 
no  ftariicorum  iliiosd  viuttS|eri(  caoAeQ  ca^  az  j  a«^ 
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riumiqus  illi  dcfcrutur  de jurc commuDi :  Bt  hanc 
B^rcoli  opiniooem  dicic  cflc  communcm  Alcxand. 
inl.  i,num.4.Cod  de  hs,redjnfittut  Kmn.cpnf  j^p.nu. 
j./i^.^.Alcx.  confil.i6.num.i.in^n,M,i.VsitiUUsde 
nHllitMt.in rubr.ex inhdibilitate,  num.  ly.  NclIus//o 
Banniti^in  i.fart  fecundttemporu.  q  5 .  Corne.  conf 
i^.inprimis^verbisyltb.z.^  confiL  5  x.inlit.L^eod/vol, 
Alcx.conf.y  ^  Mum.i.lib.  i.BImc. de compromijf  in  i. 
f[.num  16  Clzud.inl.Galltiiyf.nHncvidcndum.poff 
num.^  ^  in  l.ex  faElo,  §.exfaHoynum  4  jf  adTrebelt. 
CMitScn.  conf^^  num.19.Cn1t.Jun.conf 
j2L[.conf  I  6 6 .colum.  i .lib.  i.(^in  i  i.num.  5 .c^ feq  C. 
dehdred.  inftitut  Kip.  ind  §.exfa^o  ,num.  ij^.ff.ad 
Trebellian  Tiraquellus  de  retraH.  Lignag,§  i  gloff.  9. 

17.  Hippol  lA2.1iA.inpra8.crim  §  aggrediory  n. 
lOQ.Boffdehonor.publicat.num.69.  Johan.  Ccphal. 
confii^.num.i%Jib.i,C\^i.§.teftam.q.  10.  Corncl. 
conf^  j.volum  i.Ludov. Csitus  conf  crim.  10  i.tom. 
i-num^j.Ncyizzn.confj  i.  Burfac.  <r^»/  num.u 
&num,i^.Gisiff§.Inftitutio,q.^.(^§.UgMtum,  q  S. 
Et  ait  Hippol.  BonacolTin  verb.Bannittes  non  perdit 
beneficia  y  Bannitum  non  pcrdcrc  bcncficiajurjs 
commuQisicufacultaccm  fucccdendi  dc  jurc  c6- 
muni  fcd  cantum  bcncHcia  ioduda  a  lc^ibusfea 
flatucisi]liusciyitatis,a  c{uacfi:Bannitus,  &  B.n- 
Ditumhxreditatcm  (ibi  delatam  dc  jurc  communi 
pofrc  capcrc,  fi  dcfcratur  hacrcditascx  teltamcnto 
yal  do  dcjurc  commuui ,  vclcxaliafucce-fTioncfi- 
bidata  dc  jurc  communi:  Licm  Hippolic.Bonacof. 
aiti»T;^r/.i^/»»»ir«f,licccacquiparecur :  Si  Bannicus 
fcribacur  ha^rcs  fccundum  civitatis  IUtuta>  ubi 
fortc fufficercnt  in  tcltamcoto  tics  tcftcs  ,  non  va- 
lcreinftitutioncm:  Si  vcro  in(t  tuatur  fecundum 
jus  communc  coram  fcptcm  tcflibus ,  inititutionc 
valere.  £t  hxc  quidem  conclufio ,  quod fcilicec 
Bannitusfit capax fuccefnonum^  qaxci  dcfcrun- 

tui: 
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tar  ex  Hifpofitionc  juris  communis  quantumad 
bonafitacxtratcrritoriumdcplano  proccdit,  fcd 
<|aiddeboQisfitisintra  tcrritoriil  ci^itatis  >  a  qaa 
iLlcrcpcriturBannitus?  Rayoer  i»/.  x.  Cod.de  hA* 
red.injlitut.  tcact,quod  nuilo  modo  iRc  Bannitus 
poinc  m  hujufmodi  bonis  fucccdcrc,  licct  cnim 
jus  commuDcillius  civitatisnonpoffit  baanicndo 
toUcrc  jus  communc>  poteft  tamcrx  id  obfufcarc 
&  rfdumbrarcjiu>ut  in  fuo  tcrritorio  efrecSlum  non 
fortiacur.  Et  hanc  opinioncm  d  cit  cffc  commu- 
nc  n  Jal  conf  i66.cHHm.  5.  vsrf.quartof^cit ,  //6.  2^, 
Boff  de  fi4;^'.»i>Jofcph  Ludo  vic.i/t  decij.  Peruf.dsctf 
I  i.n.-j.^fe^.  Contraria  quod  fc  Baanitus,ctiamfi 
pofTicimpuncofFendi,rctincat  hencficiajuris  com- 
munisjcciamquoadbonafita  intra  tcriitQriuiii  il- 
lius  ci vitatis  eft mag'S  communis  fecundu  Rip am 
ind./.exfa^ij,§.exfa5io^n.  i  j.  MAi  fil.inL  ispotefly  nu. 
X  19  ff.de re^uir.ijAredit.  Clar.j.ip.». V Hieionym. 
A\b:itx.cofij.%.nu.z%,hng^\.^.\.lnflit.quib.  mod.patr, 
potefl.folv.  Joh.Schneidvi/.  iiid.  in§.  cumautemynu. 
1  yGc:i(i^.§  leg4tumyq.2.num.i.(^§,InJiitutio,dj.  3. 
llberdn  7.\iQhziA.l.i.n.^\.C.^uiadbonor.poffejf.ad' 
ntitt  Ccphal.f^if/jid  n.^i  lib.^.  Bcpatetexautho- 
ricacihus  relatisp.cr Hippol. dc  Marfil./r/Kf?  crim. 
'sggredior,n.  1 00.  &  ab  hac  opinionc  noa  cffc  rccc- 
d(?fidumin  confulendo  &  jadicando ,  dicit  Arctixi. 
Port.  &  Aldohundin.  in§.cumautemylnjlitut.quib, 
mod patr.potejl.folv  Kcnz.c$nfj ^.nu.-j.  8.  Vcium' 
tamcn  clt,quodfiftacutum  non  tantum  permittc- 
rcc impunc  occidi  Bannitum,  fcd poncret eum  ex- 
tiaomncmprotcdtionemjuris  communis  ,  cjiiod 
tuoc  omoino fit incapax  &non gaudcat  juris com- 
^nunis  bencficioin  tcrritorto  inquo  tii  Bannitus: 
ita  (inc  difficultatc  omncsDocflorcs  concludcrc  di- 
C'>x\.\\dowic.C^t.confcrim.iQyn.6.verj.alit44  eHca- 
JiiU,vohu  Gt2ff.§.legatumyq,^.H.j. 

^  '  Col- 
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CoIIcgia.  Qlimnallumcollegium  harcs.  infti- 
cui  potcrat^niii  cui  id  fpccialiter  crat  conccflTum ,  L 
%.Cod d^hAted  tnjlitHend.  hiacecfi  coUcgiaJudaea*^ 
rum  illicita  non  crant)/irj  /. i y.^  iihy^-deexctifat,  L 
j.§.ultjf,dedecurion.l.€ircumciderey  ff.adL  CorneL 
de SicariissCujac.lib.-j .obf.^o-num. lo.  cistamchsc- 
rcditas  dari  non  poccrat  /  i  ,C  de  ludAk  ^  CodicolU^ 
Hodicex  quad^m  coniiitutionc  Jufhniani,  qux 
non  amplius  cxtat  in  corporejuris.cuivis  collegio» 
modolicicum  fit  ,  ha:rcditas  dari  potcit ;  ad  canx 
conftitutioncm  remitcit  Impcrator  Judinianus, 
lnfiit.de  legat.^.pofihumo,  infiitut.  de  bonor,po(feff.  ^  ' 
inprincip.  8c  cjus  argumcntum  rcfcrtur  in  corpo- 
re  Gothofrcdi,  tit.  48.  Hbr,  6,  Codkis  ex  Homo-^ 
ctknom  Fhotii  ^  Bdfamanki ^  Cujaco  in parat. 
Ceod. 

Collcgium  illicitum  haercs  in :1itui  non  poteft , 
percaquaehabcntur,!»///.  48.  fti  6,Codicii.  Pof-  ^ 
iunccamcnfingulic  collegioinftitai  d,tit.^%,  fic 
Judacum  qucmvis  figiUatim  ac  fcparacim  c  tcfta-  ^ 
mento  Chri  flianorum  capcrc  poflc,  ctfi  totum  Ju- 
dacorum  collcgiun;i  non  potclt ,  frcqucatius  rcce- 
pcumefrc ajuntMarquard.de  ]\idx.p.i,cap.  f-nti. 
14.  Eman.  SosLr.in  commun,optn.  lit.l.num,  18^. 
Incerta  pcrfona.lncerta  pcrfona  ha^i  cs  inititui  nq 
potelt>  §.i»rm«,  Infiit.delegat.  6c  ibi  Dd.  qommu- 
niceruttcftatur  Vafq.  controyer.  illufir,lib,  j.  cap^ 
loi.num  6 .  Qi^B^,    Infiitutioyq.ii  num.i,^  quo- 
ticns  non  ap.parct^  quis  (it  hxrcs  initit  atus,  inititu«f> 
tio  non  Yalct>  /.  in  tempm^  §,  i.  D.  d»  hjLred.  infii^ 
tuend,  Exccptio  prima  >  ii  aliundc  apc;tiilimc  ap-^ 
parcat,  de  quo  teftator  fenfcrit ,  /.  di./.  ^.§.  %,ff. 
de  h&red.  i^fiituend,  Mcnoch.  li.br.    prdfumpt.  15» 
Hinc  ii  tcitator  nomcn  hxrcdis  noo  cxprimat  co<r 
ram  fepcem  toftibus  ,  fed  dic4C  iftc  mihi 
ics  cito  ,  qHcmi  in  fchcduk  ;(pu<i  Scipprgnium 
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cxiftentc^cxprcflTi .  ea  ha^rcdis  iaftitutio  fubdftat  > 
Mrg  4.1.9.^.2.  P^iqI  dc  Czi\T,inl.hacconJulriJffma,  $. 
pernuncupationim,  Cod  Jeuflam.  ini  ubi  autem 
non^ppar€ty§  ^uivinum  fji  ^.O.  &  ibi  fequitur 
lcx.&  idcm  Paul.dc  Caftrcnfim  /.  hAredes  palam ,  in 
principff,  deteflam  cclum  pen.  ABgcl.  Bald.  &  Imol. 
inl  affe  totOyff.de  hAr$d,tnftituend.Soc\n.inconf.  175. 
colum.],^inconf.ij^i.colHm  4.  Alcxand.^tf»///.i7^. 
colurn.i/volum.^.  SociQ.inl.fitta/cr tpferOyff.de  c^m^ 
dit  ^'demonftrat  Johau  (Ztoti.  inl  i.^.fiquiiitain. 
z.le^ra  qui  di  .it  i/lam  commu ncm cfle opioio 
ncmff.de  y  O.KvL\a.inLGa!lu4.  in§  f^quidfitantUp 
foitim  ^6  ffdeliber  (^pofthum.johan.  Ancon  Alex. 
inconf  1 4.  dc  iftam  dicit  commuocm  Parif.  inconf 
1  ^.num.  I  $.volum.yK\uti.conf  193  colum^.vol  1. 
£t  c(t  communisfccuQdum  Eman.  Soar.  in  addit. 
adGomez  variar  refoiut  tom.  i  cap.t  num.6.A,ntoxx. 
Gabricl  lil^.  \.commun  opin  eonciuf  11  num  5.  Clan 
f^.teftamentum,  ifuAft.jfi.num.  1  Grafl^  $  InflitHtidt 
q,i6  num.  5.Diflc:ntitGiibaId.i7?f<?;^?;»«» opin.^erf 
.nftitutto  Paul  Caftrcof i»/  fiit^fcripfero ff.de con» 
dit.(^  demonfirat.  Atctin.ini  hdredespalamyinprine. 
ffdeteftam.jiCinlftipulationum,§.iUudyff.de  V  O, 
$n  l.hac  conJu!tijjima,§.per  nuncup/ttionemy  Cod.  de  te- 
ftam.  modo  Ijquidc  conllctfcripturam ,  qu  e  cxhi- 
bctur  cflc  cam>ad  quam  tcli:ator  fc  retulit:  cft  com- 
munis  fccundum  Clzt.fupra.  Exccptio  1.  fi  piac 
caufar  teftator  fuam  hajrcditatcm  rclin :|uat,/.  i.  C. 
defacrof.Ecclef  3c  cft  communis  fccundum  Clar.  q, 
s  .nttm.i.  &  fl  Ecclcfiam  ha^rcdcm  iaftituit ,  in  du- 
biohxrcditrfsdcbccurEcclcfia?  Parochiali  loci  il« 
]tus,in  quo  ccftatordomjcilium  habuic:  (i  quis  vc- 
rounumfandtorumhxrcdcmfcripfic,  &  non  fpc* 
cialiccr  nominavic  locum  in  quo  eft  ycncrabilis 
domu$,inveniancurautemincodemloco  velcivi- 
tacc  plura  oratoria  cjufdem  faadli :  iili  magis  do- 
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niai^quxeftpauperior  h2eredicas  dcbecufi  KoveH* 
Hi.cap^.  Similicerfi  quis  pro  redempcioQe  ca- 
pcivorum  auc  aiimeDtis  pauperum  hxrcdicacem 
rcliquicDonadfcripcoIoco^iadubio  hxredicas  e. 
ricarroganda  paupcribus  Sc  pro  rcdcmpcione  ca. 
pcivorumejuscivicacis»  inqua  ceftacor  domicihu 
habuic^.N^T/^/Z.il  i.r. i  i.quaadoauicm  fic  diflri- 
bocioinpaupercscorumpaupcrum,  io  primis  ha- 
bcnda eit  racio>quiob  corporisfui  infirmiraccm  & 
vicium  vidumncccflarium  fibi  qusrere  noa  pof* 
fu0C)/.4^.CVf  Epifcop  CUric, 

Nacuraleslibcxi.  Liberi  nacuralcs  a  jure  civili 
dicuncur ,  qui  cx unica concubina  domi  cohabita- 
cc arque Icgicima  naicuocnri  / penult  i  fin.ff'.  de 0.3%- 
Ckbin,jMn^aJ.fi quis  ojficfufn ,  ff.  de  ritunuptiar.  au- 
thent.quib.mod.naturdlesefficianturfiii,  ^/fi  quis  au- 
tem fihos.gloA  incap.per  venerabilem,  qnifiUifint  /f- 
gitimiiWrf^naturalihtts,  Covav.de matrim  c.8  j.4  n, 
Z,yiyjverffihinaturales,Grall  §.Infiitutto^q  y.n  7. 
Jurep oncificio  nacuralis  dicjturis.  qui  nacus  cft  ex 
hisparencibus,quiccmporeconccpcionis  vcl  naci- 
vicacis  con,trahcre  macrimonium  poccraac,  cciamii 
no  fic natus ex unica cdcub.na domi  cohabicancc : 
Gi2ff.i.lnfiitutio,q.y.num.io.  Hislibcris  nacura* 
libusnon  porcfl  paccr  rciinqucrc  cxc^^niibus  lcgi^ 
cimis>nifi uoam  unciam>hoceft>duodcc  mam par- 
miii  l matre^cum auth  CJenaturalib,  libtr  hocin- 
celUge  ucpaterponTic  inccgram  uociam  Iibcris  na- 
curaIibttsreIinquere>cciamA  dcfic  c;pacubina ,  Co^ 
y2t,dematrim,c,^.if.4  num,  19.  non  uc  conrubina 
dcficiencefilionacuralifcmiunciam  ca  cum  rclin- 
quere  valeacuc  pcrperamiDcellcxicLudov.cicSac- 
dis.intraS.de legitimat.  j  part.q,  i.  Si  Dui!i  lcgici- 
mi  liberi  cxtanc»  poccfl  ipfis  rcl  nqucrc  rocam  luaiti 
fubnanciam,  modoafcendcncibusyfiquos  habcac, 
lcgicinKun  parccm  izlia^M^kUanthentMcee^C,  dena- 

turaiy 


ffk^mm^to.  8c  iMi)fa  MtbeBiim  difpofirioBcnb 
ctiam  hodic  cfle  ia  ufu  ncc  c(Ie  corredam  pcr  cap; 
per  vmcralMlBiDfqttt  filti  fiiiclq|itimi  aic  Clar.  ^.ti^ 
fimn.q. )  1  Jtmm,  f  ♦  artft  €0iafeaiftd»Gi«irj.wi/|jto^ 
tiojq.j.num.i,  E  ceftameocomatns  fuscctiam  cum 
maccr  eit iilu ftcis ceA^  capiuoc»/.// f  xf^  illmfifii >  C» 
4iriSCi«M»Oi:ffiiiM«i^  EceilamciiwA^iini  pa  eti 
Bi  tancam  caperc  poflunc  >  ouaiumii  i  ceftamemo 
patfis  Gii  capercpocuiircnc»/j{)».  Cfd.  njUHrsU.  likif. 

.  N«ci«sf(idttis|«litidt.Nadezfcomt»<|Mdt 

pf^dim  virosadmicconc>fiihilcapcrcpo(lUnc  cz  le* 
^iMncoco  cju$»qucm  pacrem  diciioc:ica  fcociuoc  o^ 
*  umtGai&§.iHfli$mm^.7.B.  lo^wrffivm^fiiimk 
0(>falfamcaafam  qua  ^cftacor  moTCCur,  quiaoU 
mirtiin  pucacfc  pacrcqi  eflre^cum  cameo  id  plaoc  fil 
iBcettW.  Grafl^.yi^rii.  Uilibcrtre&^capiootdtt^ 
ftaRiemo  OKicrii  iim^.mvifimi9  tnfihMscm^  On» 
fitinnoy  cxccpcouaocafu)  fciliccc  macer  eft  illu« 
jftriSy&fiaMiiexcaotliberilcgicimit/.  fiftmiBi^firiii 

Exdamoacocoicuoaci.  Damoatus  coicus  dici*' 
car>  qai  paoicUr  aliqaaicgcexccriorc&humaaai 
ff^fW»/.  qwk9i9A.mu^,^fiti,^fiii.CoiwJkm9^ 
iMiii.s^8.$.  5  1 1 .  qoalit  eft  6oiciiieumC(m&ogai« 
oca  yela(iini,Covar  fufri,n.zi.  Coicus  cum  uxore 
Akeciiii»CoTar  fupra  coicus  cum  coocubioa  iegi^ 
Cima  al||trius)iir;.  Ifi  u^^imertijkrotffMmbilimk 
Covar  fHpra,  coicuscummoniali.  i  fi qniiinof^  dicM 
ri^ifCdi  Efifc^  Clfric.  efiqtmnmdicsm^pomi 
d^ima.  i.  CoTat  fi^iU  coictts  lcrTi  ewm  diooura 
l.fmic0,CMmuliir.q9Upropr.  firv.fi  junxtr,  coicus 
ilicer  folucam  &  coojugacu  Aogel.Arec.mf  n^t/i/^'* 
mejeol.fin  paS  tAMMth  lnfiit.di.09fitiMi,}olBuBwftifL 

mlfifHmlMt^^ttmd.  Cowu^ ft^f^t^  CKMyqapA' 
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maritus  uxoriiDjuriamirrogat&fitaduItcrinus/;c 
luCJeadulterm.  DiirPaul  Caftr.r^^w/j  4  n  ^.in  i. 
vol.Alcx.canf,! }9 '^^i  i^Ay m.ccnf. 166. wl.u3c  Soc. 
conf\^%  col.i.vol.  I. ,  Etfrequcntius  rccipitur  fe^ 
cundu  Covar.  fp^fra.  cx  co  quod  h  c  coicus  aliqua 
pcEoapcriCg^cxteiiorcmminimcpuniaiur,  /  i.  C. 
deaduUer  Coitusinrcrfolutam  &  faccrdotcautfa-» 
crisinfignitum  orrlinib  contingens  Abb.i;^  r/i/>./>er 
'venBYahi  e^n.  5  z.qHifiliifintlegiTmi,^inc.tnnctuit% 
deeleS}.  Nic.  dcUhsild.  intr.defucccjf.abtntejiato.^. 
jpeciefilioruTnyCoy2T,Ju;ra,n,t^.  DjfiTMatt.dc  Affl. 
inconJiit,NeMp  tit.%x.col.  1.  CoitusClcriciprxdiu 
minorib.  ordinib.cum  foluca focmina  etiamfi  is  bc- 
ncficiu  ecclcfiafticum  habcat,non  dicitur  damoa- 
ius,Covar.yi#/>r^.  Difl'.Rodcr.Xuar  inL\.tit,6  lih.f. 
fori.cclpen.  Item  damnatus  coituscftqui  cum  vix-  " 
ginc  viduavcftupro  contingit,i»r^./.  tnter  liberos  J. 
Jiuxorff.de  adulter.§  z  lnftit  depuhltc  jHdic.jQhsLnn. 
Baptilta.  tn  i.fi^ua  llluflr.  C  de  Senat.  Conjult.  Orfi^ 
Angcl.Aret.i;?  §.  ncnijfim},In(lit.eod  quam  opi- 
nionem  proccderc  tantum  ic  virginc  aut  vidua, 
quarnonfit  infimae fcrtis cxiftimat Bald.  r<?«y7/.  i^, 
voL^Socin.confioixol  1  a;(?/.i.Ludov.  Gozadia» 
conJ.tiuoLi.Sc  Aytn  SW\\\  conf.i66.colun%.  1.  nam 
commifrum  ftupium cum  vilibusnon  clt  punibilc» 
l adulteriumtCdeadulter.c^uxz^mcnin  vjl  bus  rc- 
fpcAumorum  loquitur:  nonin  yirginibus  infimi 
gcoehs,quarctutiuscfta(fcrcrc  ibpfum  non  cflc 
punibilc  fi  committatur  cum  vidua  inhoncfta  aut 
mctmicQyLfiuxor.ffde  adulteriis,  cum  vidua  vcro 
honefta  ftuprum  commiflum  puni  bilc  cfl(f ,  Stcph. 
Bcrtr.r^»/i  581»  3*voI  CoysLV.fupra^n,!^. 

Hihbcrinaticxdamnato  coituc.x  teftamcnra  , 
parcDtumfuorumnihilpofl'unrcapcrC)J  fin.  inau- 
thent.quib.mod.natural.eJficiant»c  Jui^authent,  li-^ 
m.CMenatur.lib.Exceptio  i.fimatcrno  cft  ilKiftris: 

tum- 
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tumenim  vidcntur  poflc  capcrcctcftamcnto  ma- 
trisfuae  :rcprobat,Covar.yif/r^».2i.  Exccpti02.fi 
ftatuto  cjufmodi  inftitutio  approbatur:  rcproba' 
tur  Bald.&  Axctin.ini cunStospopulosy  C0d.de/u7nma 
Trinitat  num  i  idcm  Arctin  /  tejlanientifi^clioy 
ff.  detejiam*]z^  inl ait PrAtor,j,colum,fflde  jurejur, 
Sodn.conj^^  in  ^.volum.num,^.  Dccinc  i.decon^ 
ftit.i.leSiion.notab.i.  Et cltcommunis  fecundump 
Johan  Bapciflam  m  l.omnespopuliyjfdejufitt  ^ jure, 
fol  i  \.colHm.\.Coy2.i.j!ipraynum.<^  Dcc.inc.inprA- 
fentiaynumjz^  exir.de probat.]o)^2xi.Di\c{\  dearte^ 
tefiandiytit  i.caut.i^.nu.i.  Fcrn.  Loazcs  de  matrim. 
.x  dubit.  1  .fundamento.proparte negativa,nu  y.Boer, 
dgciji  I ij.num.  9.  Vafq  controvirf  iUujlr  Ub, ^.cap, 
102.»«»».  10. Ducnn.re^  ^66  a7npliat.i.Sioii\zO\- 
dus  intraii.jubftit.compend.p. 6.art.  6.  limit.  i.  GraflC 
f.  Infiitutio,quAfi.y.num.  1 1.  Vilialob.  F.  122.  5". 
96  Soar.N.8.6'5.i^9.  Gribald.j^wr/f^jr^"^  j.Andr. 
GsLiLi.obj  8  8.  Exccptio  fi  vul^aricer  vcl  fidci- 
commiflaric  fubilituacur  :  rcprooatur  Guiliclm. 
/  Bcacd.  in  c.  Raynutiuiyde  tefiam.in  verf  ^  uxorem» 

num.  6 90»  Coysit  fupra,num.y,  Excepcio  4.  fi  pu- 
piIlaritcrfubftituantur:rcprobatur,/.6.jf^^fx/«/^<ir^ 
f^pupill.  fubfist.  CovAt  fupra,num.6.  ciaodintclli' 
gc  ita,ut  fcilicct  non  poflit  capcrc  bona,  quae  ccfta« 
iorisfucrant>fipupillo  aliquid  aliundccft  acquifi- 
*     .  ium,noMimpcdiuntur,^./.^.  &ibiBart.  Paul.  &A- 
lcx.&  ^^CgloliCinS.fn  authent  qutb^mod.natur.effic. 
fui,  Bald.  mieam quam^C.defideicom.num.^  ^.^in 
s.folicitHdinem,deappellat.colum.i.  Covzt.jupra.  Ec 
eftcommunis  fccundum  Fcrn.  Vafqvt:(>»rr.  illujlr. 
*      eap.io  I.  num.9.  virfquarto sntelligitur^  Grafl!^.  /«- 
^  ,      Jiitutioyq.y  num.  11.  Exccptio  5.  fi  inlbtuantur  & 
/         gravcnturpcr  fidcicommiflum  rcftitucrc  ha:rcdi- 
c>item  altcri;rcprobaturglofl*.  inl.  eamquam ,  C.  d9 
fideicommijf.  &  cft  communis  fccundum  Roderic 

Xtta<* 
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Kaavtz. aOegat.ty.mim,  11.  GraflT.yifr/m.ratiojfi* 
dcicommiflum  uc  fic  alicujus  momcnci  rcquiricur 
cum,cuj us  fidei  clt  commiflum  in  ccftamcn,co  ha:- 
rcdem  cflc  poflc.  Exccpcio  6.  f\  paccr  filium  fpu- 
riuminfticuacfub  condicionc,  fi  fucrit  aPrincipc 
lcgicimacus,  arg,l.in  tempui  ff.de hAred.inftituend,  /. 
ficHty^  ibigloffin princ.ff  quib.mdd.ufiisjrtici,  amit- 
//i/«F*.&icaccnccBaid  ImoI.  &  Alex  inl  Galluf,§. 
JnftituenSiff.de liber. ^ pofthum.hAred.inftitut.  Gayl. 
Ub.i.ohfirv  %%nu  ij.  Eccftcommunisfccundum 
Lancclloc  Dcc.& Jaf  ind.§,inftituensy]ozn.Di\t(^. 

.  deartetefiandiitit.i.caut.ii^.num,!^.  ]^(,  coHf.  tij. 
lib^i,Dcc.conft  ij 6 pof},nut    "verf,  (^ficratio.  Cat'--  ' 
tcllian  Cocca  in  memorabil.fuisy  verb.  JpuriU6,Cmu 
]nn.conJ  84  num.j.Lznccll  Gz\\^\x{.  d. l.  Gallus 
quodfi tamen^num  4.  Cagool.  in l  quamdtUypofl n, 
ff.de re^yf^rFcrn.Vafq  contr.iUuftr.lib.^.c.  loi.num^  " 
i9.deJucceff.progreff.§:i.num,ii  Covarr.  lib.  ^.decre^ 
tal.p.  i.c.%.§.^.num.  i  y.Emanuel.a  Cofta.i/./.G/jfli<^* 

,  ^.quidfitamen^  i.part,nu,  i yi. Duen  reg. 5  66Mmit^ 
I . Villal.  1.69'&S.96.& ibid  Fi chard. eiar.$. tefta- 
n^ent.q.^  i.num.-j.  Soar.H.  5 1.^5. 16^.  Imofpu- 
riusfubhaccondicioneinfticucuspoccric  pendcn- 
te  condicioncbona  pccetc  &  ea  uc  curacor  admini- 
ftrarc  ex bonorumpoflcflionefccundum  cabulas 
l.fiquiiinftituaturhArcsin  diem^  ff.de hAred,  inftitut^ 
ubiBald.  &  AngcLidem  Bald.  in  Lfin,  ff.de  his  qui 
funtfuivelalienijuris,]oh7in.  Lup.  infubr  dedonatm 
intervirtim  & uxorem,§.i9.  num.  4.  Coy^i, dema- 
trim.c  S  num.iy.Sozv.S.i66»  Excepcioy.  fifinclc<u> 
gicimaci :  Bzit.l exfaSJoyff devulg.^pupillarfubftit» 
qucmfcquuncur  Dd.communiccr  uc  ccftacurParif. 
conf.io.num.j 4'iib.^,  Ecnihil  differt  talis  lcgiti- 
macusalegitimis  &  naturahbus  in  fucccfliofic  uC 
cft  communis  fccundum  Parifium,  conf  8.  num.  7« 

'  lib.-j.&conf.j.num.  i.eodemlibro.  Imof^^oftcoa- 
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ditumtcftamcntumlcgirimaturjinftituno  rccon- 
valcfcit>  &  lcgitimatiorctrahitur  adtcmpus  tefta- 
nicnti>mod6  lcgitimatusfucrit  antc  mortcm  pa- 
tris,  Andr.  Gayl  lih.  i.obferv,  8  8 1 8 .  E t  cft  com- 
munisfccundum  Alci.adBartJ.  x^.jf.deteftammt. 
Vzn^xonf  i  .».7  2  Ub.  1.  Alcx.i»  /  GfiUi46,i.Inftituen$y 
foffnum  1  wrffi autemftliu4,ff de  liber.  ^pofthum. 
hdred.inftitHend.Gozzd.confiL  zi. pofln.  j  ^.'verfad 
^Hintum.GTSLfT.^  infiitutiOiq  6,nu.ij.Cl3ir  §  teftam. 
q.ji  .num.6.  Ezccptio  8.  fi  quid  proanima  cis  fic 
rclidlumrcprobatur,itacftcommunisopiniofcri- 
bcntium,  in L  i .  Cod.  de  SS.  Ecclef,  ubi  ajunt  Rodcr» 
Zuarcz.  in  L  i  fori  tit.  de  Tode  Home.  Graff  fuprht  n* 
Exccptio  9.  fi  non  a  parcntibus  fcdabcxtranco 
haercdcs,fintinftituti,/.y/«^«i,jf  ^/^x^w/^^r.  ^ pu- 
pill,  gloff  inauthcnt,  quib.  mod,  naturaL  efficifui ,  §. 
ultim  Bart.  inLfin.  D.  de  hisquc  ut  indtgnii.  Andr. 
Gayl.  lib.i.obfSS.Sccd  communis  fccundam  Jo- 
han.de Garron./»/.i.»/#f».  ^j.infin  Cod.de fecund^ 
nupt.  Cliv.§.teftam  q  5  i.num.j^.  Etha^c  conclufio 
proccdit,ctiamcumis,q.ui  cos  inftituit,  fuit  hx^ 
rcspatrisfpuriotum,  nccprarfumitur  is  cx  hacin- 
ftitutionc  tacitam  fidcm  contra  lcgcs  accommo- 
daiTc, Bart.  in Lfitiqui,  num.i.qu&ft.x.ff.de  'vulgar. 
fubftit,8c  fequuntur  communitcr  Dd.  ut  dicit  Alcx, 
sbinum.6-  & ]ifnum,  i o. Alex.wr/5 1 , 5 .  libr.  1. 
Bctmond  infra^.depublic.concubinp.j  14,  Ducnn. 
reg.^66.limit.ii.C\ii.^.teftament.q.  ji.nu.  ^.Graff. 
S.lnftitutso  yq.  7.  num.  1 5.  nifi  aliquac  alia»  conje- 
duracfraudisconcurrcnt,  Clar.Graff.yi/fr/i.  Kx- 
ccptto  io.fi parcntcs illis  alimcnca rermquant,r/i^. 
cumhaberety  extra.  deeoqui  duxitin  uxorem  quam 
foUuitperadulterium.nbi  Abb.noutpott:  gloff.  ibi. 
Bald.  in  L  i  .num.  j  .verfjuxta  hoc  quAro ,  repet. 
tjufdem  legUynum.  1 8 .  verffuper  fexta  qunftione^  Cod. 
facrojanSi.  Ecclcf  Ludoy^Calc.  conj,  55).  num.  i  o. 
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HjbtJ,  necpoteFi,  ic ]2coh  dc  Pur.  conf^i.nu.ix.^v^Jfl 
fed  tterum  rejlat  snter  conf  Laur.Calc.  Kirch.m  com^ 
mun.opinior^^verfTiliofpHrioihnit  Gayl  //^  x.obf 
2^,num.  4.  Abb.  conjil  50.  ^conjil  1 1  ^.^volum.i. 
Corfet.  iH  repertorio,in 'verb  alimentfi ,  il*  fecondo,  A- 
ttt  injlit.dejur  natur. gentium  ^  tivili.infin,  Dcc. 
conft^  iz,num.  4.  Vital.  trf.Si.  clauful.iit.an  renun^ 
ciar, poff.aiimem.colum  j^.Kmn  corxfiz^  nu,S  zfoL 
i.SociD.Juo  conf i\o  num.i,vol.i  hcxo.conf  16 
n.i^.voLi.  Mzriil.Jingul  3  5  8  Lnp  in  cper  veJlrM ^ 
in  ^.notub.  §.z  ynu.  1 1.  dedonat.  intervirum  ^ 
remfDid2C.Cov2i:.dematrim.c.S.§.6  «.7.  Rcland. 
tonfjj^.n.  i9&A7' "^ol.  i .©» conf.x-L.  n  3  r.  in  j .  vol. 
Bcnitcnd.fif^r//.  1 1.^2  i.Bonacefl!^^ ^^^//r^/.  canontt^ 
conclufx.inprinM^xiiicMconje5lurult.volunt.lib. 
%.tit>yn,i  i.Mcnoch.c(»»/6o^.6.Afcan.Clcm.^o 
patriapotejl.c.yn.^j  (^inejfe^.iy.nu.  8.  Simon.  dc 
Pixz.de conje3ur.ult.volunt. lib.  y  interpretat.  i.du^ 
iitat.f.Jblut.i.num.j.  Barr.  inauthent.  excomplexu, 
Cod.de  incefps  nupt.  &  in  Lfin.  num  -j.CodM  iU  quib* 
utindignis,  Alcxznd.  conjil.y  j^.num.^.volum.  t.con- 
fiiii  3  n.yvol.y.MnthtCdefucceJf abintejlat.art.u 
memb.z.numi.  &memb.  i.num.i%.  hngt\  aGam- 
bil  detejlament.gloff  ^^.w.i.  Ludovic.  dc  Sardis  iti 
traH  legitimat.  tn  tit.  delegitimat.  inter patrem&Ji^ 
Ukm^n.j^.  ]2Cconf.i6.72.^.volum.i.  B^ytr. in^.hdres, 
num.t  Jnjlitut.de hAred.inJlituend Bcto.incap.  Ray^ 
nutiusynum  91  deteJiament.Boct.deciftty.num.  1. 
Bcrtraod./»f^7;7/^  loyn.  j^.vol.  1.  &  Ducnn.  inreg. 
^S6.limit.^,&reg.i6j .inprin.]o\\2n.  Citicx.de pri*- 
fnogenit.q.  1 6.n.i.Gx\\\.depden.omnifar.  co  tU6y  qnAjf. 
z.num,9.C2.\c2n.conf.  6 i.Mcnoch.  deprAjumpt.UK 
l.quAfi.  3  ynum.  1 3.  Pctrus  Surdus  de  aliment  tit. 
l-q.io.num.y^  6  Hicr.  Gnch  in addit. ad Clar. 
3 1 .///.C. Didac. dc Scgura. /.  3 .§,Jin.n.  i^yjf^de liher^ 
^pofihum.  Pctr.  fxidcv»deMandati4iltb,i.cap.$f* 
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Ht^m  %.fol  ^ .Koici^Xnztcz  Li.forhtit.Tcde  Hc^ 
tne,  nurm.  xi.  racio :  quia  alimcnta  filiis  dcbentur  i 
nacuralijurcidco juscivilenonpotuic  finc  caufa 
fpurios  illis  pnvarc,&  nc  filius,cujus  nulla  cft  cul- 
pa,  ob  dclidum parcntum  fuorum  percac.  Ec  quia 
Conftancini  lex  ,  quam  Juftiniauus  approbac  in 
authent.quib,  mod^natHral.  ejfctant fui ,  ^  finai  his 
filiisalimcnca  negans,  nimisrigida  &  crudclis  cft » 
Confticucioncm  Romaaorum  Poncificum  dc  alc- 
dis  Iibcris.cciam  nacis  ex  damnato  coi  tu,in  foro  fc- 
culari,cxcIufojurccivilifcrvandamcll*c  voluit  gl. 
Cardin.&  khh.in  d.cap.cumhAberet.V  onyin^it^G^i^ 
zias  intra^latM  ultim fin.juri^  illat.  6.  Alciat.  lib.  4. 
mL^i^ySvtC^.  Clar^g^.ji.w/^Tw.i.HicroQ.Giachar./»- 
fra.  Etidipfum volueruntfcrcomncsproximcci- 
tati>pra?cipuc  Arctin.Socin.Bero.Lup.Didac.Mar- 
fil.RoIand.Menoch.Afcan.Surd.  Ethanccflcco- 
munem  opinioncm  cnunciat  Jaf  conf  z6.num.  4. 
lib.i.johzn  Dilc£t.deartetejland.tit.i,caut.  1 4  nu* 
1 4.  Dcc,  cap.Clerici.num.^  dcjudiciis.cap.  inprdfen^ 
tia,num.i  i  ^  .deprobat.Kip.in  Lfi  unquam,  num.  6S, 
Cod.  de revocand.  donat.  KMhr.ff.de  V.O.  num.  5  8 • 
Ducnn.y^^.  j  6 6.limit. 4.  Calcan. conf  58 . num  2.  & 
magis  communcm  dicit  Gabriel.  Roman.  concluf 
,  ,  i.tit.de alimenti6ylib.6.num.^. Michacl.GraflT.J./^^/i- 
tum^q.6.&§*Inftitutio,q  -/.num.\6.  &  dicic  Arctin. 
inU  colum.yff.folu^.matrimon,  Quodharc opinio 
fcrvatur  in  pradlicaproptcrmagaam  cjus  xquita- 
tcm.  NoYiz^n.infylvanuptialiyltb.^.num.  ly.  mul- 
cos  citans.&  commnnem  dicic  Angcl.  Injlit.  dejur, 
natur.gentium  ^  civili  inprinc.columfin.  Bcncd.  in 
c.Raynutius.verfuxoremnomine  AdelefiamynH.  12.}. 
Bzld.NoydU.inum.i^}. ff.folut.matrimon.cap.de'' 
eifi6^.num.x.Eytxaxd.inlocodealiment.  addotem, 
!  .  '  num.^i.kzm\\\^n,confii9.num.i.hihzn*confj^j^. 
VsilxoiijntradJenoth.c^ Jj^uriis,c.  4^.  Natta.  conf 
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ioi.num.4.  RotaBonoijienf^w/ii.  Bonacoff.  in 
trM^.de£qHUat.Canonic.concluf.i,ACc2n.C\cm.de^ 
pntrpGteJiat.cap.  y.ejfeci.iy.num.  10  Mctxoch.  conJrL 
6o.num  6 .Kolind.i^e lucro dotistq, .  inprincip.  Ec 
hsecdifpoficioprocedic  cciam  in  nefariis  &  iocc- 
ftuofislibcris  ob  candcm  ratioBcm  Abb.  conf.  50. 
volum.  z.(^'  in  cap.  i  ,num.  4.  de  cohahitat.  clerirsr,  ^ 
mulier.UccconJil.  611,  in fin.  Caccialup.  inLJi  qua 
lUuJlrisynum.^  i.C  deOrfitian  Nicol.dc  llbald.^o 
fuccejf.ab  tntvjlat.x.part.  Garz.  de  ult.fin.Juris  civilis 
(^Canoniciynu  j2.?o\xt>zifintra^,de  noth.  (^Jpur. 
c.^6.nHm.^.^Jeqq.D\xtnn.t€g  ^ey.num  ^.Covar. 
dematrimon.c.%.^.6  num.i  Smd  de alimentis jtit.  i. 
q.io  num.  18  Rolaod  aVallcr(?»/74.»«fw.  41.  tom, 
I.  Afcan  Clcm  intra5l.depatr.poteftat,c.  %.  num  37. 
Etcft  communis  fccundum  Lupum  in  cap.perve- 
Jlras,l.notabil.§.io.num.i^.deJonat.intervir.  ^  «- 
ATi^r.Diircnt  Barc.rt7»/ 1  i^.Domin.Vominicts^yVol.  i, 
Bald.    a  uthent.  ex  complexU)  inp^incip .  Cod.  de  inceft. 
nuptiu,  Ladovic.de  Sart./«  traB  de  legitimat.colum. 
^.verf.quarto quAritur.  Quod  vcro  didlum cft,  rc- 
liftumin  caufam  alimentorum^^valcrc  ,  intcUige 
quatcnus  non  cxccdatquaotitatem  alimcntorum: 
quod  fi  cxccdit^rcvocari  potcft^Bald.i»  l.eam  qua^ 
num.  4 1  ,C  de fideicommiJfSoc  n.conf.  1.  num.  5 .  voL 
^.]2CyConf.z6.num  i  ^,vol  i,  Aictin.in§.noviJfime » 
colum.i.Inft.adQrfitian  &  alii,cjuosrcfert  &  fcqui- 
turSurd  de aliment.tit,  i.qh6.  num.iy  Andr.  Gayl. 
lib.t.obfss  nHm.%,    Ec  quatenus  aliundc  fealcrc 
non  polfunt,/ fiquisalibertfS  fid(!^fifiliu4  ^Jf.  deli^ 
her.agnojcend,  Occ.conf  5  y6,num, 3  .G^yl.fupra,  nu» 
9.  CUi.de matrim.c  ^.^.6.num.  1  3.  Exccptio  ii.fi 
parentes illis  dotcm rclinquant,per ca qu:Bhabcn- 
turapud  SixtdQmdeatiment.tit.  i.q.  i  o.nu,  2,  Grafl. 
^.Inftitutioy  q,  7.  num,  17.  dummodo  quaatitatcm 
dotis  lcgitimas  non  cxcedat  rcliclum  Surd.Sc  Grafl'. 
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fiipra,  Exccptio  i  x  fi  fpurius  filias  dc  pacrc  fuQ 
bcnc  mcritus  fucrit  &  talia  mcrita  praiccflifli  c vi* 
dcntcrprobentur  Bald.ra»/68  in  i.  Tiraq.  i[iuj%* 
quami  Cad.de  revoc.donatf  verbMnationeynum.  1 1*^ 
Exccptio  15.fi  fpurius  religioni  nomcD  dcdcric* 
ita  Yult  Gabricl.  V ^lxot.de noth.  (^Jpur.  cap.^^  nu, 
S.  &  hoc  tam  (i  Clcricusquamii  MonachusfadluSi 
^lt,quodreligioncmingrcflicoip(opcrindc  ac  o- 
lim  per  oblationem  curix  nataiibus  rcftituaatur. 
Piifeotit  Deciu§/;z  conf,^y6. 

Avus  poteft  ncpotcm  lcgitimum  vcl  naturalcrn 
c filio  fpurxo  fibi  hccrcdcm  inftitucrc :  gloff^./»/.jf». 
ff'.denatural.liber.B3.tz.Alcx2nd.'mol.Atct'  Jaf /71/, 
CallusjS  qutdji fuiiyjf.de Itber.^pojihum  5^  Bartol. 
eonjil  1 1 8  per  Lfin.ff'.  de  hu  ^ua  ut  indtgnis ,  ^  l.fin^ 
Cod  denarural.liber  S^gnoi.confil  1  14  &  cfl  com- 
munis  fccundum  Dccium  confiL^6i.  &  Corocl. 
confiL  1 5  .wlum,  i  .Carol.MoIin.  ad  Alcxand.^an/i/, 
74  'voium.^.lit.A.Cow^T.  de  matrimon.  cap.  8.§.  5. 
num.i^^BcroMs quAfi.  ixj,  Chr  qtufi.  ^z.num.  !• 
Nicol.Bocr.^/^r/y^  i  tj.num.  1 6- Bermond.  depublic, 
eoncubinpag  ^^^.num  ^  ^.Rodcr  Xuarcz. /.  i  fori. 
tft.Tode iio?ne,num  i-j.  Ducnn.  reg  ^6fdimitat. 
A^^ton.G3Lhnc\.lib.^  commun  opin.  tit.  dehdred.  in* 
Jlitut.  concluf  Jofeph  Ludovic.  decif  18.  Andr. 
Gayl  lib  i.  obferv0ft.  115.  Grafl'  §.  Infiitutioj  quAfi, 
%  num.i.dc  cll  magis  commuois  fccundum  Gri- 
hald.  z>erfjpuriuifnum.^.  ratio  :  onlla  lege  prohi- 
bitum  repcritur,  quod  ocpos  cx  fiho  fpurio  legiti? 
n^^procrcacusinltituincqiicat,Gayl.y«/>r/i.  Excc* 
ptioprima,  fi  libcrilcgitimi  cxtanc:  argum.Lfin^ 
Cod.de  naturaL  Itber. ^  ita  tenet  ibiglojf.  &  cft  com- 
munisfecundum ViIlal./»f^?w;;7f/;i.o/»/»./i/. F.  iii, 
Gribald,  verf  fpuritis  rej.  j.  Alexand.  confii  74.  nu^ 
ylib.i.Bcni^nd.confiL  lyy.num.  iJtb.  ^.im.part. 
AgotlilladAlexandJi£t,eonfiLj4^.fubnum.  i.  Clar* 
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quAfi,}t.  num.  j.  &  cft  magis  communis  fccund. 
Anton.GsLbntV  lib.^.com.opin.tir.deh&red.  inftituin. 
conclufynum.i  Graff fupra.  Ec  Avum  ncpotcm  cx: 
fpurio  etiam  lcgitimum  &  naturalcm  inltitucre  no 
poflc  cxiftcntc  prolc  lcgitima  fccundum  omnes» 
imononexiftcntc  prolelcgitimatarcfcripto  Prin- 
cipisait Covar. dem^ttrimon.cnip.^.^.^.num.i^.  Ex- 
ccptio  1.  ficftncposnaturalistantum  rcprobatur» 
glofl'.  in  l.fin.ff.  dennturd.  liher.  fit  eft  communis 
lccundumRodcr  Xmsltcz.I.j  fori.tit.deTode  Home, 
num.iy  infin  Grsiff.  ^.Inftttutso.quAft.S-num.^..  Ex- 
ccptio  3 .  fi  ncpos fit nacus  ex filio inccftuofo:  Bald. 
inlfi quf4 incefti.C  deinceftisnuptii^,  num.  x.pertext. 
ibi.  &  cft  communis  fccundum  Salicet.  /iiMarcin, 
J^^udcnC de legitimat.num.  7}.  Duenn^ri;^.  ^^eJi- 
mit.i.Covn^confil.jz.wL  i.  Ancon.  Gabrich 
clufj.num  ii.CoyztJ.§.$^num.i9*  Giiff.fuprij  n. 
5  DiflTcnt.Jar  Excepcioquarta.fincpos  fit  natus 
cxfilioclcricopoftfacros  ordincs  fufccpto;  hanc 
diciccommuncm  opinioncm  Chaflan.  in  confuet^ 
Burgund.  rubr.  3  .§.j.num.  70.  allcgans  Jaf  in  l  he,^ 
reditofy  C.quib^utindigni.  Contrarium  vcrd  quod 
fcilicec fic ncpos inftitui poflit tenet Bald  indiii^ /. 
ji quii incefti ,  &  eft  communis  opinio  fccundum 
CoiCtt  fingul  ^ierb.fornicatio,  Ducnn,^.  reg.  j  66  li" 
mit  t.  verfquod  in  nepote,Ciixicnz,  inl.Tauri,!^. 
num  j.Coy ^i.fupraynum  20  Anton.  Gabricl.</i5. 
concluf  j .  num.  i  x,  Alcxand  inl  Gattu6»§.quidfi hia > 
ff.de liber.(^pofihum  Dtc.confil.^6z.  &  quamplu- 
rcs  alii ,  quos  rcfcrt  Vafq.  de fuccejf.progreff.§,  1.  nu- 
fner.y-j.  &  cum  Jafon.  a  Chaflanxofupraallcga- 
tus  loquatur  dc  co  cafu  ,  quando  cxtat  legiti- 
ma  fobolcs  a  communi  non  cflc  rcccdcndum  aic 
Gtsiffft^pra,num.  6.  Hxccptio  quinta,  fi  pacris gra- 
tia  ncpos  inftituatur  ,  tum  cnim  inftitucio  tan- 
quamin  fraudcm lcgis fa<5ta non  valcrct,  Bart  in L 
^  «4  Gal- 


*8a      ^  t&.l.deultm.Volmm.  \ 

Gallusy§.quid/i  ii,ffM  liber.  (^*  pofthum.Co^ii.fuprat 
num.  I Aym  Savil.  conf  1 84.  Andr.Gayl  fnpra,  nu^ 
g.Etdtmagis  communis  fccundum  Rodcr.  Xua- 
rez.  inl.i.foriyttt.Tode Home.num.ij,  Anton.  Gabr. 
d.conclufj.num.6.  §Anftits4tioyq^.num.z.  In 
dubio  autem  prsefumitur  inlticucus  propccr  fcnon 
contcmplatione  pacns :  ita  ell  communis  fccundu 
JsiCind  iGallfi^y^  quodfiii,num,ti.ChT.q.^t.n, 
6c  cll  magiscommunis  fccundum  Gi^^il-fupran»^. 
In  dubio  cnim  fcropcr  cft  favcndum  ccltamciito  & 
dcli(Sa  non  pr^pfumuntur, 

Filiofpurio  iadituto  hscrcdicas  Icgitimis  libc- 
ris  vcl  proximioribus  ab  intcftato  dcfcrtur,non  Fi- 
fco/  i.e^/i/Bald  Salicct  C.denatural Itber.BsLit.in 
lfinjf.de  hii  qud  ut  indign.  JaC  in  L  z.Cod  de  h^redAn  - 
fiituend  &  cit  magis  communis  fccundum  Alcx.  in 
l.hAredtMSy  C. de hvs  quibu^ ut  indign,(^  conf  7  4..  n.  6* 
'volum.},  CovsLt.de matrim  c.%.§,  5  num.  5 .'  Ducnn. 
reg.i^6.ampliat  j.Fcrn.  Vafq  contraverfiUnftrJib. 

cap,ioi, num.S  Kodcr.Xntivcz. allegat.zy,  nu,  14, 
verj namcertumefiyChi.q  ?  i.num.^.  Grafl^.$.  /»- 
ftituti0fq.p.i2uo:  inftitucio  habctur  pro  non  fcri- 
pta.  Exceptio  i.fiiollitutus tacitamfidcm  contra 
legcs  ccitanti  pacri  accommoda  vit,  l.eum  qui  yff,  de 
ht6 quA ut indign.Cl2r.§  fin.q.-j^.nnm  7.  Cpvar.^o 
iw/i/rr/7j.r.8.§i 5.;^«.  10. accommodavir,  dico,  quod 
fi  rogatusficicm  non  prxfticitin  frandcmlcgis  jurc 
optimo illa  bona  inltitutus  poflidebit  Barc.  in  l.fin. 
ff.de  huquAUtmdtgn  colff m.  ^  .C0y2r.de  matrim,c,S , 
$.  5  num.  I  o.  Exccptio  z.  ii  fucccdcntes  ab  intcfta- 
ro  ncgl  ganc  latia  duos  mcnfcs  rclicSa  bona  a  fpu- 
rioevinccrc  vel  fircnunciationecxcladantur,/.  1. 
C.denatural  itber.c^ua:  camcn  cxccpcio  rantum  pro- 
cedic  in  Iibc  is  nacis  ex  muhcrc  humili  &  viroia 
mixima diroicace  confticuto :  Covar.  de matrimo^ 
^i^ioyc^  §  ^.nnm.y  &jurcnovo  hujufmodi  mulic- 

rcs 


tes  cam  oninibus  homioibus  nupcias  concrahere 
poiTun  c»eiiam  cum  fzxdmt  magnis  iigmcatibM ; 

Concubina.  Siquishabeciilios  legicimos  &  ii- 
nuii  filiosouarales»  non  poceft  hliis  luturalibus 
ittvm^aqmacaukiaiioam  no^iamia  «os  eommt^ 
queteatrcm  pro  yirili  porckme  diTidendam  relio* 
querc :  Si Ycro  coacubinafolummodo  &  Icgitifni 
liberi  ezcaoc»  ooUi  oacuralcs  »  «oocubioa  ooo  aa& 
ioDioiiciam  a^erep  oteft»  N0V0U.  8  9*cap.  1 1.$. 

Hxrctici.  Hsereticioihil  ex  tedamcQto  capert 
pofluoc>  /  4.    authentxredeotes.C.  iiehdret,  C.  Af4- 

(iejipofiat.    -  '    .  / 

^aaoes  homincs  dc  muodo.  Si  omn^es  homt^ 
itoilp^motwlio^asredesioft  mftimcipotai 
▼ikreakNicel  Jit  Ncapol.6r  Angel<i€  Amcio.  m$. 

unum, Ir^Jlit. de  hdre/.mftii.  Joan.  dclmol  in  l.ctipm?, 
$09iMtffMhMMi*mfii$.  $  ,coUtm.fim^  lalcm  ioilimr 
Cioioo^  mitfimnii  iitiftooe  uoi«  homioiiy  <t  aii# 
no  adeuncc  cocam  hxrcdicacem ad cum  percinere : 
aliiym^  Tc^lU^f  o/lca  adeontibus  fiea  pirtcs  pro 

Concrarium  i  quodfciUcec  prepccr  impo£bilcm 
adicipoem  inditutto  yitietur,tenct  glofl  io  $. ^  u* 
wetmlnfiiiut.  d$hMM$dMfiitu$rui.{^nSk  ibi  iequicot 
kirt  Jact>bid9  Affecin.Pecr.deBellaperrceoec  Mam 
Caftrcnf  m  Lcapfatorias^C,  de  teftam.  milit.  x.  colum^ 
Gomcz.  iii.i*iMUim,r$foiut.  c.  a>»  nMm-  x  obi  in  ad- 
4tt  atc  Enaaa.  Sott.  hanr^mcem  vei  fHk^ziddQ: 
vdpotiusintcr  paupercsdiftribui.  '  ^  " 
. ,  ^  Mulicr.  MuUcr  ynlt  in  tettameoto  booafi^ 
ibmUo^acre^qMrum  coofeofus^x  ftacacoccqui*^ 
irictfr }  ii  ooof  oteruiK  ad  propriam  uciliratcm  coor 
feolum  accommodare  glofl.  &  Barc.  in  l.  i.ff.  dtj 

$m$hmtm$iX^i9kwAfimff  kfimtM^r^.  iQ,^^$ondi£i^ 


indehitiy  &  cft  commdois fccundum Dcc.  eonf.  6i%. 

mnhi^bent faH.teftmm  etttie.  t. num, 4;  ViUthyb.  M^' 
1  j    K  i  rch  oy .  verfmuiferpvellet, 

Manachus.  Mooacbi  polfunt  capcrc  i  ccfta- 
flti€ii|ofa:iui<iinEiomM$.  CUc$  tefiamem$,f.%9,  m 

.finv  *  *       *  • 

Inftitutiofaftadcfrat  jbus  miuoribus  non  va- 
iec  Ancon.  GabaeL  Ub^JehAred.infiituend.€etecb$fi 
i.Bxeepciaprima*  laftitnriovaleeadhoeorireii* 
dant&  prccium  crogcnt  in  comm  ncccflitatcs  I- 
mol  inLLuciuSil.ult  col  ^  verf  ^adverte  in  quan^' 

'  titmditeLfdeheafedmftieei^d^GwAoPiif.^d^^^ 
ContranurateQecBatc.fH/riiAF  Mheerie.       .  wrf^ 
quidnminfucteficmentOi  EzlA.inauthentfiqua  mu- 
Ifefjtoktm^ }  .^.   fttemf  Beeief  %nrf  fedneede  refitu^^ 

Adprtmum,  Sc  ibi  Cardia  in^.preetede^  eelum  penult^ 
vetf fuetkl  fstAfitumy  deV  S.Sci  dcm  Cafdia;i/i  cenf 
foa  t^um  t  imfite.wrf  adfieuudum  fued  oppeieieeer.^ 

Capra  inconf^x  eolum.  i.  S^]\cct,inauthent.ingref' 
'  fi,  coium.^.C  defturof  EcclefEtcli  magis  comma- 
d^^stwd^  Awmom  Gtbnt^^  fivctpcto 
i.ii  inftituaturecdicila  fratrum  minoram,  Barc.  int 
l  €ivitatih$46,ffdelegMt.i,  Contrariumnotat  Bart.ii» 
iiuCdeeondti  i^ftwm.UMV  Beid^ineuetitene.in^^ 
gre{fij  te  Westt  4t  Aiidior  teC^.  ekrtriy  eet  $ .  ^rp 

Jedanidemjit,  Angcl  inauthent  de  Eecleftit  §.fic[uii 
tmtem  y  ^  in  atetSent  ut  determktaetee  nutteerm ,  in 
fritt^*  fiKeptio  }.fiBedefiafracrmAmii|cmim 
ipfifratrcsinftituanturhoc  cxprcflo,  ut  accipianc 
4l  vcndant,  &  pretium  convertancin  coiam  Ofio 
ttSiiex/^s^&^t  inirtea.i9iieier.eelmm.%.  Coattasiimi, 
tenecBald  inauthmi.ingrej/!,colum,6.0ed.tlejkerejl 
Bcclef  verfjuxtahocjuaro.ATctinJnittpudlulianiit 

ee»fidht»k  i.Jf^d$h!gaf.i.Cw[jMMC^ 
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liusiDfticuiur  Yendac&  piccium  coniigaec  fracri- 
busdiftribucDdumin  eoiumncccfficaces,  Pccr  dc 
^nchoiMemtenet  ind  Clem  exivi.col^m.  z-  verf.  1» 
cafude  V,S,  Exccpcio  4.  fi  in  ccllamcato  adfic  clau- 
fula  codicillaris  Barc,  in  tracl^zt  Mtnor.colum  6.verf, 
exprAdiili4patety^colHm,^  infin  ^  fecjueH.  Con-« 
crariumnocacBald./;?  aHthentjngreJfi,colnm.-j/verj, 
juxtahoc  quAroponamt44,C  dejacrof  Ecclef  Pccr.  dc 
Anchor.  Clem.  exivi,  colum,  4  in  fin.  verf,  ^  pir 
ifla.  Exccpcio  quinca ,  fi  cxcarcc  conliiecudcquod 
fracrcs  mioorcs  poHlnc  capcrc  ha?reditaces  BM. 
inconfil.  x }  t.volum.t.  Scin  parciculaci  difpofitio- 
ncdicitsiddit.  1.  adconfil.Feder.  de  Sen  1 1.  ParicDC 
incapjn prAfentiatnum.ijj ,de probat,  Coccrarium 
quodconfaccudonopofficin  hoc  cafu  opcrari  cc» 
tLtntCdXd.inconfi.dereg.  Fchn.  incap,$npr£fentia» 
colum.  xj.depYobat.  Excepciofcxta,  fi  aho  iofticu^ 
coinuDivcrlofracereflcc  inltitutus  in  rc  ccrca,  uc 
nocacFcdcr.de Seo.  II.   Excepcioy  (juod 

fracics  mipores  hasredicacem  cx  caufa  fidcuom- 
mifli  capcrc  poUuocrrcprobacur  ica  Barcol.  in  traH.'  . 
Minor,in6  coLverfdehAred.  Sed  camcndicir>quGd 
hxrcsccnecuradajltimacionem.  Concrarium  ce- 
necBald.  quod  ncc  ad  ajftimationcm  aUquid  cis 
dthc^tuiiinauthent.ingrejfijcolum.j.verj.juxtakoc 
quAYo pona mu^.C.de facrofEcclef  I dcm  tcnec  Pecr. 
de  AnchoT.in  Clem.exivi,cel. 5  verf  fecu7idum  mtm^ 
brum^de  verb,fignifC3i^r2,,  in  conj.^i  colum.i.PzuC. 
snconfil.6  ^.colum.^.vol  i.JntinLi.num.^p.fi^.  dcj 
legati.  Hodiccamcn  capiuocex  fidcicommillo  u- 
nivcrfah ,  v  igorc  privilcgiorum  A poftohcorum  ut 
dicicCoracl  inconfiL  iGL.inprincfp.volum.i.Scct" 
iamcxconfuccudineuc  nocat  Buld.  in  confel.  ^y^. 
volum.x.  yidcacur  capir.  ^xiit.de verb.fign, in6.^ 
inClem,exivt,de  V.  S.    Ex^cpcio  8.  ^uod  fracrcs 

mino* 


1^4      '  tib.ldeuItim.Voluntdt.  ^ 

minorcs  poflTinc  capcrc  bona  ingrcdientium  rcH- 
gioncro  :  Archid.m cap  <juia  ingredientibH6 yi^.q.  } . 
$ftc\x\.in tit.de Jtatu Monach.inprincip ,in  5.  4.5^. 
Contrarium,quocl  imd  non  pofllnt  capcre  bona  in- 
grcdicntium  rcligioncm  ctiam  ad  cffcftum  vcn- 
dendi,  tcnuit Bart  m  traBat.  Minor.  colum.penHlt. 
ui.rf.jedadquorpertinebunty  Abb.  ind.  cap  in  prdfen- 
tiaynum.6  i.Paul  de  CziltAnaHthent.ingreJftyColum. 
i.C.defacrof.  EccleJ.  Roman.i»  confU.i6%.&inconf. 
i^6.ubi  diciciftam  communcmopioncm  Domin. 
incap.  I.  §.  corifirmates ,  colum.  i.dereltg.domib,in6. 
CAdci.inecnfll.^6.inttedete/lam.lmo\.mLi.colum. 
Jin.^verfquidautem.jf.deteftam  ^in  cap.  in prAfen- 
tia,colum.penult.verfitemadde.  deprobat.  &  elt  ma- 

;is  comm.fccund.Anton.Gabricl.//^.4^^^*''^^-'^" 
Ht.concl.i,n.ii. 

S\ fracres minores  h^ercdcsfunt  inftituti  >  ha:rc- 
ditas  pcrtincbit  ad fuccedcntcs  ab  intcllato  ut  no- 
lat  Barc.  intraBat.  Minor.inult.Ub.inpfinc.^colum. 
penult.^verffed  ad quos pertinebunt ,  Bald.  in  authent. 
ingrcJJi^colum.6,verfifti5pr£miJJts,Abh.incap.inpr£' 

Jentia.num.6 1  de probat .Komzn.in conj.  i^ 6  ubi  di- 
citirtam  communem  opinionc,  (^conf.i6^.  Imol. 
in  l.  ixolum.fin.verfquidauterrtjialtquis^jf.de  teftam. 
^incap.inprAfentia^colum.penultim,  verf  quid au- 
temfiquis ingrediti^r.deprobat.  &  ibiFclin.  colum.i^. 
verf-j.quAto.  ubi  dtcit  iftaai  commun.  opinion. 
Abb  inconf  i-j.colum.  1  volum.  %.  Arctin.  inl.  i.col. 
p.jfdeteftam.  ubidicitiftam  comm.opin.Bo'cr.</e- 
cff  5  5-4.  num.  I  o  Guiliclm  Ecncd.incap.Raynutius, 
verfinepd'  teftament.relinquensj  ei  1.  num.  iii.  dtj 
teftament. 

Quoadfratrcspra!dicatorcs&  alios  mcadican- 
tcs,uc  Ycndanc  &  prccium  cf ogcnt  in  corum  ncccf- 
licaccs,valet  inftitutio  Guid.Pap.  q.  3 17.  AIcx.  ciui 
dicu  comm\xn,o^in.inconf%%.colum.i.voLj..C^A. 

^inxonf 
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inccnf.j^6AntitMt$fiam€nt,  Nicol.  dcUbald./nrr. 
fuccejf.ab  intefiat.Cleric.nHm.y^m  dicic  communc. 
l^zcjn  cAnprAfentiay  nu.  70.  qui  hanc  communcm  ' 
23iTm2t,deprol?at.  Hifpol.infwgul.izi.  Matthcf.m 
tra£i,  de fuccejf  ab  intefiat    in    art.  num.  4 1 .  Bcr- 
trand.m  conf.i  5  i.u^lum.i.co/um.i.  Dcc.  confil  5-  ^ 
quictiam  dicit  communcm  ,  3:  quod  fucccdanc 
fratres  fandi  Augudini  cenct  Capra  m  confiL  \  47. 
^^/«/w.i.C^y^g^g^.&quodMonallcriis  aliorum  mc- 
dicancium  bona,ingrcdientium  illorum  rcligionc 
'    applicaDtur,tcnctSpccul. A/(7;8<?f/?.  in 
princ.in  3 -C^ 4.^'.  Archid. in cap.quia ingredicntsbm , 
I       } .  Abb.i;2  cap pr£fentia,72um.6i.deprobat.  Do- 
min.i^ cap primoy§.confirmatosycolu??}.  i . de  relig  do- 
^mibJn^.AlcxsLnd.inconf^S  colum.i  ^volum.z  ubi 
.dicitiftamcomm.opin.BoIogn./;?^^^///.  ad  traCl. 
defuccejf.ahintefiat  num  iiy.^Jeq.  Imol. /w/.  j.in 
fin.ff.de tefiam.  Cald.  snconf  4^.  inttt.  detefiam.  Fc- 
linxfilum.  lyin  c  in pre. fentia,verf6.vide  ^  ibi  D cc. 
»,^5.ubi  diciccommunem. 

Ultimo hic cft obfcr vandum ,  quod ca,  quar de 
Kis,  qui  hasrcdcs  inflitui  non  po(Iunt>  huc  ufquc 
diximus,ficfintaccipicnda,utfiuitra(itinihturio9 
iihiinftifUtifintpurc& fimplicitcr,  quod  fiinfti- 
tuantur  fub  conditionc,fi  caperc  poteruDcbenign^ 
rcccptum  cft>valercinftitutioncm,/./>?  terr}p%u, ff.de 
hi.red.  inftitsiend.  ucfi  dcportacusinfticutus  fic  hac 
condicioncvalcatinftitutio  &:  admictatur  inAicu- 
tus adhxreditatcm ,  quandocunquc  inftitutus  ci- 
visRomanuseflccocpcrit.  Idcm  &  dc  ca:tcri$  ia-  y 
tcliigcndum  cft,  utiis  qui  judicati  funt  holtes,  uc 
Maoicha^is>ArriaDis,Apoftatis,qui  ruifum  aut  re- 
ftitucioncPrincipis,aut  convcrfionc  virx  in  civi- 
taccmrcdierincidquccll,  quod  dicitur  rcgulam 
Caconianam  ad  condicioaales  inftitutiones  non 
pcrcincrc. 

../.1  '  Modus 
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Modos infticuendi fpe£fcacur in  iis»  ({uar  infUctiS 
tioniadjidnQcur.  Eaaucem  qux  inftitiicioai  ad* 
jicinatar.qQaedam^r  fe  fant  i)iurilfii»^aar(btii  |flf- 
ftitutioDcmipfaminucilcmfaciuoc.  •^"•ii*' 

PcrfcioutiliafuflC«qu2eDOQ  viciantffedtitiail^  . 
fnr &habent(ir  pro  noii  adjeftfSyfaltaitunieBtehij^ 
/ftitationc.  -  -   v  r;  ^  ^ 

Primum  cft  impoffibilis  conditio,ca  ceftamenco 
adjedapro  oon  fcripta  habetur  j  live  iafticutioxn 
adicripta  iit>fiTelcgacis&fidciCAmmTifis»  §.  imp^f' 
Jibtlisy  lnjlit.de hATci.inftit  L  i  jf!  decondit,  injlitut^  /. 
^.ff.decondit,  ^  demonflrat  duobus  calibus  cxce«* 
ptis»  Primof  eft  nnfiliiinftittttittae  nam  fi  fiiiii» 
apacrc  (it  iQfttturus>  fub  impoflibili  condirioQe» 
initicutioipfaviciacur,  &cc(lameotum  patris  coif* 

^ifliradoteiilet>aamHcet}ai:e  noro  ^.offimlts  cA- 

ditiouf()ucadlcgicimampro  non  adjedla  habea* 
;tur»tamcn  juipe  novo  etiam  vitiatur  inftirutio,  fi 
tarpis  vcl  impoffibtUs  ctmdttiofiraclje^ 
fatefy  C.  de  inftit  & fubftit,  Cz^t.inL  conditiones ,  ff. 
deconditJnftit  jzCinl  qaoniMmJnprioribw^Ccd  deJ 
4mfitHfitunm§^zoMftmp^Mtk^Minfiii,^  ftek^ 
-ftitAmdljnLfin  ffMtmdiajnftitH.  Socin  inimn 
dubitamu^  ff.de  condif,  (ji^  demonfirat.  &  eft  commu- 
Insfecmdofi^  Albefic,te<j^^^,amiiJ97«CMtfuAc^ 
-Miift^Ji»jr^;ftmag4f  commott  feamdftfliBmlln.  A 
Cofta  JnlGalli4^>§.&  quidfit»ntum,part.  j.n.io6* 
ffjkliber,i!^pofihum.  Soarcz.  tn  theJtmr.rH^.Jiti^ 
li^.yyr^.x4^DiflentitJohan.  CtotJnLc.Rti^m^ 
tim  in  4.  pttrt.  de  tefinment.  Nam  cum  fiiio  patri^ 
|i!icrcditas  quodammododebeaturpur<^eamh«re^ 
'j^c^St^^  eaeIexpotrrit>aat»fi€<HKliriont^ 
Ptttcr  binlrinoadfcriberevellec)  poteftarriTam  a<|i^ 
icribere  debecet^hoc  eft ,  quar  filii  pendeat  arbi» 
uioi  Ia<ligntas  igttttr  ipacre  faftucaftterk^fiei  rafc 

*  m. 
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turpcm>autimpoflibilcm  condirioncm  adfcripfc- 
lit^uccantumhoccafu  patri  non  tribucndum  efTc 
Yifumfucricauod  rcjcfta  conditionc  tcftamcntu 
valcacfcd  cx  fafti  odio  &  digaicatc  totum  corruc- 
icplacucrit.  Sccunduscafuscft,  (itcftator  condi* 
tioncm  quam  pro  caufa  adj ccic  podibilc  crcdidit* 
lunccnim  non  rcjicitur,  fcd  ipfaiulticutio  vitia- 
lur  glofl./» l.Jervo marjumijfo.ff de condit.indeb.  Bru- 
id\\i%de condit.lib.^.tit.x.nu,  i^.^verj  fallit,  teriii. 
DoncL//^'.8  com.cap.^i.njo  nifiiftaconditiopof- 
fitpcr2equipollcnsadimplcri,/./»/7«;«//w(7i/i,  ^'fiita* 
f.'delegat.\.  Bart.i»/i  n  ^.ffjeconditjnfiit  Gayl.//*. 
i.obf.^.n.i^. 

Impoflibilcmautcmconditioncm  dicimus,quac 
cxiftcrcnonpoteft,cjUSiquatuor  fant  fpccics,  aut 
cnimrcrumnaturaimpedimcntocft^  aut  Icx,  auc 
faftum. 

Exhisprimapropric  impoflibilis  cflc  dicitur. 
Nam  Juftinianus  impoflibilcra  conditioncm ,  §.fi 
impojf.lnfiitut. de inutil  flipuL  dcfinitns,e»Unquit> 
cui  natura  obftat.quo  minus  cxiftachoc  cft,in  qua 
id  contiDctur,nonquodunus  vcialtcr  faccre  non 
poflit.cum  alii  poflTibilis  fit,fcdquod  naturafieri  n6 
coDccdic:talis  hsec cft,fidigito  coclum  tetigcris*  Sfi 
montcm  vel  domnm  in humcris  portavcns:fi mor-' 
tuum  dedcris  vcl  hypoccntauru.  Ei  hanc  impofli- 
bilcm  conditioncro,in  qua  continetur,quod  natu- 
raficri  nonconccrditdc  infticutiooe  rejici,  &  pro 
non  adjedta  habcri  ac  haercdcm  eflc  habendum^  ae 
fipurcinftiturus  cPCct^efi textu^ exf>reffus » ind.  $  im^ 
pofftbilisy  InfiitutMe  hAred.  inftitHend.Gx^d  §:lnflitu* 
tio,q  i^.w.i.Scirc tamenhicoportct,  fpcilacdum 
efle  tcftamenti  tcmpus  ,  non  ceftacoris  mortcm 
camquediciimpoflibilcm  ,  qustuncimpoflibilis 
cft  cumfcribicurccftamcntum,undcfiquisitafcri- 
p(Ushcrcsfuem»ficcrcos  fcrvosmanumififlccqui- 

buf- 
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bufdamcxhis  antea  morcuis  ,  licct  Ncratius  re- 
fpoQdcrit,  eam  conditioacm  deficerc ,  Sabinus  ta- 
mcn&  Cartius  impoflibilcm  conditionem  aflcri- 
ptam cflc  tradidcrunt,  idcoqi  non  deficcrc ,  caquc 
fcntcntiaa  i^ompoDioprobata  e(l.  Scrvius  quoq; 
^cumita  fcriptum  fuiflccfi  filia  &matcr  mea  vi  vcnr, 
ahera  jam  mortua  inditutam  conrlitionem  non 
dcficcrcquia impoflSbilis  cft ,  rcfponderac.  Idcm 
fcrcaPapiniano  craditum  cii^fi  libcrcasica  dacafitj 
fi quodTiciodcbeofolvcritPamphilusliber  cfko ; 
nam  fiteftator  cum  fcribcret  tcilamentum  nihil 
Titiodcbuerit.impoffibilisdonditio  aflcripta  cflc 
vidcbitur,  quam  Papinianusfalfam  appellat  pro- 
pccrca/quodincludicTitioquiddcberi,quodfaI- 
fumcftjaliceratquc  fi  poft  tcflamcntum  coufcri- 
ptumtcftatoripfc,  quodTitio  dcbcbatcxolucrit^ 
hic  cnim  conditio  non  impoflibihs,dicctur,fcd  dc- 
fcciflp,Icgatumq;adcmpcum  cflc.  Juhanus  quo- 
que>cumita fcripcumfuiflct Lucio  Titio , fi  harrc- 
di  meo  tabulas>quibus  ci  pecuniam  promifi,reddi- 
derit,hxrcs  ci ccntum dato,  fi  tcftamcdti  tcmporc 
tabulasnulla^  fuerinc>  impoflibilcq^i  conditionem 
&  ^io  i\onicni^i^ic(^QXxd\tyl  rnulciit^6  jf>  de condit. 
^ demonfirat.ifi M&^via,^^,  ff.  de  hAred.  infiitut.L 
cum taley7i.§ penultff.eod.tit.Lomnihu4,  § .  i. ff.de  U- 
gat.  I.  Csetcrura  &  tcmporisanguftiamnaturaim- 
poflibilitatemhabcrejineaqucidemjuris  cfle  du- 
bium  non  cft,exempla  func,  fi  is ,  qui  RooifE  fcr  vu5 
clt,fervosfaos,  quos  Gadibus  vcl  Carchagini  ha- 
bccmihi  darc juflusfittriduo,  Ifimihiyi^.^.  j. ff.de 
legat.i.  Vclfiquisin  triduo  monumcntum  faccrc 
{it)ull\iSylfiqutiita,6:  ff.de condit.infiit.  licctcnim 
ha^c  aut  darc  auc  faccrc  poflibilc  fit,  incra  cantillum 
taracntemporis,fic darcaut  faccrc  poflc ,  natura 
verat. 

Turpem  conditi^Rcm  appellamus  ,  quam  aur 
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lcXyaut  ScDarusaucPrincepsimprobac^ideoq,  )u- 
rcimpoffibiliscflc  dicitur.  Poflccnim  ea  dicimur, 
qucB  jurcpoflbmus.  Ejusgencrisfunchac  rfihomi- 
ncm  occidcric :  fi plagium  vcl fuitum fcccrit :  fiab 
i¥)ltibus  patrcmnonrcdemcrit :  fiparcnti  aut  pa- 
troDo  alimcnta  oon  pra^fticcric :  fi  uxor  a  maritp 
divertcrit:  fi  tcftatoris  corpusinmarc  projcccrir, 
^  gcncraliccrquiB  contra  bonos  morcs  cft,  implc- 
taqjpirtatcm,cxiflimationcm  aut  vcrecundiam 
nofiramlafdercc,/ fip^^gii^ff  de  verbor.obligat  l.con- 
dithnesyff.de  condit.injiit.l.jiquis  i^quilinos,  §.  fi^ui, 
ffde  U^at.  1,1  refrdhendenda^Cod.de  infiit  fub  ccndit^ 
/ii?.  l.cum  teyC.de iHoffc  tefiarntnt  l fenult.C.decon- 
dtt.infiit.  Ad has curpcs  conditioocs quod  actincti 
non  dubitariMarccllas  fcribic,quin  detedamcntis 
rcjicicodajfint,/ nondubitamu^,  Cdecondit  ^de- 
monflrat.  Nccrefcrtan  pcrpetua  caufa  prohibicio- 
nis  fican  nonpcrpctua^utin  adopciva  fororc  rcci- 
dercPaul  inl  fifiipulor,$  i. ff.de  verbor.obligaf, 
adxnoDuit.  ha^ccnim  »fifororcm  illam  tuam  ado- 
ptivam  uxorcm  duxcris,jure  impoflibilis  cfle  dici- 
cur.quia  ftatim  contribonos  morescft,nccrcfcrc» 
quod cmaDcipatx ci ni|bcre poflis.  Vcnulcjus, inl. 
continuti6y  i  ^y.§cum  quis,ff.de  verbor,obligat.dc  has 
conditionc^  impoflibiles  cflc  dicit  fi  rcm  facram 
aucrcligiofam  Titius  vcndidcrit  ,  vclforum  auc 
bafih'cam>aut  hujufmodi  rc$ ,  quz  publicis  ufibus 
TcliAx funcncc ad rcm  pcrcincc,  inquic ,  quod jus 
mucari  poccn:,&  id,quod  nuc  impoflibile  cll^  poft- 
capoflibiIcficri,Don cnim  fccundum  futuri  tcm- 
porisjus,f'd fccundum  prxfcns  «(jtimatiofit.  Ec 
lllpianus,m l.inter fiipulantem^  8  j .  §'f^cram.ff.dtj 
verbor.obligat.  fi  homo  Hbcr  in  con  ditioncm  dcdu- 
dlusfit,  hocmodo:fidatuscflct,  nonidcpminus 
impoflibilcm  conditionem  vidcre  fcribic  ,  quod 
fcrtus  fiori  poflic :  quia  inquic  y  pra^fcns  cempus 
.  T  fpft. 
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fpcftamus  &  cafumadvcrfamqucfortuaam  expc- 
(ftarchomiaislibcri,ncquc  civilc  ncquc  naturalc 
cft.  Scd  hxc  in  iis  dcmum  conditionibos  proce- 
duncqux  contra  bonosmorcsfunt :  aliascnim>fi. 
perpetuam  prohibitionis  caufam  non  habcanr,im- 
polfibilcsnoadiccntur,utfiminori  viginti  quioq; 
annis  hxc  aflcripta  fic  conditio :  fi  Stichumfcrvum 
fuummanumifcrit,  licctcnim  in  ca  xtzic  mand- 
mitccrcnonpoffit,  potcfttamcnmajorficri  &  ma- 
Bumictcrc ,  Lfimivor,  66. ff.  deverbor.  obligat,  Et  fi 
ancilla:  aliarvc  legatum  fic ,  cum  ca  nupfilfcc ,  Pro- 
culus  dixit  utile  legacum  circ,  quia  poffic  mana- 
miflanubcrc,  LfiancillA,  5  y.decondit.  ^demonftrat. 
ncquecnim  hx  curpicudincmhabenc,  ncqucinci- 
vilcm  contincnc  cxpcdtacioncm.  Porro  &  qux  nifi 
Principe  conccdcnceficri  non  poflunc,  jurc  impof- 
fibiliadicifolenc,  Lidem  ItilanuSi^.  fin.ffMlegat.  i. 
quod  camcnin  iis non  proccdit, quara Principe  fa- 
cilc  obcincri  poflunt,  Lfed  ^ fi,  ^.hAccUufiiUy  ff,  ex 
quib,  cauf.  major,  Lquidem  relegaiU4,6.ff.  de  reb.  dub. 
Ea cciam  condicio ,  fi  mulier  fic  infh tuta ,  fi no  nu- 
pfcrichabccur  procurpi&de  jure  impoflibili,  & 
ideo pro  non adjedla habccur,&  licec nupfcrit mu- 
licr,  tamen  infticucio  non  dcficic  ,  fcd  mancc  fal- 
va,  &  mulicrconccmpca  ifta  condicionc  perindc 
poccftharredicacemcapercacfi  condicioni  paruif- 
icc,  Lquoties,  iiffde  condit.  Qf»  deynonflrat.  Lferuo^ 
6  5 .  §.fitefiator,ff.  ad SCtum.  Trebell.  L  i.  Cod,  de in- 
diSi.^viduit.l  fedfi,6o-  ^.fin.Lcumta  e,  70.$.  MAviAy 
ffde  condiB.  ^  demmfirat, 

G^rcerumuchoc obclacac,  tria  concurrcrc de- 
bent.  frimumeffymwWzizm  in  cocum  nubcre  vc- 
tari,icaucnulIipcrfona?,nullo  cempore,  &  nuUo 
locopoflicnubere^  quodfi  vccacur  cantum  oube- 
rercfpcdluccrcarum  pcrfonarum  vcllociauccem- 
poris,  ut,  quod  a«n  aubac  tali  pcrfonarj  vcl  cali 
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^eiifriperfonarum>velincali  Joco>  vcl  intra  ccc- 

tum  tempuSjConciicio non  it]\c\i\iij,fedetfi hoc,  $• 
fin,cumifeq.ff,decondit,^demonftrfit.  ubi  diciciiif 
has  conditioncs ,  fi  Titio  non  nupferit,  vel  fi  neque 
Ticio>nequeSejO«ncqueMa:vio  nupfcrit»  admic- 
tcndasefle,  ncceflcqnod  vidcacurpertalcm  con- 
1     dicioncm  viduicasindidla>fedhorplaniica>  fialii 
faciscommodepoflicnubcreaucalioinloco  com- 
modcnupciasreperireDoncll, //^'.S.fm.r/?/».  33.«. 
i     10.  Aiccrumell.muliercmnoncflc  viduani»  nam 
fi.vidiia  fub  condicione  non  itciandi  nupcias  tH  ' 
h^resindicuca,  condicront»!!  rejicicur^  fedvalct> 
s        viduaincra  annum  a  ccmporc  mbrcis  ccHaco* 
\     roris  haercdicatcm  pecere  non  pQ.te(l)  nifi  Mona* 
i    ftenum  eit  ingicfla  >  vcl  alias  fpcs  omnis  itcraa- 
i     dinuptiasfii  fablaca>  nec  poii  annum  quoquc 
1     litcr»  quam  prxditacautioncquod  bzreditatcm» 
\     viduic;icis  conditione  non  impleta  >  hsrcdi  cum  ^ 
j     fuacaufarcftitucre  velit,  &  hoc,fivc  k  matico  five 
i     aba]io>fubconditioncnonitctaDdinuptiasfit  ih<-  - 
r    fticuca ,  Auihent  cum  relidium,  Cod.de indiS.viduii. 
I    &ibiglofl'.  &  Dd.communicer.  Gomez./ii,  i.va^ 
I     riar.refolutcaf.iz.num  78.  Rcquiricurigicurmii- 
I    licrcm  iftam  nunquam  fuifle  nupcam.Idco  obtincc 
I     tancumin  virgineEman.aGoila.  J.yi 
i     arbitratu.  limit.ult.fflde  condit.  ^  demonfirat.So^tci 
*     in thefaur.  recept.  fentent^  verh,  nupii.  Sub  qua  in* 
I     tclligimuscciamcam  virginenLV»qua:concraxicma« 
I     irimoniumdepra:fenti,nondum  tamcnell  dedii- 
Aa  ad  domum  ,  nec  a  marito  carnaliter  cognita 
Bald.  Angcl.  &  Dd.  indiB.  Authent^cui  reliSlum. 
<     cftcommunisopinio  Anton.Gomcz./i/^.  i-t/^r/4r. 
refolut.c.ix.nu.y^,So2ttz  inthefaur.recept  fentenK 
verb.nuptid.  (^verb.matrimonsS.quodtcncmogiZU 
quia  fi  maricus  vcl  fponfus  moriatur,&  ipfc  vcf  ali**  ^ 
camfubcondicione^  fi  o^n  nupferii^  inftituerit^ 
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idemcrif,quodin  virginc,  6cficc6ditiorejicietur, 
'  ic  ipfa  habcbitur  pro  pur^infticuta. 

Scd  &  in  ca  mulicrc ,  qux  quidcrfn  cft  corrupta , 
Bunquam  tamcn  nupta ,  ctiam  tollitur  &  rcjicitur 
conditio,fi  non  nuplcrit,&  habctur pro  purc  infti- 
tuta,  Angcl.Cattrcnf&Fulcrof.  & \)d  inAMhenU 
fui  reliiiHm ,  A  n t o  n  G  om ez  ^ib.  i .  'variar  refolut. cfip. 
ii.num.y^  Sonxcz  $nthejaur.  recept  fent.verb  nu^ 
ftsAy^^verbo  mairimonium  ^  in  addit.  ad  Gomez.  d 
cap.  1  i.verf,(^dico,qucd/ic.  Tcrtium  eft^mLhcrcai 
iplam,fub  conditioacfinon  nupfcrit  eflcinftitu- 
tamjfiinftitutuscftalius.fub  conditionc,  fi  mu- 
licr  non  nupfcritjconditio  non  rcjicitur^  /  i.  C.  dc^ 
indi^.viduttjoU.  nifi  ille  talis  eflct ,  uc mulier  facilc 
rctrahcrctura  nupciis  ut  lucrum  relifti  confcqua- 
turMofl^Bald  Angcl.&  Jaf  Anton.Pcrcgr. 
defideicommiff.art  1 1  .num.  1 1 7.  Qux  vcro  dcmu- 
licrc  didbi  funt,fi  fit  inftituta  fub  conditionc,fi  non 
nupferit.  cadcm  ctiampcromniaobtincncia  viro, 
fifitinftitu,tusfubconditionc  fiuxorcm  no  duxc- 
rit,  /.  3  .inprincip.C.de  indiB.viduit.l  hAresmeu^y  jj. 
^.fin  ffde condit.t^demonfirat. Anton.Pcrcff:.  d.  art, 

I  i.num.i  i7.Ahton»Gomc2.//fc.  i.variar  refolut.  c. 

II  num.j%.  Sed&harcconditiohabctur  protur- 
pi^fiquisfitinftitutusfubeaconditioncj  neducat 
cam  uxorcm>quam  virgincm  dcfloravcrat,&  idco, 
.uti  concra  jura&  occafioncm  dclinqucQd!  prarbes> 
rcjicicnda cft  Ruin. confil.  18^.  num.  S.ini.  volnm. 
Anton.Pcrcgria.d./ir/.  i  i.num.  1 17.  Scd  3c  con- 
dicioncs  de  nubendo  altcrius  arbitrio  jurc  in vali- 
dx(vLnt)l.cumtale,7 fiarbitratu ,ff.  de  condit.  ^ 
demonfirat.  &  conditio  nubcndi  altcrius  arbitratu 
rcjicitur ,  &  hoc  five  accipiatur  pro  libcra  arbitran- 
tis  voluntate,fivcproarbitrioboni  viri  Covar./ji'. 
i.decret.part  z.cap.x.§.S.num.f.GrsL(l.§.legatum,  q. 
co  nHm.9,  quiacft  contramatrimoniilibcitatcm. 
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Nificonditiodcnubcndoalccrias  arbitrio  fic  im- 
pofica  viduis.  nam  hd:c  arbitracus  alicni  condicio 
hodicin  vidais  admitticur,  fiquidcm  illis  perpc- 
tuum  ifnpcdimcncum  pcr  conditioncm  injungi 
potcfl,  ncunquam  matrimonium  contrahant>  uc 
fupra  dictum  cft,&  ita  cft  communis  opinio  Grafl. 
§JegatHmiq  5o.».io. 

Scdquid  fi  pcrfona,qu£  nunquam  faitin  matri- 
monio fitinfhtutafubcondicionc,  ficum  confilio 
alccriusmacrimoniumconcraxcric,  anifla  condi- 
tiorcjiciccur&  habcbicur  pro  non  fcripta?  Ha:c 
qua^Aio  elt  concroverfa  fnfhtucam  pcrfonam  huic 
coditioni  parerc ncccfle  haberc,adco,uc fi  irrequi- 
(icoconfilio  matrimonium  coocraxcric,  condicio 
dcfcciffc  vidcacur&infticuta  pcrfona  ad  hxredi- 
taccm  admicci  non  poflit  ccncnc  Cyn.  ind.l.  cum  tci* 
Uy §  fearbitratu,PsLul.  dc Caltr.  Alcx.  & alii  Dd.in 
lturpia^§.i  ffdtUgat.  |.  &  hanc  diciccommunem 
opinioncm  AymonCraycctar<?«/^i.»«.  j.  Guilicl. 
BcncdiA.inc.RaynutiuSj  vefb.  (jui  cum  aliomatri' 
montum contrahens^num. 8 .extr.de tejiament  £man. 
a  Cofta  in  d.§  fiarbitratuMmit.ii.num.i.  Covar. //^, 
^.decretalpart.z.cap.%.^,%.num.  j.  quiaaon  impe- 
ditur  libcrtas  matrimonii,  fiquidcm  non  tcnctuc 
fcqui  confiIium,fcd  duntaxat  rcquircrc,ncc  cll  c6« 
trariuBi  natur^  matrimonii,fcd  magis  confuctum, 
inconcrahendismatrimoniis,requircrc  confii  um 
confanguincorum  &amicorum.  Vcrum  quodi- 
mo  di(pof\tio, l.cum  taU  y    arbftratu.  ctiamlocum 
liibcacin  confiI.o,voIucruotDyn.&  Bald.  ind.  §.fi 
arkitratu.  &  plurcsalii  quos  rcfcrc  Fclin.  in  cap.  ex 
parte,num.  i  .'verffedultraomnes,  extr.  de  conftit.  Et 
hanc  fcnccntiam  crcdidic  vcriorcm  Jacob.  dc 
Gcorg.i»  1.1  rium.-j  Cod  deinftit.  ^  fubftit.  ficpro- 
bacEman  aCo(la  m^.$  fiarbitratu.limit.i  i.  quod 
ficnon  cric  plcna  libcrcas  matrimonii  ,  &  mulca 
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poflUnt  inteivcnirc  impedimcnta>ob  qu«  non  po« 
tcrititabcncrcquircrcconfilium.  Scd& coin ca- 
fuconditiorcjicitar&  habecarpro  non  fcript2>  fi 
perfona,  qua?  nunquamfuitnupta,  purc  tll  qui- 
deminllituta,  fcdcftjuffa  rcfticucrc  ,  fi  nupfcric, 
Iftacnimpcrfonanoncogitur  rcftitucrc  ,  ctiam  iS 
nupfcric  Bartol.  in  diB.  §.  arhitrMiu,  &  quod  Dd. 
communiterfequunturdicit  Addit.  tbi  BartoL 
wri.^u^/fm.Eman.a  Cofta.  ampliiit^j,  Gralf.^.  le^ 
gatum.qtufl.  ^o.num.%,c^\x\z  obl.quc  ficrct  >  quod 
dircifto  fieri  non  poflTct.  Diflcntitglolf  in  dici.  §.fi 
arbitratu.  Cactcrum  hxc  condicio  fi  Titio  nupfc- 
ricnon  rejicitnr,  /.  14.  Cod.denupt,  aliud  enim  cft 
mctu  pocnxlibcrcatcmmatrimonii  aufcrre,  aliud 
macrimonMiiii  cCrta  lcgc  excitarcj  dummodo  ci 
honcflc  nubcrc  poflit ,  &  pcr  Titium  non  ftat, 
quominus  nubcrcjufla,  cinubat,  nam  fi  nubcrc 
hon  eftc  non  porcft,  vel  cum  co  non  potcft  cflc  ma- 
trimonium  ,  conditio  rcjicitur  »  8c  habctur  pro 
Bon  fcripta ,  l.  cum  ita^  6i'ffl  de  condit.  ^  demon^ 
firat,  Idcmjuriscfl:,fi  pcreum,  cui  muhcr  nubcrc 
juflaeft,ftet,  quominus  nubaC:  l.inteflamento,^o. 
ff.de condit,  ^demonflrat.  Idcmjuriseft  ,  fi  mafcu- 
lusfit  infticutus  fubconditionc>  fi  duxcric  Sciam 
in  uxorem.[nam  fi  Seiam  honcftcpotcft  uxorem 
xlucerccoaditiouonrejicicur,  icacft  communis 
Grafl.J  legatumiquAft.^o.num.  14.  Similiccrad- 
mittiturcoaditionoa  nubcndi>  fiquis  pcr  eas  ad 
matrimoniam  fpiritualcexcitcturjvcluci,  fi  quafic 
4nfHtuta >  fi  Don  nupfcrit,fcdrcligionemfucricin- 
grcfla,  Antoa.Gome2.//i.  i.uariar,  refolut.  cap,  i  x. 
»«/».78.  Grafl' §  legatumy^.^o.n.ij.  ^ 
Sed  &coadicioncs  in  focninis.fi  viduacrit,quoi- 
tics viduacrit,  vclcum  viduacrit,&  in  maribus» 
fi  ujporcs  amifcrintjj  ycl  ?um  ad  cqclibatum  pervc- 
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ncrincjuftas&cipcftaDdarfuDt,  &noniejiciun» 
lur,  /.  j.CoU-JeindiSl.  uiJnit.  Perfcvcrantia  tamca 
in  i/tisnoiircquirimus,fcdfatiscftfcmcl  eas  ob- 
tigiflc,  l.hAc  conditio.ff.tie  condit.  ^  demonftrat.  &  cft 
communis  Gral^  §.  legatunh  quAft,  5  3  nHm.  i .  Bru- 
£d.decondtt.lib.  ^.lit.  -L.num.j  infin.  Plancfivir> 
cui  fab  conditionc  nupriarum ,  vcl  cm  fubcon* 
dicione  nubendi  hxrcdiras  eft  relicta  >  Mona- 
llcrium  ingrcdiatur  5  auc  Clcricatam  fufcipiati 
cooditionuptiaram  habctur  pro  implcta,  &  hx- 
rcditaspctipoceft,  No^uell.  xzyf.Ji  quis  jub  condi^ 
tioney  hccc  tcllator  exprcfle  concrauum  cavcrit,  . 
ineft  communis  Grafl'  legntum,  qu^ft.  50.  Scd 
quid  fi  quidam  rcliquic  pucllas  millc  fi  nupfcric, 
ccntumvcro  fi  monaftcrinm  fit  ingrefla  ,  an  ifta  j 
puella  monaftcrium  ingrcdicns  potctit  pcicrc  miU 
Ic, an  vcro  tantum ccncum ?  Bald.  in  ^iuthent.  ntji 
rogatij  Cod,  ad  TrebeU.  tcftatoris  voluntatcm  ob- 
fervandamcfle.dieenshanc  fentcntiam  eflc  com* 
Tn\incm,(^  inl.Deovcbis  y  ibi  Paul  Caflrcnf.  Crot. 

nemo potefi  yjf.  delegat.  i.  &  hanc  eflc  commu- 
ncm.  &  fcrvari  dicit  Anchoran.  in  reg.  nemo  potelf  , 
qudft^  5  de  rcg.jur.  in  6-  Jaf.  in  Authent.  fimulier,  & 
vciiorcmfibi  vidcri  fatctur  Covar.  ^variar  refolut. 
lib  i.cap.i().nu.6.  Scdcontrarium>quodim6con- 
ditioiila,finupfcrit ,  oppofita  ingredicnci  mona- 
lieriumrcjicicnda  fic,&  rcliftuminccgrum  dcbca- 
turfavorcreligionis,  ncquismccu,  amirtcndi  lc^ 
gacumabftineatiDgrcflurcl:gionis tenct  Bart.i»/. 
z. ff.de his qu&poensi cauja.  Ec  cftmagis  communis 
fecundumquamjudicarifolecRoland  ^W^Wz.conl. 
^^numj.^volum.^.Gzbnd.Kom^tiJib.^.dele^tu,  -  . 
concluf  z  Gr2iV,^.legatum.q.  ^o^n.ii:  | 

His  condicioBib.fimilcs  func^quas  dcriforias  no- 
minamus,&am  &  hx  pro  noa  adj  cdis  habcncur ,  & 
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pcrinde  ac  fi  adicda:  nonfint>  hacrcdirastapituf. 
Easaccipcrcdcbeftiushoc  modo  >  non  in  quibus 
idjub^attcftator.  quodinutilc tantumfadum  fit, 
fcdquoditainutilcfic ,  ut  apparcat  tcflatorcm  in 
co  frudum  aliqucm  aut  religioncm  fpedtafic,  cum 
cfictca,cjus  opinio  ineptilfima  5c  (lultiinma,  & 
xdeo  prxccj^tum  tifudigoum,  utfi  quis  hseredem 
itjinlliituat.fi  veftimcntorum  &  eduliorum  ,quod 
ii  t  faiis  ad  ufum  unius  anni.aut  plurium  unafccum 
in  fcpulchro  condiJerit:  quafi  mortui  hi$  rcbus 
indigcantrautquafi  ad  fandimoniam,  aut  ctiam 
fat^ilimonias  fama  vcltitas  cadaveri  additus  quid- 
quamattincrct>  fiitainflituat,  fi  fe  habitu  abquo 
DOVO& Philofoph  coindutumfcpchcndum cura- 
rit,hic  cnivTi  ndcturopiniotefUtorjs  dc  rcbus  tam 

Confimilisimpoflibili  condiwoni  cil  &  illa  con* 
ditio,  quae  neccffitatcm  jurandi  hcredi  imponitiUt 
citoh^ercs.  fi  juravcris  te  Titioccotum  dacurum. 
Nccnim  temcrc quis  juraret,auttimidc  jusjuran- 
dumfagcrct,  voluit  Vvxior  y  amoto  jurcjurando> 
dariaut  firri ,  quod  tcllacor  cenfuiflcc  dummodo 
fieri  poflet>  l.quA fub conditione,  %.jf.  decondit.  infiit. 
Remirtitur  igitur  jurisjurandi  ncccflJitas ,  fic  camc> 
ut  dandi aut  facicndi  ncceflj tas  maneat,  ncquc  ali- 
tcr  inititutus  ha?rcs  barreditatc  confcquarur,quam 
fidcdcrit.aut  ft:cciit,qaod  jurarc  iuflus.fuit,  dum- 
«modo  non  fit  impf  obtim..  d  l.  quA  fub  conditione , 
quoties,l.h£c  firtptuta.jf  de  conuit  ^  demonjir,  l.  non 
dubiHmy  I  i.  ff.de  legat.  \  • 

Tcrciafp^cics conditxonum  eft  implicatitium, 
qaasnonnulli  proplcxas  vocant,  vcluti  >  fi  itafcri- 
prum  fic 5  fi  Ticius  liacrcs  fucric>Srjas  hasrcs  cflo ,  fi 
SciushjercsfucricTitiushacres  cllojulianusiw/. 
Ttciu4,i6  Jf.de eondit.injtitut.  hanc  inutilcm  infti- 
tutioncm  cflefcripfit  :NamdumaItcr  al:crumex«  . 

pcftat. 
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pcilat ,  Qcutcr  hacres  ficri  potclh  Pcrplexas  tamea 
hafcc  conciitioQcs  fccuQdum  prxfumptam  tcfta- 
^torismcQtcm  bcoigna  intcrpretationc  juvandas 
tSc  rcccptum  cllj  cum  ita,  6  ff.deeptAcgat,  l.  taUm^ 
^i.jf.dehdred.inftit.  -  >  -^-  .* 

Quartacitimpoflibilium  rondirioDum  fpccics» 
quamhypcrbolicc  im^ollibilcm  appcUat  cx  fadto , 
&  ob  evcucus  pcrmagnam  diSiculcatcm  ,  1  ccc  ci 
ficquenatura,  nequelczobfi(lat>  tahs  crit  l\  quis 
pauperi  hanc  aflcripfcrit>fi  millc  dcdifler>auc  fi  do- 
mumfiiismanib.2edificaflctci.qui  cjus  artis  pror- 
fus fit  ignarus^&aliac  qua^  noa  ir.  uaivcrfum  omni- 
busbomiQibusimpofllbiliafuQC>  liccr  quidamcaT 
facere  non  poflint >  hx  coadicioQcs  fi  non  implca- 
turyinfticucioipfa  vitiacur  >  itaed  comniuais  opi- 
n\o Gt^S.^.lnfti^Htio,quAft,^^.num.  3»hinc  vciius 

Conditio  cui  veljus  vel natura  rept4gnat^  .-^ti^^it-^S- 
jiiiumnonvitiattjedvitiaturea.  '       '  ^-^ji 
\    Virum ,  quA ef?  hominifa^o  impojfthilis  aHum 

Inficit,  Diccaufam  ScAvoiadoclerogo.  ^ 
CoQditio  pofllbilis  adjicitur  re<5lc  ioititucioQi>  ca- 
queomaiQoabhasrcdccd  impleada  ut  hxredita- 
lcmhsLhcsiZ,§. hArespure,lnftit.dehAred  inftit.  pofll- 
bilisautcmcooditio,  aut  copfercur  ia  potcdatc m 
ha;redis,utfiTicio  decem  dederis  hxrcs  cflo  aut 
io  cafum,ut  fi  oavis  ex  Afia  rcdicnt,auc  io  utrumq;, 
qua:  mixca conditJO  dicitur,  cum  vidclicct  partim 
iibanimopcndcth^ercdis^partimab  evcncu  forcu- 
.Ua?  ut  filius  hasrcs  c  i  o>fi  in  patriam  rcdierit,  l.fipr^i^ 
^.tor,C.deinftit.c^fHhfiftit.l.fuus,4,§  pen.ff.de  hAred, 
inftit.  Elligt.cur  omnis  conditio  auc  potcllativa, 
autcafaalis,aucmixtaj/.«»iff.§.y/»^«/«/«,C(?^/.*/er4- 
duc.toUend.l.ult.C.de  neceff.hAred.inftit.  ^ 

Subomnibushiscondicionibuscxtrancusinfli- 
tui  ^oick^i^uifub  condit,  Z  §  fin.ff.de condtt,  inftit.  L 
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jure  civilhffldc  condit.     demonftrat.  Filius  autem 
aucaliasfuusharresolim  non  nifi  fub  conditionc 
poccftacivainllitui  porcrat,  l.filiu4y  i  j.  l.fin.ffl  dc^ 
condit  ^demonfirat.l.  fuus,^  jf.  dehdred  inftttnt^  Si 
filiusinfticutuscratfabconditionc  ,  quar  in  cjus 
poccftacc  non  erac,  nccin  dcfcdlum  cjas  cxha^rc- 
dacus>ftatim  non  valebat  teftamcntum  ,  ipfcquc 
filiusab  intcftaco  h^ercdicatcm  adire  poccrat,  ua 
tamciiucfi  vcllccapprobaTc  tcftamcncum,  id  inc- 
juscflecfaculcace,  &  hoc  cafu  fecundum  tabalas 
poflcllioncinpecereporerat  &  ii  defccifTec  condi- 
tio,  Practortuebacurcum,acfi  concra  cabulas  pof- 
fcllioacmacccpiffcc,       /.y/^/^,  i^.Lfipatery  Cod. 
deinftitut.     Jubftitut,  L  x.  $.  i  ff.de  bonorum  pojfejf. 
contratakH  fcdaQhodicctiam  obdneat ,  divcrfac 
funt  fentcntia^.  Briamhodic  tcitamcntum  non  va- 
\lerc,fifiliusc;tin(titQrasfub  condicionc,  qua^  in 
'cjuspoceftaccnoncft,nccincjUsdefeclum  eft  cx- 
hac.cdatus,  tcQcnc  Bald.  inLquonixm  in prioribm , 
j  1.  Cod.  de iyioffic .teftament.  Bai<i.&  AogcLinl.fuui 
quoqueyinprincip ffde  hAred,  inftitut.  Aogcl.  Franc. 
dcRampo  ScVn^goCinLfipater ,  Cod.de  tnjHtut.  ^ 
fubflitut  Baicol  tnconJiL  1  ^.incip.  exfa&o  prApoftto. 
A  Q  dr . B a rba t . i«  ApoftiH.ad BartoLin Lfut{6  (juotjue.ff, 
d^hsLred.  inftitut.  S o cm.  confiL  9  yvolum.  }.  Guid. 
VsifTeyConJU.^l .  CQncrarium,qaod  im6  hodic  tc- 
ilamcntum  non  fi:  nuUum  fcd  valeac ,  ufqj  ad  lcgi- 
timam  rcjiciatur,&  pro  non  fcripca  habcatur,  in  co 
vero,  quod  elt  ultra  icgitimam  condiciofit  cxpe- 
dl.ioda^&c  fi  non implcacur  noceac filio  ufqj  ad legi- 
timam  ccncnc  Barc.Jaf  &  Imoi  inl  fuu6  ^uo^yff.dtj 
h&red.inftitut  SaIiccc,/«  Lquoniam in prioribu^ ,  Cod, 
deinoffic.teftament.Psiul.C^lhcnCCorn.  &  Alexan. 
inLJipater,  Cod.de inftit.  ^ fubftit.  Socin  co7tfz^  ^.i?i 
i.part.v^rb.fuftineriy  Bcrcrang  conf6^.(^  canj.1^6, 
conf  1 7 !♦  volum.u &  confn  <,voLt.     conf  144. 
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'uolum.i^GizijnconJil,  1 1  i,uolum,  i.  Bc  cfl  magis 
communisClar.§.rf//.tw  q.  ^$,nHm,/^.  Hicronym. 
Gibi.conf.i^  i.num.i^,  Francifc. Mantic.«/e  conje" 
Rur.ult.volunt  lib.  1 1  tit.  i8  num,  14  Grafl.§./«7/a- 
ment.  quAfi.^y.num  1.  EmaDuel.Soarez  /it,C.  187. 
F.248.  Gtib^ld.verb.conditio.reg.i.Anton.Gomcz. 
Ub.i.^variar.refolut.cap.  i  i.num  i^.  verf  hodieta- 
men tal(6 conditio.D^mh.  detefiament.  numer.  187» 
Ad^iciuncurautcminftitutioniunavcl  plurcscoo- 
ditionca ,  8c  hx  conjunftim  vel  disjundtim  copu-r 
latas  omncs  implcri  ncccfTc cft ,  disjundlam  vcl  u- 
iiamimplcrifufficit,/.A^rtf^/f5,jf  rO/WiV.  injiitut.^, 
Jiplurcsy  Sc  ibi  Schncidv/in  Infiitut.  deh&red.  inflit^ 
f  /.  cum pupilluSi  j%.in fin.  f.  de  condit,  ^  demonjirat, 
Comcz.  lib,  i.variar.refoiut.c  1»».  i  i.Gralf^.  Injiif, 
^.16  n. 4. 

I        Iq  dut)io  autcm  inftitucio  &  omnis  alia  difpo- 
fitio  pura,non  conditional  is  prsefamitur,/,  Tit$us 
mihi,^  ultim.ff.de legat  i  omnia.ff delegat.  5  Tiraq. 
I     inl.Jiunquam»  in  uerbMhertii^num.i^.verffimiltter 
Jiatuit,  Cod.dcrevocand.  donat.  Menoch.  lib,  ^.pr&r 
I    Jumpt.iZf^.numu  Conditiocnimeftquidfacli,ca 
I     auccmquiefuntfafti  non  pr^fumuncui.Coatcncio 
'     autemcft  nonmcdiocris  intcr  Doftores,  an  con- 
ditio  pofica  in  primo  tcftamcnco  repctita  prxlu- 
maturiqfccundo?  Suotenimhacdcr^opinionLS 
nonpraf  imirepctitam  voluDtDyn.  &  B  iitol.  inL 
Sratiu^  Florusjnprinc  ff  dejur  Tijci.  Alciand  con(iL 
jo  lib.j.  Barbat.  inconjii^^.  numer  1 1  Hb.  i.Dec  tn 
c. i.in piim  leBur  num.9.verj.  item  addtt. de  conjittut. 
Ruin.  conjil.  }  ^^.num.  ijjib        Cmt. y.iti.conjil. 
J6^.num.i9.  Hicronym.Gabr  inconf$j  n,iy  lit^ 
l.Nztt^.inconf^^j.ntim  ij.lih.i.    Ethanc  opi'- 
nioncm  cflc  rctincndam  ait  Menpch.  lib.  /^.  prA" 
fumpt .  ij6.  nifi  vcrilimilc  fit  tcftatorem  voiuif- 
fc  candcm  con Jitioncm  cflc  repetitam  in  fccundo 

Kcfta- 
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trn.amcDco>  nam  tcltator  rcvocando  prirnumte- 
ftamcntum  dicicur  tcvocaflfc  &  mutairc  omncs 
cla  ifulasincofcriptas.  Alii  volunt^  conditioDcm 
qualitatcm  pofioimin  primo  tcftamcnto  pra?fu- 
niircpctitamin  CccKindo  Cozain  conj.  ijynum,  j. 
lib,At']^(  confiii  ^^Jib.x.  D^c.conf.^  i^.num,  z,in 
Jtn.  P3kiiCincofil'.j9.»um  i6  lib.  z.CzSLyctz.conf.  1 15. 
num.6  (^'Conf  S  ^6.num.jo.vsrf  cauftie^dem.  Dc- 
cx^nxonf^  n,^6  ^conf^y.n  ^o^&conf  41.»«.  21. 
lib.  t .(^ CGnf.  ^  ^.n.ciiJib.  5  qaod  voluntatis  muta- 
im  non  prxfumaiur  ,  fed  (ncis  cualtarc  mutacam 
cfle  voIuncaccm,<:]Uando  teftamcDtuh^  fccundum 
cftdivcrfuma  primo  ai«  Menoch. ^//^./i^r.  Veium 
conditio  appo/ita  in  tcflamcnto  rcgularitcr  pr.«- 
,  fumiturrcpttitain  coAxcxWxs  l.Ca>jO,inprinc.ff^.  de Oh 
liment.  ^cibar  legat.ialumni»^.  quifiliof ,  jf.  deali- 

'  '      '    men  legat  l.auia,  tnprinc.ff.de  conJ.it  ^demonflrat. 

iMcDoch  Itb.^ prAjun^pt  lyy.numj.i.  nam  codicil- 
litrahunturadmcnccm teftamcDtij&co  itra  &te- 
ftatoriocodicillis  non  vidctur  rcccfliflc  a  volun- 
^  '  tatc&difpofitionc  fad:aiD  tcftamento.  Etprarfa- 
mitur  cooditio  pofita  in  tcftamcnco  rcpccira  in  co- 
dicillis,ctiam  cjuando  in  codicillis  fuic  vanata  pcr- 
fona,utputa,fiintcftamcntolcgacum  faclum  (ic 
Cajo  fub  conditione  ,  dcindeillud  lcg-*tum  cranf- 
fcratur  ia  codiciUis  adMxvium,  intclligicur  fub 
cadcm  conditionc  trsLnshzumyl.CajOyin prine.ff.de 
alimen.^cibar  legat.MzaochJib.  ^.prAjumpt.  177. 
num.^.  Plancqaandoaliaconditiodivecfa  appo- 
nitur in  codicilli^j  non  ccoferur  repctita  conditfo 
adjcdlain  ccftamcntoMcaoch.//i.4  pr^Jrdfrpt.iy^, 
iy7.num.6.  Idcmjuriscltcjuandorcliftum  vcl 

-  difpofitio  fafta  in  codicillis,nihil  opcrarctur,fi  c6- 

ditio  adjcrta  in  tcltamcnco  diccrecur  rcpctita  in 
codicillis  Mcooch.  lib.  ^.J>rifumpt.  174.  ^  177. 
num.  7, 
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Is ,  qui  fub  cocdicione  fcrip  tus  c(l  ba*res  >  ea  peo- 
dentchsrcditatem  adirenon  potefl>adeo>  utfi  de 

fa(3:oadicrit,nihil  egiflc  dicsnuTjfederfialioy^jfad 
Trebell.  Lfilin^.  a patfe,ff,de Ither  ^ pofthum  Imo  hoc 
amphus  Julianus/;^/i7?i^//i^/^?,i  i.jfMcondit.  ^di- 
moT^firat.  fi fa<fti  fit  conditio ,  ut adirc  ha:rcditatcm 
poffit,<]uifub  (  oditioncir.llitutus  cft  ulcra  implc- 
lioncmrcquiri  putavit ,  quod  condit  oncm  cxti- 
tiflc  fciat,hujufmodi,inquii,  conditioncs , fi  navis 
cx  Afia  veneritjfi  Titius  Corful  fadus fucrit ,  qua- 
yis  implcta: fint,  impcdiunt ha^rcdcm  circa adi tio- 
nem  harrcdicatis,  quamdiu  ignorct  eas  impletas 
cfic.  Et  Caffius  in  cadcm  videtur  fuilfc  fententia. 
Vcrum  Ulpianus iri  Ifi quii extraneu^ ,  z  i .  § .  final  ff. 
de acquirend.hAred,  licet  condicioncm  cxcitiflc  hae-r 
rcsigaorct,ha:reditatcm  adire  pofli  fcripfit.  Sed 
hocglofl^.  &  Dd.  communiter  ibidem  ita  dcmum 
yerumputant,  fi  ha^rcsfcriptus  vchcmcntcmha- 
bueritopinionem,conditioncmext)tifl*c.  Plancfi 
juris  fit  conditio,  &,  qux non  exprcfla  ab  homine, 
a  Icgcfubintelligitur  ,  adirihasredicatcm  poflca* 
junt,  quamvis  fciiptus  hasres  talcm  conditioncm 
cxtitiflcignorct,  d.Lmultum,i  i  .ffJeccndit.  ^de- 
monftrat. 

^  Pcndcnteitaque  conditionc  fcriptum  harrcdcm 
ncc agerc  ncc  con vcairi  pofle confequcns  eft .  nifi 
fortcuttcrminusci  conftituatur .  intra  quem  con- 
ditioncmimplcat.aut  bonoru  agnofcat  poflcflio- 
nem.  Valebittamcn paftum,  filcriptus  fub  con- 
ditionehxres^ca  pendcnte,cum  crcditoribus  con- 
vcncritjUtminus  juftodcbitofolvatur  ,/.;»r//^^»- 
tiHmtj^i  fin  ff.de paH,  tcd  quid fi  quis  folus  hxtes 
fitinftitutus  cx  parcc  purc,cx  parte  fub  condicione» 
aa  ^tdhuc  partis  conditio  cxpc<flanda  ciic?  Et  in 
promptu  rcfponfioeit,  cumpars  parti  vcl  ha?rcdi 
invico  adcrcfcat  ^  fupervacaneum  cflo  expedare 

coi.di- 
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conditionem,  qua:  fi eiiftat,  fivc deficiat  i  nihil 
mucarc  potcit,/,^?  jwi^      j  3  .jf  dehAted.  i»/lhuend. 
LcumhAres^  5 1.  J.  i  .  ff.de  ficquirend,  h^red.  l.  qui  ex 
duabu^y  f  j.  eod.tit.    Sc  i  hasc  cum  unusfoiuscd 
harrcsfcripcus  ,  quid  fi  plurcs  elTe  fcriptos  pona- 
nms  y  UQumexdiverfis  partibus>  ex  una  purci  cx 
alia  fabcoaditionc,& itemalium  exaliapartc  pu- 
r^,  an  primus  cx  partc  pura  ha:rcditaccm adicns, 
ucramqucacquirir/  Cclfusi«/.  Itberhomot  S9ffi 
Ttnf4s,ffdehAred.  injlit.  lQ(lirutioneficfcripta,Ti- 
tius  ex  lemiflchajrcs  cft ,  Seius  ex  quadrantc  ha:rcs 
c(to»Titiusincapitohumafccndcrit>  cxalio  qua- 
drantc  hs^ccs  cfto ,  Titium  dum pendet  Conduio  ^ 
cx  folofcmiffcadirepoffc  notat.  quod  cum  Bruf- 
iz\io decondit.lib.  z.tit,  i  num,^^^  Sicvcrum  crc- 
^o»utinteUigamquadrantis  conditionahs  partem 
pro  rata  ci  accrcfcerc&    Jus  enim  adcrefccndi  in 
hac  portionepcr  conditioncm  non  fufpcnditur, 
namccfi  dcficiac  condicio  cum  fequetur.  Unde, 
iidemusTitium  cxpartctcrtia>  Masvium  cx  par- 
cc  tcrtia inftitutos  clfc ,  Titium  >  fi  incra  tcrtias ca- 
lcndasnaviscx  Afia  venerit  cx  rchqaa  partc  j  Ti- 
tius  ftatim  cx  fcthiire  haf res  erit,  fextans  autcm  fo' 
lus  in  pcndenti  manebit  ut  fi  cxtiterit  conditio  j 
Titius  cxbcirchajrcsfit,  finon  excitcrit ,  fcxtans 
llle  Msevio  accrefcat.    Vcrum  aha  fefe  olFcrc  cx 
hisanccpsdifputacio.  Ponamus  dupsfcriptos  hae- 
rcdes  cflc,  ahcrum  purc ,  alccrum  fuh  condicioQc , 
anis^quipurcinftitutuseft  ,intciim  totam  ha^rc- 
ditatcm  obtincrcpofliCj  an  parccm  duntaxat  ?  di- 
vcrfcfuntfentcnciae,Johanncsantiquus  commcn- 
tator  partcm  duntaxat-^ci  conccdcndam  cflTc  pu- 
tabat,  fcquuntur  euro  Jacobus  dc  Aretio,  Baldus 
&:uccrquv:Rapha'cl,prout  rcfcrt  Jafoa.i;?  Lpiane, 
conjunFtimy  ff  de  iegat,  i.  nam  cxiftcnte  poftca 
cohxrcdis  condicionc^  non  pofla  dcfincrc  effc 
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harreSj&aprincipio  in  yiriles  vocati  eiTe  cenfen- 
tur,&parccmfac6redicitur,  qui  adpartem  admitti 
fperacur.  Pilcus  &  Azo  ioccrim  hunc  infolidum 
haeredemeiredicebant :  Accurfius  veroini  i.ff^-fi 
fars hAredit.  pct2tui,  Hugoncm  fccutus,  diltin- 
guendum  credidit ,  an  hac  forma  inltitucio  fcripta 
fit:  Titiushserescfloj&finavis  cx  Afia  veneric, 
tuncetiamScium  cum  eo  inlHtuo?  an  hac  ,  Ti- 
tius  ex  fcmiflc  haercs  cftOjSciuSjfi  navis  cx  Afia  vc- 
ncric,  exfcmifiehicrcsclio,  ucpricre  cafucocain- 
terim  hxrcdiras  purcinlticutoconcrdendafic>  po- 
ftcribfc  Yfw^  »quam  diftindlioncm  fcquuncur  Bar- 
toli  in  di^.Lplane,  §,conjHn6limsff.  dn  lcgat.  i ,  AngcL 
Saliccc.FIorian  &  Johan.ablmoiaaonquod  inte- 
riminfolidumhajrcsfic ,  lcd  quod  condicionalcm 
parccm  pro  Curacore  adminiitrcCi  cancifperdum 
fucuruscvcntuscxpeftccur.  Cactcniiti  ccfiis>  qui 
cxparcefub  condicioneinltitucus  clt^dcjurc  civi- 
li.dumpendec  condicio,  nuUo  modoac|irepo(liCf 
dejurc  tamcn  pr^coriobonorumpoflcfiioncm  fc- 
cundum  cabulas  agnofcere  poflc  ,  uc  &  ipfc  tan- 
quam  curacorincerimadminiitrcr,  infra  dicccuri 
Anauccmis>quipureinflicucusc:ft ,  coha^rede  fub 
condicionedaco,  necbonorum  pofleflionc  agno- 
fGentc,interim folidum a debicoribus  h^eredicariis 
cxigere  poflic  quarricur?  Ec  Venulcius  in  LfihAtes^j. 
jffamil,hercifi.  Rhs^icsunus )  cumfub  condicionc 
adjed:um  coh^rcdcm  habercc,dixcric  fe  hafrcdcm 
cflc  &  ad:ioae  expcrcus  viceric,  dcinde  condicio 
coha?rcdis  cxcitcric,cle6tioncm  coha^rcdi  dandam 
dixicanfibi  judicaciadlioncm  communicari  vel- 
.  lecanexpcriundi  dc  novo  concra  dcbicorcm  ficri 
poceltacemk  Ncquc  folumab  aduione  ha^rcdirar 
tis  infticucionis  cond  cio  rcmoracur  ,  quin  hoc 
facit  >  ne  incerim  ha^redrcas  delaca  dici  poflic^ 
/.  nnica ,  §.  fin  OHtem,  C  de caducjallend, u c  nec  dcl i- 
.v^  bcrandi 
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1>eran(!ijus  comperat^mulcb  minus  adalium  tranf- 
micci  poffic.  txanfmiccunturenimillarola,  quasde-  . 
laca  func,  l.toties.ff  de  acquirend  hdred,  quod  in  fuis 
quoque  hqredibus  ufu  vcnic,fi  fub  couditione  fcri- 
pcifinc,cum  intcrim  fufpenfa  fijitas  cfle  dicatur> 
quamviscnim  filii^ucpotes  rcliqu^qie  defcendcn- 
tes  teftamcntoparcncum  fcripti  ha:rcdcs,  etiamfi 
antcapercascabulas  dcccflcrinc,  hacredicacc  tranf- 
miccanc  l.unica ,  Cod.de  iu  y  qui  ante  apert  tahuL  fi 
tamen  fubconiicioneinfH:ucifinc,  &  ea  pcndence 
decedancnihil  tianimitcent  glofll  in  diH  l  unica, 
C.deiiiy  quiante apert.tabuL^ inL  cum  antiquio- 
ribu€j  Cod.de juredeliber.  Ecquod  dicitur  ha?redem 
omncm  fcicntem  fibi  deUBam  cfle  hajrcditarem, 
jus  dchbcrandi ,  fi  intraannum  dccedat , ad  quem- 
cunque  tisinCmntcTCiLcuminantiqaiorib.  C  dejuK 
^e/i^.  cunc quoquelocumhaberenon  pofle  fcqui- 
tur>cum  condicioadfcripcafuit,/.y?^Ar/>/«rxi«5,^ 
defuis  legitim.  h£redib  hinc  fubfticutionis  fpcm 
adhasrcdcmnon  tranfiredicimus,  ad  vivos  cnim 
ut  Martianus,  in  L/i  expluribpcsy  9  jf  de fuis  ^  legit. 

fcribit,exfubftitutionc  hrreditatcs  defcru- 
cur,  non  etiamfi  dcccflerint.ad  ha^redes  corum. 

Cumitaquenon tranfmittantur>  quarhoc  mo- 
do  dcficiunt.cui  ccdant,  ^uacritur.  In  promptu cft, 
quodrcfpondecur,  ut  fi  lubftitutus  aliquisfucrit 
adeumtranfcant  ,finminus  ad  cohxredem  perti* 
neant-  fincqueis  fit,intcrcidittcftamcntum ,  qua- 
lis  qualis  fucri  t  coBditio>five  arbitraria>fi  ve  caiua- 
lis,fivemixtai  lcumhAresy§  quiex parteffdeacquir. 
h^redit.  l  fi  te folum^jf,  dehdred.  infttt.  Et  dcficientc 
fubftituto  ad  cohacrcdcm  vcl  invitum,  fi  quidcm 
isportionemfuamagnovit  ,pro  ba^rcditaria  ptrte 
cum  fuo  tranfit onerc, accrelcendi  jure ,  ita  ut fi ez 
hrredibus  quidam  conjun<^i  fint  &  alii  disjun^i / 
k  iotcr  coDjundos  aliquid  deficiat  t  ad  foios  cod- 
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jntli^os  percineat :  quod  (i  omnes  h^redes  disjua - 
(ki  nQC,&  unus  corum  pendeoce  condicione  dccef* 
feric  y  ad  cohsredcs  proportionibus  ha?reditarii$ 
deficieas portiofpeftet, LhAndita^ ^6^  ff.de hAted. 
injlit,  cajccrumquod  di(ftumcft,onus  ad  cohxrc- 
dcm  craDfirc  intcHigc,  nifi  is  rc  tantum  conjun- 
dlus  fuerir, vcl  nifi  onus  pcrfona:  coha2rcat,Bru(rcl. 
deconditAih,z  tit.i.num.^i.  Dcniqucfi nequefub- 
fticacum,nequecoha?redcmhab^at,  qui  fub  con- 
ditione  inftitucus  fuit  6c  ea  pcndente  decc(rerit> 
fublatoteftamentoharreditas  ab  intcftato  dcfcrc- 
tur,fi  harrcdes  ab  intcftato  non  appareant  ad  Prin- 
cipisa^rarium  j^cninchitjLumc  ^.finautemdejicieji-z. 
tii»C  decaduc.tofhnd.  Je^uidfimterimhasrcs  dc- 
portacus  &  bona  cjus  pntv^cata  fucrint,an  eziftcn- 
tecondicionchsecquoque  ha^rcdiicas  Fifco  debe- 
bicar?  &  cercumcft  non  dcbcri,quando  nccca  h^- 
rcditas,  quaepurc  reli<5ia  fuic,  ha^rcdc  deporcaco 
priafquam  eam  adiifrec.ad  Fifciim  craofeat,  fcd  pro 
co  cricacque  fi  hseredicaccm  hic  repudiaflec ,  Lfub- 
Jlitu/io,^z.ff.de  acquir,  hdredit.  Ncllus  detempQrcj 
j>ofi  bannuw^q.  j  o. 

Superioribus  confcnraneum  cft  nullius  cfremO"  ' 
mencircpudiationcmhsereditacis  fadlampcndcn- 
teinfticuiionis condicioncncmoenim  rcpudian- 
doamitcecepoceft>quoddclacum  non  eftj  &  ubi 
adicionilocus  non  eft  ^ncquc  repudiacioni  locus 
clTc  dcbec ,  fi>inquit  Ulpianus  in  l  i$ qui h£resy§,  i .ff^ 
deacquir.hdred.  fubfticuius  ance  repudiec  hsredi^ 
cacem>quam  inflicucas  harres  dc  ea  decrcyerit >  ni- 
hil  valccrcpudiacio.  Idcmcric  in  ipfo  hasrcdc,  (i 
pendencccondicioae ,  fubquafcriptuseft  hxrcs» 
ha:rcdicatemrcpadiaveric,/.^^//«ri/iw,^:^rjf  deac-- 
^«/r.^tfrf^i/.amplius,fii5,adqucmlc^icima  hser^- 
dicacis  percinerc  poteft ,  fub  conditione  inftitutus 
fititantifperdamcoaditiopeBdccnihildclegicimfl 
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hacrcdirateconftituerepoflc  dicitur,  IneeUyij.S*  ' 
fin.^ihi glojf.jfM Acquir.hAted.  adcoha:c,ut  cxi- 
ftcBtcpollca  conditionc  haud  fecus  adirc  poffit  % 
atquc  fi  non  rcpudiaflct,  quando  cnim  adus  cft 
nullus  ,  impcdimcntum  prasftarc  non  potcft,  & 
haec  vcra  funt,  qualis  qualis  fucri  t  conditio,ctiara- 
fi[in  arbitrium  haercdis.  collata  fiti  di^.  /.  «  qui 
hsLres.  &  ibi  glofl^  &  Dd.  f.deaafuir.  hAred.  Duo- 
bus  tamcn  in  cafibus  h^c  non  obtiocrc  purant, 
Primuscft,fi  in  judicio  rcpudiatjmfit ,  &  judcx 
tanquam  publica  pcrfona  acccptarit,  Sccundus 
cafus  cft,fiperpadlumrcaunciatumfit,quibusn6- 
nulliproptcr  rcligionis  authoricatcmtcrtium  ad- 
dunt,ficumjuramcnto  'enunciatum  fit.  His  ct- 
cnimcafibusrcpudiatir  ,cm  vcl  pendcntc  condi- 
tioncvalcrcputaat/i.  &ibigloffDd  acJaCjf  rfo 
Curat.bon.dand. 

Porro  ctfi  fub  conditionc  ihftitutus  hsercs  ca 
ycndcatc,  hacrcditatcm dc  jure ci vili ncc  acquire- 
rc  ncc  amittcrc  poflit ,  dc  jurc  tamen  Prsetorio  a 
bonorum  poflcflione  fecundum  tabulas  arccn- 
dus  non  cft,  fivc ab  intcftato  fucccflurus  fucri t ,  fi- 
^cnon,  Lhidemum,  6.  (^l.Jifervu^,  1 1.  ffdebono- 
TumpoJfeJf.fecund.tabuL  hxc  tamcn  bonorum  pof- 
fcflio  intcrim  dum  conditio  pendct  ,  nihil  juris  | 
rribuit  ,  fcdtantum  praiftat  adminiltrationcm, 
qnx  bonorum  curatori  compctcrct  gloff*  &Dd. 
in  diB.  l.fifervus,  1 1  .f.  debonorum  pojfejf,  fecund  ta^  ' 
buLkdSc  fiplurcsinftituti  fint,  unus  purc,alius 
fub  coaditionc ,  hic  qui  fub  conditionc  inftitutus 
cft,  ea  pcndcnteadbonorumpoflcflioncm  fecun- 
dumtabulasadmicccndus  cft,tamccfi  hic  cflTc  vi- 
deatur,quibona  ha^rcditaria  adminiftrare  poflit, 
BmffcMvLS decondit.lib.x.tit.  i.num.^^.  noncnitn 
adminiftratio  cft  caufa  hujus  dandas  pofleflio- 
nis  9  fcd  quoci  cautum  fit,  quihasres  aliquando 
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futUrus  cfle  fpcratur,  quando  cnim  nullus  cflTc  pof- 
fit,  qui  ei  cavcac  ,  confcntancum  rationi  fuit  pc^ 
hancpoflcllioncm  ci  profpiccre,  quamvis  &  ipfc 
viciflimcavcrcdcbeac  in  cafum  condicionis  dcfi- 
cientis.  Idcm  quoqucforc  putac  Bruflclius,^/(J?. /.  '  ' 
fiSempronius  purc  infolidum  hseres  fcripcus  fici 
&  Ticius  itidem  fub  conditionc,  nam  fi  tocam  haj- 
redicaccm ,  Scmpronio  concedcrcmus,  poftca de- 
finerc  eflc  harrcs  non  poinc.  Quseri  deniquc  fo- 
lec,an  h;Ec  bonorum  pofleflio,  condicionc  infti- 
tutionis  peadeDcc  rcpudiari  pofliCjfi  hxredicacis  , 
adiciotiem  imiccmur,  confcquens  cricnonpoflc 
incetirn  repudiari.  Sedin  hac  pofleflionc  divcr- 
fum  \cc\idms,i>^Luyquthdres,^.deacquir.hA'' 
red,  notavit,  quia  pcndentc  condicionc  compe- 
tit ,  Sc  peci  poccft,  quo  fit  uc  cciam  repudiari  pof- 
{\t,l.is potefiy  ff.de acquiy.  hdredit.  /.  i     de /ucceff 

dia. 

Mxcicaqueininfticucionibus  visferccondicio- 
num  pendcnciumeft.  In  cxhajredationefi  adfcri-  ^ 
pcafic  condi  tio  pcndcns ,  hoc  operatur,  qiiod  incc- 
rim  cxhrKredacus  non  videcur,  qui  fub  conditione 
cxhsBrcdacus  cft  ,  proinde  fiis  ,  qui  cxharrcdacus 
fub  condicione  fueracica  pcndcnce  decciTeric  j  nori 
cxhajrcdacusdccefifle  pucabitur,  qiiamvis  poftca 
cxhasrcdacionis  conditio  cxcireric,  cunc  cnitn  cuni 
moriebacur,  exharredacus  non  cvsizj.fiifis  afatrcj, 
x^ffJe  /iher.  ^pofthum.  Plane  liccc  in  inftitutio- 
nibus  conditio  cocam  ccftamenti  fubftahtiam  fu- 
>lpcndic,impropriccacemcamcn  noninducic,  quid 
propric inftitucuscfledicipoceft  ,  quifubcondi- 
tione  ha?res  fcriptus  cft  ,  adcoquc  per  fccundum 
tcftarncncuni,  in  qiio  quis  (ub  condicionehxrci 
fcripcus  cft,primumftacimfublatum  cflc  dicacuri 
4,  cum  in jecundo,  x  6.ff.  de  injuft.  teftam,  ubi  Pompo- 
nius  ak  »  cum  in  fccundo  ceftamcnto  ha^rcs  c({ 
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infticatus  fub  conditionc ,  primum  tcftamcntun]? 
iumpi>ctiamficonditio  noa  cxtitcrit. 

Exiftcntis  conditionis  vis  cft  in  inftitutionc 
dircdla,  cxiftcns  conditio  id  in  primis  opcratur. 
juodrctroabipfateftatorismortc  inftitutio  pura 
,ui{rcfingitur,/./».$  i.ff.de^ulgar.  ^ pupHl.fubJlit, 
&idcoadicns  harrcditatcm ,  mcdios  quoquc  fru-' 
ftus  cx  hsercditatc  natos  acquirir,/  item  veHtunt,  §. 
no foluyff.depet.  h&red.(\MoA.  ncdu  in  tota  harreditatc 
obtincbit,lcd  &  in  partcfi  quis  cx  partc  fit  mftitu- 
tus.  C2terumhicqua:rifolet,an  fiquiscxdivcrfis 
partibus  hasrcs  inftitut^  fit,  cx  altcra  purc ,  cx  altcra 
fubconditionc,  poftquamcxpura  partc  adiit  hx- 
rcditatcm  cxiftcntc  conditionc  iterum  adirc  co- 
gaturpropartcconditionali,anpotius  una  aditio 
fufEciat?  Ectocmagiscflc  Paulus  &  Cclfus  ad- 
monucrunt,  i»  Ifi folu^,  79  ff>  deacquir.  h^redit.  i  fi 
Uberhomo,  5  9.$.  TitiuSyff.de  h^red  mftit,  nam  &  in- 
vito  poftcriorpars  adcrcfcit ,  &  is,  qui  cx  pluribus 
partibusinftitutus^ftjUnamaccipcrc  &  aliam  rc- 
pudiarc non  poteft.  Sed  hoc  videndum  cft^an  fcri- 
ptusha:rcsfubconditionc,  qua:  cx  fafto  cjus  dc- 
pendeat ,  implcndo  conditioncmjpro  haercdcgcf- 
fillc  fc  vidcatar,hoc  cft ,  an  implcmcntum  condi- 
tionis  aditioncm  h^rcditatisinducat  Brufl'.  decon- 
dit.ltb.uit.i  num.  ^o.arbitratur,  gcneraliter  non 
indaccrc.  nam  Julianus  cum,  qui  ha:rcs  fcriptus 
eft,  fi  Scjo  dcccmdcdiffct,  tamctfi  maximc  Scjo 
dcccmnumcravcrit,ha:rcdemtamcnaon  faturum 
fcripfit,  nifiidcgcrit,  pcr  quod  harrcditas  acquiri 
folet,/  eiquh  li  ff-^^  condit.  injtitut.  lllpianus  am- 
flius,inii.§.i.ffJecondit.caufadat.fi]^siizndx  c5- 
ditionis  caufa  tibi  dcccm  dcdcro,  mox  rcpudiavc- 
ro  ha:rcditatcm,c6diccrc  mc  poflc  puta  vit  dcccm , 
qua:  conditionis  implcnd^ratia  tibi  dcdi :  rurfus 
cumitaqais  inftitutus  fuiflct^  fi  juravcrit,  hacrcs 
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cftcquamvisjuraflct  .harrcdcm  tamcn  non  forc. 
nifi  pro  hxrcdc  aliquid  gciriflcc,  Antiftinum  La- 
bconcm  putafFcfabolcnus  in  L  AntifiitHyff,  detic- 
^uir  hAred.  ictulit,  jurando  cnimfolam  voluntatc 
dcclaraflc  vidctur.non  autcm  pro  hacrcdc  fe gcrcrc, 
quod  is  dcmum  fc  pro  haercde  gcrcrc  vidcatur,  qui 
rcbushsrcditariis  tanquam  hrrcs  utitur»  ipfe  ta- 
rr  cn  Jabolcn  us,fi  ut  hxrcs  j  uraflct,  j  urando  fatis  fc 
pro  hxrcdc  gcrcrc  arbitratur.  Planc,fi  conditio ia 
nuda  voluntatiscxprcflioncconflitcrit, adiiflc  vi- 
dcricum,qui  condifioncmimplevit  BartoL  npta- 
y  ii^  in  d.  1. 1. jf  decondiii.  caufa  dat.  vclutifiquisita 
fcriprus  fichxrcs,  fi  volcc  ha:resefto,quajYcrbain 
fuo  hajrcdc conditioncm  faciunt,  diccndo cnim  fc 
vcllc  hscrcdcm  cfle  &  condi tionem  implcbit &  ab-  x 
ftincndi  potcllatcfcprivabit,utaMarrcllo  inl.jam 
dubitari,%  6.ffide hA^edJnftitut.not2t.  amplius ,  6c/i 
cztcrisconditionibus,  qux  in  ipforum  potcftatc 
funtjfui  parcant>abftincndijurc  fcprivaflc  crcdi- 
dit^quod  ibiglofl^.&  Bartol.accipiendum  pucaot,  fi 
ut  hasredcs  cflcnt,  paruerunt ,  atque  hxc  dc  vi  eii- 
ftentis  condicionis  in  inflitutionibus  hoc  unum 
addcndum,quod  diclum  eft,  cxiftcntcs  conditio- 
nes  rcti  6  ad  mortcm  trahi  tcftatoris  >  tunc  dcmum 
verum  cflc,fifupcrficha:res,non  fipcndcntecondi- 
tionc  dcccflit,cum  dcficiatpcrfona, ad quam  coa- 
ditiorcferripofllt,confequcns  cft  hanc  rctrotrahf 
nonpoflc,  nam  8c  caducas  hujufmodi  incafibus 
ficriinft:tutioncs,cuiqucpcrnotumeft,/.«»/r.§.y/i:- 
$it,Cod.  decaduc.  toUend.  Deficicntis  conditionis 
cacft  vis,poft  defcdam  conditioncm  inftitutio- 
nif  ,tocum  corruit  tcltamcncum,fi  nullus  h^rcs  pu- 
rcinftitutusfucrit.ncclubfticucus  &  locus  fit  fuc- 
ccflioni  ab  inteftato,ut  ncc  iegata  cz  uli  teftamcn- 
.  codebcriaibitrcntur,quamvis  ha:c  cx  caufa  prac- 
tcric^oni^  vcl  cxha:rcdaciocis  irrito  fa6h>  tcfta- 
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mcnto    bonorum  accepta  poflcflionc  contra  ta- 

bulasjusprasflari  juheat,-^«^/7^»^^Ar  caufa,Cod.  rfo 
liber,prAtertt.hi\iSc\.dscondit,  Ub.  i.  tit,  4.  num,  1  o. 
In  bonorum  quoque  pofreflionctametfi  is,  qui  fub 
CoaditioQcihflitutuselt  >  ca  pcndcnte,  ad  bono- 
Tumpoflcflioncmadmitcatur  ,  fi  tamca  dcfcccric 
conditio,nihilid  ciprodcrit>utUlpua.rcribic>  nifi 
fortc,autcontra  tabulas>autabintcftato  boaorun\ 

|>ofl'cflbrfucrit,/. i.§.yc^7^*^^^'j!f-^^ r^r/«^i2.  ncmi- 
nicnimPrxtor  bcncficiumfuum  vult  cflc  captip* 
fum.  Ncautcmconditiodcficiat.oportctcam  au^ 
cflcimplctam,  autitacomparatam ,  utpro  imple- 
tahabcatui.  Eveuiflc  non pra»fumitur,  fcd cam 
probarc  debct  ,  qui  evcniflc  implccamquc  fuifffc 
afl^eritMcnoch.//^.  ^.prdfumpt,  18 1  quia  evcniflc 

*  conditioncmelrquidfadli^faftaautcm  non  pra:- 
'famuotur,  hinc  qu^ndo  patcr  filio  fuo  impubcri 
*fubflituic,  (i  in  pupillari  arcatc  dcccflcrit  ,  filium 

nonprxfumi  in  pupillari  arcatc  dccclfiflc,  &  eum 
qui  artcrichoc  probarc  debcre  Bartol.  in  confiL  5  6^ 
sncip.BarthohmAHsfecitteftammtum^nHm.  5 .  Uhr.  i. 

•  Bald. w confil, 4  s  i-intelligOylib.  ^in confU.  145.1» 
caufa  vertente,  lib,  5 , Socin  j';?  /. quiduos^§  cum in  bel" 
U,nftm.6,jf  dereb.dub.Cmi  ]\xn.inl precibt4i.nu,  io^ 
Cod.de  impub.^aliis fubftitut.  Rip.  in  l.  €xfa5lo  >  §.fi 
quts autemynum.  i  i  .ff.adTrebell,  Pirif  in  confiL  ^6. 

f  $nfin.Hb.i,Nztzz,inconfi,{.^^^.num.6,  lib.  1.  Covar. 
Itb.z.variar.refolut.cap^j  num  i.^num.6.  Et  hanc 

"  opinioncm  vcriorem  &  rccepciorem  cffc  auMc* 
noch  lib.i^  pr&jtimpt.  1 8  i.ntim.^,  Diflcntiunt  Cac- 
* cialup.iTi / precibt€^,num.  5  S.C.de impub.  ^ aliid fub^ 
fiie.  Socin.  ScnioiinconfS9.num.2.lib,i,  Dcc.  inc. 
inpr£fentia.num.^o,deprobation.  Etintantumnon 
prajfumiturcondiciocvcnifle,utctiamobtincatia 
conditione  Ic^ali,fivc  tacita  ,  nam  6c  ca  non  prae- 
fumitur  eYcniiTc^fed  quiafrericimplcua^ciiej  pro- 
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barc  dcbec,  Mcnoch./ii.4 prAfumpt.  1 8  i,nH.6  &  7. 
Et  hoc  ctiam  locum  habec  in  conditionc  ncgativa, 
ut fi  tcftator  dixit,lcgo  ccntum  Cajo;,  fi  Ncapolim 
nonivcrit,  nam  &  noccafu  Cajusprobarc  dcbcr 
cvcniflchancconditioncm  ncgativam,  Mcnoch. 
d.lib.^.obfilz  num  8.  Sitamcncxtat  aliqua  pra?- 
famptio  contraria,  quod  evcncrit  vcl  fuerit  implc- 
ta,non  cft ncccinriaprobatio,  Excmplum  alferri 
folcc  cx  C^liicnl.con/Ao^.ultraJupradt^aquatHor^ 
num,  I  .verf.n^m nifiirnpletajib.  i ,  ubi  teftaror  rcli- 
quic  uiori  lcgatum  annuum,  fi  clcftioncm  quan» 
damfcciflcc  conditiohxc  prsefumicur  pro  implc- 
taamulicrCjfi  harTcdcspafiifuntdiu  cam  pcrcipo- 
rc.annum  ipfum  lcgarum,  quod  cxlongapr^efta-  ^ 
tioncprarfairiiturticulusMenoch.rf^/>rA/«r?3i^/.  i  gi. 
numer.  10.  Scdquid  dc  conditionc,  fi  dcccflcric 
finc  Iibcris,  an  ca  conditio  cft  pra:fumcnda  cvc-  ' 
niflcannon?  dicendumcftilJum,  qui  dicit  intti- 
tutum  deccftifle  rcl  cftis  libcris  ,  probare  id  dcbe- 
ic,cumnon  prxfumatur  ,  quod  libcros  rcliquc- 
rit,  ita  cft  communis  opin.  Menoch.  libr,  4  prA^ 
fumpt,\%  1  »«773. 5.  Vcrum  Covar.  Ith.i.variar.refo^ 
lut.cap.j .num.6  aliqnot cafusdiftinguit.  Primus 
cafus,  quando  fubfticutus  agit,  diccns.inftitutuin 
finchbcr  s  dcccfliUc,  nccexadverlo  coaftaclibc- 
ros  eum  habuiflctunc  admitticurfublticutio,  liccc 
fubftitutus  non  probct ,  inftitutum  dccefllifl^c  finc 
liberis:  Altcr  cafus  c(i,  ubifubftitutus  agit  &  fa- 
tcturinftitutum  filios  habuiflcfcd  aflcrit cos  fimul 
cumpatrepcriiflc  ruin^  ,inccndio  aut  naufragio, 
&  obtincbitprobato,  quod  fimul  pcricrunt  patqr 
8c  filiijex fa^o^§  fequifautem^ff  adTrebell  &ch-Anc 
cflemagis  communemopinioncm  ait  Covar.  d.{, 
Tcrtius  cafusclt ,  quando  agitfubftitutusdiccns 
inftitutum  dcccfliflefincliberis,  nccfatetur,  cuai 
iibcioshabuiflc^iic  camcrcuspcflcflbr  opponit3& 
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probatinfHtutam  filios  habuiffcquos  patri  fupcc- 
ibtes fuiflcallcgat,&  (^uia  (ubftitutus  agcns  tacitd 
aflcverat  &  allcgat  filios  prajmqrtuos  fuilFc  patri 
probarc  tcncbitur,  vcl  filios  eodcm  cafu  fimul  cum 
patrcpcrii(rc,vclcos,prius,  patrc,  mortcm  obiiflc: 
DiflentitFulvius  Pacianus  m  tta6l.  de frobfitt.  lib.  t. 
cap.j.num.-j.  ubidicit,  quandocourtat  gravatum 
fcmcl  habuiflc  libcros,fed  dabium  eit ,  aa  filii  tem- 
porcmortispatcros  cztiterint>annon,  tuncifH  no 
prasfumuntur,  nifiprobcntur.  Quartus  cafuscft, 
quandofubfiitutusagit&  probat  ia(^itutum  <3ce* 
jus  filios  mortcm  obiifle,non  fimul ,  fcd  di  vctfis  in 
locis,aut  variiscafibus ,  vclin  pcriculo  ,  quod  po- 

'  tuit  fucccfliveeoscxcingucrc,hocin  cafulabftitu* 
tusagensprobarcdcbcc  filios  pr*Bmo;tuos  cflc,  a- 
liasrcusabfblvcturlmol  Cuman.AIcx.Vmccnt  & 
&  R  pa/»^.$./i^««/!j«/^/»,  Covar.^./;>(;.Diflcntiunt 
Alcut  inreg.i.  deprAfumpt.i^p.  49.  Bartol./»/  qui 
duoSt  §.  cuminbello,  ibid,  Bartol.  Socin.  de  reb. 
dub.  QaiQtus  cafusclt,  quando  agitur  adverius 
fubititucum  bonapoffideaccm,atquea6lio  propo- 
niturcxeo  quod  conditio  defcccric  ,  quiainftita- 
.coslibcros hcibuicfupcrititcs  >  hoc  in  cafuadtor 
probarcdcbwt,  non  folum  infticutum  Iibcros  ha- 
buKFe  fed  &  cos  fupcrftitcs  pacri  fuiflq^  aliocjui 
jcus  abfolvcndus  cil,ncc  prasfumi -ur,  ucrcus  con- 
dcmnccur,  libcros  fcmcl  natos  patri  fapcrvixifle» 
■cciamfi  non  probat  reus  mortcm  filiorum  Bartol.l 

.ilniol  ^C^iMzuLind.^.fiquuautim  nzczticii  cx-| 
prcflim ,  an  veroracitc  adtor  propofucrit,  liberos  • 
patrifupcrvixiflcCovar.  ^ 

Implcta  condicio  dicitur ,  quando  ad  formam 
'prarfcripcam  conditionisacccdicillud,quodin  co- 
ditionc  crat  pofitum,/  (juoties.Jfquifatijdare  cogxn^ 
tur,  eo  modo,quo  oporcet.co<^uc  tcmporc,  loco  & 

jTorma^quibuspIacu.t  &  conflitutum  c(t,  d.L  qu> 
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ties X\o. ff.de 'verb.obligat.  non  folum  dc  fa£lai  fcd 
ctiam  dc  j\iTcJ.iO'ffJe condh.  ^demonflrAt.  Coa- 
ditionis  qua:  confcrtur  in  potcftatcm  hsercdis 
implctio,hxc  tria  dcfidcrat.  Primum  cft,ut  condi- 
tio  co  modo implcatur,  quo  oportct :  Alccrum,  uc 
implcatur  co  ccmporc,quo  oportcr.  Textium ,  uc 

^  implcatur ab co, aquooportcc.  Qijomodocon- 
ditionem  implcri  oportcat,  ipfa  aflcripca:  condi- 
tionis  formula  dcmonflrabic.  Idcnimficri  opor- 
tec>quod  ipfa  vcrba  condicionis  cx  propria  natura 
/ignificanciaifi  diTcrfa  mcns  auc  voluncas  oficnda- 

.  tur. 

Hinc  infcrtur  Prim6,condicioncs  ad  caius  fimi- 
lcs  crahiaoa  poflc,  &  cafum  omillum  mancrc  ja 
difpoficionc  j  uris  commuois,rumc}uc  qui  fibi  pro- 
vidit in unum  cafum.dc  alio  cflc  cxclulum ,  /.  com- 
modiJpmeffM  liher,&pofthu?n  l p cum  dotemyjf  jolut. 
mAttim^  Ideo dc mortis  conditionePompooius  in 
Lin  vulg.  1 6 }      ff.de  V.  S. fcribit,haiic  conditionc, 
fiquidfilio  mcoacciderit ,  Damasfcrvus  n  eus  Ii- 
bcr cUo  ,  de  morce  qacurali  accipicndam  cflc :  Ec 
PapinianuS  m  /  ex  eaparte^  iiiff.de  verb.oblig.  fi  ica, 
inquic.flipularioconccpcacit,  cummoricris  dare 
fpondcs  ?per  dcporcacioncm condicio  impicca noa 
*  vidcbicur,fcdmors  cxpcdlanda  eric:  Edicccviro 
aqua  vcl  igoi  incerdidumficvcldcpoicatioillata, 
donationcs  camcn  ab  eo  uxori  faiflas ,  cum  morcis 
^  habeant  condicioncmadhuc  ic  pcndcnce  maseie 
\ refcriptum  eft,/« IresuxorU^x^.C.de dcnat  inter  vir. 
^&uxor.  lo  tcftamcntisidquoqucelt  clariflimum, 
(  quamviseaimfilius,quiha;reditaccm  libciis  fuisy 
*i  cum  moreretur,rertitucre  juflus  fucrar,  in  Ir  fulam 
dcportatus  fit,fidcicoinmifli,  tamcn  conditioncm 
^  antcmorcem cxtitiflcnon  vidcria  Papiniano  no- 
^  UtMm^mtil.cumpatery-j^.^.hdreditateffdelegat.  z. 
In  candcm  fcatcntiam.  Paulus  in  /.  Statiut  Tloru9^ 
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48  §.  I .fJe jure Fifciy  cum  mulicr i  Claudio  fcripti 
hsercSjrogacafuiircc  poft  mortem  fuam  Coraelio 
FocliciHliofuohjtrcdicacem  rcfticucrc  ,  quamvis 
mulierin  crimen  incidiffcc,  CQndcmQacx^;  bona 
f  ifcofuiflcncaddifta,  morccm  camcn  nacuralcm 
cxpci^andam  cflc.  CsBtcrum  hoc  vcrum  >  nifi  pcr-  ^ 
fpcftispcrfonaiumqualitacibus  Sc  inccncionc  di- 
vcrfamcnsauc  voluntasapparcac.  In  condicioni- 
bus  cnim  primum  locum  dcfundli  voluntas  habct» 
caq>  condicioacsiegic  1  ^.J^ decondit.  ^de* 

mcnjlrat.  Extm^XwmttiAnl.multeryinprincip.ff.ai 
Trff^^fl.  ubifideicommiirumrieliftum  a  matrcfilio 
pottmortcmpacrisdcbctur,  fi  filiusfuita  patrc  c-  1 
mancipatus*  Aliud  eicmplum  cft,  in  l fimatery  C. 
de  injltt.  ^fiibfiit,  ubi  filius  a  matrc  harrcs  inftitutas 
fubilla  condirionc  ,  fi  a  pacrc  cmancipatus  crit » 
Coqdicioimplcri  dicicur,  fi  ob  parris  mortcm  vd  ( 
nacuralem  velcivilcmfilius  fui  juris  efficicur.  A- 
V  liudcxcmpluiii  cHjnl  ult.Cod  dedonat.qu^  fubmor 
do.  ubidonaciofatflaamacrc  fili^fub  condicionc, 
cxtcndicuradcafum,  firnorcc  pa^ris  cfHciatur  fui 
juris.  Sccundp  hic  infercur  fi  condicio  dandi  ad- 
jedlafir,  ilii  prasciscdandum  cft  ,  (^ui  nominacim 
cxpreflus,  adeo  uc  ncc  hxredi  cjus  darc  liccat,  /. 
cnm itAy^  j  .ff.de  condit,  demonfirf^t.  /.  4.  §.  /7 fub yff. 
de  fideicommiffJib^rt  Idco^uc  &  is ,  qui  domino 
daic  juflusfucracnifidominofciente  &  confcicq- 

^     ^c  fervpdedcrit,conditioncmimpIcviflcnon  ccn- 
fccur.  Eodemquoquemodofiquisfcrvo  darcjuf-  , 
fus  fucric>&  fiomioo  fcivi  dcderir  ,  conditioncm 
non  impleviiicintciligicur ,  nifi  cx  voluotacc  fcr- 

( ^  y\  (^CtvLmfiLQutyl Stichumy  9^.§.ufumfiu^um,ff- 
de  folut.  Sich^rcscjuiadolcfccnti,  qaicflfub  cu- 
ra,  eft  daic  juflUs,  non  ccnfctur  implcviflc  con- 
dicioncm,  fiCuratoridcdic,nifi  idfaftum  cftpraf- 
fcntc  adolcfccncc,  auc  folutio  in  cjus  racioncs  fit 
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relata,  LLuciu^,  5  3  .ffldemanHmiJf.  teftament,  Pu- 
pillocamcn  vclfunofo,  fi  quis  darc  jullus  fucris, 
ucilitatiscaufareccpcum  clt,  utreftc  dctur  turori 
Tcl  curatori,  dummodoin  rem  pupilh  vel  furio(i 
pecunia  vcrfafucric  ,  &  bona  fide  cicraquc  frau- 
dcmhocfacfkumfucric,/.  Stichnmy  ^.ufumjrucitcm  > 
ff.de  folutd  fiftinciuAy  1 3  ff.de  condit,  ^  demonftrat,  L 
Jifewui ff.de  jolut,  Sic,  fi  hxrcselt  inllicucus  fub 
condicione  dandi alicui incapaci^ut  dcporcato  vcl 
fimili,eipraeciscdarcdebcc>  licet  pccunia  vel  rcs 
nonfiataccipicntiS)/.  Afici/ii^tf.  &ibi  Dd.  cortimu- 
mzciyff^  decondit,  demonftrat.  Eodem  modo  U 
tcftatorlegavit  fub  condicionedandi  ha:rcdi,  non 
fafficitdareiideicommi(rano,cui  hiereditas  c(lrc- 
Itituta^  ncc  hacres  tcnctur  hujufmodi  fideicom- 
tniff^do  rQftitacxc  J  qui  hsredh  §.cum h^iredita^  ,  ff. 
de  condit,  ^demonftrat.  &  ibi  Bart.  &  Dd^  commu- 
niccr.  Et  fi  ccftator  iegat  fub  conditione  dandi 
haercdi,  qui  poftca  vendidit  ha:rcditatem,non  fuf- 
ficiidarcemptori.  itaBart.  Bald.  Aibcric,&:  com- 
muniterDd  inl.quihAredi.^  cumh&reditoi  ff.de  coti^ 
dit  (^demonftratA  cct hxrcspoftcatcneaturrclti- 
tucrc  cmptori,  argJ,venditor.ff.  de  h&red,  ^uel  a^ton, 

^     Ecfi  tcftator  lcgavit  fub  conditione  dandi  hor- 
rcdi ,  debct  ci  dari,  iicct  hxrcditas  aufcratur  ab  eo 
pnqaam  ab  indigao,/.f:tj^i^7^?,$. i/^T^tt/- 
'  gar,(^pupill  Bsitt.inl.qut  ijAreJij^.cum  hdredita^y  ff, 
r  4e  conciit,  ^  demonftr. 

Dcbcntigitur  conditiones  dandi  vcl  facicndi 
*  implcriin  eadcm  &  fpccificaforma,  &  non  ahter 
*-Bcc  alio  modo  etiam  xquipollcnti,  L  qui  h&redi, 
ff.de condit.  fy*  demonftrat,  Nifi  cum  eo  modo,quo 
"  tcftator  voluicimpofiibiiiscllctconditio,  vclnoa^ 
« pofEc fpccifice  in  co  cafu cxprcllo  implcri ,  tunc  n« 
^  fuQi- 
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fufficit itnplcri pcr  cafum fimilcm  yel  asquipollcn- 
tcin,  /.  legatum ,  jf,  de  uJufi^uB.  legat.  ^  t.paterfamiL 
ff.dehdred. infiitut.  G2y\. lib. ohferv,^  ».  i  5 .  I 
Mcnoch.  lib  ^.prd.jumpt.i%^.num.i  3. 

ExcmplumcU:  fi  cum  infticutus  harrcs  inftrii- 
mcntumobligationis  traderc  juffus  cffet,  co  pct-  < 
dicoinflcumeQCum  folucionisfcu  hb:rationi$  prq- 
fticcr;tAnton  Gomcz. /ti.  i  cap  11. num.  ^L.verf. 
uU,  Ahud  cicmplam  cft,  inLinconditionib$i6i^.fi 
patronus,  ff.de  condit.^demonflrnt,  ubi  vcrbumhx- 
rcs  /erificatarin  bonotum  poflcflione,  &  hoc  ea 
rarione^  quia  patronus  aliojure  ,  quampra^torio 
fucccdcrenonpotetat*  AliuJ  excrfiplum  elt.i»/. 
Stichus ,  qui hAtediff  de fiatu lib.  ubi  libercas  rel.dla 
fcrvofub  conditione>  fidccem  promifcrit,  dcbr- 
tur.fifervusfimplicitcrpromifit  ,  etficfficaciterfc 
non  obliga  viti  ex  quo,effici  obligacionc  iigari  noa 
poceft.  Ahudcxemplumcft,i»/y?/««^r^,J/:  decon- 
dit.  ^demonflrat.  ubi  conditio  de  dando  pupillo 
vel  furiofo>impletur  daado  corum  rucori  vcl  cura- 
tori.  « 

Admodumimplenda:  conditionis  pcrtinctet- 
iam,ut  tota  conditio  impIcJtur,pro  partc  conditio 
impleri  non  poceft,  Lcum fundusy  ^4..  ff.de condit.  ^ 
^^;7}(7;7/7r^/.  undefiquisduobus  hacredibus  dccem 
darcjunu$cft,&  fuDdumfibihabcrcjConditioncm 
fciadcrpnonpotclt,  igiturquamvisalceri  quinq; 
dcdcrit,nuIUmpartcmfundi  vend  cabit,  nifialcc- 
ri  quoquc  adcunci  ha^rcdicatem  rcliqua  quinquc 
oumcraiit)  autillo  omittente  ha:rcditatcm ,  ciqui 
folusadieru ha^reditaccm  tota  dccem  dzdctit  Lqui 
duobwiff de condit.iQf*  demonfirat.  Quod  verum  m- 
tclligcfiunifohfubcondirionefit  rchftum.  Dif- 
fimiliscft  caufa,fiduobus  vcl  plutibus  fub  coodi- 
tionc  eft  reliftum,hoc cafu cnim  unus  pio fua pat- 
tc  conditioni  parere  &  fuam  harreditatis  partcm 
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Tcllcgatumpctercpotcft.  d.Lcuifunctus,  $4»ff!dtj 
condit,  f^*  demonjlrat.  dummodo  id  quod  ficri  tcI 
dari  oportct  partis  prarftationcm  recipiat>  Tcl  con- 
craria  teftatoris  mcns  non  obftct ,  nam  (i  id  ^  quod 
ficri  vcl  dari  oportct,  in  partes  fcindi  non  poflic^ 
Tcluti,fimonumcntumfcccrint ,  fi  infulam  adifi- 
czYcnntyl./iplures,(  od.decondit  infert.l.Jiitay  i  ^,in 
princip.jf  demanumijf.  tejlament,  vclrcftator  noluc- 
rit  unum  ex  iisadmitti,nifi  totum  fic  impletu,/ir^./. 
fiitay  1 1  inprinc.ibiynifi aliud  exprejferit  teftator,(^ 
i  iten^HAripoteRyff.manumiJf.  teftam.  non  prodcft 
conditioncmpro  parte  efie  implccam.  Caetcrum 
io  co>quod  uoi  fub  conditionc  eft  rcli  Aum,  ncc  cx 
accidcoti  conditio fcindi  potcft,  &  idco ,  fi  lcgata- 
rius>  cMifubconditionceftlegatum,  pluribus  ha:- 
rcdibusrcliftisdcceflcrit  hoccafu  unus  harrcs  lc- 
gaiariiprofuatantum  partc  conditioni  parcndo» 
nihil  confcquitur,quia  omncs  pro  una  pcrfona  ha- 
bcntur>/  curfundwy  54  ff.de  condit.  ^  demonftrat. 
Siquispcr  crrorcm  vcl  imprudcntiam  minus  fol- 
vit,  ci  non  obcft.dummodo  cognito  crrorc  ftatim 
reliquum  folvat,/  qutputat^j  ^Jnprinc  ff  de  acquir. 
hAred,  l.  qui  ducbm,  1 1 .  ibi.  nifialterij.  quamvis  ,51. 
ff.de  condit.     demonjiratj.non  poteft, ff.de  regjur. 

Dcbito  etiam  tcmporc  dari  vel  ficri  oportet>N(?- 
'vell,  i.§.illudquoque projpeximus ,  quod  autcmfic 
dcb  tumtcmpusconditionis  implenda:  quaeritur, 
Etfiquidcm  tcmpusccrtum  defignatumfic  a  tcfta* 
torcquo  quid  ficri  vcllct,idfequcdum  tiMyl.Thaisy 
j^l.^.intra tempora  ff defideicom  libert  l  fe  ^fi,  6.ff. 
de hdred.inftit.Lfiin diem-  ^6.ff.  de condit.  ^  demon- 
ftrat.icd  aa  ii  dics  imputcncur,  quibus  ahquis  pi  o< 
hibitu$fuit>  quominusconditioni  pareret,  quarti 
potcft;  &  Labco  in  L  quibus  ^^0  ff.  de  condtt.  ^  de^ 
monftrat.  hos  non  effc  imputandos  tradidit.  Qui- 
bus^iBqttit,dicbUs  vicinas  tuus^tc  viapublica,cum 
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ad  parcndum  conditioni,ire  vcllcs  >  irc  prohibulCj 
ficc  per  tc  flarct^quo  minus  agcndo  ob  calumniam 
cum  commoYcrcs.hi  dics  conditioni  non  imputa- 
buntur.  C5Etcrum,fi  affirmativae  conditioni  dics 
nullaadjcftafit,pcrpetu6cairrplcri poflc,  vcrbo- 
tum  rcdla  fignificatio  dcinonftratjfivc  in  dando  fi- 
vc  m  faciendo  conditio  adjcda  fit,&  id in  harrcdi- 
t^tih\is  chzum  c{\ji.fin.ffd€condst  infiit.  UbiPapi- 
nianus  tilium  fcriptum  hsercdcm  fubhis  conditio- 
nibus,fi  deccmdcderit,  fiin  Capitolium  afccndc- 
ric,  fi  Alexandriam  icrit,  pcr  tocum  y\tx  tempus 
conditioncsimpicre  pofle  fcripfit.  Idcnii  juris  tii 
i n  fi dei  c o  m  rni  fl b  u n i  v er fa  1  i , l.frSlas  §  refctipto,jf  ad 
Trebell,  Socin.  inL  hAcconditio ,  jf  de  condit.  ^  de^ 
tnonjlrat.  Sed  io  Icgatisanidcmobtineat ,  magna 
cItdilputatio,&diverfuminlcgatiscflc  ajunt»  Ic- 
gatariumq;  cuiaflcriptaeft  conditto^  ^uafinejus 
potcftacc  clt,  implere  dcbere ,  quam  cico  commo- 
dc  poccft,alioqui  alcgato  perpetuo  cxclufum  cflTcj 
l  hac  conditio,jf.  de  condit.  ^  demonftrat,  &  ibicL 
Bart.  Alcxand,  m  i  Infulam, num.  14.  &  ibi  Rip.  nu. 
liOyffMeverbor.obligat  ]2.(.num»  ^.ScDcc.num.^. 
tn  l. i.CodJe  infiit.^  fubftit.  Et  cft  conlmunis  5c  re- 
cc^ytalcntcntizGtSLiW^.legatum^quAft.jy.num  i.& 
hocncduminfacicndo  condicionibus  ,  fcd  &  in 
dandi comuni calculo  probaca funt utirefert  Bruf- 
(chdecondit.lib.  3 1.  nu,  9  licctipfc  cum  Pctro  t 
Bcllapcrcica&  Cyno  in  concraria  fit  fentencia,  & 
Typogcaphi  vitio  affirmativam  pro  ncgativa,  m//. 
'i,hAc  conditio.fof\t2m  eircarbicratu.Etideofi  ita  lc- 
gatumfit ,  fi  inCapitolmmafcendcrit ,  fi  tancunri 
tcmpuscranfivit,  uc  commodc  afcenderc  potuif- 
fet,  &  non  afcendita  legato  lcgatarius  cxclufus 
cric. 

Vcrum  quod  dixi.fi  ha:rcdi  fit  aflxripta  affirma- 
nvacondiciodandi  velfaciendi,  &  nuUadics  ad- 
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jcila  pcrpctuocam  implcri  poflc  ,  ita  fcire  dcbc-. 
xnus  Ycrum  clfe >  ut tamcn ,  pcndentibus  conditio- 
liibus  hsrcdicariiSjtcrminus  ci  a  judicc  conftitut 
poflit>intra  qucm  conditioni parcat,  fi  poflit,  quod 
liooDpodit  Curator bonis  conlHrucndus  cft,  Lfi 
qui6  inftituatHry  1 5  i  .jf,  de hdreci.  inftitut  l.  i.flde 
curat.tonor.dand.  Castcrum  fi  ia  telbmcntis  ha:- 
rcdis  inftitutioni ,  vcl  lcgato  ncgativa  fit  aflcri- 
pta  conditio ,  hoc  cft.non facicndi  vcl non  dandi  3 
potcftconditionon  nifimortccjus  ,  cui  adfcripta 
cft  cxiftcre,nara  antc  conftarc  non  poteft,an  ht^rcs , 
vcllcgatariusnonfitfailurus,  vclnon  daturus,  id 
quod  tcftaturficri  \olnit,  l.fin.ffldecondit.  inftitut. 
nc  igitur  ci,  qui  ita  cft  inftitutus,  inutilisfiat  in- 
ftitucio,  fimortcmfuamexpcdtarccogcrctur,  vcl 
lcgatarius  ,  cui  itacftrclidum,ipfe  legato  ifto  u- 
tifruinonpoflit  ,  fcd  tantum  ad  hxrcdcm  tranf- 
mittat,  in7cntacftMutianacautio,itaut  caia  te- 
ftamcntis  no  cxpcdata  mortc  pro  implcmcnto  cflc 
poflit.  Igitur  fi  inftirutioni  vcllcgato  tahs  adjc- 
(ftafitconditio,  fi  Capitolium  non  afccndcrit,  fi 
Scichum  nonmanumifent,  vclidgcnusalia,  prae- 
ftita  cautione  dc  non  afccndendo ,  vc!  dc  non  ma- 
numittendo,  velnihil  fe  fadlurum  quod  tcftatot 
Toluit,fic6tra^cccrit,una  fc  &rcm&ftud:uscjus 
rci,fiveid.quodinccrcft  cjus,ad  quemcarcs  pcrti- 
nctreftituturum  ,  conditio  proimplcta  habcturi 
/.  Mutiana,  7.  jf.  de  condit.  ^demonftrat.  Habct 
autcm  hxc  cautio  fatifdacioncm  ,  quia  finc  fatif- 
dationc  non  fatis  idonec  cavctur,/  fub  hac^6y. 
L  hoc  genH6i  lo 6 ^ff.decondit.^  demonftrat,  manc^ 
&rci  vcndicacio.  Novell.zz,  §.enimvero  ^  quem  irt 
dando. 

Scicndum  tamcn,  non  ih  omnibus  conditionib. 
quflc  innon  facicndo  confiftunt,  locum  cflc  Mu- 
'  Wnx  cautiooi  ,  in  his  cffe  qQ«e  tantum  mortc 
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inftitutorum  vcllcgatariorum  finiuiicur,  yeluti,{i 
in  AfiamooQ  ycncnc^& ii qua: funcfimilcs> /.  TitiOf 
j  ff.de condit,^demonftrat,  quas  vcro  vivo  adhuc 
inftituco  vcl  lcgacario  cxiftcrc  poffunt >  in  his  cau- 
cioniMutiana?  locum  noocITc,  fcd  cxpc(flandum 
eflc Cf cncum  conditionis,quo cercum fiat  amphus 
contraficrinonpoflc.  Tahsclt  hxc  conditio:  Si 
Ticiononnupfcnc.  czqua  placccj  non  ancc  Icga- 
cum  dcbcri,quam  ccrnim  eflc  cacperic,  illam  Tic»o 
nubcrenoopoirc>  quia  duobus  rcmporibus  acci- 
dercpoflicjuclcgataria  viva>cxiftatconditio,fiauc 
interimTitiusmortuus  fueric  ^  aut  legataria  alii 
nupCcnt,  l.hocgenu4i  \  o6  icumtale.  yi.  §  i.l  avitt, 
77. §.  Muiiana^l  pater,ioi.§.Socrt{4  ff,de  condit,(^  de- 
fnonftrat.  Si  tamen  ita  legatuai  fit  Titisc ,  fi  a  li be- 
ri$nondifccflerit,putatPapinianus,  Titiam  Mu- 
cianamcautioncmhicofl^crre  poflc,  6cltatim  de- 
berclcgatu  confequi>quamvis:IIa  viva  poflic  cxi- 
ftcfccondiciojputaliberis  fnccrim  dccedencibus» 
/  eumtale,yt  inprincff,de condit.  ^demonftr.  quod 
icafencircdiflcricnonquodnon  faccatur,  cercum 
jus  eflciubi  condicio  vivo  Icgacario  exiftere  poceft» 
ibi  Mucianam  condicioncm  ceflare  >  fcd  quod  non 
cxiftimecin  propofico  mortcm  liberorum  cxpedta- 
ri  debcre.  ominofum  enim  id  eflc  &  rcpugnarc  vo- 
luncaccmacris,qu?  fihos  vifturos  fpcrabac,&  opca- 
bacicui  voco  inccrprctacio  non  admittendx  cau- 
tioniseft  contraria.  i 
ConditioncmimplercdebctiSi  qui  ateftacorJ 
cftjufl'as,quod  inccUigc  verum  (i.)  ficondicial 
in facicndo  vcl  parcim  in  dmdo ,  parcim  in  facien  J 
Aocoxifi&\iYi\\2L\oh.incommun.opin  lit.C  nu.  nt' 
quod  incer  arcificcs  loaga  difFcrcncia  fic,&  ingcoti, 
&  Bacura?  &  infticutionis>  proindc  fi  quis  oavem 
vclinfulam  fuis  opcris  fabricare  promiferit,  fof- 
famvefaccrcjfidejuflbrfacicas  eum  aon  iiberat» 
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iAniefArtificestff,defolHt.  (i.)  fifuismanibu^harc 
-quisfaccrcjubeacur;  Si coQditioConfiftacin  Azti^ 
ido>vclinco,utquis  tantumfuis  fumptibus  faciat# 
alius  proalio  conditioncmimplcrcpotelti  Philib* 
iBi\xkVdecondit,Ubii.tit,t.n.ti:  ' 
i>  Vcrum&hociftoinlococft  obfcrvandum,  fa- 
•^enltaccm  implcndi  conditioncm  poteftativam  ad 
•haeredem  conditionaliter  inftituti,  vcicjus/cai 
.<onditionalitcrefttcliftum>noncranfmitti,  /.  uk. 
ff.de  condit.  inftitut.  l.ateftAtoreffde  condit.  ^  demon^ 
Jirat.  L  unicay§.in  noviff,  C.de  caduC'  toUend.  §.opionk§^ 
xjnftit.de legat  Andt.Gsiil  Ub,  z.obf.z.num.^*  Coi^t. , 
-fra^.q.^^.ri.j^^ 

Scdhicqua^ri  folcC)  an  implccioae^  cas  dur^ne 
^oporccacan  maj^is  fici,  vclmomcnco  cas  cxcitiflc? 
-Mihifanccum  ^i\iSz\\odeconditJib.  j.tit.  x^numm 
.Ij.ipfaconditionis  verbainfpicicnda  cflc  vidcjt-^ 
tur:  Ha^c  cnim  aut perpetuitam  fignificarc  poflTunr^  ; 
autfadum  momcntancum>aucfa(9:umfucceflivu* 
Si  conditionis  vcrba>  vclmagishoc  ipfam,  quod 
conditionc  tomprehcnfam  eii:,pcrpccuitatc  quan<^ 
tdam  exigcte  pra?  fc  fcrat,nifi  durct,  fatis  cflc  fadlu  > 
lion  puto,vcluti,fi  i  ta  mulicr  fuctit  ha^res  inftitutai 
iiin  viduitate  permanferit :  non  fatis  fuerit ,  vidua 
femeleflefadlam,fedin  viduitate  cam  pcrnaaner^t 
oporcctjUC  conditioncm  implcviflTc  vidcatur,adcd^ 
utfipoft  annosaliquotin  viduicatcexadloS  ad  fo» 
cundas  tranfieric  nuptias^nedam  rcm  ipfam ,  fed  8c 
omncsfruiftusrcdderecogacuf  <  Authent.  cui  reli-* 
£lum,C.deindici,viduit.toll.  quis  itcm ,  fi  infticucio- 
iiiha;caflcripcafueritcoadicio>  fi  Ticius  illi  pro^ 
mifcricex  a^dibus  fuis,  in  ardes  illius  flillicididift 
immicccrcnondixcricConditioncm  rcquircrc,  uc 
durarcdcbcac,  l.fiate,  i6  ff.fifervit.^vendic.Qixid 
rurfusfideoomineaucinfiMiis  fcrcndis  condicio 
adjCi£lafic>anquispucaricuciscflj:>  ii  adunumaut 
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alccrumaBHumnomenlatuinfucrit?  quid  dcniqs 
fihsEcaflcriptafitconditio  j  fi  in  Monaftcrium  il- 
ludintraTcrit,annonexigcmus,ut  ibi  pcrf^ctuam 
vitam  dcvovcat.  Porroli  faftum  momcntancum 
conditionc  tomprchcnfum  fucrit,momcntancarli 
quoquc  implctioncm  fufficerc  arbitramur.  quia 
hanc  conditioncm  fi  in  famiha  nupfcrit ,  Ulp.  inL 
cumfHerity  i  s  .f  decondit.&demonjir.  implctam  vi- 
dcrifcribit  ftatim atqj  uxor dufta  cft.quamvis no- 
dumincubiculumaritivcncrit,  cum  nuptias  non 
.concubitusfcdconfcnfusfaciat.  Sic  Juftinian.m 
lfin.CjeindiBMduit.toRend.  haecvctba^fi  vidua 
critvelcumviduacrit,  itcmq;inmaribus  fi  amifc- 
rintuxorcs,  vclquando  ad  coclibacum  pcrvcnc- 
rint  non  rcquircre  ut  facminae  in  viduitatc  ,  vcl 
.mafcuUincaBHbatupcrmaneant,ad  fohan.  Pfx- 
fcdum  pratorio  refcripfit.  Et  idcm  Juftinianus, 
inlfiquPihAredem>C.  deinftitut  jub  condit.frB.  has 
conditioncs,fiillc  Coaful  vcl  Praetor  fadus  fuc- 
rit,vcl  fiillanuptafucrit,nonidco  minus  cititif- 
fcputavit,quo(lillcadhuc,  vivo  teftatore,  Confu- 
latum  velPrasturamdcpofucrit,  vclfilia  a  marito 
divcrtcrit*  EtPapinianus  ci,  cui  alicnatio  prohi- 
bitafuic,  nonprodcffc  dicit,  fi  poftca  rcdcmerit 
cum  ,  cujus  fcmcl  conditio  cxtitit.    Planfc  fi  fa- 
ftumfucccflivum  in  conditione  rclatum  fit  tem- 
poris  commcnfurationem  ficri  oportcrc  cum  Bruf- 
fclio,  dia.  tit,  z.num.  15.  putavcrim.vcluti  fiita 
fcriptumficuxorimcajhasresduccnta  dato ,  dum 
cum  filio  mco  Capuaj  crit.  hic  cnim  Labeo  in  L  qui 
loncubinam ,  §  .uxori  ,deUgat.  j.  fi  mulier  fc  in  a- 
liud municipium rcccpcrit ,  unius  tantum anni  lc- 
gatumdebcrifcripfit,quouna  habitaflcnt.  Plani 
aliquando  conditio,  quamvis  implcta  non  fit,  pio 
impIctahabctur,pro  cujusdcclarationc  hic  rcpc- 
tcndum  cft ,  tripliccm  cffc  conditioacm  >  vidcli- 
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xcf,  cftfualcm ,  potcftanvam  &  rnixfcam,  Vafq.        ■ '      .  " 

iluftf^qukjlxap.}Si,nHm.  i.^verfiftk  autem  i 

Mcnoch.  lib.    prdfumpt.  j  2^.  num,  i.quxdiYiGo  '        »  ^  J 

{nmft2,  c[t,exLunica,§,/inautemAhquid%CMca4uc»  ^  ' 
vtollend,  •    *  ^  i 

Caiualiscondiciodicicurilla^quscxiiulla  par-  | 
rcpeadcccxvoluncaccadtoris,  vclcjus>cuicondi-    '*/..'  ]  | 
^^tionis  implcndae  caufa  dandum  vcl  facicndum  eft, 
.  Yclucicondirio  haccfinaviscx  Afia  vcncric,  fi  Ti- 
fjrius  Coflfulfa<Susfucrirr  In  condicionc  cafuaji^ 
folas  infpicicur  cvcncus>&  ob  id  quomodocunque 
deficiat  >  dcficit  &  infticucio  vel  lcgacum  >  /.  unicd, 
§.fin  autem  altquid fub  condititfne^  C  de  caduc.  toUend.  ,  \^ 
.Barc.Bald.Saliccc.AIex  &c]2l\inl  i  Cod.de inftitut. 
i^fubftit.C^tluixCconfij^Jib^i.Socin.inl.  inte^ 
fiamentoyla.  %  num. 4  ff,de  condit. ^  demonftrat.  Mc« 
iioch.//^.4 prafumpt.  1 8  ^^num.  1 5 .  nifi  condicio  dc- 
.ficiacfad^ocjus,cujusinccreft,  cam  non  impleri, 
Vain tunc habccur pcrindc ac fi faidctimplcca.  So- 
cim,  snlinteftamentoja.z.hum.^.verffecundhlimi'^  ^ 
^<i0ayff decondit.^  demonftrat.  Mcnoch.  deprAfumpt^  - 
1 8  i.num.  1 4.  vcl  nifi  ccftacor  rcliquit  cciam  defi- 
cienccipfa  condicionc  glofl^&Caltrcnf /.  i.  C  . 
de inftit  ^ fubftit.Socin.in d  l  in  teftamentoj.  1.».  4. 
verftertio     ultimo  limita.  Menoch.  de prsLfun^t.  - 
i8^»«iw.i  5.coiKcipicurctiaihcafu$,/.«//.Ci^/e;;^ffj!/^  - 
ferv.hAred.  /«y^/f.ubifervus  purc  hxres  inftitUcus» 
&fubcoodicione  cafuali  libcrcacc  dbnacus.  libct 
omnino  efficitur,&finon  cvenctitconditio;  arq;  1 
hocfavorcIibcrtacis,Barc.&  Socin.inLinteftamen^ 
tOyla.z.num.^.verfquamconcluJionemydecondit.^  ^  '^i 
^  demonJlrat.Mcnoch  deprd/umpt.  1 8  5 .9. 1 6.  Po- 
tcftaci  va  conditio  dicitur  eajqua:  cx  inera  volutatc 
cjus>  qui  condicionalicer  cll  infticucus  >  vel  cut 
condicioflalicereftrelidumpcndcc,pacafifervuni      *  { 
fuummaftumifcrit,/.7?j»i#  inftitudtur,§.  i.ff.dtJ 
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hAred:infih.  Mtnoch.depr^fumpt.  183 mum.^r,  qr» 
^<  condicio  confiftit  vcl  in  dando ,  ycl  in  faciendo» 
'  vclinnondando^velin  nonfacicndo.  Haec  con- 
^  ditio  potcftativa  non  habctur pro  implcta,quando 

ftctitpcrcum,cuiconditio  ell  aflcripta,  quo  mi- 
,  nus cft  rmplcta, IquA [ubconditione^§.  \,infin,ff.dtj 
\  €onditjnftit.hsLxt.8cSocin,inUntefiamentoJa.i.f. 

*  decondit.^demonfirat  Mcnoch  deprAfumpt.  1 8  3.77. 
1 7,  Habctur autcm  pro  implcta,  fi  is ,  cui cft adjc- 

r  da finc aliquafui culpa,fait impeditus ab  co,in  cu- 
juspcrfonacratimplcnda  ,  ut  fi  hxrcs  inftitucus 
fub  conditionc ,  fi  deccm  Cajo  dcdcrit ,  ofFcrt  Ca- 
j  o  deccm,Caj  us  autem  rccufat  acci  pcrc  Bait.  in  lin 

'  tefiamentoyla.i. ff.de condit  (j^demonfir.Bsild  m/  i. 
num.%*C.deinfiit.^fubfiit,  Bruflci  lib.  j  deoondit. 
-  tit.  4.  num.  4.  Mcnoch.  deprifumpt.  183.  num.  1 8. 
T>\(\cnn\int]^i.inl.centefimi6>^.fiita  fiiptdattM  ^nu. 
4  ff.de ^)erb.obligat.  P uthcus in  decif  i  x.num. 3 .part. 
1.  Habcturetiamconditropoccftativapro  implc- 
ta,  quandois,  cui  conditio  daddi  vcl  facicndi  cft 
adjccta,cafucttimpcditus,utfihajrc8eft  juflusda- 
rc  dcccmCajp,Cajusautcmdcceflit,  hocfanccafu 
conditiobabcturproimpletaadcommbdum  cjns 

'    cui cft  adjcfta,/.  i.i^ibi Bartoi  Bald.&  Y^tc.Cod. de 

:    inftitut. fubftit.l.turpi,§.  i . §.penult. ff.de legat.  i . 

•  Mzn.och.  deprdfumpt.  iSj.num.  i^.  quodvcrum 

V  cft,ctiam co in  cafu,ubi is,in  cujus pcrfona  condi- 
r  iioeratimplcnda ,  vivoadhucteitatorc  dcccflic»  /. 
}  Stichumy  §.penultff,de  condifi.(^demonfir.  Mcnoch. 
f  //.?7«w. i^.dummodois.cuipoccftaciva  condicio 
4  clt  impofica ,  non  fuicin mora cjus implenda:,ttam 
j  ficjusculpapraeccflit,  vclfuicin  mora  intcrim  ca- 
4k  fusfupcrvcniac,vcluci,fiis,in  cujuspcrfonacon- 
I  dicio  crac  implenda,inccrim  deccdac ,  condicio  ha- 

V  bcrur  pro  dcfc<Ska,non  pro implcca,  Bartol.Bald.& 

tDcc. inl.i.CMinfiitut.t^fHbftitut.  Similiccrnon 
*    -  habc- 
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habctur  conditio  potcftativa  pro  implcta,fi  ille  cui 
pccuoia  crat  numcrao da>fuit  a  tcrtio  occifus.  nam 
tanc  conditio  non  habctur  pro  implcta  >  fcd  pro 
dcfcfta.idcoqjabocciforcasltimationcm  ha^rcdi- 
Mtis  pcr  aftioncm  lcgisAquihae  confcquitur,  Unde 
Neratiui,§.tdem  lulianf^  fcribit,ff,adLAquili^mpo^i. 
Im ol  &  Al c I . D CG.  w  (. I . rium.  lo.Cde inftit,  ^fub^ 
ftit.Mcnoch,d.pr£fHwpt.  1.8  ynum.xi.  quod  vcium 
intclUgcfi occifor  fit folvcndo,  & injullc  occidicJi 
oam fifolvcndo  non  cd^quia  a^io  cit  iiiaais,  aut  fi 
jiiltc  occidicnuUaadtio  compctit,  conditiocciam 
hoc  cafuhabcturpro  implcta,  }Acnoch. d.prAfurr.p^^ 

t8^.»,38.6*  39.  Mi4 
Condicio  mixta  dicitur  quae  pcndec  partim  ?% 
voluntatccjus>  cui  conditio  injuntla  ctt,  parcinv 
T.cJjcx  voluncatcalccrias  vcl  cx  cafu>  Vafq.  tUuflr, 
^  ^;num,i.*verfult.  Mqno<;h.  d.prdfumpt.  1 8  ^.nu,  $^ 
E)c  voluntatealtcrius,  putafi  legatarius  Bertam  ii^ 
uxorcm duicric,  vcl filcgataria Bcrta  Titio  nupfe- 
iiu'M,€Jioch.deprAfumpt.i%j.num  6,2.     ip.  Er 
<:;;airu  ycluti,fi  in  patriam ,  c\nx  cx  longinquo  ultra 
ip.arc  abc(t,rcdicrit.  nam  quamvis  legatarius  in  pa- 
triamrcdircficparatus.&iic  conditioncmimplcrc, 
tamen  multis  cafibus  forcuicis,non  voluncariis,im- 
p^rfiripoccft,ne  inpatriamrcdcac,  &  fic  condicio 
dcficiac,  /.  ^  fipater.C.de  inftit.(^fubftit,  Lfunt  quo^ 
que^^.^  puerreRe^ff.dehAred.inftit.  Mcnoch.^/./.».^. 
H^ccondiciomixcanon  habccurproimplcca,qua- 
do {lccicpcreum,cui cftadjcdla  quonimis ficim- 
pleca,  /.  in  teftamento ,  la.  x,  in  fin.ff.  de  condit^  de* 
fponftrat.  CynJnlj.verfcafu,C,deinftitut.O*fub- 
ftitut.Socin.inLteftame72to,num.6.  verf.prtmu^ elt» 
ffdecondit.f^ demonftrat.Mcnoch.de prsjumpt.1%  j. 
num,  1 2 . conf.  1 4  6.num.  j  o.verf  primui  cafuf ,  lib. 
•1.  Schoccciam  procedicinlcgacolibercacis,/.)* /- 
ljus,§.  l*ff*de  fideicommiff*  libert.  Bruflcl.  decondit^ 
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lib.  l  de  ultm.  VohntS^^ 

ftk^.tit.^.num,!.   Idem  ctiam  proccdit ,  fi fcmcl 
dcfedaconditioncis,cuieft  adjcdra,  cam  adhuc 
Tulc  implcrcuc  fi  ci  cft lcgatum ,  fi  Cajam  uxorcm 
■duxiffcc&antequamCajamrcquirerct.uc  libinu- 
bcrecaliam  cluxit  &  ea  mortua ,  dcnuo  vult  diccrc 
Gajamlcgacumnondcbecur,cumfcmel  ipfius  lc-f 
gacarii  dcfeccric  condicio  Bald  inL  i,mfin.C:dt  \ 
fnftit.^fub/lie.  Gaftrcnf  i»/.  x.  C.eod.  Habcbicur  i 
tamen  condicio  miita  pro  impleta,  quando  dcficic 
cx  parcc cj us, cui  impleri  debuic, /.  in  teftamento ,  la: 
x.ffMcohdit.^demonftr.  Bc  iWi  ^ociii. num  j.wrf.  / 
tertiu^^cajii^  ef},l.concubinamy§MXori,ff'.  de  legat.  5./. 
Mdvia^in princip.jf.de  annuis  legatJ,Titiu6yjfl  de  con-* 
dit     demohftrat.l.fipoR  dtem,  J .  i .  jf  quando  dies  le- 
gaticedat.(!sf*l'i'Cod.deinftitutJuhcondtt.faB,  Co-  ^ 

mztx  inconfii        Socin  Jun.^roT^/i/.  1 10.  num.  10/ 
Kb, i:McQoch.confil.i^6MHm.  j  i.verf. Jecundusc/^ 
Jie^,rnfi?i  lib.z.^ dprj^fumfiri  8  5  h  i6.  nifi ccftator 
in  calum  dcficfcncis  condicionis  aliud  lcgacario 
reliquic,utfi  tcllator  lcgavit  urori-fua?  ulumfru-- 
Aum^puca  bonorum  fuorum.fihabitatura  cflcc  cu 
filiis ccftatbrisi u  vcro non poffit habitatc , rciiqurt 
mille,  hocincafu,fimulierfad6ipforum  filiorum 
Bonpoceftcumeis  habicare,  conditio  non  habc- 
turproimpleca,  ut  mulicr  confe<juacur  ufumfru- 
dum/ed  confeqmfolumdcbccniillcfibi  in  dcfc- 
ftumconditionis  xditksiyl.uterex  fiatribMy  ff,  dt^ 
^ondit.infiit.ComcnCconf  ]  g.Dccf.m  Li.nu.  6.  xfcrfi 
^notandumefi yC.de mflft.crjkhftit.  Eman.  Cofta» 
in Lcum  tnleM fexta fallentia.num.  xyjf.de  condit. 
demonftr.Mtaoch.d  pr^^Jumpt. 1%  ^  .n,)  6  ^Ycl  nid  cx 
qualitatcrei  appareattcftatorcmvoluifle,  utcon- 
dicioreipfaimplcrctur,ucficcncumdocis  nominc  ^ 
Gaj?finclcgata,fiScjonupfcric.Ecfin.Cajafuicpa-  ^ 
xacanubcrc,Sicjusv.  rccufacconditionon  habecur 
proimplcta^acqueicalcgacum  Cajse  noa  debecur. 
Cofta.  d.fextafalle»tia,lAciiocii.dj>rAfumpt.  i  S ; .  1%  - 
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3[7.C5Btcrum,  quoddixi  conciitioncmmixtahabc- 
ri pro  implcta  cjuando dcficic cx  parcc cjus,  cui  im- 
pleri  dcbuicoDcinccetiacoincafu  ,quandois,  cui 
implcnda  cratconditio  polt  rccufationcm  vulc  Sc 
rcquiricutimpleatur.utfi  tcftator  legavic  ccncum 
Cajcfinuptias  conirahat  cum  Pafr)phila,rcquififa 
Pamphilacontrahcrerecufar>dcinde  vult&  Gajus 
non  vulr,hocctiamcafucondiriohabccur  pro  im-  • 
plcca,ut legacum  dcbeatur  Cajo,/.  cutn quidam y  C. 
decondit.  iw/^r/.Bald.Salicec.i»/. i.C  deinftit.^fub* 
j?fr.&  ibidem  Alex  ».  i .  Corn.».  j.Riminald.  nu, 
Jaf.;7.7.&Colla  in  Lcum  taleyinfextafaltentia,  num. 
24«     1  ^  quodinccnige Ycrurafircs  oon  amplius 
cftincegra,Hxcmplumeft,  ccftacorlcgavicccncum 
Caio,fiducacPamphila,rcquifica  Pamphila  ci  nu- 
bcrcrccufat>Cajus  poflfaftarccufacioncaliam  du* 
cic ,  poltquam  Cajusaliam  duxit  vulc  Pamphilaci 
.  nubcre,hoccafucondiciohabccurproimplcca>  & 
manec  implcca  ,  5c  lcgacum  debctur,  ncc  poteft  ' 
Pamphiladiccrcvcllcpurgarcmota,  cum  res  am- ^ 
pliusinccgra  non  cft&  Gajuscoin  ftacunpnrcpc-^ 
riturut  ci  Pamphilanubcrc  valeat,  Menoch./i^.  4. 
pr&fumft.\  %i.num  19.  Idcm juris cftjfilcgatarius< 
cui  condicio  ifta  Fuit  adjcfta  jam  confccutus  cll 
lcgatumipfo  jarcjuxca.  Lcumquidum^  Cod.  de  con^j 
r  dit.  injert.  vcl  ics  ic^ata  ci  ab  haTcde  cft  tradita^, 
'  nam  &  hocincafu,  ctfi  adhuc  nondum  duxica-^ 
liam,nu]la  dacurha^rediadvcrfuslcgatariumaftia,^ 
.  vcl  eiccptio,  nccadmittitui  aliqua  moras  purga-*^ 
tioj  l.fiiiaquPSy^.SejayJfdeverbor.obligAt.Socin.  inL^ 
inteftamentoja,  zMum.i  i  ."verfaliquando  ^  fecun^^ 
^  do,jf.decondit.  ^demonftrat.  Mcnoch.  deprAfumptJ 
i^^.num  zp,^erJ.fecunduicaffi6eB.  Idemjuriscft, 
quando  Cajus,lubconditione duccndi  PamphilSf 
cft  hasrcs  infticu  tus  &  poftquam  fcmcl  rcqaifita  rc- 
cufavit,  haercditatcm  adivic.  tunc  cnim,  quam- 
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Yispoftea  hasredicate  jam  adica,  Pamphila  TeliCf  ^ 
Cajus  ver6iiolic,Caijusha:rcditaccm  rccinct.  nata 
:  poftqaam  Gajus  fcmclfadlus  eft  hajrcs,  non  potelt 

ficfiacrc  cflchajrcs,  linfubfiit.ff.  devulgar.  ^fub-^^  , 
l  fiit,pupiU.^,l,infiitM  fideicommtff.libert,  Socin.i»^^ 
*  linufiamento,U.  i.  num.  1 1.  Mcnoch.  d.prdfumpt^ 
^  j 8 3 .num.  j o.  Vcrum  cjuando legacariasadhuc  co-^ 
fccutusnon  cftlcgatum,nccadhucaliam  duxic  u-, 
^:corem,hoccafucondition6habeturpro  impleta. 
'  atqucit^CajusIcgatarius  confcquinon  poccft  lc- 
*gatum,fiPamphilaei  vulc  nubeie  pifi  eam  ducau 
.Namadmittiturmoraspurgatio  adparandum  ex- 
/"  ccptioncm yl.cuifundu^ ,  ubi  Bartol  ffl  de  condit, 
[^emonfirat,  c|uodicam,caSocin.rf./(7^anceIligitpro- 
^C^dercmlcgaco  quancicatisi  pon  autem  Ipecici» 
^^ujus  dominium  dicitur  ftatim  conditione  implc-j 
' |a>cranslatuix}  / fii^ cuhff.delegat.i.  ^ tradit  Bartol, 
\,inlfi Infulafr^.quAfi.^.ff.deverbor. obligat.  Mcnoch. 
'  4p^^f^^P^'i^.l*^^^tn.7.^.V^Tf.tertiui^^i  cafui.  Eo- 
dcm  modo^quando  hzrcditas noadMim  cft  adita  4 
£ajoha:redcfubconditibnciftainfticuc4>  &  isa* 
liamadhuc&on  duxiCitiPamphilajqua^priusreca- 
rjCivic ,  eijam  vulc  nubcre,  Cajus  non  confcquicur 

|)arreditaitem^niricamducat,cumcQnditiopro  jim* 
plcta  Aon  habeatur,  Alez  in  1 1.  C  df^Qndit.  infiitut. 
Socin  inl.inteflamentOycLx.num.i  i.verfaliqukndo 
^quartOf  hlzciQclyJ.prdfumpt.  1 8  j-^«w?er.  i^.  verf 
^uartU4eficafHft  $cdin  Icgato annuo >  Q  is j  in  cu- 
juspcrfonaconditiocrat  implcnda^,  prius  noluit 
jcpndiaonemimplcri,dcinde  vulcutimplcatur,  lc- 
^acum>non  eric  amplius  prasftanduip^  niii  implea^ 
'idr,vcIutifi.ccft4tQr  Icgavit  ccntum  annua  Cajo, 
*quamdiu  gc/Iiiretnegociahxredis,ctiiha:res  pro- 
^liibuic  aliqug. tempoie  Cjijumadminiftrarc  *  atta- 
joien  permittercpoteft  &  efficeie>  uc  Cajus  admi^^i 
^|Arcc,aIioquilcgatumnoneritjprxftandumj  /. 
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^fenub.ff  de ftatH lib.  Brullcl  de  condit  Itb.i.tit,  4.  n, 
4.  wrf,flane  [ilegatum ,  M#noch.  d,prAjuwpt,  183. 

Scd  quid juris  ericfi  non  pcr  eum ,  in  cujus  pcr- 
fc)aacondidoeftimplenda,fcdper  tcrtium  ftctit,' 
quo  minus  cooditio  ht implcta  ?  Hoc in  cafa  con- 
dinohabccuirprodcfcfta,&  lcgatum  vclharrcditas*; 
.  Aon  dcbetur  fcd  datur  ci,  cui  conditio  fuit  adjcdla, 

'.aftio  advcrfus  impcdicQtcm,Valq.i//«/Zr.^«A/?.r/J/>t; 
^  5  .num  i6.i^erfaHt  impedivitperpiftuo  tMcnoch,  d. 
prAfHmpt.i%i.nHm,zi^^nHm*i9.  nifi  tercius  illc^ 
jultc impcdi vitj  quo  minus implcrctur ,  hoc cniraj; 
cafupro  implcta  habctur,  cu  advcrfumimpcdien- 
tcmnond^curadliOjMcnoch.rf  prAfumpt.  18  5.»«.' 
'3  8.  velnifitcrcius>qaiimpcdivitnQnfitfolveado> 
utadlioadvcrfuscumfic  manis.nam  &  hoc  cafa 
condicio  habcturproimplcta,Mcnoch  d.prAfumpt^  * 
l%}.nHm,i9,verffecH6vero  fine.    Quid  vcrojuris 
e(t)ficondicionondirc6l6collata  (ic  in  pcrlonam 

^honorati>(edinpcrfonamalccriuS)Utfidixic>  lcgo 
ccntumScjo>CCajaiCinupfcrit?  Pivcrf^sc  hoc  ia/ 

^cafu  funt  fcntcntix  >  hoc  in  cafu  >  cciamfi  non  ftat 
pcr  Scjum.quin  ducacinuxorcmvCajam,  eum  ra-^ 

*incn  non  confequi  lcgatum  fcripicrunc  Jacob^  dc  ^ 

^lavcnn.Cyn.Angcl.Johaa.Fabri.Albcric.i»/.  i,C^^ 
deinftit.^jHbftit.  Comcnf  &  Imol.m  Linteftamen^* 
tOyel,i.ff.decondit.(^'demonftr'Ixsinci[c,hi^ic.quAft^. 
^  ^^.inprim^pfirt,  Ec  communcm  cfic  opinioncnai 
aifircruic  &  proKac  Eman.Cofta,/»/.c;»m//»/tf,my^A:/,^. 
limitat.nHm. ly. ff.de condit. demonftr.TAtnoch,d» 
^rAfHmpt*  1  Zy.nHm.  5  5  .perl.  labeo  fcribit  tfibibliothi^\ 
'  camfffde contrahend^empt,  duflo  argumcnco  a  con-^^ 
trario  fcnfu  ,  dcindc  quod  hxc  fic  pocius  conditio 
cafualis,  quammixca,cafualcmauccm  condicionc 
dcficcrcfi cafus non cvcnicfupracft  diftum.  Dif- 
fcnciunc  Accui^\xsinUndei^eratiu4.z},f,  i.ff.adl. 


'^lilldetdum.Votuntat 

,^  Aqtiiliam.  ^cin.  in tonf.  ^^Jib.i,  Qu!d,  fi  cottdi-^ 
tiopendcnsi  volunute  cjus  qui  irnplcrc,  &  cju**»- 
cui  impleri  dcbetimpedimr  a  forcuna  yclcafa^hoc 
caruconditiodcficii:,  nonh^bccur  proimplcta>&: 
idco  legacarius  velh^rcs  non  potcft  confequilc» 
gacum  velh«rcdicatem,/./eg^//i;w,  Cod.  de  coudtt^ 
infert,  ubi  dicitur  legatum  vcl  fidcicommiflum  k 
patruo  tUo  rclidum  tibi  fub  condirionc  fi  filio  cj  us^ 
nupfifrcs :  cum  mortuo  filio,pnuf<juam  matrimo-^  < 
.  niuih  cum  cp  Contraheres>caoditio  dcFc^dri^  nulta 
rationc  dcbcri  tibi  cxiftimas  ,  &  in  fpccie  cafurriv  - 
huncprobarut^tCyn  Bart.Bald.m/.i  C  deinjiit.^ 
fubjlit.  ^ocm.in  UhteftamentoJ.  i  .tt,  6:verffecundu4  ^ . 
i  caffi^ijf.decondit.d^demoTtflrat.  Angcl.  ihconf  i^ojj^ 
'Kmn.cohf^x  nu.^.Ub.z.iociti.  ]\xti.inconf\o%.  ^ 
,  jop.//i.  i  .Ec^amfiannuumfiticgatum,/  quiconcu-^ 
binamhab^dt,%.iitxdrime Ayjf.de legat.^.  ubi  drcttiir»^ 
legatum  reli<5tumfub  conditronr  ,'fi  tumfilio  mo- 
.  rabitur,  fcmpcrdcberi,(ipcrfiliumftcr,  fcd  fi  imr 
V  pediacurpcrcafum  ,  dcbcr;  pro  co  UQCum  anno, 
/(^uomoraricapit,  noii  fto  ^uturis  ,'iiifi  ahmcQta 
IiQtrcIi<!!ta,aIimeDca  enim  dcbcncur  ctiamfi  coq- 
^idicio  mixca  cafu  dcRcizt,Lannua,ff:  deannuii  le^aii'' 
y^ocit\.tnLintellament0yl4.    nu.  6.verfprimo  enirr^ 
jAlLit.Jf.decondit.^demonfiy^CotVk^conf^l  j  .num.t. 


itb.  i .KMii^.cohf  ^i.H.%.lib.z.  Mctioch.  d,^r£fumft: 
f  1 8  j.»  4i.nifipropcer  ucilicaccm  ejiis,tn  cujuspc^- 
^^onacafudcficic  coQdicio ,  tcltacof  jalimcnca  prjc- 
*i\flarivoIuiiret, tunceniin  contra  voluntatc  defli 
^fe^cli  petentcsjaudiri  nonoportet,  L  illiilibertis,^  5 . 
de  condit.^ dernonjirat.^  Scd &  Iibcrtas,fi  fit  rcliftai 
^dcbeturcciamfi  conditiomixta  cafudcficiar^/.r«;» 
Cita  daturt f.de coad  ^  ^emon/l. l.Thaisy"^ . Sphkdoforut^ 
ff.de Jideicommiff.libert  L  j  .^.non folum  ,ffde Jiatu  lib, 
\ldi\iffcl.decondit,hb.)  jif.^,n.z.  Socin/iiu  Lintejia- 
^^^entOyla,iL.num'.iijverf.fecundo  faUity  ff.  de  condit.  ^ 
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'  iUm»nftr.  Coitnconf^  1 5 .num.z.verf.fedfonejsh. 
lAtBoch.dfr&fumpt.  1 8  j  .»«;;>.45.  Scd&  lcgatum 
adpUsc9ufas  debcrur  &  conditio  mixta  habcrur 
proimplcra>cr(icacafadcficiar  cum  valcat  argii- 
mcnrum a caufa libertatis ad caufam  piam  Bart, in 
Lproxime.ffAe hii.qtuinnjlamento,  delefit,  Socin  in 
dj.infeftamentojnum  7.  Minoch. d.prdjumpt.  18 
num  44.  habctur  etiam  conditio  mixta pro  iinplc- 
taquandopartimciifadcficit»  partimvcio  cft  im^* 

^  plcta,  l.penult  §,\.ffdecondit.^demonftr.Socin.ind. 
l.  in  teftamento,n.  7 .  verftertio  fallit ,  M  e  n  o  ch .  prA-r , 
Jumpt.iSj.num  j^^.  Quidfi  conditio  miita  defi- 
dk  cafu  tcftaroris  ?  hoc  in  cafu  coaditio  pro  imple- 
uhabcrar,&h«rcdiras  vcllcgatumdcbccur,undo 
volunr,fitcftatorIcgavit  Dominicanis,fiapud  eos 

^  fcpclirctur>&deinde  tcftator  dcce/fir  cxcommuni- 
cataSj  hoccafu  conditionc  habcri  pro  implcca  5c 
propccreaDominicanoscofequi  dcbcrclegaru,  ica 
i)yn.&Bart./»/.mi/fty,§  ult.ff.adleg.  luliam.de aduJt. 
Bald.Saliccc.Caftn  Ajcr.  dc]a(.inl.i.C.de inftit.i^ 
fulfftit.Anchor.8c  Imol.  inc.ftliufyextr.de teftament. 

'  ipcin.in  l in  teftamento.ei i.n.i^.  ff.de condit.  ^ rff- 
fnonftr.  Mcnoch.d.frdfumpt^  4^.  &  47.  Di& 
fcfltit Comenf m  l.in teftamentoja;  2 .ff.de condit.  ^ 
A;7?^»/?r/^/.qui  quidcm  hoc  admictit,quando  ceita^ 
tortcmpore  coditi  teftamenti  jam crat  czcommu- 
Biciit(is,non  vcrpquando  tcftator  poft  conflitum 
tcftamcntum  cxcommunicatur,  &c  in  ca  cxcom- 
municationc  decedit. 

•  Conditio  haec,  fi  caftc  honcftcq;  vixcritj  ao  dc-? 
ficiat  pcrtranfitum  ad  fccundas  nuptins,  divcrfac 
funtDd.opinioncSi  communitcrita  diftingaitur, 
'  Hut adefundo  marito,coi|ditioifta  cft  adjcda ,  &c 
Idcficitjficjusviduaitcrumaiipfir;  Idcm  juris  cft  , 
fi  afilio  prajmortui  mariti  conditio  ilia  fit  adjcda : 
«aut  veio  condicio  a  patre  yel  extranco  adjc(%a 

•.  ►  V 
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eft ,  quinon  cft  pribiis  mariti  confaDgaio^iis,  • 
coaditio  non  deficit^Didac.Covar.  rfff  matrim.cap. 
5:  ^.^.num,  1 1.  Grafl'-  §AegatumyquAft,  54,  cgo  atbi- 
tror«hoccaDtumdepcndcrca  tcilatorts  voiuntatc. 
'^'Planc^qux  fcmciinhoncltc  vixit,  nt)n  rccupcrati^^ 
^  lcg;itu«i,c]uamvi&pol{:cahoncrtcviverc  cocpcrit  / 
Menoch.  lib,  ^.pr^/fimpt.  187.  num.  1 1.  Conditioy 
I  hxc,  fi,  vcl  cum ,  vel  quotics  vidua  crit ,  vel  mas  vi-; 
*  duus.cxiftit  fi  vidua  vci  viduus fadus  fit ,  nec  dcfi-«- 
iciCjfipoftcanuptiasitcravcritjMenoch  Itb  /^,pr£^ 
Jumpt^iZy^nu.i.  .fixccptio  i.fimaritusaxcw:ifu«>i  . 
fub  illa  conditionc  Icgavit  Mcnoch«.<^.  prAjiimpt;^ 
i2j*num.6.  Exceptio  i.»6irafit  Icgatum ,  donec,. 
vclquoufqucviduacritMcnoch.  d.pr^fump^.i^j^ 
"  num  j.  Exccptio  |.  fiitalcgatum  fic,  fi  vidua  ftt^ 
"^maofcritjvclfimili  vcrbo,  cjuodpcrrcvcraotiaavfi- 
gnificat,ufusfitteftator,  d,pr&jHmpt.  i^-j.n.um.^^ 
^cumdxobHsfe^jq.  &c ,  hoe  cafu  mulierc;iCQrumrpu-^ 
^  bcncc,  itacxcinguitur  lcgatum,  ut  morcuo  ctiam' 
-  hoc  novo  marico>aOn'rcincegrctur McnQch.^./r^i 
Jt4mptAS7.num.1iM  Quartaexccptio  vidcturTliua^ 
fitlcgacum,  fi  rcmanct)it  vidua.  hanc  adoaittunc^ 
primoquandoceftatorlcgavitciiniulicrijara  c^iftc-jt  ' 
ti  in  viduicaccboc  cuim  cafu  vcrburn>:tfi«iancbicjf 
fignificat traftum tcmporis  fucccfiJivum ,  ncmpe% 
muiicrpcrfcverabitin  viduitatc,  &  aliamfignificaf 
tioaemhocinc«£uhabcre  non  potcft  McoQch.^- 
fr4t>fumpt  1 87.  num.  14«   Sccund6 ,  fi  tcft^tor  pr-ot 
pria?axori  lcgavit,  fi  vidua  rcmancbit,  aam  hof 
ctiamcafu  vcrburnrcraancbit,  aliam  figuificatio- 
ncm  habcrc  non  potelt,dum  cnim  teftator  pra:fup| 
ponitproconftanti,fc  moricurum  &uxorcm  fuam 
debcrceifc  viduam,  difpofuit  tcftatorconditiona-  ' 
litcrrcfpcduftatus  faai.pxoris,  poftqu^m  cfFc<5la 
^^critviduaMcDoch.^./^f^y^^^/^/.lSy.nww.i^.  Tcr- 
ti6,quaado  tcftatQr  rcli<juitalicuimuiieri  nuptx, 
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fii«maDebicYidua>(imiliterdtficererclidumiCifta 
malierfemel  viduafa£la>icerum  nub^c  volunt  A- 
lcx  in  l.infubJlhutione,num.ii,ruerf,(^  adde ,  ffl  dtj 
njulgar.  ^fupill.  fubjiie.  &Jafon  in  l,ult,num,  jr. 
^wrf^juxtAhocyCodJeindiSl.vuiuit.tollend.  Scd 
-hoc  in  cafu  rcliAum  dcbcri  huic  mulicri  ftatim;, 
quodeftcdlacricviclua,ct(inoaperfcvcrabitia  vi- 
Wuitttcfcripfcrunt  Bald.  in  conf.^z.prAmittendum  . 
§ff  itdevidentiam,infin.lth  5.  Caftrcnf $.  i.n,  ' 
}  •  C  de  indiff.  viduit,  tollend.  qu'  ca  rationc  ufi  funti 
•quodcommuniloqucndi  ufudicimus,  muliercm  J 
nuptam  dici  rcmaDcre  viduam  ilatim,  quodmari* . 
tusdeccflit.  Conditioharc^filibcroshabucriccx- 
iftitlibcriscxiftcntibus,  ctiamfilibcri  nati  ftatim 
niinzwoxt\iijG2Lhnchlih.d{..deJideicomm.concluf  y.n^. 
l.€ayl  lib  1.  ohferv.  1^6  num.i.wrf  tamefjiinconti^ 
menti,  CovsLt.deteJlament.cap  Raynaldu6y\2  inprinc, 
num.yuerffed^  ilIudhacinre.M,cnochJib.^  pr^-- 
fumpt.'e$  num.ii.ojerfen  /juodantequam,  Go^ncz. 
lib.i.cap,  5.»«w.4i.nilicx  coDjc(fluris  colligi  pofTic 
^cftatorcm  aliud  volui  Ac  Gabricl.  d.concluj, y.nu 
Carterum  fi  tcftator  ita  difpofuit  inltituo  Scm  pro- 
Bium,&fiipfcdeccflcritfinefiliisei  fubftituo  Sa^-  . 
jum  &  Titium>hoccafa>fiis  Scmptonius  fufccpic 
filios^quiipfi  Sempronio  fupcrvixcrunt,  cxtinita 
cft fubftitutio  atqucita cxciufifunt  Sarjus  &Titius  . 
fi^fubftituti  >  cura  vcriffimum  fit,  Scmproniuni  .de- 
-celfiflcrelidisfiliis>quando  vero  illt  filii  decclfc- 
^ruatfupcrftitcipfoScmpronio  patrc,  hoccafu  lo- 
cuseft  fubftitutioni  fac^a?  de  Se  o  &  Titio  >  cum/ 
.Sempronmsnondcccircrit  fine  filiis  Mcnoch.  lih, 
j^.prAfumpt.69 poff  num.x  i  ,infin.G2yl  lib,i,ohJefV^  ' 
1^6.  num  5.  Conditiohxcfi  fineiniercdc  velhxrc-.^* 
dibusdeceflrcritintclligiturtanturadcfiliis  ha:re-^ 
dibus,  non  deextraneis>&rcquirituretiam>  quo4^  1^^ 
di(flifiIiififltclFc(auaIicerha?rcdct,  itaeft  commu-  r::  . 
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Bis  oplnio  Gribald.  m  thefnurxom.opin^Wrh.  hdfit^ 
^'eg.i.o^Dccm conf.jS ."uoL  1  Mhitzmcn  dicit  coh- 
trariamopinioDcmeflc  veriorcmjdcm  diccndum 
dc  condicionchacjfi  fine  lcgitimo  hxrcdc  dcccflc- 
rit,namhoccafudcfccndcnces  tantum  non  ctiam 
afccndcnccs,ncc  collatcralcscontincncur  Pap.  dt- 

tif/^  S  7  &  ^^^^f  ^91' 

Condicioha^c,  fi  arbicratUs  fuerit  de  boni  viri 
arbirrio  intQlligitMuLfideicommijfa^ii.§.quanquJf» 
ff.de  legat.i^  "       .  . 

Conditio  ha^c,  cum  pcrvencrit  ad  feptcm  annos 
vcl  fimiiis,  non  habctur  pro  impleca ,  fi  fepcimii  an- 
numfueritingrcirusjahccr  acfididium  fit  cumin 
/c  p  ti  m  o  a  n  n  o  f ucri  c,  arg.  c.  literasy  ^  c.feqtienti ,  rfo 
dejponfat.  impub,  glojfin  Clem.fin.de  Atate  ^  qtialit, 
Barcol.rw  LficHilegatur,ffdelegat,  i.  Abb.  inc,  cum  in 
cunBi6,inprinc,deele6i.Yt\\n.inc.cum  vicefimum,Je 
offic.delegdt.Cozn.confz  i  ? . 

Condicioha:c,cumadlegitimam^taccmpcrvc- 
ncric,fiis,cuifubi(taconditfonc  cft  rcHdum,  cft 
impubes.exiftic pubercacc complcta;  fi  vcro  is  crat 
pubcs&adultuscxiftitvigcfimoquinco  anno  c5- 
fhtOiLcumfilioyffdelsgat.yl  fin  ff.de  condit.  f^de- 
monftr.dc  ibiPaul.Caftr.&  Dd.Aat.Gorac2t.  lib^  i.r. 
"j*.;?.  1 S .ubi idcm  dicicur  dc  condicionc bac  fi  boaa 
fna  adminiftrare  pofllit. 

Conditio  haeccum  ad  Icgitimarn  a^catem  pcrvc- 
Bcrir,dcficircum  adlcgicimam^taccmnonpcrvc- 
ncriCjCtiam  fi  veniam  ^ecacis  impccravcric ,  l^fin. 
ibigL  &  D  d.  C.de  Wu  qua,  ^veniam  &tat.  impetr. 

Conditioha»c,ficonfenferic,exiitic,  quamvisin 
gcncrcconfenferic  Gribald.  in  thefaur.  comm.  opin. 
njerb.confenfu^yteg.i. 

Condtcio  h«c,fi  finc  libcris  dcccfl*cr!t,n6  exiftir,- 
quando  is,cui  fub  ifta  condicionc  eft  fubftitutum, 
Monaitcrittm  oft  ingrelfus  vcl  Cleiicus  fadu^, 
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^uamvisfinc  libcris  dcc^ffcnttAuthentMifirogath 
C. nd  Stnati^cfrkfult,  Trebell.  M  cn  o ch  /#i .  4 .prd fumpt. 
.8j,».58.  Ubidicithanccflcrationem  ,  qiiia  prae- 
fumptio  cft>  teftatorcm  npn  cogitaflc  hajrcdcm  ' 
fuumingreflurumrcligioncm,  quodfi  cogitaflcr. 
Monaftcriumfubftitutopr^ruliflct.  Exccptio  l.fi 
tcftatcr  Monaftcrium  nominatim.exclufit  Villa- 
lob. commun.cpin  lst  M.  izz  SosiV.lit.S.  z  i ^.Covar. 
.lih.i.variaKrejolut.cap.i^.num.S-io-C^ii.  Antoh. 
V,  Pcrcgri  n  .de  fideicommijf.artic.  1 8  .num.  7  o .     7  8  *  u- 
biaithapc  opinioncm  cflc  communiorcm  &  i;fu 
rcccptam.fixccptio  i.ficx  conjcdturis conftctc6- 
traria  tcftatoris  volutasjvcluti  fi  adjcdla  caufa  fub- 
ilituit,  quod  velit  bona  fua  in  familia  manercMd- 
'noch^dprsfumpt.^i.nu.i.cum^vigintifexfeqq  Ex^- 
ccjptio  j.  fi  inftitutus  fit  hastes  pio  redemptioac 
^captivorum///.^«r^f»/  nifirogati,  C.adSenatufcorh- 
fult.  Trebell.  Vi\.  lib,i,fubjiitutui  fub  conditione ,  ibi 
interpretaturprimo,  SosLt.cap.tiS.  Exccptio  4  fiica 
coaccpta  Ct  conditio  5  fi  fine  Lbcris  lcgicimis  cx 
corporc-fuo&  vcro  matrimtjnio  nacis  dcceflcric: 
hxc  Exccptio  cft  controvcrfa,  quod  fubftitucus 
hocincafu  excludat  Monaftcriurn  volunt  Jacob. 
^Bclyis.in^.fed^hocprAjenti,m  Authent.de  fanditf-- 
JimieEpiJiopis.  Butrigon,Richard  &i  Bartol  Saliccc. 
inAuthent.  ni/i  rogati,  Cod.  adSenatu/confult.Tre- 
iellsan.  Bald  &  Imol  in  L.Lucius  Titimy  la.  z.jf  dc^ 
hdred.inJiituen.BsildJn marg(iritajuaiin  *verb.Jiib' 
ftitutio,  idem  in  eap.  inprdfentia,  de  probat.  C^ibi- 
^dem  Imol.  Hofticnf.  Johann  Andrese  &  Cardi- 
•nal.  in  cap.  Raynaldm  ,  detejlament  Pradlic.  Pa- 
.pienf.  infortn.  libelli,  quoagiturexfubjlitut.inverf 
:gx  fuo  corpore  ,  Fulgof  in  confiL  5  3.  quoniam  fu- 
pruy  Barbat.  in  conjil.  1 3.  libr.  i.  Cornel.  in  con^ 
fil.  153.  num.  4.  libr^  1.  Curt  Scnior  inconftL  74, 
-Calcan,  inconfil,  y.nHm.  x^.  qui  tcftatur  commu- 
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ncm  efTe  fehtentiam,  i  dem  affirmarunt  Kip2,t7i  tiM 
faBoy  §,fiquura^atf44,fii.num  jj.ffladTrehell.Gtzt. 
inconf.  II  i.num,^odib,i,  PznLconf.ii.num.  fift. 
^,l<i^tu.conf,6oz  num.J^.lib.^^OiA(c\isdecifiz6*7i. 
\i  L&  14.  GtzR §  fideicomm.quAjl.^o  num.^.  Fran- 
'cus decifx^.  SfortiaOddo intraSlat  de compendiofa, 
'part.6.art,ult.verfxi  conjeclurai8chv^c  fibi magis 
probareaic  Mcnoch.  lib.  4.  prAfumpt.  8  3 .  num,  17* 
&  hajc  fcnccntia  caratione  fulcitur ,  quod  Ecclcfia 
cftmater  &  culcrixjufticiae,noncrgodcbccrccine- 
rc  bona  concra  voluncacem  ceftacoris,  quod  aucem 
tcftatbris  voluncas  fic  Monafterium  non  dcberc 
cxcludcrcfubfticucum  vclexcoapparecquodcla» 
tis  verbis  pofuicin  condicionefilios  verc&  proprii 
iiamrales  cxfuocorporeprocrcacos.  Contra,quod 
hocin  cafnMonaftcriu  cxcludat  fubftitutum  fcn- 
fcrunr  Oyn.Ricard*  Malumbra  Barc.&  Fulgof.  in  L 
fiiiaq»,^y§.i5 CHiyff.de Ugat.i.  IdemBarcol.  inconf  i. 
P4rf»e;i/ix,/i't.i.  Raynerus,Cynus,  Angel.Alberic.  & 
CaftrenCm  Authent.nifirogatiyC.adTrebell,  Lapus 
aUegat] izp  ImoL/n l.fideicommiffum,ff.  de condit.  & 
demonfirat Abhjncap.EcclefiA 5.  Mari£,num.  $$.di 
conftitut,  BucriuSjAbbaSi  Arecinus  &  Fclin.mc/i^.in 
frAfentia,deprabat.  &  ibi Dccius  inconfiL  1 5  in 
conf^i6,num.  1.  Bsirhzt.ineonfzo,lib.i.(^cpnfi  19^ 
lib.  1, Alcx. in confi  1  i.num. i  j . iib. i.&inconf.i  5. ». 
j,lib,}.t!3rinconf9i.nHm,9Mb./^.Cz\czvk.  in  confiL 
zo,num.$,&incvnf6S'num.7.licrc\i\^n,4nLexfa' 
Boy  §,fiqHis  rogatmM,  i  .ff.ad Trebell.  Ruin.  in  confiL 
l$^*infin.Ub.yj2Uncenf,j9.n.6,lib.  j.&in  Auth. 
fiqua  mHlier,nHm,i%.C,de  SacrofEcclef  Ripa  in  d. 
fiijui^  rogatm,num,  j  7  ,*verf,aliam  rationemy  &  in  Lfi 
unquamynMm.gz,Cod.derev9cand,  donat.  Duran.m 
tra8.de arteteflandiy  intitde fubfiitHt.caHt.  1 8  ,nu,  j . 
iEmiliaQUSf»  confio6,num.i^,^  CTxit.]\in.inconf' 
/?/.  i^  j.//^.Zftcftarurhaactirecommi»wcmopinio- 
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6ynum.  6  iJtb.  3  .qui  tcftatur  hanc  ellc  magis  cpm- 
muQcm  opiDioDcm  >  6c  ifti  omncs  moti  funt  hifce 
rationibus,quodtcftator  nccifto  cafu  cogitavcric 
dcMonafterio,  &:quod  impcdiat  ingrcflum  rcli- 
gioQiS)  fcdrcfpondctMenochiuS)^.Jr^yi#;77/>/.  8). 

5  j.vcriuscflc  tcftatorcm  de  Monaftcrio 
cogitaflc :  nam  qaando  dixit^fidcccflcritflncfiliis 
lcgitimis  &natura4ibus  czproprio  corporc>&  cz 
legitimo  macrimohio  nacisi  voluiflc  primum  illii 
.vcrbis,fihis  lc^itimis  &  nacurahbus.excludcrc  ad- 
opci  vos^qui  lcgitimi  tancum  dicuncur,  ilhs  vcrbis> 
ez  legicimo  macrimonio  nacis  voluifle  rcjicere  le« 
gicimatos:  ilhs  verbis^  cz  proprio  corporenacis  » 
qux  ahoqui  fuper  vacanea  cflcnt,  czclulifle  Mona- 
Itcrium  »  quod  fccundum  pr2di(5los  incerpretcs 
loco  filii  habecur,aucfalcem  in  geacre  dc  Monafte* 
rio  cogicafle,ex  quo  mulros>quos  voluic  cxchidere 
fubftitucum  &Qon  numcravic,Alonaftcrium>quod 
enumeraflecquandovoluiflct  ftitifticucum  ab  eq 
ezcludi;ncc  veram  cflc ,  cjusdifpoficioncm  impc^ 
dirc rehgionis ingrcflum ,  quia ,  ii ,  gra vacus  rcfti- 
tucre  bona  ,  feri6  rcligionem  appctic»obboQo- 
rumamiflionemnon  ratrahet  pedem  i  religionc. 
Exceptio  5  ♦  fi  ica  conccpca fic  condicio ,  fi  fine filiis 
legitimisicnaturalibus  deceflcrit>  hoc  cafu  Mo- 
nafterium  non  ezcludere  fubftitucum>  cum  harc 
Don  fit  fimplcz  condicio^fi finc filiis >  fed  qualifica- 
ta.hoccft^fincfiliisIegicimis&Qatur^hbusrcfpon- 
ditCoro.  in  confii2-0*inconfil.  z^^.lib.  4.  Molin. 
eonfiiynum.x%.  VciumAngcl.inconfiLjy.  qu&ftio 
ifiaeilfiihtilisj8>c  Barbac  confixo.lth.  1  .&  Alczand  in 
^^»/1 1  i.//^.2..voluDCctiamhoc  cafu  a  Monaftcrio 
-excludifubfticutum.  Bzccpcio  fifilius  tcftato- 
risha:rcdifitfubftitucus,  ucpuca,  fi  ccftator  duo? 
ikabcas  ^ias »  eos  aequaliccr  inliicait  ut  inviccm 
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fabftituitifl  alter eoru  deccflcrit  (ine libcris  j  quod 
hoc  ia  cafu,  filius  iftc  teftatoris  fubftitutus  cxcla- 
dat  Monallerium, volucrunt  Bald.  in  conJlL  1^6.  te*  \ 
fiamentum  Fiiciarelliylib.  i.  qui  reftatur  aliquanda 
ita  eflejudicatum  >  FalgoC  conf.ji .  tjuoniam  fifp^' 
rim.infin. kl^T.inconf.ii  i  nu.ii  Itb.  z.JgiCinccn^  | 
JiL  1 1  z.verJ.fedprAdtcia  lib.z  cui  rcfponfo  fublcri-  , 
pfit Curt.Jun  in confiLiSy.num.yiMb.y.SocinStQ. 
in  L I  .ffje  reb.dub.  in Lcum  A*vi4A,num.  ^z.in fin. 
ff.de condit.^ demonfirat.  Hcrculan.  in Juadifputf^" 
tionetquA  incipit PeruJinu4yquAft.  ^ .  Ripa./aj /. exfadio^ 
§.fiquii rogatusM*  i  *num. 4  i  .Jf  adTrebell.  Alci^t.  re- 
Jp9nf.6 n.clara.hozi decifi  ^^.num.j.  TiraqucU. 
inLJlunquajinverb.libertiiyn.^  i.C. derevoc,  donat. 
Moiin.i» annotat.ad  Alex.  in d  conf  1 1  i.lib. z.  md 
Decium  inconf  ^ibidin  fuoconfiL  i  nu.  x6. 
Bcio  incap  inprAfentiaynum.^9  ^.deprobat.  Putc.  in 
decif^^.num.  3  fart. i.  fra.ncusdecifi^  num.%  Mc- 
lioch.fi^.4 prAfumpt  8  3  .»««1*44.  quod teftator  vi- 
dcturmagis  voluifle  diligcrc  filium  fuWlitutum, 
quamMonaftcrium)  cx  quo  jirofpicere  voluic  a« 
gnacioBi&famiJia*>atqucitacoafervarc  bona  in- 
terfaosdcfccadcates.  Contrarjumy  quodim6& 
hocin  cafu  Monafterium  vcl  Ecclcfia  pra^fcrri  dc- 
bcat  fiho  fubftituto  proba vit  Bald.  in confx66  pa- 
tertresJib./^J)zcjnconf^z6.num^.  ufq^adfin.  Pa- 
iisconf6^.lib.z.  Eman.Cofta  inc.fi pater  ^  in  verb. 
Jiabfqjliberi4,num.64..detefiament.  in6.  Sfortia  Od* 
dointraS,decompendiofaJn  6.  part.  artic.  ult.  num. 
xo^.verflimitaturnono.  Exccptioy.cft^fialiquis  | 
cx  famiha  tcftatoris  iic  fubf^icutus,  hac  ratione  ad- 
jcda,quodtcftator  vcht  bonaconfervariin  fami- 
lia  Dcciusi»r^»/^ t  num.  1. Rip.i» /.  exfoMo ,  S.p 
quu  rogatUijiL  1  .num.^i.jf  ad  Trehell.  Paris.  im  con*  ' 
JiLiz.num.^.lib.^,  JEmilisLnns  in  confil  lo^.num. 
i  j^.verftunc  autem*  P  utcus  decif)  5  .num.  ^.Fiancus 
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pum.  II .  Padill.  in l. cum acutijpmiynum.  i}.C.defi^ 
deicommijf.  Sforria  Oddo  in  traSi  de  compendiof.partm 
iS.art.ult.verfprimaconje^ura,    fixccprco  8.  cft ,  fi 
icarubfticur/ofadlafit^tiharrcsfinclibcris  dcccife- 
iir> fucccdar  Cajus.  &  oullus  sltus  Mcnoch.  lii/.  4. 
prAfumpt.%^,num,^6.  Exccprio  9.  fi  caufapiahar- 
rcdi  fir  fubftirura  vcl  aliud  Monafterium,  quain 
I    quodhxiescllingreflus Mcnocfa  lib,  j^.prAfumpt.. 
>    8  5.».47.  Exccprio  10  fiftirucumlocicxrcr^uc rcr- 
I    bain  rcftamcnrofcripra;nrelIjgi  dcbeanrjad  lircra 
I    Bald  inc  inpr£fentia,n.  1 8  deprobat  ^ibidemlccVitx. 
I  Jaf  in  Authfiqua mulier.num. zo.C  deSS.Ec^ 

I    clef  BzrhsitJnconfzo.lib.  i.  Alcx  inconfi  1  i.lib, 
I    /EmiM^nAnconfio^.num.ie.  Menoch.^./^r.». 48. 
i   ^quia  quod Monafterium  fitloco  filii,  non  cft  cx li« 
I    tera&  vcrbis  tcftamcnci,  fcd  cx  iQterprcrarionc* 
\    Exceprio  1 1.  fiinftirurushxrcsnonficfadlus  Mo- 
I  flachus,fcdClcricus:rcprobarur,J.y^^^A(?f/>rAyi«- 
I    /i.  ibi.  velClerici fiantin  Authent.  dc  fmSiiJf.  Epifco-^ 
\  pis.  Si  cnimrcftarorinftiruit  filiumfuum>&cide- 
I   ccdenti  fiQchbcrisfubfticuir Cajum,  fiisfiliusha?- 
I  rcs  efficitur  Clcricus  fecularis,  excludirur  Cajus 
I  fubftirucus  >  qucmadmodum  cxcludcrerur ,  fi  is 
I   CajusfacftusfuiflrerMonachusBurr  in  c.  inpr^Jen* 
I   iia,de probat.  ^  ibid.  Imol.Anch  8c  F.-Iiii«.  num.  5  6» 
I  &  Dec.  num.6^.infin.  C^fiSL.confzo.numii.Ruin. 
\  inconj.  1  j  ylib.yDcc.inconfi^9  n.^.^6.Bcxoiu^ 
I  uiconf.j^.num.19  //^'.i.Rab  inconfi^j.n.i6.D}X'- 
mns intraB.de artetejlandi^tit . defubft^ut  caut,  i2i 
, ,  num.$.  8c  Puz.decifs\.n.z.inprim part.nui  decidir, 
idemcflcin  gravaco, qui  Epifcopus  fadluseft,  & 
Sforria  Oddo/»/r^fl.^^  compendiof.part.  6.art.ult* 
verf/imitatur,6.  Mcnoch  lib.^.prAjnmpt.  8  3 .  num^ 
6%.  'Di({cnii\ini^\QS.incap  inpr^fentia.  deprobat» 
^ibi  Abbas;7/^;79.4}.  Bald  m  Authent,  nifirogati^ 
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n,  1  i:Virf.hem JlquisjScibi  ii\ic^i.'verf.^€AWqutd^fi 
tapellamlC adTrebeU.^Bocr.decif  i^^.n.  1 1.  hanc 
poftcriorcmopinioncj)rocedcrc  8t  intclliei  pofTe 
in  clcrico*  tfofiftftuto  in  minoribus  ordinibus,  ut 
poft PctrUm  & Cynum rcfpondit Ruin  in conf.i  y  j. 
num,$Mb.  j .  &  fcnfitBcroius  ind  cjn  prAfentia,  nu. 
492.&  soi'&in conf  7  j  .ntim^ lO.Ub.  1.  qai  dixi t , 
tuncdcmum  CIcricus  fc^ularis  cxcludit  fubftitu- 
tum>quando  duo  in  co  concurrunt,Primum,quod 
jta  fit;  in  facris  >  ut  rcvcrti  ad  ftculum  amplius 
,'^onpoflit:  altcrum  quod  bona  fua  fidcicommi 
c  fubjcfta  acquirantur  Hcclefia: :  idcm  quoquc  rc- 
^lpojldit  Capra  in  confil  10,  num.  1 5 .  &  idcm  tcnuit 
;  Bald.  in  Authent.nifirogatiynum.  i  i.infin.Sc  Sfortia 
■-Oddo«^'/7^//'r<i.&quod  pcrfeVerantia  in  Clcrica- 
lcuncccflariafit^^flBrmantDcc.  inconf  i^^.num.  J. 
^'K{ih.ind.confi4j-nu  i6.&inconfz4fS'  HxGcptlo 
1^1 1.  fi  hsercs  inftitutus  noncftingrcflusMonaftc- 
*rium,  fed  obtulit  fe  Epifcopo  fcrvaturus  rcgulam 
Monachalem  >  cum  ab  aliquo  Mohafterio  rccipi 
non  potucrit;  rcprobatur,nam  hoc  cafu  oblatio  iHa 
veftlocoMonaftcrii,&  Epifcopuscft  loco  Abbatis 
i^^RzX^.in  Authent.nifirogatiynum.%    &idco  fcnfit 
Bald.quddEpifcopus  cxcludatfubftitutum,&Bal- 
dumfccutus  cftPut.  in  decif  i;ynum.  j^.in  i.part. 
^Bxccptio  t    fi  h^rcs  inftitutus  fit  bigamus,  qui 
dcihdc  cx  Pontificis  difpenfationc  Monaftcrium 
ift  ingreflus  &  rcligioncrti  profcflrus,rcprobatUt'> 
cum  nulla  difFctcntia: ratio  pcft  profefl^ oac  ipfam 
adfcrri  poflitjinter  hocMonafterium,&iIlud,quod 
liQn  bigaWius  cft  ingrcflTus  Mcnoch.lib.  ^pr^fumpt. 
^l.nU7H.6\.  Exceptio  14^  fi  ha?res  gravatus  antc 
ingrcflutn  Monaftcrii  difpenfavitbona  fidcicom- 
miiro  fuppofita in  pios  ufus :  rcprobatur  Menoch. 
ifi.  4  prscfumpt  8  j  .num.  ^4.  nam  tu  n  c  &  fi  illu  d  Mo- 
ftaftcrium  ,  quod  hjercsingrcQuscftj  aonconfe- 
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qiiitur  bona  illa  >  attamen  adhuc  fubUitutus  cx« 
c\\iA\iMiyCtimtext,indicl.  §^fed  ^  hoc  pr^feniiy  tri# 
buat  facultatcm  ipfi  hxredi  >  ut  vcl  Monafterio 
a  fc  ingreiro  iaferat  illa  bona,  vel  ea  inpios  ufus 
croget»  ita  refpondic  Curt.  Jun^  in  confih^iSy*  fic 
Beroius  in  diS,  cap.  in prAfentiay  num,y^%iisxtK 
deprobat.  Verum  Dce.in  confi^g,  colnmn,  ultim^ 
fenfir,itadcmumfubnicuiumcxcludi^firevcraaG- 
quiruntur  bona Monafterio.  Exceptio J  i-.  fi  con^ 
ditio  ita  fit  concepca^filiajres  dcccllfcritfine  vctis  fi- 
liis-.Mcnoch./ii'.^  prAfumpt  ^ynum.  49.  Excepcio 
'V6.  fi  tcflator  haercdi  cei  tum  quid  reliquer  it  fi  Mo* 
jaaflecium  fucrit  ingcc^us  y  Men<9tCjt^^(^.<^iey/^;7^^ 
'I3 ,num. 5 o.  Exccptio  1 7/li ita concepca fic  condi- 
tio,fi h«eres  deceflerit  finefiliisy  &c  Monadcriuu^ 
«ron  ingrcdiatMi>Mcxipch.^./rAyA(i»^     y.  num.  fz% 
i^^cireligioncminigicdiatur,  Mcnoch.  d, prdfumpt^ 
^j.num.yo,  Exccpcio  18.  fi  ftatutoloci  velaliam 
ob  caufam  MoQaitccium  vel  Ecclcfia  no  fucccdat, 
hlcnoch.  d  prAfumpt.  2  ^  num,  5  3*  Exccptio  j^.fi 
Clcrico  vcl  Mpnr^cho  fubftitutip  fa<fla  fit,  fi  fine  fir 
JiisdcceflkicMcnoch  dprdfumpt.2  ^-num.j^.Ex^ 
<ccptio.io.fihsrcapurc  ycl  ad  ccrcum  d^icm  rcfli^^ 
tucrcfitgravatus,  Mcnoch,  d.prsfumpt.Z  ^.num^^6, 
Exccptio  1 1,  fi  haeres  Monaltermm  minoricarun^ 
jfitingreflias,Mcnoch.^^rf/i<w?/>/  8  y.num.-]  i.  S% 
.ccpcio  xi.fi  lvionaftcriumingreflb  non  fucccdar^ 
lAcnoch.  d.prAfumpt.Zi-num.y     Exccptioil.  fi 
ii£res>quiingrefluscft  Monadcriumiatra  apnuiu 
tprobatioais dcceflirit,  Mcnoch.^.  prAfumpi.  g  j .  «• 
^75,  Exceptio  i4,fih2Bresante  ingrcflum  religio- 
.nis  tciiamcntum fecic,  alio qiiam  Monaflerio  hx^ 
ijrcdc inllituto  Menoch.  d pr^Jumpt.  8  j  .num.js-  Ex- 
«ccptio  15.  fi  hxres  obidMonalterium  cftingrcf- 
fus,utfraudarecfubfticucum  Mcnoch.  d.prAjumpt. 
85. 4^77-78. 7^.  Diciturautcmpcr  fraudcm 
.     4  '  ,Y'f  1^«^« 


•hxrcs  gravatus  iogre^i  Monaftcidum,primo,  qui- 
^io  hsErcsiacminamsfuiflecfubftituco  fc  in  iliius 
odium  &  detrimenuim,  ingredi  vcUe  rcligionem^, 
qiiam  dcindc  ingrclTus  cft  Menoch.  d.prAjumpt. %  5 . 
nam.^].  Sccunddprasfumicurfaccrcin  odium  6c 
dfetnmcntamfubllituti,quandoinmortisarcicul6 

con^ftitatus  rcligioncm  ingrcditur,  ua  B  ildus.  in  c. 
inpYAfentln.num  i-L  deprobat.  &  in  Authent.  nifiro- 
gati.num.  14.  Cod.adSenattifconfult.  Trebell.S£oiiiz 
O  ddo  sn  traa.de  cowpendtofpart.  6  .art.ult.^etffecu^ 
fdatonje^ura.  Vcrurii  hocin  cafanonintclligiiii 
fraudem  hof:  cffc  fa^um  volunt  Dcc  in  cap.inpr^ 

/^»///*,»w;w.5^i.ParisJ»^:^?»/i  5  »-^7-'^*- 1- 
decdhjeaHrM-^ohntM  num.i^^&Gm^S. 
$n^.fideic(fmmiJf.jMji^^6.num.  6.  autcnini laqaic 
Dccius,h«rcs  iiigr<^fl'us  rcligioncm ,  ptoftflioncm 
non  cmific,& tunc  ingrcflus  iftc  noccre  non  potcft 

fcibftituto>fei5  vereingrctrusis  dicitur,  ucbonafaa 
Moijafterio  acquiiantucquicmiric  pYbfeflrioncm: 

kucinquit  Decius,  teporc mortis  emific  profcflibr 
jiVm,6c  turicceflat  ffaus,quia«umdivino  afilitum 

ipirituingrcflumcflcprxfumptiocft.  SimilitcrnS 
intcliigicur  in  ftaudcm  fubftituti  hGtMvn. ,  quando 
'  ,fenctingrcditurcxcadcmracioncM'enoch.t/./rx- 
'fkmpt.S$  ».84.  DiffcnmBzU  inAuthen(.mfiro£a- 
W».i4.Volcns,quaDdoha:rcsfqpio}amconfcdlus, 

'  iDgreflruseftMonafl:crium,pra?fumcndu  eflc,  hoc 
ab^coiDfoWdim-cflcfaaum.Voluitetiam  Berous. 
^inc  inprAfehti^yn.^oo^^fji^ummft^^  >  fihaercs 
gravatus  anrc  ingLeflam  ahenavic  omnia  bona  fua: 
'icdMcnochius d.prAfumpt.%  i.num.^  ^  arbitratur» 
fupcryacaacameflchanccon)cauram,quod  gra- 
-TatusnbnpoflTitalicnarcinprasjudicium  (ublbtuti 

'  -Ifeprivilcgium tnbutum  Monaftcrio  &  Ecclcfia?, 
locum  habeantquando  bona  fideicommiflTo  fuf- 
pofita  ipfi  Monallcrio  ac^uiruntur ,  boji  autcmfi 
§L%ik  I    f   '  alteri 
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aircri dcfcrnntur  Exccptio  i6.  fi  conditio Ifl  tcfta-  ^ 
toris  pcrlonam  fit  conccpta>  ut,  fi  ipfc  rcftatot  finc 
liberis  dcccflcrit,  tunc  Cajus  fithzrcs.  hoccnim 
cafu,quamvis  tcftarorrcligionem  fitingrcflus,  ni- 
hilominus  inftitutus  rel  (ubftitutus  admictitur* 
Mcnoch.dpr£fumpt.2$.num.%6.  Exccpt1017.fi 
hscrcs  M onaftcrium  fit  ingreflbs ,  non  ut  rcligion£ 
proficcrctur,  fcdut  pCKnitcntiam  agerct  Mcnoch« 
d.prAfumpt  Zi.num  Exccptio  i8.fi bIanJitiis& 
fallaciis  prxlati  harres  Monaftcrium  iugrcflUs, 
tAznoch.  d.prdfumpt  8  J  »  89. 

Si fubRitutio  fa(5la  fit  fub  coaditione,  fi  filius 
Vcl  hxrcs  inftitutus  finc  libcris  dcccflcrit,  tunc  cx- 
tantibuslibcris  tcmporc  mortis  ha^rcdis  fubftitu* 
tio  cvancfcit,ita  uc  fubftitutus  fit  in  pcrpctuum  cx- 
ciufuSiCametfiio  continentipoftmortem  hxredis 
libcri  moriantur,&  it^  fe  habcc  communis  opinio 
Andr.Gayl.//^». I  ohf\^6>n.x  fufficit n, conditionc 
fcmclcflcimplcta,hcctimplcta  n6duravcrit,(]Uod 
Vcrumintcllige,  nifi  vciba  tcltatoris  fubftitucnris 
,  nonrcfcranturad  ccmpus  mortis  ,  fcd  fimpliciter 
faftafitfubftitutiojhocpadlo,  noncxtantibus  vd 
dcficicntibusIibcrisjfabflituoTitium :  talis  cnim 
firaplcx  &  indcfinira  &  nullo  tcmporc  circumfcri- 

{>taoratioopcratur,cjuod  quandocunqj  dcficiunt 
ibcri.fivcantCjfivcpoft  mortemha:redis,fublhtu- 
tusadmittendus  ycnhtyl.mjubfiuutiope  .f.dcvuU 
gar.(^pupill  Sc  ita  diftingucrc  Dd.  communitcraic 
Giyl.dobf.i  ^6.n.^, 

Filius  naturalisfubft^itutum  excludit,  fi  tcftatot 
in(htutofubftituat,fifinclibcrisdcccdat,  &  con- 
'  tingath^rrdcmdcccdcrc,  rclidlotantum  filiona- 
turali,  Gayl. //^'.  i.^^^/er^v^/.  i$6.num.  Menoch. 
Ub.Ar-prAfumpt.-j^.num:!^  Exccptio  i.fifiliafitin-  , 
ftit<ita  ,fifinclibcrisdcce{rcric,haccnimrclidlofi-  . 
lio  oacurali  »  nihilominus  ceniecur  fine  libcris 

/  -  ^      '  - 
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dcccfTiflcBartoI.  inl.  h^redibsn  y§.ult.f.adTrebeU. 
Angcl.Imol.&  Alex.  tnLexfaao.^.fiqutsrogatH^^  nu. 
6.ff,eod.  &  ibid.  Ki^  num.  1 5.  Socin.  inl.fi  cognatis , 
num  I9.ffde  reb  dub.Dto  iu  c.inprAfentia^num.  4 1 . 

ibid.  Bcroius  num.  1 4 %.dcprobat.  Villal.  in  comm. 
opinjit,      3 .  Mcnoch.ltb.^.prAfufnpt.j^ .  num.  57. 
Idemjuriscftinfocminaexcranca  hsrcdc  inllicu- 
ta  nam  adhuc  filii  nacuralcs  cx  ca  naci  n5  cfficiunc, 
Ut  condicio  dcficiac  Ripa.  in  Lexf^clo,^.fiquis  roga^ 
tu/s,num,  i^.ff  ad  Trebell.  Mcnoch.  lib.  4  prAfumpt. 
yS.num.6o.  Diflcnciuncibidcm Angcl.Imol. &  A- 
lcx.nififqcminaiftaha^rcsinlHcucajamcraciacoa- 
cubinatUi  tunc  enim  ccllacor  dc  filiis  nacuralibus 
fcnfiffc  ccnfctur,  arg.l.hAredibsfs,§  ult.ff.  ad  TrebelL 
Mcnoch.d.prAfumpt.7S.num.6i,  Exccpcio  i.cft.fi 
teftacorfubfticuicaltcrumfuum  filmm,  non  cnim 
vcrifimile  cft,qiiod  volucricalcerum  Mimm  excludi 
afilionaturaliSilicec  inLgeneraliter,§  cssmautem» 
(Verfautfifubftitutui nonfi}extraneHAtC  deinfiit, 
fubftit.  Bald.  conf  5  ^9'fuper  eo  yquodverf  fequitur 
r^idereylib.^.  Alzx.inconf^j^.  num.ylib.i.  Socm.fcn. 
^onfx^9  num.io/verfnonoprobafurMb.  i.Rip.m/. 
^;cfaclo,§.ftqHisrogatu6jnum.  z^.ff,adTrebeU.  Hcr- 
xulin.  in  eod.  §.fi  quts  rog^ttiSy  verf  tertio  faU(t,&i 
^[onis^O,ddointra3.de  compend.fubjiit.  in  e.part. 
art  ult.verflimitaturj^.  Exccpcio     fi  hsercs  fcri- 
pcusccmporc  ccftamcnci  habcb;iC  fiUos  lcgicimos 
^^nacuralcs,  namcuac  tcftacor  pra^fumicur  cogi- 
taflcdcilliscancum,noncciam  dc  n^curalibus  Ca- 
ft ren Cin  L£xfa8o,§.(i  quis  rogat.u^,  msm,  7  ff.  adTre- 
.beU,  MznochJjb.^.prAfumpt.-j^.num.e^.  Djflcn- 
punc  Alex.  ip^d§  fiqupsrogatus,num.  z6.  &  ibidcm 
^ctcnXznnSfVerfquintofaUit.  &  Sforcia  Oddo.i;» 
^^r^B,  de compendtojayin  6 .part.art.ult  verf  limttatur 
:ppttmo.  Excepci04.fiEcclcfia.fu  fubfticucafubdi- 
conditione,  ha;c  cnim  pcr  naturalcs  non  exclu- 
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turBald  incinfrAfenttaynum, }  ^.deprobjit.  (^ibi- 
demlEclin,  verf.fallit primo,  Dcc.num.  41.  Marfil. 
infinguL  i  j  i .  tufcis  quod,  1 1.  Tiraq  in  traS.  depri- 
^ileg.piAcauf privileg,^^..  Menoch.  lib.  /^.prAfumpt. 
^     78.  num>  66,  non  cnim  vidctur  tcibtor  voluiire 
prajferrcnaturalesEcclcSx  DiflentiuntAlcxand. 
Rip.  &  Herculan.  in  d,  §,fi  quisrogatu^,  &  Sfortia 
Oddo.  intra^.decompendiofin  6  part.  art.  ult/verf. 
limitaturfexto.  Exccptio  5  X\  tcftator  dixit,fi  dcccf- 
fcritfincfiliisnatujFalibus&lcgitimis:vclfinclibe- 
riscxlcginmomatrimonionatis :  velfinc  vcris  fi- 
liis.hocincafunaturalcsnon  cxcludunt  fubflicu- 
j     tum,  Rip.  in d.,§.fiqui6  rogatH^ynum. }  o.  Bald.i?? conf 
465.  quidam fubftituitM, } .  quia naturales non  di- 
j     ipuntur  filii  propric;fcd  inipropric,  l.ult  Jf.dejur.de- 
I    Jiber.  Sedha:cExccptio  tumdemumelt  vcra,qua- 
j     do cx  aliis  vcrbis a  teftatorc  probatis  non  coll«gi- 
.    rturfcnfifl'cctiamdcnaturalibus,utfidixit>fi  dcccf- 
j     fcritfiacfiliislcgitimis,autdecorporefuo  dcfcca- 
,     dcntibus  hasccnim  pottrcma  vcrbafignificant  fo- 
,     losnaturalcs  utdcclarat  B^ld^  ind.conf  ^^6 }.  Me- 
I     noch.  d.prAfumpt.y^.  num.  67.  Exceptio  6  fi  filii 
,     iion  folum  fint  nacurales,fcd  &  fpurii  Bartol.  in  l  ex 
1     fa5io ,§.fiquisrogatf46ynum.  j^.  &ibid.  Alcx.  7. 

yfLDg^in  Igen^raliterJ.cum  autemy  de inftitut  ^ 
[  ' fubftit.(j^ ibid.  Alhcnc.num  hhh.inc.inprAfentiaf 
,      num.i2'deprpbat.(^ibid.Dcc.  num.  i^.verftertla^ 

conclufio.  ^ idemDcc.in conf.^^i.num.  ly.Rip. 
j  ^fiquii  rogatU4y  num.^^.hlcvAi.inl.  cognofcere^num.^ . 
j  jU  y.  5.  Durans  de  artetefiandi^tit.  j .  cap.  1 5.  &  Bcro 
I  conf-j  i.num.^j^dib.x.  ca  adfcrri.folet  ratio,  quia 
I  '  jfpurii  verc  non  obtincnt  nomcnfiliorum, ycrum 
,  '  hancconjedluram vclcx  co  vidcri  dubiam,  quia 
,  creditur  tcftator  non  confticuiflc  difFcrentiam  in- 
,  .  tcrfpurios  &  n^t.uralcs,itautficutiponcndo  filios 
,     in  conditione>intcllcxit  epam  dc  naturalibus  ,^fic 
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pariccrcrfcdatur.intcrllcxifre  de  fpuriis,  cura  com- 
cnunis  fit  homi oum  loqucndi  ufus^ut  fpuni  appcU 
lcnturnaruralcsait  Menoch  lih.x.prAfumpt.yZ,  nu. 
6p  Plao^ quaado  Qatuto caucum  cft , quod  fpurii 
pofHnt h^rcdes inft  tui.hxc  Exccptio non  admit- 
citar.ita  B  irtol.  in  Lh^redibusy^.  i  .jf.tidTrebell.  Sc  a- 
lios rcfer c  D t c.  in  c.  in prAfentia ,  num.  ^}.de probat. 
qui  tamcn  fcribit ,  dubiam  cfTc  craditioncm ,  hanc 
cum pcrmulti  cxiftimant,cjufmodi  ftatutum  vali- 
dumnoncflc.  Sccundo  hajcExceptio  uon  admit- 
titur  quando  tcftator  diiit  3  &  fi  h^res  meas  dcccf- 
fcrit  (iflcfiliis  cx  lcgitimo  matrimonio  dcfccadcn- 
tibus,vcl  quoquo  modo  vcnientibus,  nam  tuac  ia- 
tclliffiturctiam  dcfpuiiis  Alciat./«r^j^i?«/i87.».i. 
^ in refponf  4^0.;?.  i.Menoch. lib, 4 .p rAjumpt. 78.». 
71.  Hxccpcio^.  fialiquisinvitacuradlucrum  fab 
conditiooeafiirviiaiiva.fifilioshabucrit  Alcxaud. 
ind.^.ftquii  rogatt^ ,num.  DiflcntitRip.  «;j 
quisrogatuf.num  i^.  ubi  cxiftimat  repugnarc,/jf- 
deicommiffum,ff.de  condit,  ^  demonjlrut.  l.junSta ,  l.Ji 
$/aqui4,^,  ucuiyff  dele^at.  1.  Diflcntiunt  eciamPa- 
ris  incap  inprAfentiay  num.  ^4.  dcprobat.  &  Hcrcu- 
lao  indtcl.^  ji  quurogatus  ^verf  feptimo  ^  ultimo, 
Exccpcio  8  e(t»  fifilii  funcpofici  in  conditioac  ta- 
citcexlcgis  d  fpQfitioaeucincafui  A^v^i^^ff. 
'  decondit.  ^dcmonjlrat. nam  tuoc  naturalis  noa  cx- 
cludit  fublticutum  >  l.gemralitery^.cumautem,  CoJ. 
de  fideicommiff.  Herculan.  in  di^,  $.jiquisrogatu4f 
"verf  fexto  fallit  &Rip.  num.  14.  Sc^tlin  incap  in 
*  prAjentia.num.xi.t^erf fallit  tjuarto.de probat.  Excc- 
'  ptio  <j.clt,^fi  mulicr  h(^icdem  fccitproprium  virum> 
qt^em  gravavit  rcftitucrc,  fi  deceflerit  fioe  filiis. 
n;jmiatcll  gicur,  dcfiliislegitimi?  &  Daturalibus, 
nonaucemde  nacuralibus  tantum  Capra  in  conftl. 
1 }  %.  n'4m.  I.  7.  quia  mulicr  odio  habct  filios 
Bituralcs if (ius  viri.  fift aucem divcrfum;  quaado 
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tcftatrix  inftituitalium,  quam  proprium  maritum, 
^ttraditBero  in  ct^p.  infrajentia»  nHm.zj^.depra" 
hat.  £xccptioio.crt,fitcltatordixit,fifilius  mcus 
deccflcritfinchaercdc.  h'seDimverbis  oon  conti-f 
^  uctur ncpos  aaturalis ,  lu  FcKn.  incap  inprs,!enna.. 
num.zx.wrf.fnllitquinio.  ^oit]o\\^nntai  Andreae 
<juc  m  r  cfcr  t>  du  b  i  t  a  1 1  um  c  n  S  f oitia  O  d  d  o  1/?  trfiftiiK 
decoTr.pendJubJlitut.in  G.pArt.artic.  ult.  verfL^itar 
turfeptimo.  Exccptio  i  i.cftinfiiiisnatuialibujiU- 
luftrium  &  Clariflimarum  perfonarum  Aadi  .Gayl. 
ltb,z.obfervnt.ii6  num.    Mcno chjib.j{..prdjumpt. 
78.  num.x).  lascnim  pcrfon^E  non  pr^elumuntur 
-vcllc^qubdnaturalcs  fucccd.^re debcant ,  cxclufp 
fubftiiuto.  Idem]UriscftinNobili.nam&  isnoa 
-praiumitnr  voluiflc  prxfcrrc  natur^lcm  (ubilitu- 
to  Imol.&  Alexand.  inconfil  zy.num,^,  &cmfii6j. 
num.  ^.lib.i.  quidelcgitimatorcfpondit.  Crot.i>i'^ 
gonfil.6o.nfim,j^  i » Sodn  [cn.conJiLi^  r.//i.x.  Ruin* 
confil ty. num '  6.Jib.  i.  inconfiL\6i.mm  2.5. 
JiL  1.  Gi2Unconfil  z^.»;*;».^  Tiraqueil 
Hobilit.cap.  xi.num.  iz  &  1 5.  Imolocumhabeiic 
.cciaminyirolioneftx  vitasfLripfic  Rip.  in  dul.  ^.fi 
^quUrogatu4.nu7n.  1 6  Bartol  ibiti.num  z.&c  Alcxaa. 
^um,  5 .  &  Hcrculanus  -verj.primoflillit.  &  alios  r^- 
-fcttKolsLnd.inconJil  67.rwm.ii.lib.ii.  in  Merca- 
torc  vita:  honcfta?  Ccphiil.     fonJiL  51 5  num.  8q.  * 
Iib.6.  Vcrumfuntaliquicafus  jn  quibus  hxc  £x- 
-ccptiononpotcft habcrclocum,  Primuscafuscft, 
cfifiliinatnralcs  fint  concepti  in  fcrvitutc  in  figura 
imatrimonii,  nam  hifubftitutumcxcludunt^  non 
-  habita  rationc,quod  tcltatoi  poficus  cfl  in  dignita- 
^    •  tcgi.  snLhAredib.i  fjn  verbi^yCodiiione.Jf.adTTebell. 
'    .  B3ii:t.ibid.n.3.Dcc.inc.inpr^Jenti^ti$iu.^i.deprobat.  ^  \ 
1  ^  Kuin.m^t)»/?^  »  iS.'^^-^^^.^'^  i'^communcm  vc- 

'  ..nniqucaflcnr£maxk.Coft./i^/^e/»fl.«^/§.d'J^^^ 
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a?qucfacccdam:ac  legitimi,  utlnfiitut.de  fefviL  co^ 
gn:it,  diccfldum  eft,nullam  conrticui  dcbcrc  difFc- 
teociam  incer  hos  naiurales  &  iUos  legicimc  nacos 
in  libcrcace.  DiflTcnciant  Alcx^ ind  %.jiqui5r$gatWt  i 
num.^,  Hcrculan.  ibii,c^lum.%.  Rip  «/^»  1 1,  &  Pa« 
tis in cJnfrdfeniia,num.  8 ).  Idcmiuris  eft  de  na* 
turalibus  nacis  in  libeccatc  &  figuta  matrimoniitv 
quos  appellare  folemus  filios  ex  macrimonio  puu* 
nvo>aam  &  ii  efficiunt ,  uc deficiac  cbnditio ,  ut in 
fpccietradit  Berous,mc;»'/>.  in  ptAfentiay  num^. 
lAcnochJih»^.J>rAfUrnpt.  78  num.  i^.  Altcr  cafus 
cft,ut  noQ  proccdat  lia^c  Exccpcio,  cj^uandoteftator 
d*gQit4te  vcl  pr^ecmincncia  YCloobilicate  oroacns» 
harredem  fictt-ignobilcm ,  &  plcbcium,qucm gra- 
YaYit.  fi  fine  libcris  dccefliffct ,  rcfticucrcalccri  plc 
beio  &  igoobili.  namtunc.ceflatpr^iumptio,quod 
'fc  tcftatot  voluerit  confcrvaj^ctnomcn^  famamft 
digoicatcm  agoationis  &  faniilias,  &  vilcs  nollc 
fucccdcrefibi,cx  quo  conftat  vocaflc  plcbcios  & 
-ignobilcs  Rip/ind.^  fiqui6rogatminum.^6.'uerfi9-' 
tellige  tamen.  l?ala:ot  de notts  (^Jpurit^.cap.zy.  num» 
'jAnfin,  ErsM.n.Coil^  in^LGMu6»^,quidfitantHmiin 
f^fart. nUm:  6  3 .  verf  unde  (i  hodie,  ma^is  cnim  fpor 
dandacftqualitashaercdisgravati^quam!  ccftacd- 
'titlA^noc\\iUh,  4f.pfAfumpt.'j'^  nnm.  iQ.  Tcrciu^  i 
caluscft^quandotcftacor  mencioncm  fccriflctna- 
^  turaliuminalia  ceftamcnti  parte  &  eos  honoraf- 
ifct.  namconjc£lura  indefumicur  tcftatorcm  odio 
•  nonhabuiflcfcddilcxiflcnacuralcs,  &  proptcrca 
"  natitraIesfacientdc/icerecondicionemeciama.*Ct- 
'^tatoreNobtli&  in  dignitatcpofito,  luo  in  tcfta- 
•*mento  adjcdtam  Bar^: ^.fiqun  ragatua^  ^  ibid. 
'  Rip.  num.vj^  An^tLinquAjlione NtibUuquidamgt' 
ii  nere)Verfi0tiihnon  oifiatyprefumpt.  AitJL  inconj,.!. 
'^km.i ^.verfnon obfiat undecimojib^  1.  So^in.fcn. 

mconf 
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intonf,  1 5  i?U0ff  i .  quialib.  x.  Bnin.  conf  i  j .  num^  • 
1  i.Coistf.lib.i.yrfifcell.juriSfCap.j.num  7.  Mcnoch. 
[inconf  i64>  »«;w.i3.//i.  j.Quartus  cafuscft,quan- 
in  ca  tcflatoris  urbc  cxtarct  {tatutuEn  »  quod 
filii  naturales  aequc  fucccdant  ac  legitimi ,  lioc  c- 
'^im  cafujctfi  tcltator  cft  Nobilis  &:  dignitatc  or-- 
'  catus.actamennaturalcs  efficiunt  ut  deficiat  con- 
ditio,atqucitacxcluduntfubftitutum  Bartol.  int 
hsLredibu4y  ^.ult.num.^  jf.adTrebell.  Aicx.  indtcf  §.fi 
quisrcgatiu        j.  Rip  num.io.  Kmn.conf-j^.  nu. 
'I  f.^verfultimOylib.^.  Dcc.inc  inpr£fentia,num,  jM, 
deprobat.(^ibid.  Bcro.  187.  V^Xxoi  denoih.  ^fpur. 
cup.ij.num.y .  verf autineo  loco  municipalis ,  Cofh 
inLGallus,§.(^quidfitantumJn  ypart.num.  61- 
num.6j.  Cumcnimlcxipfa  municipaliS)  fublara 
omni  infamia,  quoad  fuccc/rionem  hos  a?qu^  di- 
gnosefficiataclegitim^  natos,fcquiturdicendum, 
teflatorcm  voluiflc  fuam  voluntatem  eHc  ipfi  coo- 
fcnrancam,  Mcnoch.  lib.  ^.pr^fumpt.  78.  num,  5  5. 
Quintuscafuscft,  quando  ipfc  teltator  dignitarp 

•  ornatuscft  naturalis,  namhoc  cafu  rion  praefumi^ 
curodiohabui(reipfosnaturales,&  idcoii  deficerc 
faciunrconditioncmDec  in c.inpr^fentia^nuyn.j^^, 
'Verfultimoen^deprobat.  Palsocus.  f?e  d  c.xj  num 
infin.  Kol^nd  inconfj 6.  ntim,  i^.lib.  j.  Mcnoch. 
lib,j^.prAfurmpt.y%.num.  j  4.  Sextuscafus  cft,  quaa-' 
do  teftatrix  fccmini in  digniratc pofita adjecit  hac 
conditioncm  fuoh^rcdi,  fi  dcceflerit,  fincfiliis, 

:  nam  hoc  cafu  intclligicur  ctiam  dc  narurahbus,  uc 
&  illi  cfficiant  coodicioBcm  deficcrc,  fcofiflc  ita  ia 
;  fpecicdcclaratBcro. r»r.r»/r<e/c«f/<i,  num.ii^.dcb 

•  probat,  hanc  tamcn  dcclarationcm  intclligit  Mc*. 
Boch.  d.prAfumpt.jS.num.  j  7.  nifi  teftatrix  inftit 
tuiflct  harrcdem  proprium  maritum  cx  fcntcncijl 
Czfvxyconfi^  1.  Scptimus  cafuscft,quandorefta- 
torufuscft^vcrbisgcncraUbus^  ut  li  dixiflct ,  ^tl 

"^^^^^  dcccf*^ 
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AtctStnt  fine  filiis  cx  lcgicimo  mauimoiiio,  vA 
iquoqao  mocio  defccncieDtibus  Alciat.  in  rejponf, 
iS  7.  num.       rejponf  ^^o  num.^.  Idcm  cfle ,  fi cc* 
llacor ica  dixinet,&   hxrcs  meus in^iicutus  decef- 
ferit  (incfiliislcgrcimis,  /cu  dc  corporcfuo  dcfcen- 
dencibus,hiscnim  poitremis  Ycrbis  figaificaCrc  fi- 
liosnacuralesrefpondit  Bald  inconfil.ioy,punHm^ 
^lMidamJib.  5.  0<3avus  Gafuscft,quandote(>acd^: 
lcicbat ,  quod  co  ccllamenci  cemporc  hasres  ipfc 
inlHcucus  &:gravatus  habebac  fol  s  fiiibs  natura- 
^ies,namtuncdccis  ccltacorfcnfiffe  prarmmicur^  /. 
sumpa(er,§,volo  de  legat  z.^xxtm  fic  in  fpccic  func 
inccrprccatiConna  inlib  io.comm.jurti,cap.i.num, 
7.  &  Coraf  inlibA-mifcellan.jur.cap.y  num.  6  'verf. 
alteraconjeBura»  Mcnoch.  lib.^.prSrfumpt.jS.  num. 
4 1 .  Nonus cafus  eit, quando ccftacor dignicacc vd 
jiobihtatcornatusinftituit  ha;redcm  fuum  furio- 
fum  vcl  mentc  captum  :  qui  cum  matrimoaium 
contrahere  non  poffit,  nec  confcquencer  filios  le*. 
gitinic  natos habcrc potcil,  hoc  crgo  cafu ,  condi- 
tio  ha^cfi filius  hxresqi  mcus  dcccflirit  finc  Ii beris» 
intelhgidcbctdcnaturahbus  H^itoXjnLh&redibm, 
jjilt.num  ^.ffi adTreb^ll.  qucm  fccutifunt  Bcro./» 
e.inprAfentiaa.num.  145.6»  ri^um.  i^o.deprobat.Co* 
Y^Ctnltb,  I  .mifcell.  iur.cap.j.num^  j .  Pala:oc.  denoth. 
^Jpur.cap.  ij.num.  8.  w/.  cuifi^  mens.  8c  Eman/' 
Coiisi  inl.  Gallu4y§.(^  quidfitantumytn  5.  part.num. 
y  l  .(^7 1.  de liber,  (^pojihum.per l.  hsLredib,  §.ulf,ff. 
ad Trebell.  &  quod verba  intclhgidebcant ,  fecaa- 
.<lum  conditionem  perfona:  ad  quam  diriguntur. 
.Caetcrumqaandotcftatorinftituit  ha:rcdcm,  jam 
infacrisconllitutum,cumqucgravavitreftituerc, 
£  fincfiliis  dcccflerit ,  cum  hoc  inteUigi  miaim^^ 
f  oflitdcfiHis  legicimis&naturalibus,  quod  is  u-- 
xoicm  duccrc  non poflit  ^  dubitacio  eft ,  de  quibutl 
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filiis  teftator  hoc  in  c^fix  intcllexerit  ?  Hac  dcre 
fUDt  opinioaes>prima  opinio  fuic  Bartoli  inihA^ 
Ted$bf4^,§.ult.num    jf.adTrebeli.  cjui  fic  diftioguit» 
auttcftacor  dixic  (implicitcr,  &li  fiiius  harrcsquc 
mcus  dcccfibiit  fioehbcris.  &  tunc  iDtclligitui  dc 
ficclcfia, qi  ajhoccafucfiloco  hberoium:  autdi- 
xit,fidccclIcritfinehbcriscxfuo  corporc  procrca- 
I     dis.&hoccafu  fideicommillum  oon  valercj  cum 
I ,  ha:rcsgravatus,  videatur  ad  dchnqumdum  invi- 
I    tatus  ,  &  hanc.  Barcoh  diitindioocrh  probarunc 
I    Abb. in cnp.  in prAfentia ,  num'.  i^.de prohat.  ihU^ 
I    Paris  num.^j.Alcx^nA.inlfi^Hupoflhumos,num^ 
I     t,^MUber.^pofihum  Kuin.  tnconfil  1 5  ^.num, 
I    lib,i.V)zc.  in  confiL^.x^,  num  xz,  vcrumdiftin- 
I  <flionemhancimprobaruncBa]d^/;7/.^^^(?r/i//^fr, 
j     I.  Cod^  deinftttut,^fiibfiitut.  Angcl.i;?  l.fi>  ^ui^pofi^ 
,    humoi.ff  deliber  (^pofihum.  O*  ibidem  Imoh.  Dcc. 
I     incMpr£fentin,num  ^S.deprobat  &  ibid.Bcro.w/^. 
,     X  5  7.  &  Ripa  in  l  exfa^Oy  ^.fiquis  rcgatm ,  num.  i  8. 

wrfi  ego  t  redoj  ff.  ad  Trebell.  C  ur a f  in  lib,  i .  mifcelL 
.    jur.cap.-f^num.^.  ^^lxotns  inrrail.de noth.  (^fi?ur  c. 
I    x%,num.^.  quod  Ecclefia  nufquam  in  jurc  habca- 
I    tur  loco  fihi,  ncc  fucccdac  C!crico,fcd  Clcricus  dc 
bonisfuisipfedifponcrcpcllic:  ncc  ctiam  verum 
ficquodCIcricus  abfqucpcccaconon  poflic  habc-w 
rcfilios  naturalcs  &  lcgitimos ,  cum  { ummi  Ponci- 
ficis  difpenfacionc  concrahcrc  pofiic  macrimo- 
^ium,  &  hcct  difpcnfatio  pendcata  voluncace Pa- 
px,  nontamenabeopcndctcondicio,  fi  finc  hbc- 
riSi  AhciSi ofinio £mt Angcli in l. fi ^uf^pofihur/iHS, 
ff  deliber.^pofthum.  quem  fecucus  cft  Coraf  lib. 
,  I.  mifcellan  iur.  cap,  7.  numer  6.  in  fin.  hi  incclii- 
gont  vcrbafineliberis,  dc  filiis  illcgitimis  &  na* 
turalibus  »  cum  is  ^ravatus  ,  aiios  hberos  ha- 
bcrc  non  poflic,  &  fic  Clcrici  non  in^iccncur  ad 
complcxus  Acfarios  ,  fcd  ponatur  cafus  concio- 

'  i  gcncia 
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gentia.  llancAngcU  opinionem  veram  jSbn  cffif 
iradunt  Vsi\xot»inira6l.denoth.^Jpur,cap.z2.n.  i. 
,  &  Mcnoch  //^^.4 prMfumpt.-ji.num.^j.  c\xm  prajfu- 
mcndum  non  fit.de  his  filiis>quiignominiofifunt, 
&perpctuofcrvicflcdcbcntincaficclcfia,  in  qua 
patcrminiftravitj&filiorum  nomcnnonobtincot, 
cogitaflTe.  TcrtiaopiniocftDccii,r»<:  m/r<eyffw/i/i, 
num.^S'  ^ibid,  Bcto,  num^  161.  deprohat,  quivo- 
lunt  conditioncm  intcIHgi  dcbcre  dc  adoptivis, 
"cumClcricusalios,  qnam  hoshabcre  non  pofEt, 
atqueita  adoptati  excludant  fubflitutum.  Csetc- 
rumhancopinioncmrcfutatPala?or./<.  cap.iS.n.6. 
cumgencralitcr  conftitutum  fit,  filios  adoptivos 
noncfficerc,  utdcficiat  conditio  &  fidcicommif- 
*{\xtnj.fiit^quu,§.ult.delegat.  1.  Quarta  opinio  cft 
■^\^xin§.fiquisrogxtusynum.i9.  quidicit  c5ditio- 
Dcmhancponcintelligidc  veris  &  propriis  filiis, 
ncc^a  fcrmonis  proprietatc  eflc  recedendum ,  quod 
Clcricuspoflitfilioslcgitimos&  naturalcshabcre, 
vel  ex matrimonio  putativo,  vcl fummi  Pon tificis 
difpenfatione,  vcrum  &  hanc  fcntcntiam  damnac 
.p3ilxot.indicap.xS.num  4.  Quintaopinio  eft  Bc- 
\ouinc»inprAfentia,num.  z^S.^verf  cogitabum ,  dtj 
^r(7^/«r.quifcribit,conditioncmhanc,  fi  dcccfleat 
fincUbcriSiduas  habcrc  partcs,fi  dcceflrcrit,&  fi  fioc 
liberis,&idcovalere,quatcnusvaIerc  potcft,  atq; 
idco  quoad  illa  verba.fi  deccflcrit,  cxtare  cum  hz- 
rcsmorictur,quoadiIla  vero  vcrba,  fifinc  iibcriSf 
quiaconditiocftimpoflibilispro  adjcdta  non  ha- 
^bcri,ncutilepcr  inutilc  vitictur,  quare  concludic 
Bcro.  huQC  Clcricum  fic  gravatum  ceneri  ftatim 
"rcftitucrc,  nccquidquam  illa  vcrba  fi  finc  libcris 
•vcl obcflc vcl prodeflc.  Vcrum  & hanc opinioncmi 
lc]\c\tV^\xot.ind.c.z%.num.  8.  quod  hacc  condi<> 
^io  unica  vcrborum  conncxitatc fit conclafa,&ob 
Idfcparari  non  poflit»  Scxca  &  ultima  opinio  cft 
*•     i  .  -  ^  Palaeo- 
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^k\xox\yind.c.x%Mfin.  qai  cxiftifnat  ha«c  fubfti^ 
tutioncm  habcttdam cflepropura.  nam  condicio-> 
jicm,cujUscoDtrarium  vcl  dc  jurcvd  dcfadecft 
impo/fibilc,  dicinccclfariam,  cum  crgoconditio 
h«c,  fi  Clericusliberos  fufccpcrit ,  dc  jurc  fic  im- 
poflibiljs,fcquiturconditioncmhaac,finonfufcc- 
pcrit.ncccflariamdici,  cum  autcm  qujclibct  con- 
ditio  ncceflaFia  pro  pura  habcatur,  l.JtpHptUui,§,qui 
fubconJitione.ff'.  denovat, diccndum  eflc,hunc  Clc- 
ricum  purc  tcncri  rclticuerc  fubltituto:  Er  iianc 
opioioncm  fibi  magis  probari,nifi  dicamus,  vcrba 
hxc  fi dcccflxrit  finc libcris ,  impericia  pocius  fcri- 
bcn tis,  vcl  crrore ipfius  cclUtons  fuiflc  adjeda,  aic 
Menoch*//^.  4  prAfuwpt.j%.num.  5^.  Planc  coc» 
h2Bcdifputatioccflic,  quandoconftac,  Clericum 
infticucum&gravacumjamhabcrefih*oslegicimos 
V  cl  1  cgi  ci  m  a  co  s ,  i  ca  p  oft  D  d .  m ^ri  >  jf! 

. deliher.^poflhuTn.^2\xot.in  cap.  1 8  in fin  Mcncch* 
dprAfumpt.j%.num.^6,  Legicimatus^efcripto dc-. 
ficcrcfacirhanccondicioncm,  fi  hsrcsdeccflcric 
finc  filiis  legicimi s  &  nacutalibus »  acquc  ica  czclu* 
dicfubftitucum  Covar.  lib.}*variar.rejolut.cap,6.n, 
7.  verf  eadem  quidem^  Mcnoch.  lib.  ^.prAfuhpt.  7^; 
numer.  1.  &hic  lcgitimatus  cxcludit  fubfticucum 
ci  voluncacc  ccftatoris  Tiraq  inlfiunqua,  in  verb^ 
fufceperit  liberos^num.  8  6.  C.  de  revocand,  donat.  Mc- 
'noch.d.prAfumpt.y^.num,!.  Vcrba  cnim  lcgitimi 
&  naturales  compraehcndutlcgicimatos  refcripco, 
quia  ergo  iis  reftaror  uricur,  cclccur  voluiflc ,  quod 
cciamlcgicimarusrcfcripto  cxcluderc  debcat.  Hc 
itahocin  cafulex  Vcncca,  quafancicumcft  Icgift- 
macioncs fa(ftas  concra  voluncacem  ccftacorum  no 
vaIcrc,locumfibi  vindicarenon  poccft;  ncc  obci- 
nebichocincafuBulIaPoncificia  Pii  Qi^rci}  qua 
coniticucumfuiCjlegicimacioncs  faftas  in  pra^ju- 
dicium  vcaicntiumabinccftaco  >  vclex  ccftamcn- 
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tis,  vcl  fidcicommiflarioriim  non valcrc  >  nam hic 
cx  voIuntaccccfl;acorisancc]egidmationcmacmi- 
'ni  aliquidjus  cflqux^icum,  Mcnoch.^./^rA/^/;?^/. 
fy^.num.  1.  Hujusrcgulas  Exccpcio  i.  i\  ccftator 
fuicperfooaNobilis  vcl  in  dignicace  pofica.Bald. 
inccnjil, zo }  pHnSlu6,  quidatnfubfiituujilf.  ^.Angcl. 
in  diJputat^quA  incipit.  Nobilvs  quidam  y  'Verf  quarto 
probaturj  ^verj.nonobjlat prAfumpta,  Alcxand.i» 
confil.  1 5 .  num. 4.  Alcxaad.&  Jacobin.  in  l.generali- 
tery  §.cumautemyC,deinflitut.^fubflitut.  Alcxand. 
& Socin* in l  Gallu^y  §.fl  eiu6 ,  num.  i. ff.de liber,  ^ 
foflhum.Qiot  tnconfiL  6o>num.  ^9'lib.  i.  Barbac. 
:  in  confiLij.num,  5  j  Jib.  j.  Dec.  inconfz  8  ^.num.io. 
.Kmn.confi^S-num.^.lib.  i.  Gi^i.confiL  x^.num. 
ji  lib.i.Bmn.conf  i  ynum.  i  i.PariC^(?n/.  ^.n.  47. 
lib.i.  decifi% 6.  t^^yiz^n  conf^^.nu.z  5.  Ri- 

mioald  fenior  in confiiS -nu.^ .lib.  1 .  Bcnrznd.conf. 
J69  infin  lib.z.Cxphal  conf. 1 1 7 1 5 Mb. i, conf 
i88.»«w.xo.//^.i.Roland.aVall.  conf.  ^j^num.  1. 
lib.$,K\iin.inconf.ij  n.6.lib.i.^conf.jy.n.j,ify^%. 
Jib.  j  de  Nobilit.cap.z  ^  ,n.  ly&n.  i  S.MoIina 

lib  j.de Hijpanor.primogenitur.  r.  5 . ».  3  o.  quod  cur- 
pc&  ignominiofumficyiro  Nobili&  dignicacc  or- 
nacohabcre  h^rcdcmexillicico  coicuorcum,  qui 
nobilicacismenr^.oriam confcrvarcnonpoceft.  Ve- 
rum  hasc  fentcacia  ccfi  fic  commuois^cft  camen  du- 
bia>  Kn\n  inconfiLj6.num.  i  }.wrf ultimopoteR,(^ 
inconfio\.num.  1 5  .lib-i.  ^  in  LGalltiiy§.f$ €it44 ,  nu, 
24.T*r/^ fedtamen , ^.de  libtr.  (^pojlhum, Roland.  i 
VsiW.conf^j. num.  j  5  7/ 5 .  M c n o c h . //i . 4 ,prA fumpt. 
y9.n.9  namcumccftacorfcirc  pra;fumatur  lcgici- 
macionecplliomncm  infamiam,  Sc  (iicccflibiiem 
reddcre  lcgicimacum ,  praefumcDduscft^quod  vo- 
luericfuam  difpoficionem  clTc  conformcm  juri  cd« 
muni>&  quod  didum  cll  curpc  efle  vito  No  bi !  i  ha- 
bcrc hasrcdcm  cx  illicico  coicu  orcam >  incclligen^ 
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dtiftx  tfl:  dc  naturali  infuccellibiii  &igaominxofo, 
quodimpedimcntumpcrlegitimationcmcoilitur, 
tc  falfuhi  cll  lcgitimatum  aon  coqfcryaic  agnatio- 

ncm,familiam  &nobilitatcm,namlegitimacio  lc- 
gitimatumrcdditnobilem.  Limitacur  auccm  h^c 
Exceptio  prima  dcccm  in  cafibus.  Primo  locum 
aon  habct  harc  cftcptiojquando  lcgitimacus  fuic 
fpccialitcr  rcltitutus  ad  nq|3ilitatcm ,  honores  & 
dignitates,Alcx  in  cmJl^knupi.  i^.vvrfdeni^perU'- 
gitimationem,  Ub,i.Kmti.confii  j6,nH.  i  i.verf  qmcL 
tx  alio,  ^  in  confiL  104  nnm.  1 4. wr/i^ primoj  lib,  j . 
Parif. conj.  1  .Uh. z,  Alc  at.  in rejponj^.^^o.n^ 

i.Kohnd.inconf.ey.num.i^.Uki.DccUnjnconfi 
f  .ntim.^Q.Ub.i.  Mcnoch.  conf  ^<^%Jib.  5,  Diflen- 
titRuin./»ce?»/77.».io  /^i.j.ubi  yultlcgitimatum 
in  fpccie  adhonorcs,  dignitatcs  &  nobilitatcm,  a* 
ptitudinetantum  &  potcntia,  noo  adu  confcqui 
nobilitatcm.  Sccund6,aouhabctlocumh«c  Ex^- 
ccptio,quandoPrinccps  manifcltc  dcrogavit  diC* 
foC\tiosiui.exfaffo,§.fiqui4  rogatU6^il.i,Jf.  adTrebeU. 
nam  tunc  lcgitimatus  cxcludit  fubltitutnm,&fi  rc- 
ftator  fuit  Nobilis&  dignitatc  ornacus,ita  refpon- 
dit Ruin.  in confi6 1  n. x^.in Jin.Ub  %.^incorif 
»»i  j.^verJexaUoetiamnonobftatjUb.^. Mcnoch.  Ub^ 
T^.prAfHmpt.j^.n.  1 1.  quia  Princepsfuftulitillud  vi- 
tium  &  impedimcntum,quo  tcftacor  Nobilis  tcm- 
poccconfc<iti  tcftamcntiillcgitimumillum  ob  il- 
lcgitimitatcmnoluiflcadmittipri^furncbatur.Tcr- 
tio,  non  habctlocumhasc  cxceptio,fi  tcltator  noa 
fuifler  magna*  &cximix,  fed  tcnuis  nobilitatis^ 
nam  tunc  icgitimatus  cxcludit  fubftitutum,  Rb- 
hi^d. iy ^W.in conf 67. num.iZUb.^.  Quart6,noa 
habctlocumhsBccxceptio  quando  Princcps  legi- 
timavitjita utin  omnib.  &  pcr omnia  habcatur,ac 
fi  cflctnatus  cx  vcro  &  legitimo  matrimonio,  naol 
tonc  noa  obftamc«  quod,  tcflator  fuit  Nobili^ 
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AdigttHatcornatus,  is  lcgitimatus  cxclu<^it  foU- 
{k\t\xt\itt\KMin\4ncoHf,  i ^ i.  num.z^.infin. lib.  i.  & 
-Roland.aVallci»c<?»/67.»«;».40./i^.  J.  Mcnoch, 
/ii.  ^./r^/^w/r.y^.».  i4.ubiinquir,hoc  cflc  ctiam 
fccundum  prscfumptam  teftatoris  voluntaccm,qui 
fifuiflctintcrrogarus,quandocondidittcftamcn- 
tum,  an  vellet  ficaPrincipercUitutumfucccdcrC', 
ycrifiraiiitcrrcff  ondiffct ,  quod  fic ,  cx  quo  omnis 
omnino  dcfcftus  &  vitium  cftfublatum.  Quinto 
^on  habct  locum  ha-c  cxccptio  quando  tcitator 
tcmpore cotfditi teftamcnti  nbn  crat  dignitatc  or- 
Hatus  yclNobiiis,nani&hoc  cafulcgitimatusfub» 
-ftitutumcxcluditRuin. confjS.  num.i  }.wrf  pri^ 
^erea,  lib.  3.  Mcnoch.  lib,  ^pufumpt.j^.num.jf. 
^Ratio ,  qualis  fucrit  mcns  &  voluntas  teftatoris 
^cmpuscondititcftamcnti  fpedlari  dcbct.  cumcr- 
/♦go  co  tcmporc  ccflantc  dignitatc  &  nobilitatc,  dc- 
decusnonfuiflettcftatorihabcte  hunc  hxredcm  » 
•crcdcndam  cft,  fic  ejus  mentcmfuiflc.  Scxt6  non 
'-habctlocumhajcExccptio,quandotcftator  ha:rc- 
diinftituto  deccdcntilme  filiis  lcgitimis  &  natu- 
^alibus  fubftituiflctillegitimum  &  naturalcm.  hoc 
enimcafucxmcntctcftatoris  fubillis  vcrbis,  finc 
•filiis  legitimis  &  naturalibus  coutincntur  lcgiti- 
mati,atqucitaii  cxcluduntfubftitutum,  Augcl.m 
-^difputat  Nohili6  ijuidam,  wrf  non  obflat  prAfumpm 
teftatori4ylAcnoch  lib,4prdfumpt.79.num,i6.&  17» 
•ubi dicit, Idcm  jiiriseflc,  quando  tcftator  fubfti- 
*urflet alium  lcgitimatum.  Scptimo  non  habct lo- 
cum  haec  Hxccptio ,  quando  tcftator  inftituiflct  i- 
gnobilem  &  plcbeium,Menoch./i^.4/»r£/M«i/>/.79. 
^Tium.  1 8.   Oftav6  non  habebit  locum  ha:c  cxcc- 
ptio,quandotcftator  hajrcdcm  fccit  eum  ,  quem 
fciebathabcrcnonpoflc,  nififilios  naturalcs  quo5 
•pofletlcgicimarcMcnoch./it.4./r£/«;w//  J9  n  i^. 
Noodi  iioDhabobic  locuiQ  hxc  Ezcepcio^uando 
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ipfctcftatorfaiJTct  natui-aiis  fcd  lcgtimatus>  Mc* 
noch. deprAfumpt.j^.num.zo.  Exccptiorcgula:  1. 
dt,  fi  tcltator  dixit,&  fi  dcccfTcrit  finc  fihis  lcgitit' 
mis&naturalibuslcj^itimcnacis ,  ycI  cx  lcgicima 
matrimonionatis,  hoc  cnim  cafalcgitimatuspcc 
rcfcriptum  non  crcludrtfabfti:utum,<juodTciani« 
ras  tcftatori$  fit  clara,  Covar  de f^onfaiib,:iJp»r,  eap..  ^ 
8 ^§ .  1 . i>> fin.  Ccphat  in confi  i 'j.ntwt  v iMb.x.D 
cian  inconf%%,num*i  Ke^»«;7?!,i.-4.ft^.2;iLudoYic. 
Molin.m      yrd$  HiJpanor.primcg,capi,\^,num.  j 
MchOch.//t-4  prxfump^.y 9, num.  11. .  fithajcexcc* 
jrtiocxcwdicur  prim6  .ut  ncc  filii  vcti  icgicimii-* 
^Bus  lcgitlmati  cxcludant  hoc  in  cafu  fiibfti  tutum, 
cum provcniantaradiceipfc(5la>etiam  corum  pa- 
tet  cxclufus  cxtitit  ad  commodum  lubft  tuii,  &  fi^ 
liif  lusjuris  habcrc  non  poffunt  quam  pacer  Mc-t 
noch,conf.iy  x  •  lib.t  ^    lik  j^prAfumpu  y^.num.z^. 
Diffcntit  Cxphal  conf  10  y.lik  i,    Exccndicur  uc 
cciam  locura  habeat  «tiamfi  legicimatio  fa(fla  fic 
Adjcfta claufuli, qu6afit&  habcaturproindc  acfi 
cflretdclcgitimomatrimonionatus  &  procrcacusy 
atque  ita  rn  amplifiima  forma  adhuc  lcgiumatus 
Hie  non  cxcludit  ftibftitucum,  Knin.conf  %o,num. 
10  in c$nf9  5  num.  j .&%.(^in conf  10 3 . num.  6.  lib. 
j.J?2iiCinconfp.num.^^^.confil.  ii.num.  ij^.lib.  1. 
G ra c . f » cmfil.  138. num  %j  Ub.x.&in conf.j . 1 5 
lib  j».  Bcro  inconfult.num.  1 6 . lib.    Dccian.  in  conf 
8  S  num.j  6 .Ub,  x.  C^phal  in  confil.  6 6.  num,  6.lib.  i . 
Crayct.inconf6^pinum^  ^j.verf^  jpeciemhanc^ 
Alcx.tcrcius  Bcrgoinenfis.  mcow/ 1  o8.»«»>.4./it  1. 
Hnter  confilia  uJtimMrum  voluntatum^  ] Acob.  Ca*  ' 
^n^cinMs  interconSlia  Marzariiihc$nf.      num,  j% 
-Mantica in  traH.  deconjeShsr.  ult.  fuobint.  lib.  1 1^  /i>> 
10  »«i».ii.ii.c^  if-Burfac.  in  conf  j^o.num.  f4« 
lib  4  &  Eci:t2zo\iin e^onf  I oi.num.i6.hb.i .incivili^ 
'tfi5i  Mtnoch.$finfiOinum.i$^.&  i9Jib.i,  Echanc  , 
mm4  Z    i  fibi 


/llLh  deultim.VolunW.  tT 

fibi  vcriorcmvi(tcri,ait  Mcnoch.  lib.  j^.pYAfumpK 
79. 18.  Priaccps  cnim legitimans  non  potcft  toi- 
lcrc  ciaram  tcftatoris  difpofitioncm  yi  fi teftamtn^ 
tum,C,(iitefiament.  atquc clara  cft  hoc  cafu  volan- 
tas  tcftatoris ,  qui  dum  vocavitnatoscxlegitimo 
Jiiatrimonio ,  manifcftc  cxcludit  Ir gitimatos  pcr 
tefcriptcimjquiadicinonpoiruntiiau  cx  lcgitimo 
Hiatrim6aio>&  claufula,quodlcgitimatus  habca- 
tur,ac  fi  eflct  dc  lcgitimo  matrimonio  natus,  intcU 
ljgidcbet,qi4oad  fucccflioncm,  a  jurc  comn>uni 
dclacam,  non  a.  quoadreliaamatcftatorca  qui  vo- 
luit  fucccderc  folilm  legitimc  natos.  ycrum  legici- 
piatum  in  ampiifEma forma  hoc  in  cafu  fubflicuiu 
cxcludrrc  vol^icrunc,  Socin.fcnior  mconfi6  5 2 }. 

ifjib.^  ^conf6j.nA2..ltb»^.GozidiaJnconfn^ 
n.\  zi^^mconfz^in.zz.^inconfi^^^num.  i  ,f,  wrf^ 
pTAterea. PznCconfi .num  8 7 -Uk  1  .Ciirt. Jun .i»  conf^ 
iiuium  i6*^ij*V^yi\MsPiCMS  conf  i^.num-  ix. 
^^to*L2.mcnt.dcl?itxai»conf$  j.  Idcmrc/pondic 
ColicgiumPacavmum>ut  reiFert  Mantua  in  confil^ 
i^i.Ub.i.  Cccphal.i» confi o  j .».4. & in conf  iii.n^ 
xo.lib  I .  Simon.  dcPrajt  in  tr.  de  interpret,  tile.  w- 
lu)it.Ukj,folut.t.n.^.Rohtid.inconf67.n, 48. j. 
M^zohiis  inconfi  17.».  30.  Hyppolit.Bonacoft.  m« 
terconfil.  RiminaldiJenier.inconfuU  ».  ^  1.  8 o.  Uk 
4  Dccian.  inconf  5 t i.f^ z 5  Jib.i . BurGit.i;> conf 
it.n.j.^n  lo./ii.i.Bercazol inconfj.n.^i.inconf 
J07.».  I  y.cJr»  inconf.  1 1  i.num:  j  ^Jib,  1  .in  civiUbu^^ 
Joan^Pctr.Surd  in  conf  i.num.  it.Ub.  u  AchiUcs 
Pccrocha  inponf^o.num.  45.  quod  hasclcgitimacio 
nonrepugnctvoluncati  tcftatoris^qui  dura  voca- 
yic  cx legicimo matrimoBio,cxcludit quidem  fim- 
pliciccr  legicimatos,non  autem  lcgicimacos  in  am- 
f  Iaforma>licctcnimin  fcudis  non  fucccdunc>ni(i 
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tantur  Icgitimati  in  ampla forma.  Plane licct  Prin- 
ccps  legitimaos  non  ponitfinc  caufa  tollcrc  claram 
tcftatoris  difpofitioncm  ,  poteft  ramcn  dcrogare 
juftadccaufa,&idc6fi  lcgitimet  &  jufta  dc  caufa 
dcrogct  difpofitioni,  Ifiteflamentum ,  a  legitimato 
ini(Uampla  formaexcluditur  fubAitucus,  Ruin. 
conf.So  n.  \  o^i^conf  s>  S-^^^^-^^fi^-  lib.^^.  Parif  in 
conf^.mim.^  l.infin.^  in  confiz^num  j  j./ii.i.So- 
ciD.  Jun,  inconf  6^.num.j6.     7.  lih.z.  Mcnoch.i» 
conf.2o9.lib.2.&lib'^.prAfu?/?pt.j^.n.iS-  Exccptie 
j.cft,  fi  teftatordixit,  fi  dcccirerjtfiiicfiliis  legiti- 
mis,autcxfuocorporciaccedcntibus,  hxc  cxcc- 
ptioreprobatur,lioccnimcafa  non  videtur  tcfta- 
corexclafiirc  legitiaiacos,Bald.  confil:  463.  quidam 
fubfiituitylib.^.  JExccptio  4.  cft,  fi  tcftator inftituic- 
fiiiam  &  ci  deccdcnti  finc filiislegitimis  fubftituit, 
illa Yerba,fincfiliis,  cxprzfumpta  mente  ceftato-r 
risnoQ  comprchcnduntlegitimatos,  Alex  in  l.  c» 
faciOi§,fiqui6regatiU^nHm  6.jf' adTrebell.  Brun.i;» 
conjil  i^.num.i  i  Ludov.  Molin.  lib.  ydeHifpanor^ 
primogen  cap.^.num.i^.  tcftatercnim  fubftitucns 
filio:  deccdenti fioc  filiis,  non  intellcxit dc  natura- 
hbus  ,  ergo  nccde  legitimatis,  cum  jam  tcftator 
non  cogitavcrit  dc  naturalibus,dcindc  legitiman- 
dis,Mcaoch.lib.^.prdfumpt.j9,num.i  i.  Kxccpiio 
5.  cftiquandotcftatorinltituifrct  fiHum  &  filiam 
&cisdeccdcntibus  fine  filiis  lcgitimis  fubltituiC- 
fct>hoc  ctiam cafu  lcgftimatus a filio non  cxcludir 
fubftitutum,Alban.c^»/i9  n.j  (^MoliBjib,  ^.dif 
Hifpan primog.c.^.uum  i ^.Mtno ch.lib.^.prAfumpt^ 
j^.num.jz.  quiaficutrcfpedu  filiasnonpotcft  in- 
telhgi  dcleg.cimato,itanccrcfpc<ftumafcuh,curn 
unacictcrminatio  refpicicns  plura  dctcrminabilia 
«qualitcrdctermiBct,necfitintcrlibcros  inarqua^ 
htSLsJ.jam  hocjure,ff.de  vulg.Execftio  6 .  cftj  fi  ccfta- 
corfubltitaitalccru  cjusfiUu,bamtuncilla  vcrba,fi 
-1  Z    4  dccct 
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dccc/Tctic  fincfiliislrgitimis,noncomprchcnclmi5^ 
lcgitimatos,cumcc(Utatmagisdilcxiircpr^ruma- 
turfilium  fuumfabltitutum,  quam  naturalcm  il- 
lum  lcginmacum  Bald  conf  3  4.^  fuper  eo ,  ej^uod  quA-i 
rifuriverJ.feyuiturvUeredealiopun^oJib.  5.  Alex. 
conf  c^^.num.  3  lib.i.  Mcaoch. conf  1 64..  num.  8.  lib^ 
z.f^ conf^^ ynu.i  i .verfprima inqujim.lib.  5 .  Idcm 
Mcnocli./i^,4  prdfumpt.y^,num.  Exceptioy. 
quando fubftituit Ecclefiam piamqi  caufam ,  nam 
lcgitimatus  tunccaranoncxcludit  B^ld.  in  cap  in 
prs^fentid^num.i  \  Mpr&fumpt.h\xAoiic.lAo\in  Itb. 

i-de Hifpxnor.primogenxap.ynum.^O'  Mcnocli./i^.* 
^prAfumpt.y^  num.^y  quodteftator  pracfumatur 
magis  dilcxillc  piam  caufam  ,  quam  lcgitimatos, 
Exccptio  8  cft,quando  tcllatorlcgitimato  fpccia- 
litcrproviditjiplialiquid  icliaqucndo,  nam  cunc 
tcftator  non  videtur  voluUrc^quod  fab  illis  verbis, 
fine  filiis  legitimis  ,  coniincancur  legitimati  Mc- 
noch,  conj\  i  ^^..num. 8  hb.  t.  Dec  in  conf.  1 8  ^.num. 
^  io.verf4.fi^ipliciter.  B^ld.conf^  ^y.Mcuoch.  lib.^. 
prdfumpt.j^.num.  3^.  nam  claufula  gcncralis  non 
trahituiadcafum,de  quo  tcft^tcoc  ipccialitct  difn 
pofuit  «Sc  provtdu.  Exceptio  ^  cft ,  quando  tc(ta- 
tor  cxpredc  piqhibuu  bona  alicnari,  Anchor.  conf 
^.xj.num  z.injin^hltx  conf.t^.yium.  i.in  fn.  lib 
Gts^t.conj  i^  num.^.lfb.i.PainC  confU.  n.num.  1 5 1. 
lib.L*  Mcaoch.conf^ho.in  ydubttat.L^.  Ub^  ^.^lib, 
^.prAfumpt.j 9 .nui7j.  i^.  cumenim  exprcfsc  prchi- 
buitaheaationem,dicicur  ctiam prohibuinc  lcgi««i 
^imationcmq  o:  dicicuralienatio  qua:d;V{n.  ExccJ 
pcio  io.ficoinloco,inquoreftacor  tcftamcncuH)| 
confcripfit,  vel  in  quonacus    verfatuseft,  extac 
i:ommuuis  loqucndi  ufus>quod  dlii  lcgicimaci ,  no 
appellencurlcguimi,  &  lcgicimi  non  habcaotur^- 
hoc  cafu  pra:fumicurtcftatorfcnfiil'c,quodfubillisl 
iyabis,  fiucfiiiis  Icgicimii»  non  comprehcndantur^ 
v  \*    ^  '  lcgi- 


Tlt.JVhdehmdistnftitutlone.  ^Gi 

lcgirimati,  CailrcaC  in  l  ult.nHm  S.C  de  iu,  qui  ve- 
niam  Atatt6  impetrar,  AiQZin  in  i  GaUsis,  §.  [ietui,ad 

fin.ff.de liber.^fojlhum  FuIgof.i»r(?7?/ ^i. Alcx  in 
conf.zMum.i';  in  conf.i^MHm.tAih.  i.(^in  conf^' 
6o.num.6.lib'Z,  Dtcjnconf.z^/^.Hum.s.  ^  inconf 
4ij.num.io.Cxsit.inconfi9,num.j^9.lib.z.  Gozad^ 
inco^f.s.num.i  i.BiunJnconfi  ^,num.i  i.Rip.i»/^. 
exfa^o,§  Jiquis  rogatUiMh.i.num.^^AJerf  5  faUit,ff[ 
adTrebell.N^siz^n.tnconf^^.num'  14.  C^phal.  i& 
confzj6.num.z^.lih.z.  Roland  inco?2f.S  ).n.  10. lih^ 
3 .  Ludo V. Alolin. lih.^.de Hijpanor.prtmogen  cap  i  j . 
num.  3 1.  Vcrum  uchuic  cxccpiioni  locus  fit  >  pro- 
baridcbcchiccommunisloqaendi  ufus,  &  qaod 
eo  tcmporcconditi  ccfiamcnti  citicerit,  &  quod 
tcftcsaudicrintamuhis,&quod  tcdcs  actcitcnctff 
dccommuniufuilliusgcncris  hominum>  quibus 
convcnitadlusilIc>  vclilla  vcrba  Mcnoch.  C(?»//. 
x66.num  6 lih.  lih,  prAfuwpt.y^  num.^o» 
Ezccptio  I  i.Iilcgitimatus  cit  na.cus  cx  his>  inccc 
quos  jurcdivino  non  potciat  elfc  matrimonium, 
hic ctcnimrcIHtutuSjad pri4i£vanaiur2jura  non 
diciturlcgitimatus>fcd  difpenfatus,&  confcqucn* 
tcrnoncxcluditfubftitucumBalJ.  inconf  ^^^.fu^ 

fer  ee,quod quAriturjVerffequiturviderede  alio ,  lib. 
^.CoiVL.conf  9  nuw,6.lib^.  Goz^din. conf  6.  num. 
y6.  CxfhaLl.confA26.nuni^.j2'ltb.i.  Ludov.  Molin. 
inlth.j^e  Hijpanor.primogen.cap.  j .  num.  3  5.  3 
Menoch  confij^.num.ySJtb.  x,  ^lib.  ^,prdjumpt. 

num.41»  Racioeft,quiaha?c  non  dicicur  lcgi- 
timatio,feddifpcnfatio>  cx  quo  cft  filius  fpurius 
progenitusabhisinteiquosnon  poterat  cfle  ma- 
tnmonium  dcjurc  divino  Bald.  inl.i.num.  i  .C.  dcj 
natural.lther,  ADgcLinconf  ^jo.infin.  Caftrcnfi» 
conj.]0.num.^.lih  i.Cioit  in l.Gallt4^y§.  quidfitan-- 

j tum.nutn.  3  3 .ff-de ltber.(^poJlhum.]siUn l.fii6,quipro 
e^m£tore,nttm.x76.ff,deujucap.Cuit.kn.  in  confil.  1 6» 

Z    j  num. 
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num^  X  ^.^confc^Mum.  1 6*  Dcc.conjil.  1 64.  num.j, 
Gi:2Ltn$conf.6z  num.i^.  lib.  i.  Covar.  de  Jponfalib. 
part.x.cap.^.^^^.num  4,  OMcns  decif  119.  num,f. 

Ludovic.Moliaa///'.  3 .  Ht/panor.primogen.  cap.  j . 
nnm.  5  6.  McDoch  /1^.4.  prAjurapt.^c^.  n.^L.  Dilfcn- 
UuniKMin  Jnl.Gallu4,§./ieiu6,num.^6.jfdeliber.(^ 

po/lhum.  Engcn. conf.^S.  Planchicc  fixccptio  noa 
habeclocumiofpuriOi  cujus  progenitorcs  prohi- 
'     bcbantur  folummodo  jvirc  civih  concrahcrc  ma- 
trimonium  :  Namiircftitui  ad  primasva  jura  di- 
cuntur  vcrelegicimatijnonauce  difpcnfati^Ofafc. 
.  d.decifi  i^.num  7.  Mcnoch.  d.pr^fumpt.  j^.num. 
4{.  Aaauccmha^c  Exccptio  locum  habcac  ciiam 
in  cofpurio,cujusparcntcsijarc  Cauomco  pro- 
jhibcnrurcontrahcre  matrimonium,  coutrcverti- 
cdr;  Mol\nalib.  j ,  de Hi/panor.primogen  cap.  num. 
3^.fcnbitctiam  locum  hab:rc,  &  dici  difpcnfa- 
tum,nonIcgit;matum.  Vcrum  Ofifc.  in  di5i, decif 
iip.num  s.^verj  nonoh/lantincontrariumy  dioiccx- 
ccptioncm  hanc  hoc  in  cafu  loqum  non^habcrc, 
McQOch. prdfumpt  7^.  n^m.At^^  ita  coodhac 
hasopiaioncs>  auc  lcgitimatio  fit  aPontifice,  cjui 
difpcQfarcpotert  circaca^quxlcx  Canonica  pofi- 
tivaprohibct,&  tuncproccdicopinio Molinxrauc 
lco-icimatio  fitaPrincipcfcculari^  &  tuncnoncft 
lcg  timatio,fcd  difpcnlatio  ,  atquc  ita  rcfpqndit 
Angci.  inconfi^o  infin.  Exccptio  ii.cft,  quodlc- 
,     giVimatus  non  excludit  fubftitu^um ,  quando  a^i- 
tur  dc  primogenicura,ita  poft  Arctin.  Alcxan.  Dcc. 
'    Tiraq.&ahus  plurcs,rcfponditMcnoch.c<7;7/i75. 
njj-Ub.z.  Bxcepcio  i^.quando  illcgitia.c  natUs 
non  fuit rcfticutus  ad  priuia:va jura  natursc  ad  ho-  , 
norcs  5c  alia,fcd  fimplicitcr  didlum  fuit,q  jod  pof-  ' 
fctfuccedereabinteflato,  velex  teftamcnco  in  co 
foium,q[uodj>atcr  ^irclin^ucc ,  hoc  cnim  in  cafu 

noa- 
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Bon(JumiftccftlcgitifnacuSjfcddifpcnfaCUS,Alex^ 
canf.^x^.  infin.lib,^.  "Dcc.conjil.i^^^  Alciat.  in  re- 
^onf.^^y.PsLnCtonfiLj.num.^l.^^^jJib  i.  Idcm 
juris  eft  j  quando  illcgitimc  natus  fuitrcftitutus  ad 
primxyajuranatur«e,honoics&rcIiqua:  quo  vcr6 
adbonorumpoflcfIioDC$a6tumfuit>  quod  ab  in- 
tcftaco  poflct  fuccederc :  cx  teltamcnto  vero  ia  co , 
quod  placucrit  patri  ci  rclinquerc>  ctiamii  nihil 
velmwuslcgicima  rcliquerit,  nam  &:  hoc  ia  cafa 
hic  dicicur  difpcnfatu$,&  proptcrea.ii  patcr  y  cl  mi- 
nus  lcgicima vclnihil rciiquerit,  conqucri non  po-;  . 
ceritniius,&fubftitutumnoncxcIudiC)  qu?a  adi« 
pfamfucceflioncmnonhabccmcnccm ,  ScdiCpo&^ 
tionemprasfumptam  tcftatoris^Mcnoch./?^.  4 pr£- 
fumpf.y^.num.  jr.  Verum>quandoiIlcgii:imc  natus 
fQitreflicucusad  prim;eva  jura  nacura:i  &  honores^ 
dignitaces  >  &  rcliqua  jura  pcrfonalia  :  fci  quoad 
fucecdcndi  facultatem  diclum  fui  c,  quod  fucccdc- 
rc  poflic  ab  intcftaco  vcl  cx  cciUmenco  in  co,  quod 
vifum  eri^pacrieirclinqucre  ,  hoc  in  cafudicitur 
verc  lcgicimatus  itafcripferuct  multi  Dd.  congcfti 
&  probaci  a  Moiina  lib,  i  .de Hijpanor. primogen.  cap. 
ynum.^^.verffed  quamvii.  c^aitcdatui:  Cic  iu  fui^-  , 
mo  C Uicllx fcnatu  fuiffe  j udicatum,&  idco  fic  le- 
gicimatus  cxcludi(fubfticutum^Mcnoch.//6'.4.;)r4- 
fHmpt.y^.n.j^^.  Exccptio  14.  tft,quando  teftatof 
cxclQht  filiu  lcgifimatu ,  nam  tonc  prxfumi  tur  vo- 
luiflectiam  cxcludcrcncpotcm^  alios  dcfgende- 
ccsIcgitimatos,PariCr(?«'/5i.».47.//^.z.Eugcn  Pcr- 
udti.inconfil.^z  n.66.  Mcnoi  h.  lib./^.pKAjumpt.  751. 
»«.54.  Exccp<:ip  1 5.quandoceftatorcx<^Iafitpro- 
priasfilias,ucfuccedcrcnc  filiimafculi  Icgitimi  &  ,  ' 
natur^lcs,  tunc^nim  fub  iUis  vcrbis ,  Icguimis  & 
Dacuralibusnpncontincnturlcgitimati,  Riminal. 
'  Jun.  confiLj^6.num.4LMb.i.  Ncvizan  conf  ^^.nurn. 
y^f*  j»  fpUiiiffir,  Ycmm  Mcnoch.  lib,  j^.prAfurppt. 
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^9  nuth  jixtftimathaocexceptioncmcflcfiilfam^ 
cxqu  j  &  lcgitimati  ccnfencur  lcgitimi  6c  cxclu- 
duncfoBipinas.    Exccptio      cft,  quandolcgici* 
matiocorruitdcfc£lu  facultatis  &  potc^iatis  lcgi- 
timantis,ut  ctt.quando  ncc  tcftator,  ntc  lcgitima-^ 
cus  fuot  fu  tiditi  ditionis  lcgitimantis  Angc\,incon^ 
fit:]  so.nnm  lo.  Prajpofit.f«r^/>./>er  venerahiilemy  $k 
quodautem^cjuifiliijintlegit.  &  Gurt.  fcnC  in^idnfiL 
6^  fuperpT&miffjtnarratione^num  i^.^verf.  t  ccnr.iu^ 
dit.  Cartcrum  cum  controvcrfum  fit ,  an  &  quan-^^ 
do  Prin  :eps  vel  Comes  Palatinas  lcgicimarc  polTiC 
noa  fubditum  fux  ditioni  &'impcrio;aliq'iot cafuS 
fuut  dittingucndi.  Primuscft,  quando  Pnnccp? 
vcl  cjus  Comes  Pafatinuscxiltcns  in  alicnadiciond 
&  tcrnslrgitimavitillcgicimenacumfibiipfi  lcgi^i 
timantifubditum,utfucccdat  ia  bonis  fitis  in  dii 
tjone&territoriocjufdcmlvrgitimantis ;  hbccafil 
fiDcconcroverfia  valcc  legitimatio:  cum  fit  adtus 
voiuncanus  quicxcrccti  potcft  inter  fuos  quovis 
in  loro.  ncc  aliquo  mo  ^o lacditur jus  illias  Princi- 
pis,in  cujus  dirionc  ciercctur  aftus  illc  Rolund.  in 
confil.%0  infin.lih.i.ScCrzytn,  tn  conf  ^^iS-num,  i. 
JActioch.  lib.4  prAfufnpt  y^.num,^^.  Secundusca- 
fus  cft,quando  Princcps  vcl  Comes  ejus  Palacinus 
cxiltcnsin  fuadit  one&  tcrritorio  legitimavit  cu, 
cjui  propriccltfubdicus  altcrius  Principis,  fcdta- 
tncn  h  ibctaliquabonafubditionc  iScterritoriolc- 
gicimantis  ;  hocetiamin  cafu  valcc  lcgicimatiorc- 
fpcrtu  bocorum  dictorum>cum  corurn  caufa  dtCi- 
tiirf  ibditnsdicftiPrintipis  lcgitimaotis  Caftrcnf. 
conf.%^  aJfin  lib.i  Dtc.ci^nf66  i  num.  6,  &  Socin. 
Juo  inconf^6  nu.^  iri^.j.Mcnoch.lib.  ^.frAfumpf. 
79  num.  ^9.  Tertius  cafus  eft,  qnando  Princcps  , 
vclcjusComcs  Palatinus  quovisin  loco  cxiftens 
1cgitimavitfibifubditum>rcfpeftu  tamcn  lucccf-  . 
•  fionisbonoramexiftemium  in  ditione  &  ccaito- 
.\  lio 
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l5o  alrtrius  Frincipis>hoccafunon  confiftitlcgiti- 
matio Gorn. conf,ulik)^(^co?if.}Mb.4  Alcizt.mre' 
Jponf  550  num.  i  ^.yerfium  non procedityquandd per" 
JenM.  Quartus  cafus  cll,  quando  Princcps  vcl  Co- 
mcscjusPalatinus  quovis  in  loco  cxiltcns  lcgui.- 
mayit  non  fubditum  fuum,&  rcfpcdu  ctiam  bono- 
rum  non  fitorum  in  fua  ditioDc  &  tcrritorio,  fcd  ia 
alicno>hoc  in  cafu  magna  cft intcr  Dd«  contcn tio. 
JLi\  cnim una  opinio  corum ,  qui afiirmarunt  hanc 
lcgicimationcm  valcrc  Bald.  confil.  388.  lib.  5 .  Ca- 
ftrcn f. ^c?»/ 5  ^j.ltba-  Barbat.c^;j/4  0.  Altx.eon/.x.n, 
nMb.y  Socin.  fcn  conf.^y.nurm,  3  iMb.  4.  Dcc.  conf. 
5  x.num.i  eonf  5  ynum.7*  verf^.non  ebjlaty  confil. 
xoy  num.j.  ^confioy  num  j.V^n{,confi.mim.^. 
e$nfio.num,i  i2Mb.  1,  C^gnoLinl.ultnum.  1 5  .jf.de 
iuridid.omn  /Wir  Johanncs  BaptiftaFcrrct.  f£?»/i7. 
lof.e^  confiLioS.  Alciat.  rejponfziynum.  4.  confil, 
j  50.»«.i4»Port.lmol.^<?»/.  105.»«;»  9  e^io.Mar- 
z^xins con f  10. num.z\X)tcconfil.  ^.num  ioj.hb.t. 
Altcra  fuit  opinio  corucn,  qui  fcripfcrunt  hanc  lc- 
gitimationcmnon  valcrcBartol.  inl.qHainpro^vir^ 
cMy  i.DivHs^ffideritunupt.^ inAuthertt.  excompU" 
xu,C  deincefl.nupt.  Bald.m/  i  .C.deture  aureor.an- 
nulor^^inl  eamqujnm^num.^^.Cod  defideicommiff. 
Signoi.inconfii^.num.  i  i.Buti.incap.pervenera' 
bilem.qut  filiifintlegitim,  CsLliicnCinccnfii6.nu  7^ 
confiL  4^7.  num  7.  verf  fed ad  fuccejjionemjib.  1. 
Aochor.ii^  conf  ^u^num.  z.Intgo^.confz  j  .verfam- 
pliw.  Alcx.conf  6j.lib.\.^confi  i.lib  ^.Socin,  fcn* 
conf^7>num.^  i.lib.j^.Cwit.icn.confiL  j ^.tnquinto 
dubioyJaCconfjoMb.f.Dccxonfi^^.f^conf^  ^j»n. 
ix.^ inLult.n.6.ff. deiurifdi^. omn.  iud  Ruin.  cpnf 
66.conf6j.(^confjj.nu. 3 .lib.  j .  Affli<a:. decif.  i  z 8. 
num.  4,  Parir^^»/io  j. j  ^.lib.i,  confz.^ccnf 
}.  lib.z.Socin.]\ia.  conf.ioo  nu.  13.2. Marcha brun . 
conf.unHm.^S^&nu> ^j^.,  Sylvcflcr  Aldobiandinus 

inter 
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inureonfil. Crotficonf. 4 ti. num. i%.(^t^.  CtaTet 
tonf.piS  num  i.Kohnd.confS^.num.z ^Jib. i.Cx^ 
phal.  conf^^.num  ^G.lib.i.  Occi^n.confiL  90.  num. 
1 1  lib.  1.  &  Johanncs  Bolognct.  iniult.num  i8.jp 
dejtirifdtSi.omn.judic.  Ethancopinioncin  cflema- 
gis  reccptam,ait  Mcnoch  Ith.^^.prAfiimpt.  7^.  n,  6  !• 
£t  ha^c lccunda opinio locum  habct ctiamin  Prin- 
cipcvcl  cjus  Comitc  Palatino  lcgitimantc  fubdi- 
tum  fui  vafalli,  ficutifi  Impcratorlcgitimafrctfub- 
ditum  Ducis  Mcdiolani,  cujus  feudum  cft  Jmpc- 
rii )  nam  adhuc  non  confiftit  lcgitimacio,  Curt. 
fcn. confil.j  3  .in  j  .dubio.  Jafon  in  confiL  70.  verf 
confirmo  etiam ,  lib.  5 .  Parif.  inconfiL  1.  num,  1 8.  Ub. 
1.  Catclian  Cottatn  memoriaL  in  uerb,  legitimatio 
faEiaperlmperatorem.  Socin.Jnh.inconfiLioo  num. 
Ixt./iA.i.  Cxph^l.  in conf     num.  jy .  lib.  i,  &  Ra- 
hnd.inconfiL2S»nu.i6  O*     l^b.  i.  Sylvcft  Aldobr* 
inter  confCrottiyConfil  4 1  i.num.  1 8.  ubi rcfpondi t  > 
Comitcm  Palatinum  fummi  Pontifieis  non  polfc 
lcgitimarcfubditos  Ducis  Fcrrariac ,  ctfi  ipfe  Dux  > 
^recogaofcat  civitatcm  illamin  fcudum  a  fcdc  poa- 
tificia.  Mcnoch.A^'  ^prAfumpt.j^  num,6^.  fixce- 
ptio  17.  quandolcgitimatus  pcr  rcfcriptum  tcm- 
jporeimpctrataelcgitimationis  potuit  cx  fequcott 
matrimonio  legitimari  ,  hoc  cafu  per  rcfcriptum 
lcgitimatu$noapoteftexcludercfubftitutum,Lu- 
do  vic.  MolinMb.  i.de  Hijpanor  frimogen.cap.  ynum. 
35^.  Ratio^quialcgitimatio  ha:cnon  valct  Moii'<j^ 
n^d.loc  Co vati  de Jponfalib part. z . cap. 8.  num. 
•Menoch./i^.  x  dearbitr.  iudic.  cafu  zo^.num.  4» 
lib.d^.prAfumpt.y^.num.64..  Exceptio  i8.cft,  fi  ad 
lcgitimationem  fubftitutus  non  fit  citatus  RuinJ 
.  inLQallu4,^.fiuuSynum.j .ffde liber  (^pofthum.  Aa-j 
chor.  confiL  410.  Socia.  (cn.conf.  15  i.//6.r«Deciaii^ 
confiL  j  ^ }  •  num.j.^confiL  5  5  7.  &  Ncvizan.  in  conf. 
^^p.num.ii,  Etabhac  taaquam  rcccpta  Pd.  opiU 
>^ '  mooe 
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lifonenon  cfle  rcccdcndum,aicMcnoch./i^.4./>rA- 
fHmft.j^.num. 6  5 .  Diflcntit  Ruin.  in fieius,  nu^ 
7^.  quicxiiflimavit,  ncccfTariam  noacllcfubfticu- 
ticicationcm.  Qjiando  tc/tatorfubftituitlizrcdi, 
fub  coaditionc  >  li  dcccfleiitfincfiJiis  legitimis  ^ 
naturalibus,filius naturalis dciodc lcgitimatus  pcr 
fubfcqucnsmatrimoniumdcficcrcfacit  conditio- 
acm,atq}icafubftitutumcxcJudit,[afonf«/.y^^ifc/? 
qHAfitumyn,ii.ff.(iqut6CfiHtio  ithn.inc  inpTAfentia^ 
$  9,deprobat.  Dccisio.in  confi  ^  ^ .  num.  i.  Ripa.  i;j 
fubrff.fi certumpetatur.  )?3ii\i,co7if.  i  5 .  num.  40.  lib.  \ 

CoY^t.deJponfaUn  i.part.c.S  S'  t.*^  jfw.Rolaud. 
inconfiLult.num.i^j .lib.-L.  Mcnoch.  lib.  ^  prdfumpt. 

S.num.  2.  lcgitimatuscniHiper  fubfcqucns  matti- 
monium  ccnfctur  vcrc  &  propric  Icgitimus  ,  ct- 
iaminmatcria&difpofitionc  ,  qua?  Itriftam  tan- 
tumincerprctationcm  admitrit,  &njhil  difFeirei 
vcro&juftofilio,Mcnoch.r^j«/.'ii7.;?.^.//i>.  j.Excc- 
ptioi,  fi  fubfccutum  matrimonium  ficpurativum 
non  vcrum  :rcprobatur,CuitJun.c(?;7/x7.»;*.6. 
S.Mcnoch.lib.^prifumpt.^i.num.  1,  Exccptio  1. 
quando tcUator  ira  dixit,  &  fi hxrcs mcus dcccflc- 
ritfincfiliiscx  vcl  dc  Icgitimo  matrimonio  natis, 
tuncfubftituoCajum,h£Ec  fixccptio  c(t  admodu 
contro  vcrfa,quo(l  hoc  in  cafu  legicimatus  pcr  fub- 
fcqucnsmatrimonium  non  cxcluJac  (ublticucum 
voluit,  Bald.  in  l.Gallu^y  §fieiu^yin fin  ff  de  liber.  ^ 
pofihum.  ^inconfil.  5^7.  libr.  5. Ancon. Rofell.m 
traHat.  deUgitim  lib.i.cap.ultim.  num.  18.  Butr.  in 
cap.peruenerabitemynum.  17.  infin.qui filii fint  le- 
gitim.  ^ihid.  Prxpof  num.  i  o^.Riminald.  fcn.c^»- 
fil  54}  num.9.lib.^.Alcx2nd.ccnfil,^.num-  j.lib. 
KuiD.conf^L.n. i }.lib.  j .  Cmt.Jan.conf  6 ^.num.  i  x. 
Alciii.rejponfs 07.DCC.  confil.i^  j .  Natta  conf'6 o  t. 
9^.9.  Cxfhzl.ccnfSz.lib.i.^^confz-jsJib.  i.  ^  cc7i- 
fiL}6^.n,iylib.f.Kolaad,con/.uIt.  num.  }8.  lib.  %. 
iWi^  Bcro 
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di  tit,yeauteL  i  ^.num.  j .  Btxtrand.conf  1 4^.»«m.  j, 
lih.i.part.  t.ZQch^tdJnrubr  ff.fi certumpetatur,nu,  1 
3.Cravctt.r<?»/ 6j  ^.'verf.fedenim.  Pafethuf.  inconf 
.^Z.num.j.^Tcenf  ^^.^conf  loo.  Maczarius  de  fi- 
'deicommijf.queft.^o.  verfQf»maior  dtjficulta^,  Rimi- 
flaldjun.  in  eonfz i z  num  6o.(^nu  94  lib.  1 .  Hie- 
tonym.Gabiicl  confxi.num.^o.lib.i-Dtcx^nxonfil, 
^ynum.x%.lib.T  conf  SS-num. 11.  lib.  1.  Paul.  Lcon- 
^onf  100  Bcttzzol  conf^z.num  14.  (^num,  if.Jo- 
fcph.Rufticus    tra5i.quandopofitiin  cor^itionejib. 
"jxap.j.num.i.Aaton.ThcCsiUinsindecifi^^.nu.  j. 
Vcgiusm  eonf^  ^  ntim.i^.Sc  n^ovcnturiisratiooi- 
bus,  (i.^  quoddiftioncSjdc&cxfignificantc^u- 
fam  immcdiatam  &  proximam ,  dc  didionc  de  cft 
tixt  inli.§  em:^ncipatus  ff  de coniung.  cum  emantip. 
liber.  dc  didlionc  cx  cft  text  in  l.  eo  tempore  ,ff.  de  pe- 
cul.  atquc  icgitimatus  pcr  fubfcquens  matrimoniu 
dicinonpotcftimmcdiatc  natus  cx  legitimo*  (1.) 
quod  qualitas  junilo  vcrbo  intclligi  dcbcat  fccun- 
dum  tcmpus  vcrbi atquc  teftator  rcquirit ,  quod  & 
illa  qualitas,lcgitimi  matrimonii  adfic  temporc  na- 
tivitatis  iftius  filiijquse  non  adcft  in  lcgitimato  pcr 
fubfcqucns  matrimonium,crg6  non  cxcludit  fub- 
ftitutum,  (z.)  quod  vcrba  teftacoris.dcbcaat  in- 
tclligi vcr^  &  propri^,non  autcm  fidt^ &  impropric 
atqucfccundumverjim(5c  propriam  &  naturalcm 
fignificationcmhorum  vcrborum,nacusde  vcl  cx 
Icgitimo  matrimonio  dici  non  potclt  iftc  lcgitima- 
tus  pcr fubfcqucns  matrimonmm :  immcdiatc  na- 
tus  cx  lcgiwmo  matrimonio^  cum  ha?c  verba  natus 
cxlegitimo  matrimonio  pra^fuppotiant  jam  coa- 
traftummatrimonium,/.;j«/tfr,C  denaturalib  Itber, 
Contra  hoc  in  cafu  lcgitimacum  pcr  fubfequcns 
matrimonium  cxcludcrc  fubftitutum  volucrunti 
VsitiLconfi  5  .num,  yy,lib*z.  Ripa  in  rubr.ff.  fi  certum 
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petAturynum.  y&in  l,unquam,  s  6.Cod.  de  revocand. 
donat.  Alciac./»  re/ponf.^  01.  Socin.J\in»conf, }  9 . n«, 
€ ^.^conf  6i.num.ioMb,i, ^ylyzn  inconf  j.num. 
X 1.  Natta in confi  1  i.num:  1 3 S^xphaLconfiii.n.  4, 
Ub.i.t^conf  ^^i.num,^  lib.j^  Duenn.rfg'.  i^o^am- 
pliat.  8  J oan . Bologncc/» rubr  jf.fi certum petatury  n, 
I  j.  Pctr.Anton.AoguifoIar^»/  74         jjibr.  6. 
linx(zi,confil.i%.num.yltb.  i.J^Cconfi-jS-num  6.lib. 
4.  Dcc.inrubr.jf/icertumpetat,num.:^i  Covar.rfo 
Jponfaiibpart.i.cap  2  §.t.infin.  Sfortia  Oddo/»  tr: 
dc compendiof.in  6.part  artic.ult.  verf  ego  tenee ,  Mc-^ 
noch.confzii  num.^,  ^  conf  zij.num,  1 5.     1 1. 
movcnturhi  hisrationibus    Primo  pcr  cap.  cum 
in  cundtis,jun6locap.innotuit>  dc  clcdl.  ubi  pro- 
movcndus  ad Epifcopatum  debct  cflc  natus  dc  lc- 
gitimomatrimonio,&  tamcnpcr  fubfcqucns  ma- 
trimonium  lcgitimacus  ad  Hpifcopatum  promo- 
Tcripotcft,  ficcrgolcgicimatus  dicitur  de  lcgici» 
mo  matrimonio  natus>&  confequcntcr  dc  co  Icd- 
(icteftatorad  fub(litucicxcIufioncm,ncc  rcpugna*; 
rc  volunt  confidcrationcm  illorum,  qui  dixcrunt* 
cap.cumcundlis,  loquiin  difpofitronc  Icgis»  hoc 
vero  in  cafu  agi  dc  difpofitionc  tcftacoris>nam  tc- 
ftatorcm  pr<elumi  voluiflc  fuam  voluntatcm.  cflTc 
dcbcrelcgiconformcm,ncc  vcrum  cflc  tcftatoris 
vcrbaapcrtcrcpugnarc  ,  fcd  vcrba  tcftatoris  cflV 
dubiaj  dubiaautcmtcftatoris  vcrba  cflTe  intcrpre- 
tandafecudumlcgis difpofitioncm/  Secundomo* 
vctitur,  guod  lcx  ipfa  prsfumat  ab  initio  ufquc 
contraftum  fuiflcintcr  cos  parcntes,  /  cum  quii, 
'verfneq^  enim  C.denaturalib.liber,  cujus  vcrba  harc 
funt,nequc  cnim  vcrifimilc eft,  cum  qui  poftca  vcl 
donationcm,vcI  dotcm  confcripfcrit,ab initio  ta- 
lem  afFed:ioncmcircamulicrcmnonhabuifl!c,quaj 
camdignam  cflcuxorisnominc  facicbat,  Sc  hanc 
cflTe juris  pr5.fuD3ptioncm»aitMcnoch  inconfizj. 
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fium.%i'&ii'lib.$.  Tcrcio  movencur  auroricace 
corum,quifcripfcrunc,quodficonccflum  cfl  fcu- 
dum  vcl  cmphy  ccufis  pro  fe  &cj  us  filiis  ex  vcl  dc  Ic- 
gicimomacrimonionacislcgicimacipcrfubfequcs 
matrimonium  fucccdanc  Quarco  movcncur,quod 
apari  procedunc.quoad  inccrprecacioncm  ibcuca 
&:  ulcimx  ceftacorum  difpoficiones,acque  in  difpo- 
ficionc  ftacuci  lcgicimacus  per  fubfcquens  macri- 
moniumdicicurvcrc&propric  nacus  dc  lcgicimo 
macrimonio,Mcnoch.^<?»/w.ii7  num.^f.ltb.  3. 
lib,^,prAfumpt.%i.num.  1 1.  &  dicicur  vcr^  &  pro- 
priclegicimusjcxquo  Icx  praefumic  jam  ccmporc 
pxocreacionis  afFuilTcmatrimouiiaffcAum  &  con- 
fenrumifolo  autcm  confcnfu  contrahitur  m^itri- 
mouium)  l.nuptias^ffdereguL  iur.  Exccptio  5  eft , 
fiteftatordixic  :  Ec  fi  hzrcs  mcus  dcceflerit  fine 
fniislegicimis  &  naturalibus  &  natis  ex  lcgitimo 
matrimonio  :  £t  hxc  exccpcio  eft  concroverfa» 
hocincafulegitimatumpcr  fubfcquensmatrimo- 
ciumnonexcludercfubftitutum  fcripfcrunc  Bald. 
conf.  16  j.  lib.  5 .  Butrius  in cap per  'venerabilemy  in 
C0p.  intmtay  quifiliifint  legitim.  Ruin,  in  confil.  9 1. 
num  1 4.  in fin.  ^  num.  1 5  //^  3 .  Dec.  conf.  155.  So- 
cin.]\itx.c0nfil.  1  z.num.  1 6  hb.4.  KMin.inl.GaUf44, §^ 
quidam  re^ley  hum.  161.  verftertiu6cafu6yff  de liber. 
f^pofihum.  Riminald.  fen.  confil.  543  .num.  11.  Bc  - 
ro.  confil.  1 67 >  num  1  lib. i.  Pafcchus  confil.^^.nu.^. 
Cravctt.  confil  ^75.  num.  ^.in  fin.  lib.  4.  Dccian.  in 
conf%%.num.iylib.x.Kitn\n^\d  ]\xn.confil.  112,.». 
6 1 .lib.  1.  Barctta  conf.  i  j  8. num.  59.  Marzar .  in  'Epi- 
tom.  de fideicom.  qu^fl.  5  o.  verf.contrarium ,  Bcrtaz. 
inconf$i.num.  iz.^  i  ^.Suzd.confxij.  nu.  i^.lib. 
1.  CxfhzLconfil.St  num.z^  (^inconf.iii.nu.  14, 
lib.  i  .^[conf^jo.num.x^ .lib.z.  Kol2nd.c0nfult.num 
i6.lib.i.tAcnoch.confizj,n.jo.lib,t.  Et quamvis 
lia:c  opiRio  Aon  dubicacionc  carcac^qaod  hi  c  Icgi«^ 
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rimatusdicanir  verc  &  propric  oatus  ex  legitimo 
macrimoQio>  non  tamenabcaefrerecedcndumia 
judicando  &  confulcndo,quod  cumilla  vcrba,  lc- 
giumis  naturalib.  comprcncdanclcgicimatumpeC 
lubfcquens  matrimonium.alia  verba  rcquentia  er- 
fcntfuperfliia&  gcminatio  verboru  opcretur  ma» 
jorc  cfFcftum,habcacqj  majorcm  cmphafim,&  ge» 
minaciodcmon{lracvolutatcmprxcifam&  gemi-' 
A^tiorcquiracvcricaccmjnonauccm  fidlionc.  Ve« 
rumhocincafua  lcgicimato  cxcludi  fubllicutum 
TolueruntPctrus  Anton.-<l»^«(/^/^/»^<>»/?/.74.».7* 
lib.6  Burfat  confiL  1 8.».  i  x.  Vcgius conf.  $$.nu»  1 8. 
Marcius  dc  Carpo  inter  confilia  Kiminaldi  ftnioris^ 
confj  2.7.//^'. 4.  &  SfortiaOddo  in  traff.  de  compen^ 
diofffibfiit.infinquis  hiclcgitimatusdiciturvcic&: 
propri^  aacus  ex  lcgitimo  matrimonio.  Exccptio 
4. efl^quando  tcftacor dixic :  Ec/i decc(rcricfincli- 
bcrisex  Icgicimomatrimonio.abfque  illo  parcici'- 
pio>nacis :  rcprobacur,Ruin.m/.G/i//^^j§.yif/V^,;». 
9i'jf  deltber.^pofthum.  Mcnocfa.  lih.  ^.prd^fumpK 
^i.num.  iS.hkcnimlegicimacus  eicludic  fubf ti^ 
tucum,  cum  ccflacor  fe  non  redrinxeric  ad  ccm- 
pusp:a^cedensipfummacrimonium,fedindcfinic^ 
locucus  fic  dc tilio  cx macrimonio.  Bxcepcio  5 »cfl, 
quando  ccflacordixic>  &  fi  deceffcric  fine  filiis  ez 
lcgicimo  macrimonio  procrcacis.rcprobacur  Ruin. 
inL  GaUus^  ^.fieiu6inum.96>&cM,cnoch.  lib.  ^.pr&^^ 
fump/.S  i.num.^6.  Exccpcio^. quandoccftacordi- 
xifl'cc>  con*cepcis  &  natis  cx  Icgi  timo  macrimonio  , 
xcprobarur Mcnoch.  lib.  4.  prAfumpt.  %i^num.  t6m 
Exceptio 7. quando ccftacor  d  xic,& dccefleticfi- 
jBcfiliis  naciscilcgicimo  macrimonio>  &  conllac 
filiumaliqucmfuiflcconcepcumanrc  concradurn 
macnmonium>fcddcinde  macrimonio  concradlo 
natu,reprobacur,nam,hocin  cafu,  fiac  cocrovcrfia 
filius  ift  c  cicludic  fubfticucu,  /.  nuper,  verf^  multo 
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mM^u  C.deMturslibMbir,  hXn.conf  ynum 
K\iin,inLGallfUy  §.fiejus,num  $j  ffdeliber,  ^pofi- 
hum,(^*i»coKf^i  num.i^^  lib.  y  &  Socin  Jun.i>i 
eonfrz.num.iyjib,^,  Exceprio8.fimatrimoDium 
fuiflctcocraftumcum  caufafraudandi  ipfum  fub- 
ftitutum,  Angcl.  inlfedeH qu&fitum ,  ff.  de  liber.  ^ 
pofthum  ^ in inuper»nu.  i^.C.de nutnral.lib^r  Ruin. 
confil.ui  num^j.lib.i.  Mcnoch,  lib.  j^.prdfumpt.  81. 
num.iS*  Eft  autcm  fraudis  conjcAura,  quando 
pateraliquandoeftminatus.quod  Tolcbat  contra- 
nerematrimonium>  utfubllitutia  filiis  poftmodu 
cxcIudcrcBtur>  Mcnoch  Jib.^  prAfumpt. 2  i.nu,  3 1, 
An  etiam  fraudis  conjedlura  (it,quando  hxres  gra- 
vatus  contraxit  matrimonium  cum.  matre  illegici- 
morum tempore mortis,atquc ita diim in  cxcrcmis 
agerct,controvcrtitur.  Eflc  conjeAuram  fraudis 
affirmarunt,  Angel.  Barbat.Ruin.Curt  Jun.  Cclfus 
Hugo.Tiraqucll.  Alciat.Ca^phal,  &  Mantua  rdati 
aMenoch.  confil.  116.  num  11.  &  Paulus  Leooius 
confiLionum.u.  CasterumabbisdifleatiuntCyn. 
Joan.  Andrea?,  BaIdus>Butrius>  Imola  9c  Alexand. 
quos retulit  &  fecatus  cft  Rnin.  in  confy  8,  num.  7* 
lib, 5 .  Parl f  conf  1 3  num. 6%.^ cpnf  1 4  num.  j  j . lib. 
.  I.  quiteftanturhanceflccommunemopinionem*  | 
Cniz.]\in.inconfx6  nuon.9  Bcxoiis  ine  inprAfentia, 
num.104.  deprobat.  Coy Sii.de Jponfalpart.i^ap.  8.$.  | 
x.num,z.Hici:onym.G2hnclinconft^.num.  3.  lib, 
i,S2itnicntns  in lib.  i ,  SeJe^ar.interpreeat  cap,6.n.  8. 
Sfortia  Oddo in  traB.  de  compendiof  fubftitut.  'verf  { 
limitmt fecundo.  B  urfac.  in  conf  1  o.  nuni.  i  o.  lib.  1  .hc 
hancpollcriorcmopinioncmdfe  retineadam>  air 
Menoch.//i  4 prAfumpt.%  i.num.i^  cum  in  dubio 
.  (raus  Qon  pra^fumatur./.^t^/fim^  Cod.  dedolo,  Sc  pater 
pra^fumatur  ob  id  concraxifle>non  ut  alceri  noceat» 
leducfiliisfuisprofic.  Si  ccftacor  fubftituitfub  hac  , 
condiaoncjfi hxrcs meus dcccflcrit^fiac fiii;s  legi-  ' 
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timis&naturalibusjadoptiyusfilius  non  excludic 
'  fubfticutum,  Mcnoch.  lil/.  4.  prAjHmpt.  8 1  num.  1. 
quia  adopti  vus  cft  folummodo  filius  lcgitimus,n5 
naturalis.  Similiterfilius  adoptivus  non  excludic 
fubftitucum.  Si  teftatorfubftituit  fub  hac  cofldi- 
tionCjfi  hajrcs  mcus  dcccffcrit  fine  filiis>  /  fideicom- 
Tnijfum  yjf  de  condii.  ^demonflrat.  Tiraqucll.r» /jF 
unquamiin  verb.fufceperii  liberosy  num.  ^.C.de  revo-^ 
cand.donat  kndt.GsiyV  lib.z.  obfetv.  i^6»num.  if, 
&  cflc  rcccptiflimam  &  vcrifllmam  omaium  fcn- 
tcn tiam,aic  Mcnoch.  Itb. 4  prA/umpt.  S  z.num. 8 .  no- 
luitcnimlczrelinqucrcinarbitriogravari,  uc  ad- 
opcionepoflct  facilccludcrc  teftat  >ris  difpofitio- 
ncm.  Hxccptio  i.fiha:resaliqucmnonadoptavir, 
fcdarrogavic,rcproba:urAndr. Gayf //^.  i.obferv. 
X}6,num  15.  Mcnoch.  lib.^ prJLfumpt  Sx.num.^. 
6.^  7. Exccptio  x.fi  tcftator iu  dixit,fi  h^rcs  mcus 
dcccflcrit  finc  filuslcgitimis  &  naturahbus  ac  Ic^i- 
timisfcu  Icgicimatis  tantum,  fubftituo  Cajum:  rc  - 
probatur,  oam  hoc  ctiam  cafu  filii  adoptivi  non 
cxcludunt  fubftitutum,Ripa  tn  i  exfaElo ,    fi  quii 
rogatt4S.il.  i Mum. sj.ff.ad Trebell.  Dcc.  in conf  j ^^. 
num  4.  Kxiin.confij  5  ,num.y.lib.  1.  Curt.Jun.  con/l 
I4^,num  ii.h.ng\iilo\.confjj,num,%.lib.  6.  Mc- 
nochMb.4pr£fumpt.  8  i.num.i  5 .  Etfi  cnim  tcftator 
pofuit  in  conditionc  filios  Icgitimos  fcu  legiti- 
matos»  flon  tamcn  intcllcxit  dc  legitimis,id  cft 
adoptiviS;fcd  de  naturalibus  lcgitimacis,  &  iUa  di- 
iliofcu,disjungitvcrba,fcnfum  vcrdconjungit,  5c 
pofuittcftacorprimumin  conditionc  fihos  lcgiti- 
mos  &  naturalcs,  dcindc  lcgicimacos  1  quosalio 
^omineappcllatlcgitimos^rcfpicicns  ccmpus  fa- 
2C  lcgicimacionis.   Vcrum  aliud  cfle  voluit  AI- 
iat.  inrubr  ff.de  liber.  ^ pofihnm,  quando  tcftatot 
olum  dixiflct,  &  fi  deceflciit  finc  fiiiis  lcgitimis 
naturalibus  vcl  lcgitimis  cantum.  Exceptio  fi 
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haercs  ante  h&um  teftamentum  adoptalTet  filium; 
Bartol.  m  l.ficognatu.nnm.  i  .verfcpponoprout  hAcjf. 
de reb.dub.&ibid.  Soda  n.xo.verf.namhocltmtt»' 
rur.  lmol.i»  l.fideicommifum  f.de  condit  &  demonft, 
Kifiinlexfuao, $ fi<juurogittiu,il. i .  num.  j  ^.ff-ad 
Trebell.  Titaqucll.  in  l fiunquam,  i»  verb  fitfiepertt^ 
bberos,num  ix.C.derevoc/tnd.donMt.  Mcnach./i*.4. 
pAfitmpt.  iz.num.  16.    CumeBim  tcftatorhunc 
adoptatumproncpote.ficq;  pro  filii  fiUo  haberet, 
dceo.fcnfit.ex  quo  pra:  oculis  eum  ut  nepotem 
■habcbat.  Exceptio  4.  quaQdo  tcftator.  ipfe  poft 
conditumteftamentumiiberosadoptalFct  in  locu 
Bepotumquafiexfiliohatredeinftituto&gravata, 

flui  filius  cum  folum  fic  adoptatum  reliqmt.CoIta 
inl.Galtu4,f,  quidfit»ntum,in^.pitrt.num.  ^^.ff.dtj 
liber.&pofikum. lAcaochMb.^.prifimpt  8 t.nutTh 
16.  Exceptio  5.  quando  tcftator  inttitmt  &  gra- 
yaviteum,  qui  non  poterat  haberc  nifi  filios  ado- 
•tivos,Arctin  inl.Jed&quifitumg.deliber  &poft'. 
hum.Hcc.incap  inpnfentia.num  ydeprobat  Stor- 
tia  Oddo  in  traSlat.  de compendiofa ,in6.  part.  artte. 
itlt.  verf  limitajecundo,  Atcan.  Clcm.  intraffat.  dtj 
patriapoeeftat  cap.  ^.num.  i  5.  Mcnoch.  lib.  4- 
fumpt.  8  ly.afFcruntduo  cxcmpla ,  utfi  cxt- 

ftcns  in  facrts ,  vcl  fpado ,  quigencrarc  non  poteft, 
inftituti  funt  hatrcdes  & gra vati.  Exccpito  (S.fi ad- 
optio  faa:acrtfcicntc&  vol-cntcipfointtituto.na 
tancrsexcluditurafilioadoptivo.  iiraqucll.  tnl. 
fiunquamrJerh.  fufceperit  lihercs ,  num.  t  j .  Ced.  dt^ 
revocand.donat.  Menoch  /iiJ.  ^.prifurrpt.ii.  nurn. 

1 9.  non  cnim fcicnti  &  volcnti  fit  lujuira.  Si  fub- 

ftitutio  fiaafitfubconditioncfifilics  vcl  hxres 
'inftitutus  fine  liberis  dcccircrit  hberi  fpititutles 

noB  exdudunt  fub/titutum ,  Gayl.  lib.  i.  obfervat. 
*i }  6.num.  17.  Mcnoch  lib.^lprtfttmpt.  8  t.iftrf.  ul- 

timo,  ubiaii,  omncsita  concludcrc,  cxcepta  Bar- 
t  batia. 
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Cottdirioibafc,fiffnefiUis  deceftale  I 
liabns  eziftencibus>  yillal.mr<?m^«».q^iii.  Ut.f,^^. 

|ir/i.Coyar  If»  e.JUymMmf  i  S.fi»/9^.ii.  a. 
%9fiament  MtnochJit. 4. prAfumpt  8  5  •  Bxcejpuo  t. 
lipiacaafa  (icfabiiiciiu*  lioceDim  in  ca£iittbilUt 
^bis,£ne6tiis,aM  eotttfiieri  fmmum$  tiidm 

ition  ucludi  a  foMninis  piam  caufam  volucrunc» 

^AlcUtrt^^^if.fy^.mmm.  j.  EelMttcopioioiMm 
i^erccepcam  aic  Menoch.  Hb.^ pri.fumpt.  8  ^.n^  1 5 . 
VerumCo var. inc.iU^^flf^/^  mfrinc.nHm.  ^.«x/fv 
4^tefimmmM\tiki  aott  pltemMnciaterfMCdii^ 
Itemynampaceraa  en  due&ioiie  pocias  teftaateiil 
dibgere  nepccs  ex  fiIio>quam  piam  catt(ami  aec  uc- 

£;ceracioaemab<}uam,ac  fabftitata  Scclefia  aut  ^ 
bftitom)  paitpecibiis  dicaf  mottaoabl^  fiiiis» 

*  de  folis  mafculis  >  ac  noa  icidcm  dc^  foeminis  ea 
4UMidicio  fic  incelligeadaf  &l  ideo^  accedere  iib& 
JNr»  Svcta.  in  tonftVk  % .  wlMa.irwryl  1 9-<^i«ci^^/S^ 
Sbcinai.eumawi4,n.^  t  filde  eondit.  demenfiiiKk 
^wdicenf.^6.tikx.<imzdYCt[\is  Curctum  JunktH 
^fcatiiiat.  Ba:ceptioa.quaadoteaitaaq»£iCoadU 
iii(retceftamcDcam&  infticuiflet  filios  ezclufis  fi^ 
1iabus,&  (i  eorum  alter  dccediifec  fiae  filiis»  fub* 
tiiifletfapetfticem  TelHfuettifit  aliamf  £1 
nfi  9.f!^eenfii^t>tc.€enf^  lAtemn.  $.  Cait* 
^§enfiyinfin.^conf.i  f  ^.n.^  6, Kmnxonf  141. nutn^ 
%;/^«$«  Socin.Jfun. cenfiii.$m.i4.tif^  i. & conf  8 U 
f.}. Getavd.  Masiiliis  ienf  $.^enf  6.  RokiadiiA 
iA.eenf%  z*  num,  n^in fin.  lib.  ). 
'^^lcenfsy  .n.ii^.ve^m^€fi  ci 
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^inf\icucricmafculos>cxclufis  filiabus,odio  habuif- 
fc crcditur  fexum foemininu cxi(tcntc  mafcuhno , 
&  ficutcxcluficfilias,ficctiam&  mulco  mag  s  cx- 
cluderc  voluit  ncptes:  &  licctfitfoc  nina,attamc 
cft  deagnationc,&  fubftitucndo  mafculos  dicnur 
voluiflcconfcryare  agnationcm  illam.  Caeterutn 
hocincafuilla  vcrba,fincfiliis,incclligi  dcbcrc  ita 
dcfocminisficuti  demafcuiis,acqucitancptcm  il- 
lam  natam  cx  prasmortuofilio  cxcludcrc  fubftitutu 
ccnfmiSocin. ind Lcum  Avu6,num.S  i^verf  tertius 
r/i/w, qucm  fccuti  funt  Dcc. inconf,  ^6S.&  conJiL 
5  jo.num,  1 1 .  Ludoyic.Molina  inltb  i.de  Htfpa^nor. 
primog  cap.ynum.'] yhlh^n.CsLiAintnccnfxi.n.i. 
Hicxon  Gzbt»conf9^,hum,i  quia  vcrba  debcnc 
intelligifccundumconditioncm  &  qualitatc  pcr- 
fonaj  difponcnris :  &  fcudum  concertum  ,  a  focmi- 
na in  dubio  intelligitur  con ccllam  ctiam  pro  fcc- 
minis,cumnon  pia^fumatur  focmioa  odio  habcrc 
fcxumfuum,&aitMcnoch.  Ub.j^.prs,fumpt,%^.n.j. 
rationcs  in  contrarium  addudas  fatis  lcvcs  ciTc. 
non  enimpoflidici  macremodiohabuiflcfilias  ex 
quocisdoccm,fca  portioncm  lcgitimx  reliquic, 
Bccpoflcdici  voluiflcconfcrvarcagnacionem,  cS 
in  fcEmina  non  cadat  confidcratio  confcrvationis 
familiar.  Exccptio  j  ficcftacor  h^bcas  filios  &  fi- 
lias,mafculoshxrcdesfacic,fihas  vero  in  rc  ccrca 
infticuit,&  dix>c,&  fiunus  filiorum  dcceflcric  finc 
filiis,  fucccdacfupcrftcs  &  d-ceflit  unns  exinftuu- 
tisfolafiliarehda.  DchacExccptionc  eft  ingcns 
conccrtacioincct  Dd.quarediftingucndi  funt  ali- 
quicif.15.  Primus  cafuscft,quando  patcr  habcns 
.  .filios  &  filias  fccic  mafculos  haercdcsjfilias  vcro  ob 
.carum  malc  mcrica  vcl  cx  alio  odio  folum  ia  rc  cct- 
^a infticuicdcindc ica dixic ,  &  fi  unus  filioril  mco- 
rumdeceflcric  finc  filiis  fucccdat  altcr  fupcrftes: 
dcceiritunuscx  inftitutis  5c  icliquic  folam  fil4tn 
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nimirum  ocptcm  ccftatoris,  hoc  in  cafu,  illa  vcrba> 
-  finc  filiisjintelliguotur  ctiam  de  foc  liina,  acquc  ita 
Bcptiscxdcccdcute  cxcludit  patruum  fuu  lubfti- 
tutum,  Socin.  inl.cum  ^'"uu^  num.  8 1.  wr/ primu^ 
€afu4,ff  decondit.^  domonjlrat.  Anton  Gabr./i^r.  4. 
de  Jubjiit.concluf.  x,num,  6  •  Menoch.  lib.j^.pr&fumpt, 
S^.num  1,  nampro  ncptc  ftat  juris  regula,  quod 
mafcuhnum  concipit  (oiminiDuJ.quiduosjnJin.ff, 
delegfit.  j « lAcnocYi.conf^^  num.i^.lib.i.  &  cum  pa- 
tcrfiUodcccdcntifubftituitjintcUigiturfubftituif- 
fc,  fi  dcccflcricfincfiliisj  d.l.cum  Avu^yjf  de  condit. 

demonjlrat.  ^  l  cum  acutijpmi ,  C.  de Jideicommijf. 
liatuicintcUigi  non  folum  dc  mafculi  > ,  fcd  cciam 
dcfocminis,&  huiclcgis  difpoficioni  prajfumicur 
lcftator  voluiflecoDformcmcfrc  voluntatcm  fua, 
Bcc  hoc  in  cafu  fumi  poceft  argumcn  cum  ab  exclu- 
fioncfiliarumadcxclufioQcmncptis^  quia  filix  no 
fuerunc  cxclufar  favore  mafculorum  vclaltcrius, 
fed  ob  earum  dcmcrita ;  non  cdam  potcft  confide- 
rari  favor  agnationis  confcrvanda?,  quia  tcftatoc 
vcrbum  nullum  fecit,  quod  fignum  fit  cofcrvatio- 
nisfamilia^.  Htidcohiccafus  multo  magis  habe- 
rctlocum>quandotcftatorfiIio  moricntifinc  filiis 
cxtraneum>  velalium  qui  verifimilitcr  non  cflcc 
itadile<Sus  tcftatori ,  ficuti  cft  ncptis  ipfa  fubfti- 
tuiflct>Menoch.^./>ri/«;7?//  %^,num.z.  Sccundus 
cafuseft,  quando  patcr  inftituit  filiam  in  rc  ccrca 
vcIindotc,&  inrcliquiscam  cxcIadit>dcindcfilio'; 
inftituit  uno  corum  dccedcntc  finc  filiis.fubfti- 
tuicfupcrftitcm ;  vclfiuflicum  habet  filium,  cum 
infticuit,&  eo  dcccdcntcfincfiliisfubftituit  agna- 
tos,&  non  conftat  fiham  cx  aliquo  odio  in  rchquis 
cxclafam  cflc,hoc  in  cafu  fub  illis  vcrbis,finc filiis, 
Bon  continctur  fac'nina>  ficq;  ncptis  tcftatoriscx 
fiho  prasdcfundlo,&  ob  id  illa  non  cxcludit  patruu 
^  vclagnacosfubfticucosj  Paul*  dc  Cziii.con[iL6%. 
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^^(.conf  140.  in  confil.  141.  w/<#w.i.Curt.  ineanf* 
/  40.  Alcx.inconjil.  48.  volum.  4.  Dtc.conf  15.  Fran-^ 
cifc.Curc.co»/  11.  Guid.  Papa:  48^.  Calcao. 
r^«t/4  8 .  G  ualdcn .  r^«f .  i  y.de  fubJlitut.Socin.in  con* 
fil6i ^volum.  5 .  Calcan.w conf^  j^Socin.confiL  94.^ 
volum.^,(^conf.6.  ^confi^.volum.^.  Dcc.inconf^ 
^^^.f^conf.^4^o.^conf^^^.  Mcno ch. conf  ^  ^  .nu. 
^./i^.i.ubi  enumerat  quin^uaginta  tres  Doftorcs 
quihanc  tcncncopinioncfn.  Idcm  Menoch.  confl 
1 5  o. ».  5  4 . /ii.  1 .  conjil.  104..  num.  4 6 .  verf  decimo 
C^uhimojib.^.  ubi  fcribicfexaginta  cjuacuor  Do- 
ilorcsprobaffchancfcnccntiam.  Ec  hanc  fcQCea^ 
tiam  probarunt  ctiam  Ludov.  Molin.  in  lib.  j . 
Hijpanor.primogen  cap.^.num.  j  i.  Marcus  Salon  dc 
f2ccincomment,adlege$  Taurinas  Htjpan.inprooem. 
num.ii^,  Hicron.  G^hx.conJiL^-j.num.  i6Jib,  i. 
Pccr  Surd.  conJiLz  i.num.  e.lib.i.  Vcrum  con- 
cririum,qQodim6ncptishoc  in  cafu  faciat  defi- 
ccreconditioncmtcnuicBald.  inconfincip.incau/k 
tsjlar^itnti  Andreoliinducendo»  Corn.  confit  xoz.  ^ 
confL  1  lo.volum  j .  Barbac.i;^ Lcumacufifpmi,C.  de 
Jideicommijf.  JiC in  conf  1 4 1  volum.z.Eologn.  inter 
'conf  Akxandriniconf^^.vot  4.  Curc*  (cn,conf.  64. 
AlcT.confj  8  vol  6  Dcc,  conf  ^6%.  Socin.  confzxj. 
Curc.Jun.  conf  16 y  Hicron.Gabr.^:^;7/8  S.n.^.lib.i. 
&  ahi  multi rclaci ab  Ancon  Gzbi.tib.^.de Jubjlitut^ 
conctuf.t.  &  aMcnoch.  inconf.^^.conf.i  ^o.lib.  z.  ^ 
inconfiQ^.lib.^.  Ecmulto  magishocin  cafu  noa 
^cxcludicncpcisfubfticucum,  quandoceftacor  fub- 
Iticuic  agnacos  in  perpccuum  j  nam  cunc  manifcfte 
facisfigQificac,  vcllcomnino  confcrvare  agnicio- 
nem  & famiham,Menoch  conf^^  n.^i.lib.i.ldcm 
ct  aquando  czcancahafignajquibusdemonftravic 
tcftacor  fc  vcUe  bona  co(crvari  in  famiHaMenoch. 
confi^o^n.j  j.lib.iMict.Cihi.conf.^y.n.  i$.verf 
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feeundu4  cafu^Aib.  i .  Et  mulco  magis  non  cxcludic 
ncpcis  fubditucum  >  quaado  in  civicatctcftatoris  \ 
cxtatftatutum^quodinrucccIGoncintcftatifocmi- 
na?cxcludunturfUntibusmafcuIis>  Mcnoch.^^^n/ 
^^.num^60ilib.i,^confi^o.num.  3.  lib.  1.  (^lib.  4. 
frAfumpt»S$  n.ii.  quomodo  autcm hoc  dc  ftatuto 
iDtclligcndum(it,an  ,  quando  ftatutum  cxcludit 
focminasafucccflioncejus,  qui  condidic  tcftarac- 
tumjanv.afucceflionccjus,  quigravatusfuitj  in- 
tcrprctcs  intcr  fe  diirentiunt.  Aliqui  fcripfcrut,hoc 
intcUigcndu cdcquando  iUtutu  vuic  ut  a  mafcu- 
lo  cxcludatur foemina  a fuccclTionc patris  vcl  Avi , 
I     ^HitcftamcntuconfccitSocin  fcn.i^rc?;?/ 6  nu.io. 

infin.^conf^  ^.n.iJtb.^.Knin.confi/^^^nu.y,  ^in 
I     conf.i^z,n.ylib,z  (^inconfiJ^J.num.^Jtb.^.Cuxt. 
I     kn.conf^^.ftatutocivitatiSiVerf.refpondemus.Cxxxz^     ,  ' 
1     ^\xn.conf/^9.n.io.Goz2.A\n  conf%9.n.i  i.Zuchard. 
I     inl, ult. n.  8 ^.verfego  credo, C.de ediSl.  Div.  Hadr.  teU 
1     lend.  K\hzn.C2iAin.conf%i.num  lo.verfhocidem 
I     ^idetur.Ci2ytti.conf.x^o.num.4^.Socin.]\xn.  conftl. 
1     58  num.so.lib,z.^C2^fh2l.conf46.n.i9.infin.lib.i. 
i     Mcnoch.conf^ynum.6/^  lib.  i.^lib.^.frAfu^npf. 
I         num.ii.^verfprimamiUam.  Aliqui  vcioopinati 
I     funt ,  hoc  intclligcndumcfTc  ,  quando  ftacutum 
[    jvult ,  ut  mafculus  cxcludat  faminam  a  fucccflio- 
I     nrgrayati  >  ica  fibi  non  conftantes  rcfpondcrunc 
I     Socin.fcn.c^?»/;  5  .in fin.lib.^.     Kmn.conf  1 4  j.»/'. 
I      \i^\6'lib.z.  Vcriimfcicndumcftjcuncdcmum 
t     hancconjeAuram  fumptam  ab  cxclufionc  ftatu- 
I     ti intclligi  quandoomnino  focmina  excluderctur 
amafculo  iia^erctur  dc  fucccffioncab  iQCcftato* 
K\iin.(^n,conjtLxi^.num.6^.lib,x.  Secusverojfi  ^ 
non  cxcludercrur,&  propccrca  ciiam  ictcUigi  dc- 
bct,ni{i  ha?rcsgrav2tusconfccifl'ctteftamentum&: 
inftuuiffct  £;hum  ipfam ,  alioqui  a  ftacuto  cxclu- 
fam  ,  nam  q^uanJo  h«rcs  ipfcapatrcfuogravatus 
«  ^  intti- 
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J^Cconf  1^0.  &  in confti  141.  'volum. i.Curt.  in conf 
,  40.  \\cx.inconJil.  48.  volum.  4.  Dcc.  conf  1 5 .  Fran- 
ciCc.CMtt.confiu  Guid.  Papx  quifi,  48  J-  Calcan. 
f^/z/^ 8 .  G aaldcn . caut.  1  yJe fubftitut  Socin.m  con- 
Jil6}^volum.j.  C^lczn.inconf.^j.Socin.confiL  94.^ 
wlum.^.&conf6.  ^confi^.volum.  j.  Dtc. inconf 
^^^.t^conf  4^0. ^conf  ^9$.  Mcnoch.conf  9  5  .nu. 
^Mb.i.nhi  cnumcrat  quincjuaginta  tre$  Dodlorcs 
quihanctcncotopinioncfn.  Idcm  Mcnoch.  conf 
i^o.n.^^Mb  z.(^confl.  lo^^num.  ^^.verfdecimo 
O^ultimoMb.^.  ubi  fcribitfexaginca  cjuacuor  Do- 
AorcsprobaflchancfcBtcntiam.  Ec  hanc  fcntcn- 
tiam  probarunr  ctiam  Ludov.  Molin.f»/i^.  j.rfo 
Hijpanorprimogen  cap.ynum.  5 1.  Marcus  Salon  dc 
f^cc  incomment.adleges  Taurinas  Hijpan.inprooem. 
num.114.  Hieron.  G2h1c.conJiL97.num.  i6.lib.  i. 
Vctr  S\ivd.conJiLii.num.^.(^  6.lib.i.  Vcrum  con- 
craiium,<jaodim6ncptishoc  in  cafu  faciat  defi- 
ccrc  conditioncm  tcnuic  Bald.  inconfincip.  in  caufd 
t^ftamenti  Andrcoli  inUucendo»  Corn.  confsl  loi.  & 
confd.  1 3  o.volum  j .  EAxh^i.inLcumacufilpmipC.  de 
fideicommiJf.]2iiinconfi4^  volum.i.Rologn.  inter 
conf  Alex/indriniconf/^9.vot  4.  Curt^fcn.ro»/  64* 
hlcx.confi  8  W.^.Dcc.  conf^6%.  Socin.  conj,  z  17. 
Curc.Jun.r(??7/i^j.Hicron.Gabr.f:(?;2/8  8.».9-/«*-i. 
&ahimuhirclaciabAncon  Gzht  lib.j^.de  Jubftitut. 
concluf  1.  &  a  Mcnoch .  in conf^  j .conf  i  ^o.lib.  z.  ^ 
inconf.io^.lib.}.  Ecmulco  magishocin  cafu  non 
^cxcludic  ncpcis  fubftitutum ,  quando teftator  fub- 
'  *ltituic  agnatos  in  perpctuum  j  nam  tunc  mani fcftc 
facisfignificat,  vcUcomnino  confcrvarc  agnitio- 
nem  &famiham,Mcnoch  conf^^  n.^i.lib.i.ldcm 
^ct  aquandoextancahafignaiquibusdcmonftravic 
ccftator  fc  vcUe  bona  cofcr  vari  in  famihaMcnoch. 
conf  1 5  o .  V.  5  j . fi*.  1 .  H i  cr.  G  a br.  ra»/  9  7 .    1 5 ♦  verf 
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feeundmcafipsjtb.i.  Etmulcomagisnon  cxcludic 
ncptis  fubftitucum  >  quando  in  civitacctcftatoris  v 
eztat  ftatutum>quodin  fucccflioncintcdati  focmi- 
na:cxcludunturftantibusmafculis>  lAci^och.conf. 
^^.num,6oMb.i,(^conf.xjo.num.  5.  lib.  1.  ^lib.  4. 
frdfumpt.^j  n.ii.  quomodo  autcm  hoc  dc  ftaruco 
incelligcndumfit.an ,  quando  ftatutum  cxcludic 
fccminas  a  fucccflioftc  cjus,  qui  condidic  tcftamc- 
cum;  an  V.  afuccedionc  cjus,  qui gravacus fuic  5  in- 
ccrprctcs  intcr  fc  difTcnciunt.  Aliqui  fcripfcrut,hoc 
intcl!igcnducflc,quandoftatutu  vult  uc  a  mafcu- 
locxcludaturfoeminaafucccflioncpacris  vcl  Avi, 
quiteftamcntuconfccitSocin.fcn.wro;?/ 6  nu.io. 
infin,^conf^  ^.n.idtb.^.Kmnxonf.ij^e^nu.j,  ^in 
confi^t,n.iMb.z  ^inconfi^i.num.^Jtb.i.Cuit. 
[cn.conf4.j.ftatuto  civitati4iVerfreJ}ondemu6,  C urt* 
Jun.r(?»/49.».io.Gozadin.c<?»/8^.;^.i  i.Zuchard. 
in  IMt.  n.  8  5  .verfego  credo,  C.de  ediH.  Div.  Hadr,  teU 
^tend.  K\bzn.C2xAinxonfxi.num  lo. verf  hocidem 
n^idetur.CrsLym.confi$o.num.4^.Socitx.]u.n.  confiL 
♦58  num.so.lib.i.^C3^fh2,l.conf  ^^.n.i^.infinMb.i. 
lAcnoch.conf^ynum.S^  lib.  i.  ^  lib.  ^^.prAfu^npt. 
85  num.ii.verfprimamiUam.  Aliqui vcioopinati 
funt ,  hoc  intclligcndumcflc  ,  quando  ftacucum 
vulc ,  ut  mafculus  excludat  facminam  a  fucccflio- 
nrgravati ,  iia  fibi  non  conftantcs  rcfpondcrunc 
^ocxn.hn.conf.syinfin.lib.^.f^Kmn.confi^^.nti. 
J6'lib.i.  Veriimfcicndumcfljtuncdcmum 
'  hancconjeduram  fumptam  ab  exclufione  ftatu- 
ti  intclligi  quandoomnino  focmina  excludcrccur 
amafculo  li  agerccur  de  fucccflioncab  iatcftaco, 
tKmn.(cn.confiLii^.num.6^.lib.i.  Secusver6,fi  . 
.^non  excluderecur,&  propccrca  ctiam  inccUigi  dc- 
bct,nifiha:resgrav2tusconfccifl'cttellamencum&: 
inftituiflct  i;hum  ipfam ,  alioqui  a  ftatuio  exclu- 
fam  ,  nam  quando  hxrcs  ipfc  a  pairc  fuo  gravacus 
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inflituat  filiam  alioqui  a  ftatuto  ab  inteftato  ez<* 

clufam,fubftitutuscxcluditur,Mcnoch. //^.4.^ri- 
Jumpt.2  ^.num.i  ^prAfumpt  89  num.  loj^  Ter- 
tius  cafus  cft>  qaando  patcr  ha^rcdc  inftituta  filia 
inreceria>infhcuitfilium,  cui(iDC  filiis  decedcnci 
fubtticuitcxtrancum  :hocin  cafufub  .llii  vcrbis, 
iine  Hhis  ,  conc*.nentur  foc.iiin£  Sc  conlcqucotcr 
Depciscxcludiccxcrancum  fubl^icucum)  Socin  inL 
cum  Avus  num.^S.verj  (fuintPM  cafusyff.de  condit,^ 
domonfiratD^c  confii^6%.K  in  confi^^.num,  14. 
lib.i.PariCconfS^  num  ^^.lib,  1,  Curcjun.  confil, 
^  ^.num  i:  A\bza,CjLtd\tx.confii^\,7ium.  \i  Hicr. 
Gabricl.f(7»/97.n«w.n.//i'.i.  Mohn //^.5  de  Hi- 
Jpanor  primog.  cap.ynum  x^.Vtdiochz.  in  confiL  f. 
num  87.  fAcQOcl\.lib,4{,.prAjumpf.  8  ^.num.  iz.  nam 

)  hoc  cafu  ceflac  racio  con  crvandz  agoacionis  >  & 

propccrcamafculinum  concipicfa:  .  ininuin  :  oec 
repugnac>  quod cx  quo  cettacor  ipfc  exclufic  filiam 
mulcomagiscxcludercvoiuicnepcem  quadoqui- 
dem,  qua  racione  prasdilcxicfilios  mafculos  in  co- 
tum  porcionibus  ,  ica  paritcr  ccnfecurin  cifdcm 
porcionibus>pra?dilcxj(rceorum  portcritatcm,  /  lu 
avustffde  co?ulii.     demonfirat  (^L  cum  acutiffimit 
C.  dc  fideicommrff,  unde  non  mirum  fi  plusdicicur 
prxdilcxific  ncpccs cx  fihis quam  filias ,  cum  dica- 
tur  prxdilexillcncpcespropter  fiIios«  Ldeditdofem, 
ff.de  coUat.bonor.    Qijarcus  cafus  ed.quando  pacer 
infticuic  fiIios,quosinvicemfubftituit>reIidla  foc- 
mina>cui  aliquid  rcliquit  dixit  dcinde,  Et  fi  omncs 
'  fihidecedcrencfinc  filiis>  fubfticuo  filiam  in  vica 
tancum  in  reddicibus  domorum,quas alicnan  pro- 

^  hibco,quia  ▼olomancrepcrpccuoiii  familia,  dc- 

,  ccffitunus  filioruminftinKorum>reIi£iafilia,  du- 
bicaturanhascfilia  deficercfaciacconditioncm  ad 
cxclufioncmaliorumdc  familia>  qui  crant  vocaci 
ad  fidcicommifium  ?  £t hoc  io  calu  filiam  non  cx- 
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tiDgucrc  condicioncmrerpc£lu  agoacorumcxifti- 
maot}  ^ocinAnicHmavw,  num.  decondit, 
demonftrat^  Curt.Jun.  conf.  i  num,  i.infin.  Mc- 
noch  lib./^.frAjunjpt  S  5  num. i  j. quia  cxprelsc  ap- 
parctccftacorcm  yolui(Ie>  ut  maDeat  pcrpctuo  in 
familia.Exccpcio  i .  quaQdoparerinfl:icuit^filium> 
cui  fubftituic Hliam  his  verbis.fi  ipfe  filius  deceflTe- 
\  rir  finc filiis , Ruin . confil.i^ i.lib. z.  Cun.]vLn.confiL 
I    3  s.SocmJun. c^;?/ loS.num.ij  infin  lib, i,  Alci^x. 

rejponf.jye.  Vctum  coBtririum  nimirum  hoc  ia 
I    cafu  fub  illis  Ycrbis>finc  filiis  concincri  ctiam  filias« 
fic^;  ncptcs  tcflatoris  volunt,  Alcxan  conf^  5  infin. 
lib  i.f^ cenf  i^Aib.e.Kwin.in confiLi^x.num^z  Itb. 
& .  Socin . fc n »  /.  Gallm, § . nunc,  num.  S9  jfde  liber. 
(     ^pofihutn.Dcc  coKf  }oj  .num.2.&  confiLjyo.  n^  i. 
I    in fin. (ji* num. J.verf fed devenio^ ^ conf  568  num . 4 . 
I     ^\xhz.confxx^num.iz.VQ,ii(conf%9.num  }$,lib.i. 
\     'M.ol nxusadconfuetud.Parifienftit.i.i.  1 6.  num.  7. 
I     Ludov.  Molina inlib.^.Hififon  frimogen,  cap.  5 .  nu, 
I     48*  7.2Mch.in Lhdredes meit^.cum itayinjeptimapar- 
I     te,  num  62.jf.adTrebell.  Hicronym.  Gabr.  conf  ^7. 

num.  1 5  .lib.  I.  &  Achillcs Pcdrocha conf^.  nu.  i6S. 
,  Menach  lib.  ji^.prAjumpt.  8  $.num.i6.  quia  tcftator 
I  hoc  in  cafu  non  abhorruit  fexum  focmininum  >  8c 
fubflituendo  filiam  non  babuit  ajsimum  confcr- 
vandiagnationem&familiam.  fixccptio  ^.quan- 
dopatcrfiliash^rcdes  fccit  univcrGlcs»  &earum 
unadccedentcfincfiliis  >  eifubflituit  filium>  noa 
autcmfubflituit  alcfram  cx  ipfis  filiabus ,  rcproba- 
tur^Socin  inLcumavM6,num.2i*verf fecundusca- 
fffs.ff.de condit.f^  demonfirat.  (^in  conf^.  num.  10. 
lib. } .  Ludov.  Molina.m/i^. }.de Hifi?anorprimogen, 
cap.  5  num.  5  o.  Mcnocb.  lib  4.  prsLfumpt.  8  f .  num.  8, 
quiaficuti  dilcxicfiliamcam  infticuendo,ficeciam 
pra:fumicur  in ea portionc filia: rclnfla dilexiflc  nc- 
ptcm>  Lcum  acutiffimi»C.defideicomm.  pra:terca  cef- 

f«c 
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Hstt  hicratio  conrcrvandasagnacionis»  ex  quo  foe2 

minasipfasinfticuic.  Sxccpao6.quandopaccria<- 

fiicuic  hliosj&  alteri  eorum  moricnci  Cinc  hliis  fub* 

fiicuic  fuperftitem  &cjus  iiiios  mafculos  &.cis  noa 

cxiftcncibus  filias focminas,&  concingic cxcare fo- 

lum  focminas  ucriufque  fracris  ,  rcprobacur  Doc« 

confil.  j  i  8 .  num.  j^.wrj.tertio  advgrtendum^Mcn  o  ch* 

ci^njil 9j,numA7»^lib  4 prAjHmft.%$ num,  17.  hoc 

enimincafufubiUisverbis^  fine  filiis,  concinen* 

tureciamfccmin«e>&ccrcumelt  ceftacorem  magis 

dilexiircillumprcemoricncem  &  ejushliasin  por« 

tione  /ibi  rch(^a  quam  fuperfticem  &  ejus  hlios. 

Excepcioy.quando  paccr  iniiicuicfilios»  &  alceri 

eorum  prcemorienti  fine  Hliis  fubiticuic  fuperfli- 

tem,  velejusfiliosmafculos  ,  &  eis  non  extanci- 

busfoDminas^&evenic,  quod  cxcanc  mafculi  ipfi 

fubilicuco^hocenim  cafufub  illis  verbis  >  fiae  fi« 

liis>non  concinencurfocminjs  &  propcereanepccs 

teftacocis  excludunturancpocibusjMenoch./;^.^. 

prAfumpt.  8  5 1 8 .  ^ 

Quandonomcn  commune  ut  putalibcrorum 

defcendencium  &  ximilium  efi  poficum  in  condi- 

tionefihasfocminas^qu^comprchcnditacmafcu- 

los,&  fubfticucum  cxcIuduncfacminae,Corn.r<7«/ 

x^on  ^.wrfnecverbumMberii  lib,i,  JsiCconf.  141, 

fuerf.tertio  moveor^  ^  verfundecimopro  cAdem  parte, 

lib.t  Exceptio  i.quadotellatorinUiiuitfiliosma^ 

rcuIoscxcIafici|ifilias,  &filiis  fubfticuic  alios  fuos 

dcfcendences>nam  cuac  fub  nominc  communi  cd- 

prehendere  aoluic  focminas,&  ob  id  ab  eis  non  ex« 

cludicurfublticucuSjCrot.^rops^/ 48.»«^  42.  //^.i.Ri- 

minnldSca. conf  185 .inJtn.libA.Kninuonf  1 6 8 . nu. 

i  x.lib. ; .  Bucr.r;^  confil  ^.  Alcxind.confil.  3  8  •  num.  6. 

lib  6.  Rub.  confil  6  x.num.  i.Albzn.confil  i  ^.num.  p. 

Hieronym.  Gsihncl,  conjil.  97.  num.  lyJib,  i.Mc- 

noch. Ub,j^prsfumpt.%  j.n.i).  £x<:cpcio  i.quando 

•  « 
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inciyitatceztacfUtucum,  quod  flantibusmafcu- 
lis  focmina?  non  rucccdanc^nam  &  tunc  fub  nomi« 
ne  libcrorum  vcl  dcfccndcntium  non  contincn- 
tur  focminx  ad  fubftituti  excIuAoncm,  Alcxand. 
conf.i%,num.'7 Mb.6.  Com.inconftl.  114.  num.  ii.m 
fin.lib.z.  Riminald.fcn.r(>7i/.  1 8  5  ».  J  5.  //^.  i.  Crot* 
coHf^^.n.^y*verftertiopr$baturiDcci^vk  Conf.^i^ 
ii^^^^.^RiminaldJun.i/if^y^i/^^^^  num.6iMb.j.  & 
Simon  dcPra*tis^(?»/ 161.  19»  verf,  coadjuva-- 
tur^Mcnoch.lib.^.prAfumpt  SS' ^  Exccptio  5. 
quandocooftattcilatorcm  volui^Ie  confcrvarc  a- 
gnationcm^  famiiiam ,  nam  &  tunc  fub  nominc 
communi  fosmin^  non  contincntur^atq;  ira  fublli* 
tutum  non  cxcludunt, Alcx.  conf^  8  .n.  6.  lib,  6 .  Al- 
hzrx.confi^.n  u.Roladd  aVall.  c()»/8i.».}}  verf 
<^  in fortioribw  terrninisyltb  5 .  qui  nu.  4 1 .  verf  ulte- 
r/«/5rf/«r»r,fcripficpoftDecium &aIios,  teltatorfi 
ToluiHc  confcrvare  agnationcm^  fiiimiliam>  qua- 
doinftituit  mafcuios  &  focminas  cxcl  ifit.  Exce- 
ptio  4.  eft  quando  teftator  m  aiiis  fubftitutionibus 
lcmpcrvocavitmafculosjiocctiam  cafu  fub  vcr- 
bocommuninoQ  coutiacntur  focmina:  ad  fubfti- 
tucicxclufioncm>Crot  conf^%  nu.j^j.  Rimin.fca. 
confi^S  ^.$6. 

ConditioharccxprciTafi  finc  filiis  vclliberis> 
vcldcfccndentibus  dcccflcricnon  requiritut  iilii, 
Tcllibcri  vcl  dcfceodcntcsin cond  tione pofiti  cx- 
tcntgravato  ha:redcs>fedftIacorum  cxiftcntia  fa- 
cil  dcficercconditioncm,fatis  enimc/t,quodcx- 
tct filius  vclalius dcfccndens gravati > etfi  cjus hx^ 
rcs  honorum  noa  cxtet  Comcnfis ,  in  i.filiu/.famil, 
§.fiquitijfJelegat.  i .  glofl^BarcoI.  &  Comenf  in  1. 1 . 
C.de  condit.infert.\mo\  inlexfa^o,§  ult.verbjmad^ 
glvjffin  ff.  adTrebell.  ^ibidem  Claudius  SyfcUius, 
num.S'  ^  Rip^  num.  i  ^.Mcnoch.//^.^ pr&Jumpt  8  9. 
nu.iQy&prdfumpt.i     n.ult.  Dixi,  quando  harc 

coa- 


\ 


|t4  libJ.deiiUm.vaimt4t: 

conditio.fifiQefiluSyVelliberisTeldefceodeatibiiS 
'  deceflrrit,  aiteftacereif  fo  e(^  expreflat  aam  fecm 
C!ft,ubiDonateflatorc  eft  cxprcfla,  fed  lex  prxfa* 
mic>de  qua  condicione  uciu  ia  feqaenu  rcgula  a- 

Sipaterinflitaitfiliam  »  &  etihi  grayiaTit  poff 
morcemfuam  reftitacreaIteri>fabintcIligfrurcon- 
ditiOf  fi  dece(rentfi&eiiberis»/.^i!ii»4iaf/fj/?m..C 
jUmmmijf.LginertiRur.ittumMmtm^C.  de  infiitm^ 
^fubfiituf  Soarcz  inthefaHr.comm  opin.lit.fx69^ 
Cxih^\A.f$tbfiit»tiOi rtg.j^  Capra  inlit.  /  5  GaTft^ 
if^.x^^/Snr.£ai.9iifffii.io.  Aaton  Gomez  /f^  i.^mi 

riar  refolut.cap.$.num  14  wr/  infero decimo tertio ^ 
^num.} xMcnochMb.4.prifumpt.ip.num.i.  e^n» 
19  (^iiitMi^;ii<.  Gabr.A^.4*^e;S(^«r0iMj»».^^iM^ 
Bxceptioi.fiavusihftitait  nepoccm,  vel  proavul 
infticuic  pronepotcm  &  aiios  deinceps,  reproba- 
tii&A^upi^  Sodn.  inL  emdi 

0vus,num,%9  Jf.de eondit.  demonfirut.  nomen 
nimpofleritac  s  quoufuscft  Jufliniaous  continef 
defcendentesiniafinicum>  Meaoch.  lik^frdfun^^^ 
S^.uumto. .  Bxceptio^.  fifilins  non  fit  maurnlut' 
fed  focmina»rcprobatur,  cumidcm  fit  in  uno.quod. 
in2ltctoJ.cumueutiffimi,C.d$fideicommiJf.  Bntt.i^'^ 
Cz^cntiuLeumuvu5yff.  deec$Bdit  ^  slemonjlratk^ 
Kmn.conf,77.  num.  1 5.  Qui  intclligit  veram  euam ^ 
efle,  quandofoeminaeflct  excluia  a  ftatuto  bb  mr^ 
icvdM,ac&DctinBfUteenfil,\$.(jp^inc0nf. f 8 1  im. 
&RimiaaIJ.Junc^»/f  57.»i#  15  /1^.4.  difll-ntiunt^ 
Exceptio  j.fialiafueric  mens  cctUroris.Meoocluj 
Uf.4.frtifumpt. %9.num  6^&ii. verj ult  eum triti  ^ 
fiff.  eft  enim  pf arfamprio  jaris  tantttm»Boa  autemf 
jarisScdc  jurc,  &  idco  admittit  probationcm  in^ 
caf^ip^um.  £xccptio4.fia9npaceryelaTas  pa- 
crteratti^alittfTecxliaetmateraaaiceadeas  j  qai 
beros  ia  poceitace  ^oa  lubec^fabllicucric^  Ud  bixi 
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etcepcio  ref robacar,Ancon.Gomez  lib.ucaf.^^nu», 
)  1.  wrf  feptimo  ixtende.  Tyraqucll.  inL/iunquamp 
inverb.patronustnum,  i  .Cod derevQcand.donat  Me^ 
nochMb,^.prAfumpt.29  num.^6. cum quatuor  Jeqf. 
Exccpclo  5.cfl,{iccftatoraliiquamlibcrisfuis  fub- 
ftitucrit,Antoa.Gabricl.//^.4.</tfyf^W(?w;w.  concluf. 
i.num  ^S  cumfeqq  EminSo^itz.inthefaur.recepe. 
fenteneJie.p.numAi.Mcnoch  lib.j^ prAfumpt.S9.nu, 
zi.fy*  ^/^.cumfedecimfeqq.  Exceptio  ^.videtur,  fi 
fiiionacurali,noQ  legitimorubflitutio  fitfa^fla^fed 
reprobatur  lAcnoch.lib^.prAfumpt.S^.num.t.verf. 
hi6 conftat. num. ii.verfextenditur primo,  An ton. 
Gomcz  lib.i.cfip.^.nu.  j  i.verf  (extoextenditur,  cum 
I  *verffeq  Admittitur  camcn  hafccxccpcio,  fifilio 
naturali  plus  fir  rclidlum.quam  lcz  pcrmittit ,  in  co 
^  cnim^quod  plus  rclidlum  cfl  cxccptioni  propofica» 
,  locus  c/l^Mcnoch  d.num.  ii.verf.extenditur:  dc- 
I  indc  admittitur  in  filio  fpurio  Hodciicus  Suarez. 
I  inallegae  Z7.num'ii.(^num  17.  Anton.  Padill.i;^/. 
j  cumacutiffimi.num. i  i.Cdefideicom.hcio.inc.prA^ 
I  Jintia.num^o  ^ .deprobat,  Monoch.  d,  num.  M-verf 
extenditur primo.  cftqi  ratio,quia  patrcm  nohabcr^ 
quem  ofl:edercpo(rit|&  ob  id  ci  nihil  rclinqui  po* 
ccft.  Exceptio  7.  vidctur,  fifilius  naturalis  velfpu- 
rius fitlcgicimatus, fed reprobatur>nam  & hic  gra« 
vatusreftitucrepoftmorrcm>inielligiturgravatus,  \ 
fif\nc\ibtnsdcctSciit  Socin,inl  cumavu6ynH.  57. 
ff.de condit  ^ demonftrat.EsLld.in  Uum acutijfimi, 
j.(!f^ibid.BirbsiZ.num.ii9.]^Cnum.j  Dcc  num.ii. 
C.de fideicommJ^iiac^ncW.tn  l.fiunquamy  in  verb  fu^ 
fceperii  lib^rosynum.69.pollKip2Ltnibidem,qudft.)o^ 
Aotou^Padill.i»  d.Lcum acutijji^/;i,num,  1 7.  &  hanc 
featcntiam  vctam  clTe  cxiftimat ,  Mcnoch.  libr.  4.. 

IJfr£fumpt,S9  num.ix.  Etfi  coim  Juftinianus,  inL 
generaltter,§  cumautemyinfin  C  deinftit.  ^  fubftit. 
dixeri  t?  quod  conltiiucam  fucrit  ia  j  uAis  li  beris,  fe 
I  Bb  «xtca- 
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cxtcndctc  ad  naturalcs,  quoad  portioiacm,  ^ax  ci* 
rdinqui  potcft,& j  ufti  liberi  dicantur  nati  ex  juftis 
cu(>tii$;  attamen  filii  lcgitimati  confequuntur  jura 
lcgitimorumi  &  nihiialcgitimis  diffcrunt,i 
cMtM  authent.  quib.mod.  naturaL  ^fficiant  fuK  Er* 
ccptio  8.  vidctur,finonfiliofedfilia2  velncpoticx 
filia  dcfccndcntirubftitutiofitfacla^verum  repro- 
batur  Ancon.Gomez.//^  i.^varUr.refolut.cap  ynu. 
j  x.x/erf  qfutrto€Xtende.  Exccptio^.  vidctur,  fi  li- 
beri  >  quibusfubftitutiofadlaeft,poftmortemte- 
flatorisfuntconccpti  &nati ,  fed  rcprobatur  Aa- 
ton.Gomez  lib.i.^uariar.refolut  cap.ynu^  j  j  uerf 
^notAbilsterextende.  Exccpcioio  fiis>cuifubfli- 
tutio  cft  fada,tcmpore  teftamcnti  faiti  liberos  ha- 
bucrit>  CsLlitcaiinl.cumacuttJ/imi,num.6.  Lcd.di 
fideicommijf.Komzn.confiL  ^yo.num.  j.Socin.i»/. 
cum  a^vu^yn.yS-^conf  i  p  i.lib.  i  Dcc.  in l.genersli- 
xer,§.cumautem,num.i  i  conf^ij^n^^.conj.  591.1». 
x.conf^  8  I J  .Parif.f^?»/i  9^n.^  ylib.  i.Grat  confiL 
^.num.^Jib.  i .  Curt  Jun.c<?»/ j  8-  Soc  n.  Jun. 
confioo-num.i  iMb.  i^(^conJ.iiS  num.  49.  ^nHi 
SfjJib  i  ^  ibidem \nzoniusB\it^os  infub/criftione 
undecima.  Idcm  Socin Jun.  conj,  1 1  i.num.j.Ub.  5. 
Tit2.(\\ic\\.inlfiunquam,  inprAfatione  ,  nutn.  6^.  ^ 
inverb.filiostn  iS.C.derevocand  donat.  Anton.  Go- 
m c  z . //^.  j . 'i;^r/^r.r^j^/«r. r.  ^ . »« 3  6 .  A  n  t o  n .  P  a  d  1 1  la. 
inl cum acuti(ftmi,n.  i$.infin.Cod,defideicomt?iiJf  6C 
'Rmzn.Coilsi.incfipaterySn  i  .part.  in^verb.fi  abfque 
Iiberi4,num,9.detejiam.in6.  Rmiinald.  Jun.  confiL 
^  ^y.num.i$.  &pro  hac  opinionc  primo  perpco- 
dit\itj.generaliter,§.cumautemy  Cod.de  infiitt4t.  \ 
fubftitut  inillis  vcrbisnon  cft  vcrifimilc  ,  quod  ii 
dcliberiscogitavcrit,  qua:  verba  figaificant  con- 
ditioncm  lubintclligi  fa  vorclibcrorum  poftca  na- 
torum,dcquibus teltacornon  cogitavit)  noa  au- 
tcmrefpcAunat-orum.dcquibus  facis  dicitur  co-^ 

g^itaflc, 
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guaiTejex  quoprxoculisei  cranCi&  quosfacilepo» 
cuiiTec  ia  cohdicione poaere  y  (i  YoluiITec  >  fecund^ 
pro  hacopinioneperpcaditur,/.yi^«//rfr//,^/.yir5 
innuroyC.detefiam.miUt,  ubi  fimilesfcic,  fe  filioa 
habcrej&eosDonin(\icuac,  vidccureos  ezcludere 
atqj  exhsErcdarcjCcrcio  zAA\xc\t\iXyLfiunquAm>C.  de 
fevocand.  donat.  ubi  Lcec  fupcrvenicntia  filioruax 
excludac  donacarium  ,  conjcdura  piecacis  i  acca« 
men  libcri  jam  oaci  ccmpore  donacionis  i  imo  Sc 
poitea  nati>de  quibus  conftat  ccftacorem  cogitafle» 
Monoperancurdonacionis  revocacioncm.  Vcrum 
adhuc  fubincclligi  hanc  codicioncm ,  fi  filius  in(H- 
cutusdeccflrcricfinc  libcris,ctiamncpoces  &  fimi- 
les  ccmporc  ccftamcnci  condici  crancnati  &  cogniW 
ci  ccftacori  volucrunc  Comcnf  Lcum avu4,n.  5 
de  condit.^  demonftrat.CoinAnl  finita  generaliter  ^ 
§.cum  autem,n.y.C.desnJiit.(^ful?!lit.^conf.i  1 7,». 
6.f^ confii^y.lib, 3 .  Marian.  Socin. fcn.  in L hAredff 
mei%§xumitayn.iyffladTrebell,Kuin,conf.jj.n  14^ 
lib.t.  ^confii^  i.n.io.verf  nonobfiat  ^u&q^y  lib.  j, 
Jaf.  inlfinttageneraliter^^.cum  autem.verfnunc  af* 
fumotCMinflst.^fubftit.  Mcnoch.r(>»/i8  i*»«.xi. 
lib,}.(^lib.4.prdfumpt.^9.n.jy,  ubiaithanc  pofte- 
riorcm  fcnttntiam,  fc  vcram  cxiftimarc,  &  conje- 
duram  pietacis,de  qua  in  l.cum  avuiyff.de  condit.  ^ 
demonftrat.  locumetiamhaberein  jamnatis»/.»4fr» 
fH^rfiparentibwSyff  de  inoffic.tefiam.  &  majorcmcflc 
alFcdioncm  crga  jam  natos  quam  nafcicuros>  & 
di(^o(\i\oncmyLcum  acuttffimiiCod.de  fideicom.^  L 
generaliter,f.cumautem,C.deinfiit.^ fubjlit.  ctiam 
cfl'cfavorefiliorum,ampliando  fcilicccrcfponfura 
P^pini^niyinLcumavM y  noncrgodcbcri  opcrari 
r«ftri(flionc:Ec  non  fequi.ceftator  fcivit,  fe  ncpotea 
haberc,  crgo  voluiceosper  fubfticucum  excludi» 
•  fedpocius  prajfumi  dcbcrcquod  credidcricavus.fc 
lac.s  vocaftcnepotcs  vocandocorum  pacrem,  qui 
r  fib    ii  did^ 
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dicitur  eadcm  pcr  fona  cum  filiis :  ncc  obftar^tyFiP- 
utcerti,&Lficuminutero»C.deteJlam  milit.  hocc- 

nim  cflc  fpccialcin  teftamcto  militis,  quod  debcat 
adlitcramintclligi,&nuUamadmittatintcrprcta. 

tionem:&non  valcrcargumentumdc  donationc 

adfubftitucioncm,  &rationcm  difFercntia?,  qma 

faciliastoiliturjusquaercndumcx  ultimavoluDta- 

tcquam  cx  concradu,/ fijponjm^fimaritsfs  ,f.  dt^ 

donatjntervir.&uxor. 

PlancadmittiturhaecHxccptioquatuor  in  cah- 

bus.  Primus cft,quando  tcftator  infti tutis  duobus 
filiiscosgravavit  rcftitucre:  fed  in  fubftitutiont 
unius,adjccitconditioncm,fidcccflerit,  finc  filiis 
jam  natis:  infubftitutionevcroalceri  fafta,  nihil 
dixic  hoc  cafu  non  fupplctur  condicio in  perfonam 
alt€rius,Burfat.e:(?»/i/.4<^o-»«^-^  3-^*^  4,Riminald. 
iMn.conf^iJ.numAS-l^^  S  tAcnoch.UL^prA/umpt, 
%p,num.9^.  Eman  iColUinl.fi pater.in  i  .part.  in 
wrb  fiabf%  lsberis»num.  i  o.deteftament.in  6.Dcc.  in 
confj$i.num.S'V2n{.conf  1  i,num.  10. lib.  4.  Grat. 
conf^  num.io  //i.i.CurtJun  conf^  i.nu.6. Socin. 
]Mn.conf  11%  num,4,i.lib.i.  Eacftratio.quiadum 
pofuit  in  condicione  nc  potcs ,  cx  uao  ipforum  filio 
diicturaliosaltcriusfihiponcrenoluiflc  ,  quia  fi 
volui flctjUt cos facilc nominarc potuiflct.  D \ flcn- 
u\inzB:ith2it.inlcumacutifm)ijHum.i9^  &  Ruin. 
gonfi^i.numAi^wrfnonobfiatetiamylib.  5.  Bcrta- 

2olconf.7%  n.i$jHciviltbu4  Altcr  cafuseft,  quan- 
dotcftatorfiliojamnatoaliquidlcgavit,nanatUDC 

prxfiimicur,  noluiflc  cum  poncrc  in  conditionc, 
quoadcxclufioncmfubftituti,ahoquicum  fic  cx- 
prcfsc pofuirtct  in  conditioncficuti  ci  lcgaYii,Ro- 
m^n.conf^yo.Dcc.confz^^.num.n.  Tcrcius  ca- 
fus  cft,quando  a vus  tcftator odio  profccutus  fiiif- 
fct,ncpotcsjamnatos,nam  tunc  fubintclligi  non  • 
dtbct conditio acl coruna commodum,  Socia.f»/« 
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eumavus.num.  70.  'verf.ult,  aUegat,  Menocli  lib,  4. 
frdfumpt.Sp.n.^^.verf eff  (^aliaconje^ura.  Quar- 
-  tuscafuseil,  quaDdoceftacor  rcliquic  Icgacum  vel 
fideicommiflum  rci  parcicularis,  nam  cuoc  confti- 
cuenda  cft  difFercnciai  aQncpoccs  filii  infticuci  & 
gravacinacicileoc^annoQ  ccmporc  condici  ccUa-^^ 
mcntuSocin, in Lcum avM ynum.  \  ^^verffed  alids 
hacinmateria^  Mcnoch.lib./^ pr^fumft  %^.num.9\. 
verfreceditur^tertio,  Exccpcio  1 1.  vidctur  fi  fi- 
lio  dcporcaco  fubfticucio  fada  fit,  fcd  rcprobacur 
Baid.  inl.cumacutifjimi,  ^ibid.  Padilla  num,^x^ 
Socin.  in l.cuma^vue.nu.  1 00.  ff.  de condit,  0»demon^ 
firat,Mcnoch  lib.  ^.pr&fumpt,  %9.num.  30.  Excc- 
pcio  1 2.  vidccur,fifilioarrogato  fubfticucio  fic  fa- 
fta  j  fcd  reprobacui,  Socm  in  l.  cum  avu4y  num.  5 
verf  fedcumconjidera. Mcnoch./i^.  ^..prdfumpt.  S 9* 
num.^i»  Biccpcix)  I  j.fifilioadopcivofubftitucio 
ficfadla:  dc  iiac  cxccpcioac  divcrfas  funt  opmio- 
ncs>una corum ,  qui volunt  difpofitioncm ,  /. acu^ 
tijfimiycu^m  locum  habcrefifiiio  adopti  vo  propric 
ficdiftofubftitucioficf^da,  &  ita  hanc cxceptio- 
ncm non cflcad!iiictendam,&  ita  volunt  Comcnf. 
in Lcum avu6,infin  ff.  de  condit.  ^  demonftr,  FulgoC 
inLgeneraliter^^.cnm autemtnum, 6, Cod.de injlit, 
fubftit.  Barbac.  in  l  cumacutsjjimi,num.  187.  Rimi- 
nald.Sen.  in conf^yS.num.  3.  ]zCind,^.cumautem , 
verffecundomodopoteRintelligi.  &  Picusi»  /.  Titior 
^,Titiaynum,6  3  .verfveldicipojfetffje  legat.  z,  Mc- 
noch.  lib.^.prAfumpt, ^9. num.  ^i.  Rationcs  (i.) 
quodadoptiviinomnibusfimilcsfint  filiislcgici- 
mis&  nacurahbus,quoadcfi^cftum  fucccflionis,/. 
fiteparenSyC.deJui6  ^ legit.hicsiutcm  cfFeftus  fpc- 
datur  in  cafu  difpofitionis,/.  cumacuttjjtmi,infin. 
(1.)  conjcdura  pictatis,  in  qua  fundata  efthac 
difpofitioitaconfidcraturin  adopcivo ,  ucin  lcgi- 
timo&  nacurali,  (j.)  quod  Impcracor  Juftinia- 
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nus,  in  l gener^iliter,%.CHm  autem.C,  deinfiit  fub" 
fiit.  ftatuit in  filio  naturali  gravato  (ubintcUigi  hac 
conditioncm,  fi  dcccflcrit  finclibcris,  atquc  major 
cit  ratio  io  filio  adopti  vo  quam  naturali ,  fiquidcm 
lcx  plus  tribuitadopcivo,quam  naturali,  quia  ado- 
ptivus  in  totum  fucccdit  patri  ab  in  tcftato>  natura- 
lis  vero  in  duj^bus  vnciis  tantum  fucccdit,  Authen^ 
Iicet,C,de naturalib.liber.  3c  in  adoptivum  tranfic  di- 
goitas&nobilitaspatrisadoptantis,  Lper  adoptsa^ 
nemiffdeadopt.^l  Senatorisjiltum  ff.de Senat,  hadc 
autcm  non  cranfcunt  ad  tihos  naturalcs ,  ut  fcribuc 
Baitol.  in  L  i .  verf.item poneex eodem ,  Cde  digmtat. 
lib.  1  i.BzldjnLcumlegitimAyff.  deftatu  homtn.  (^.) 
quod  tota  ha^c  dipofitio  eft.favorabihs  atque  ia 
difpoficione  favorabili  adoptivus  nihil  pcnitus 
^i&citklzgmmo  ^  Mzm2\i,l.i  ult  ff,de legat. prA- 
fiand.  Altcraopiniocft  corum,qui  volunt  difpofi- 
tionQmyl.cum  acutiJJimiiCXtznii  uon  dcbere  ad  fi* 
lios  adoptivos,&  itafcntiunt Petr  &  Cyn  inlgene^ 
ralitery  §.cumautem,(^il?id.  Alb.  num.  i.  ^  num.  6. 
AIcx.  inLexfa^o.§.[iquisrogatU6yili.num.  i  z.ff,  ad 
Trebell.  (^ibid.  Claud.dcScyfclI.««wi.  j.Socin.i»/. 
cum  avu^ff  de  condit.  ^  demonfir.num.  j  6.ver ffeciu 
autemvidetury  D^cin  d.§.cum autemyin  7.  limitat. 
Tiraqucll.  in  l (i  tinquam.inDerb.fufcepsrit  liberos,n. 
io»C  derevocand.donat.  Aaioa.Vzdill.in Lcumac»* 
tiffimi,n,i%  C.defideicommiff.  Rationcs  (  i.  jquod 
hxc cft  maccria  cxorbitans ,  atq^  in exorbi tantibus 
noneft  ^ztmtSzcxicTidOiLfivero.^Mjure  ff.  foiut^ 
tnatrimon,  (1.)  quodfilius  adoptivus  non  fic  pro- 
pri^  filius,  Lfiliotquempater ,  inprinsip.ff.  de  liber.  ^ 
fofihum.  L  adoptionesff de  adopt.  ( } .)  quod  fiiii  ad- 
opcivinoncfticiunturdcfamilia&  agnatione  ad« 
optantis,  Larrog<ito,ff.  deadopt.l  cum  in  adoptivii , 
jiltimCod,eod.§.fedhodie,Inftitut.eod.  (4)  quod 

dii^ofitip^/.c/^^^ri^/ii^^^^fitfuadataiA  caufa  oa* 

curali. 
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curali>  BOQ  aurem  in  patria  poccftace  >  /.  cumavm, 

ibi,  conjeHuyiipietatU^  ^  l.cum  acutijjimi %  ibiy  nca- 
licDas  fucce(IioQcs>  ^  l.generaliter  y§,  cumautem^ 
ubi  dc  filio  nacuralijdcm  lUcuicur >  quia  &  in  filio 
oacuralimilicacraciofaaguinis,  cumcamca  filius 
nacuralts  noa  (ic  in  poccilbacc  pacris>  $.  i .  Infiitut,  de 
fatr.poteft,  (5,)  quodfiliiadopcivinonfaciunc  dcr 
ficcre  Edcicommiffkxinyl.fideicommijf ff.de condit.(^ 
demonftrat.  LJiquis ita in  tefiamentOy  ^/JiiSyCui.ffde^ 
/^^a^z  rogopari  racioneidcmdicrndum  cife  ia 
I     cafu  pra^fenci.   Hifce  racionibus  rcfpondcc  Me* 
I      noch.  d.  lib.4^pr£fur/9pt.      anum.  ly.uf^ad  num» 
\     46.  quod  imo  Sc  in  exorbicancibus  permiiTa  fic  ex*  " 
I     cenfio  ex  idcncicacc  racionis ;  lc  in  hac  maccria  noa 
I     coDfiderari,  an  quis  ficpropricfilius^anDoa^fcdfo- 
I     lum  an  loco  filii  iic  refpcdu  amoris  Sc  piecacis ,  Sc 
i     refpcdudebicjefucceffionis  abinceftaco:  Necco- 
j     fiderari  an  quis  fic  fub  poceftace  fubfticuencis>quod 
I     filiusnacuralisnonfic]npoccfUc0,  dc  camcnin  eo 
,     hazc  difpoficioobcincc:  Ec  noncam  nacuralclan- 
I     guinem,  quam  cfFedtum  iucceffionis  cum  aliqua 
I  -  charicace&  piecace  coDjuadum  confidcrari ,  noa 
I     aucem  modicam  efie  pacris  adopcacis  erga  adopca* 
I     tum  chancacem  &  pipcaccm :  8c  cafum ,  /.  fideicom^ 
;     mijftim.jf.de  condit,  ^  demonflr.  ^  l  fiquis  ita  in  tefta-^ 
I     ment0,^fiis,cuh ff.deUgat,  1.  admodum  efle  diver- 
I     fum,nam  dum  ccftacor  ibi  initicucum  gra vavir,  fi 
;     deccflcricfinefiliis,  facis  appacec>  ceiiacorem  in- 
I     tcllcxiflc,fi  deccflcric  fine  liberis  a  fe  progenicis 
I     non  aucemdeadopcivis ;  Ecideo  nuUam  eflc  ra- 
I     tionem ,  nullamquc  aiFcdioncm  qua:  dici  poffic» 
teftacorem  illum  inccUcxifle  de  filiis  adopci  vis .  di- 
,     verfurti  autem  hic  eflc,  quia  ipfemcc  celtacor  eft  il^ 
I     lcquiafc  adopcacum  infticuic  &  gravavic,  &  eri 
ga  illum  affc^lioncm  demonftravir.  Exccpcio 
14.  vidccur  »  fi  filig  emancipaco  fubfticucio  fit  , 
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fa(fla,rcdreprobacurBartol.ComcDf&  Socin.  in  L 
€umavu6,ff.decondtt,  ^JemonJtrat.  AncoB.  Padill. 
inl.cumacutiJftmiyn.i^.C.  de  fideicommijf  Mcnoch* 
lib.^pTAfumpt.%^,num  j  Exccpcio  15.fi  cxtra'*' 
neuscumfiliohxrcs  fic  inftitucus  &  uccrquc  gra* 
▼acus  refticucrc,  hxc  cxccpcio  coacco  vcrcicur  „  hoc 
cciamcaruinperrona  fihi  fubincelligi  condicione 
hanc, fi fincljbcris dcccfTeric^  ecfi in pcrfona  cxtra- 
cci  fubintelligi  non  poflit,docucruntJoan,Baptift. 
kizn(k\Scycr,^Soc\rL.iul,avtis,num.  5  i.ff  deconr 
dit.^demonfirat  Idcm  Socin.in Lh£redesmet9§.cum 
ita,  num.is  ff.adTrebell.  Corn  confii^y.  num.  z.  ^ 
S^lih.i.  Anton.PadiIi./»/r«i»  acutiffimiynum.  z^. 
C  de fideicommiff,  Sc  Opinionchanc  fibi  magis  pro- 

bati,aitMenoch.//^.4.^^'^^y^'''''/'^  ^9  num  51.  cum 
verifimihus fit  patrcm  tcllatorcm candem  pictatis 
caufam  confidcralTc  hoc  in  cafu  crga  fiUi  fui  poftc- 
ritatem,quamcon(idcraflcdicimus,quandofolum 
ipfam  filium  vocaflct  &graYaflct.  Contra,  hoc  in 
caiueciaminperfonafilii  non  fubinteUigi  condi- 
tionemhanc  ,  fi  finc  liberis  dcccflcrit  volucrunt 
Comenf.  indJ.cumavus,  Joan.Spcrell.  in  Lintefia» 
mentOyC.de  tefiam.  milit  Anchot.inconfi^^.,  Ruin. 
conf.  }  num.iS'&inccnf'  \  57.»«^»  8  lib.  z.  &  Dcc 
in  conj.  ^o^.wrj.tertio  facit.  Bxccptio  i  6.  fifilio 
ipiricualifubfticutiofitfada,  aam  etfi  filiinomcn 
obtinccnon  ramen  pietas  &aiFcd:io  naturalis  erga 
cum  confidcratur,ficuti  crga  filium  naturalem,  Pi- 
c\isinlTitia3§.Titiay  num.jt  ff.deUgat.  1.  Jacob. 
Menoch  Isb.^.prAfumpt  ^^.num.^^^  UiflenticBar* 
i>at. ind.l cum ajutifftmi,  Excepcio  ly.fipacernon 
inft;icuitfilium,fcdcum tantum in  conditione  po« 
fuic,utfidixic>infticuoCajum,&fifihus  meus  de- 
ccflcricincra  vigefimumfua:£cacis  annum ,  gravo 
ipfum  Cajum  rcftitucre  hxreditatcm  meam  Scm- 
pronio«  Illc  fihus  tcftacoris  jam  apparct poficus  in^ 
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condicionecaDcum^&ideocondiciohxc  cacica,  fi 
^filius  deceflTcric  fine  liberis  non  fubinccllioiicur, 
Bsiitol.ini  quijilium  ^.Sabinn^ ,ff  sd  TrehelL.  (^ibi^ 
d&m  Imol.  wr/ ultimo  diligenter  n9ta.  Caftrenf  in  L 
^  cumavWi  num.z.^ibidem  Socin.num.  5 8  Jaf  inl. 
'  generaliter,§.cumauteminum  9.C,deinftit.  ^fub^ 
fiit.  ^ tbtdemDccnum.  1  z.idem  Dcc.i» conf  581.»^ 
I      8  .wrfulteriu^j  Rimin  Sen.r^?»/ 1 8  ynum.  1 1 .  lib.  1, 
1     Kmn.conf  10 6 Aib. Curc.Jun.  inconf^  5 .num.  g. 
I      Socin.Jun.mfo»/ioo.»«i».8.//^  i.  Ancon.Padill./» 
I     LcumacutiJfimi.num.^g.C.de fideicom  Eman  Cofta 
I     in  cfipatertin  i  part  in  verb.fi abf^  liberi6»num  1  ijn 
I     fin  de  teftam.in  6.&  Hicr.Zsinch.tnl.hAredesmei ,  §, 
I     cumitajnjpart.num.  i.ff  ad Trebell.  Menoch.&i. 
I     j^.prAfumpt.%^  num.is^.  Excepcio  iS  vidctur  eflc 
I     in  fubfhcucione  fada  donacioni  incer  vivos,  acque 
I     icain  concradujquigracia  uniusparcis  cancum  eft 
I     celebracus,ucpuca,fipacerdonac  dcfccndcnclcum 
I     oncrcrefticucndipoltmorccm  fuam,fcdha:c  Ex- 
i     cepcio  reprobacur,nam  &  hoc  cafuinceUigicur>fi  is 
I     defcendensdeceflericfineliberiSjBald.  inl  acuttffi» 
\     mi,num.  i ;  .Cod.de fideicomm,  Cactialup.  in  Lgene^ 
I     raliter,  §.cum  autem,  q.y.C.deinftit.^fubftit.Socin. 
I     inl.cum avu6, ff.de condit.(^ demonftr.  num^  97.  Jaf. 
I     inLf.num.igy.C.dejur.Emphyteut.  Didac.Covar. 
I    fraff  q.  3  %.num.ii,  Cofta  incap.fipatery  in  i.part.in 
I     v€rb  fiabf^Uberid,num.  1 5.  Ancon.  Padill.  inL  cum 
I     acutifftmi.num.  1  i.C  defideicom  Menoch  lib.^.prd^ 
!    fumpt.%$.num.i  51.  quicamen  omnes  hanc  exce- 
pcionemadmiccuncinaliis  concradibus  gracia  u- 
triufquecontrahencium  confcftis.  Excepcio  i^. 
:videcurifi  gravacus  non  cft  infticucus,fed  ei  morcis 
caufa  eft  donacum ,  fed  reprobacur,nann  fi  ceflacor 
donaTicfiliofuomorcis  caufa>&poft  filii  morcem 
Toluic  bona  a  fe  donaca  pcrvenirc  ad  alium ,  fubin* 
ccliigi  dcbec  cacica  haec  condicio^  fi  filius  dcccflecic 
.0.  Bb    /      ,  finc 
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fincltbcris, Socin.inl.cumavw, num.9%»jf,de  cm^ 
dit.^demonftrat.  glofl'  Bald.  &  Salicct.i»/.  i.Cde 
donat. mort.cauj.  An ton.  G a bricl. lib.  4  concluf.  in  tit» 
de fideicomm,  coneluf  1  num*  1  o.  Didac.  Co  var  pra3m 
quAft.cap.  3  8 -num.  1 1 .  Mcnoch.  lib.  4.  prA  fumpt.  89. 
numj^o»  pcT Igeneralitery^.cum autemyC.de sn/lrt^ 
^ jubfitt.  ibi ,  rcl  querit  vcl  dcdcrit,&  quod  dona- 
tio  caufa  mortis  elt  fimillima  lcgato>  /.  i.  ff.de  legat. 
i.atquc  in  lcgatis  fubintelligitur  conditio  lijec. 
Exccptio  to.  vidctur,  fi  pia  caufa  fit fubfticuta.ha^c 
cxceptio  adinittitur.    PriiJio  quando  agitur  dc  rc 
aliquapart2culari&  nonmulti  valons,  quod  qua- 
dopiacaufacltfubftitutain  rc  aliqua  particulari, 
&non  multi  valoris,  uon  fubintcliigatur  condi- 
tio  harc-.fi  fine  liberis  deccflcritad  pia?  caufie  cxclu- 
fioncm,  Socin.  Jun.  in  confil.  ixynum  i^.lib. 
'Dcci2n.inconflL1.num  105  //A.i.  Secundo.admit- 
titur  cxccptio  haec,  qiiando  tcftatof  reliquit  pia: 
caufaj  pro  male ablatts  atquc  ica  pro  cTonerationc 
confcicntia^)  namhoccafu  non  dcbet  fubintelligi 
conditiohasc tacitafi  deccircrittiDcliberis  ,  Cac- 
cialup.  &  Decian.  inl.generaliter,§.  cumautemyCod. 
deinftitut.  Qrfubfiitut.  Socin.  in  l  cum  avus ,  ff.  dtj 
condit     demonftrat.B  xrb^t  in  l.cum  acutf/fimi » nu. 
i  8 1.  Cod.defideicomm.  Guilielm.  Bcncdidl,  in  cap. 
Raynutiu^,  in  verb.fi fibfque liberis.iL  i.nnm.  15.  dcj 
tejUment.  Tivzquclljn  traSi.  deprivileg.  piA  cauja » 
privileg.  62-  Eman.  Coli^incapfipateryin  i  part.in 
verb.fi abjfjf^  liberis,num.    . de tefiam.  in  6.  Mcnocb. 
lib.^pr&fumpt.%^.nu.  115.  Dilfcntit  Joh.dcMontc 
Spcrcll  in L cum aeutifftmiyC.de fideicom.Exzv2 h unc 
podcriorcm  cafum.quando  agitur  dc  omnibus  bo- 
nis  teitatoris^  vcl  (alcem  dc  majorc  partc  eoru,coQ- 
ditio  fi  finc  libcris  dccefl'crit,fabintelligitur .  &  id- 
co  cxccptio  hacc  rcprobatur  ,  &  libcri  ipfius  filii 
grava(i  excluduDt  caufiim  piam  fubftitutam^BalcL 
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&  Pi^ulCaftr.  in  l.cum  acHtiJfimi ,  C.  tle  fid^icommiff^ 
Alcx.inl.exfafio,§.fiquis  rogatu^  fff.ad  Trebell.  Ra- 
phael.  Cumao.&  SocmAnLcum  avi44ff.de  condit.^ 
demonfirat,  Bcncdid  /»r.  Raynutius ,  verh.fi atfijue 
lihri6,num.Lg^  % y  ]o2n  Baptift.dcSCt  Scvcrin. 
&  Dcc.  in Igeneraltter,  §,cum aute7nyC0d.de inftitut. 

fubfiitut.  Socin.  in  l.cum avt^yff  de  condit  de- 
monfirat.^cMn.incap.EcclefiaSStAMariAi  deconfiit. 
Marian.  jf un.  confil  1 1  yvolum,  i .  KxxiTi.conf  1 8  i,nu. 
I  S ^& confiL  185.  voL  i.  ^ confii  i  j  i .  ubi  dicic  com- 
I  m\xncm,volum,i. i!^ confiLi  ti iii.  3.  Dcc. 
\  confii  3  9i,infin.  &  Socin.<r^;?/i  zynum.  i  S.Wx.Ri- 
I  Biinald.  fcn.ro»/i  8  i^.lib.i.confjo.infin.p* 
\  inconfi6.num.7^,  lib,  2.  fiman*  Cofta  inc  fipater^ 
,  ini.fart.inverb.fi  abfqjliberis^num.i-j .detefidment. 
1  6.  Anton.  Gomtzdib.  i  .variar.refoltit.cap.  ^  .num. 
I  5  4-  ibidemin  addit.  Eman.  Soarcz.  Arius  Pincl!, 
,  in l.ynum.i 6  Cod.de bon,matern.Bcn2izolinconfiI. 
,  7^^^'i'incivilibus,Anton.P3kdillinL  cum  acutif-r 
j  fimi^num.  2.C.defideicom.  Alcnoch.//^.  ^.prdfumpt^ 
j    3p-9m^.ii4.  quiafavorabilitcrcft  caufahbcroru, 

Jjuam pia caufa,  cap.quicunq^M.^^i y.quAfi,  4.  Dif- 
^  entiunt  ]^(.inLgeneTalitery^xumautem,^.ampliat^ 
,  1 . C<?ij/^  infiitut, fubfiit.  (^»  r<?»/?/.  1 40.  r<>/» 

,        //i.  1 .  Ruin us  fibi contrarius  confiL  i.nun.  1  j . lih^ 
,     2.  &alii.  fixceptio  ii.quandofubiUtucus  c(t  al- 
I    lcr  tcllatoris  fihus,  Bald.  tn  lgeneralitery§.cum *  tfte, 
num.4-  C.deinfiit.^fubfiit. &inL  cum quidam  C, 
deimpuber.^aliisfubfitt  GuidoPapa.'  inconfiL  .  7. 
verfnecpotiR  dici,     confiL  1  e^.infin     in  confx  i 
^   &dnconfii2  .in  ydubio.  Akx.inlpupillari.num.  6, 
verf.pro  quoff.devulgar.  & pupill.  quod  privilcgia- 
lusnoutiturprivilcgiocontraaltcrum  privilcgia- 
tu,     in  LScAvoUyinfinff.ad  Trebell.  dicatur,quod 
fitcllator  inviccm  fubrtituit  duos  fihos  impubc- 
ics  i  cprum UAo moricncc alcer fucccd^^t.^rgo  ^oa 

habc* 
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habctur  ratio  filioram  illius  prsemortui,  ^  in /.  ^i*^ 
redesmei,§.cum  itayffadTrebeL  Claudia prajfcracur 
atquccxcludatfiliamfubfticuti. 

Vcrum,quod ctiam co cafu  quando fubftitutus 
eft  altcr  tcftatoris  filius  filii  inftiiuti  gravati  fubfli- 
tutumillumercludanc,&  ficcxccptio  hsec  non  fic 
admittcndatradunt  Bartol  in l.cum avus ^num. 
de condit,  ^ demonftrat.  &  ibidem  Socin.  num  39. 
Bald.Salicct.  &  Caftrcnf  inlcumacutiJfimiyC.defi- 
deicomm  kn^cVinl.ex fa&Oy^.filejuis rogatusjl i.ffad 
Trehell.  Abh^stn  conf.  .num.i.lih.  i.  Roman.  confi 
J70  ;r;#;w.i.Socin.fcn.f(7»/ 6  num  6.ltb,s  Kuiaxer^ 
fil.  1 7  num.  9  lib.  j  Jaf /;» l generalitery  §.  cum  autem^ 
'uerfi.arnplta,  Cdeinfttt^fubftit.^  ibid.  Dec.  nu, 
6-^idemDcc.inconf  y6%.num  6*  Guilielm  Bcnc- 
dift.  incap  RaynutitfStinwrb.  fiabf^j  liberis,  iLi.n. ^  - 
deteftam.  Socin,]un.inconfi  i^.num.  id  lib.  i.  Ti- 
raqucll  in Ifiunquamy  in  verb.donatione  largitu^, n, 
z  9  4.  C.de  revocand.donat.(^intr>dejur^primogen. 
40  9  Didac.Covar.  praH.quAftion  c.  j8- 
num.ii.  Anton  Padill  inl cumacutijjimi,num.  C. 
defideicomm.  Ecnan.Coliaincap  fipater ypart.  i.in 
^erb.fiabf(jj  liheri4y7ZUm.  t  de  tefiam.in  6.  Hieronym. 
2.znch\isinl.hdLredesmei,  §  cumita ,  in%.pArt.  num. 
^yff.ad  Trebell.lAcr^och.lib.^prAfumpt.^^.nu.  1 1 9. 
Aaton  Gomcz.  lib.i.variar  refotut.  cap,  5 .  num.  j  1. 
verfquodnotabiliterextende.  hinuuntur,  l.cum 
avu^yff.decondit,  ^demonftrnt,  ubiavus  inftitacrac 
nepotcm.qucm  grava  vcrat  poft  ej  us  mortcm  rcfti- 
tucrcpatruofuo,  frcqjfilioipfiufmet  tcltatorisj  & 
tamen  rcfpondit  Papinianusfubintclligi.fi  ipfenc* 
posfincfiliisdcccflerir:  Im6ibi  infticutas&  gra- 
vacus  fuit  nepos  remotioris  gradus  ip(i  ceftatori,  & 
fubftitutus  filius  proximior,  &  tamcn  dixit  Papi- 
nianus>  filium  fubftitutum cxcludi  a  filiis  di£li  nc- 
potis :  Secundo  nituntur,  /.  cum  acuttffimiy  in  fim, 

ibu 
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ibi  >  ifc  alieoas  fucccniones  propriis  afiteponere 
vcll«  dicacur,quodcavcrbarefcraniurad  proprias 
fucccfIioncsiDfUcutigravaci,roo  autcm  ccftaco- 
ris^cujus  infticuci  proprix  fuccenioncs  fuac  filioru 
cjus>Don  aucem  fratris,quiain  l.cum avus  cxcludi* 
tur  filius  ccftatoris  a  fiiiis  ncpocis  gravari,fcd /  cum 
acHtiffimi^  edicaeft  ad  interprcMtionem./  cuma^ 
i;«#jcrg6qua2funt  /»/.r«/w/i*u«d,incerprccata  ccn- 
fcnturrcftz\t2ysnl,ctimacutiffimiy  illa  ergo  verba 
alienas  fucccniones^non  poHunc  vcrificari  >  quao- 
doellfubftitutusaltcr  fiiius>  qui  diciturproprius 
fuccclTor  reftaroris :  dcbet  crgo  intelligi  de  propria 
fucccflionc  rcfpcdlu  inftituti  &  gravati ,  Bart.  sn l, 
cumacutsjfims.nsim.x^.C  defidescomm  Ncceftco- 
ftitucnda  difFcrentia intcr portionem  lcgicima? ,  & 
aliam  porrioncm.ita  ut  propria  fuccclFio  fit  gravati 
habita  coDfiderationemixtafaogurnis  &  hxrcdi- 
ratis ,  ncmpc  in  porcionc  qua?  appcllaturlegitima 
gravato  dcbita,alienavcr6fuccerfioaicaturportip 
ultralcgitimam»qu«e  non  dcbctur  filiis  tcI  dcfcen- 
dentibusjvci jurc vcl  ratione  naturali,  ficuti  con- 
ft i t u i t  S o c i n . /. r«/w avs^y num  }9.ve rf.fed in prji^ 
fentiarum  ubinum  ^i.namquoadlcgitimamnuUa 
poterat  circ  dubicacio^cum  in  ea  fubiticui  non  pof- 
hc.nonenim  onus  refticucionis  injungi  poccft>  /. 
quoniam snprioribs^^yC.deinoffic.teflam.  dubicatum 
{zltcmfmuin  l.acutiJfsmiyC.defideicommAc  CucccC* 
fioneulcra  lcgicimam :  ccrci6  nituoturq^iracioDe, 
quod  tedaior  ea  charitatc  &  piccaccqua  dilcxic  fi- 
Iiuminfticucumgravacum>  cadem  ccnfccur  dilc- 
zi(fc  nepoccs  cx  diAo  filio>&  ideo  fubfticucus  nrn 
dicicura^quc  privilcgiacusucinfticucus,  fcd  iicuci 
paterprxculitiafticucumfubfticuco>icaetiam  pra:- 
culicinfticuci  filios&  defcendences.e^/.Sf^ew/^,!;» 
fin.ffadiyeleS,  Simpliciccrloquenscft  dcclaraoda 
cxaliislcgibus^&ififpccicex/.tfi^/^^ifx^iM^  &  Sca^v. 

vola 
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voIanofthabuicratioacnifihorum,cuni txtb  corl- 
tingatjUcimpubcrcsgcncrcnt:  Htcafus,/.  ^ 

In  l,cumavu4 cnim  agitur  dc porcionc  pacris, 
cui  jamacquificafucrac&filiusadmiccicuradpor* 
tionem obventam fcurclidam & acquificama  pa- 
trc  (viO}mcafuvero,§.cu  agitur,  dc  porcionc  alccrius 
filii  tcttacoris  fraccisqj  dcfaadi^ausB  porcio  non  c-^ 
rac  ncc  dclaca  ncc  quaefica  prxdcfun(flo,&  idco  ncc 
cjus filius  ptaeccndcrc  potcrat.  lExccpcio  i i.fi  pacer 
infticuacfi!ium,&poftcjusmorccm  Ticius  ncpocc 
cxiftofiliofubfticuAcdecedacauccm  filius  grava- 
tus  rcliftis  Ticio  fubfticuco  &  aliis  filiis,cunc  cnim 
condiciofifineliberisdccGfTcric,  nonvidccur  fub- 
inccUigcnda,  fed  fidcicommifTo  locum  cflc,  Socia. 
in  lcum  avus^ »91  ff.de  condit.  ^  demonftrat  &  Mc* 
noch  lib./^.prAfumpt.%9.n^i  1 5.  diftinguuccrcs  ca^ 
fus,Primus cft ,  quando  ccporc  condici  ccftamcnci 
nocuscraccancummodoTiciusillc  fubfticucus,  & 
alii  dcinde  naci  funchoc  cafu  cocluduc ,  Hativicatc 
aliorum  filioru  fubfticucionc  cxpiraflc.acq;  ica  locu 
noncflefidcicomiflb,  quod  &  hocin  cafumilicat 
racio  piccacis  rcfpcftu  alioru  filioru  dcindc  nacoru: 
Sccundus  cafuscft,quandoccmporccondiciccfta- 
menci  omncs  filii  crant  naci.hoc  m  cafu  concludut» 
locucflefidcicommiflb,atqiicaTiciumfubflicuc5 
admicci  dcbcrcquia ceftacor  cx mulcis  ncpotibus , 
fubfticucndo folum Titium ,  pracfumicur  alios  cx- 
clufifle,idemobcincrcpucacAQCon.  Gomzz Aih.  i. 
variar^refol.c  y.»  3^.  co in  cafu,quo  calis filiusgra- 
•^atus  non  habcbatalios  filios,fcd  vcrifimilitcr  po- 
tcrathabcrcquiahabcbacuxorem  vivam  &  juvc- 
ncm &  fcrcilcm in  parcuricndo.  Tcrcius  cafus  eft> 
qutndoccmporccondiciccftamffcialiquifilii  prar* 
tcrTicium  fubfticucumcflenc  naci,  &  dcindc  alii 
Mfccrcntur,hoc  in  cafu  concluduncSocin  &  Mc- 
^  nocb. 
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noch.ubifupra  & Kninjneonf.jy.n.  i ^jnfinAib.  i* 
locunoDefrcreftitutionifideicommifli^fcrirabfli-- 

'  tucioncillamdefceiircprimopcrtcxt././tf^^.m/w.jp 

'  dt  tHn  codicill.  quo  addu^lus  Barr.  in l  filio prdterito , 

'  ffdeiniujl.rupt  tejiam.docmti  quod  licuci  tcftamc* 

'  camrumpiturnativicatcpofthumoru,  quandotc- 

^  Aator  ccmporc  conditi  teftamcnti  nullos  h;^bebac 

'  filioS)&  legata  no  confcrvancur ,  Auth  exci^ufn , 
de lib.prAter.  ita ctianon  conferv^ifttur  (juandoali- 

*  quos  jSlios  habcbat,&alii  dcinde  funt  nati^quia  vc- 
'  lifimilc  Don  cft»quod  totlcgatafcciiret,  Ci  crcdidif^ 
^  fcc>aIiosfiIiosfibinafcirurosidcindevidemus»  fu- 
'  pcrvcnicntialibcrorum  opctarucvocationem  do* 
^  nationis  omniu  bonoru.ctiam  co  cafu ,  quo  dona« 
I  cionis  tcporcaliquicxticifrentfilii  &aiiidcindena« 

*  cifint^Tiraq  inljiunqua  inwrb filios,n.  6.  C.dere^ 
'  wc.  donat. Exccftio  ij.vidcturjfi  uxortcftatorisfit 
'  fiibftituta>fedreprobaiuf,namadhucilla  ccnfctuc 
'  exclufaabhisfiliisin  condicionctacitafubintcllc- 
^  dtis,  gl.&  izit.in  l.LuciM, ff.de vulg  &*pupi[l.fubjlir^ 
^  A 1  bcr.  in  l.precibwiin.  67*C.de  impub.  ^alw  Jubjlit.  ^ 
^  ibid  Bald.infin.  Angcl  mconfi^^.  aUprimum  dico, 
'  Tiraqu  inlfiunquamyinverbMbertUin.ii  y.C.dere- 
'  *vccand  donat.Kuin.inLi  inprinc  n.6%.ff  devulgar. 
'  ^pupilL^Bciousin  c.Kaynutiwyn.^^  3  detejiam. 

'  '  Meaoch.//^.4./>rift/«WJ/A8^  ».  I  ly.ncccDimvcrifi- 
inilc  cft,tcftatorc  plus  diligcre  uxorcm,quam  pro- 
prios  filios,cum  nullus  amor  vincat  p/J  tcrnum,  I.ifti 
quidem.ff.quodmetmcaufaJTix^ontX.indAftunqHa^ 
inpriLfat.num^.  Exccptio  14.fi  filius  poft  fubfticu- 
tioncmgravaconatus,  vivo  tcftatorc  vel  gravato 
deccflcnrj«;on  cDmi  locG  habct  hxc  prqfumptio  ivk 
£liis^qui  no  cxtant  tcmporc  mortis  gra  vati ,  fcd  co 
^dhucfupctftitcdcccflcrut,cum  nofufficiathosfi- 
lios  tfXz  nacos,fcd  fupcrftites  cile  dcbcant  tcmporc 
morcis  corupaciis  vclafccdcncisgravati,/.f^/i«3<7, 
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$«»«fr.(^i*igloir.Bart.Albcric.ADgdImolC«^ 

&  I afon  i»  L/iquu  h^redem ,  C.  de  infttt.  0/«  W"'- 
Socin.m/  cumnvin.  de  condit.  &demonfirat.  Mc- 

aoch./i^  4W«'"^'  »9  »'""-"    '^''J^"*'  ^°'""* 
/i^  I .variar.refolHt.cap. ynum.^u  Sufficit  tamcB , 
quod  pcr  tcmporis  mo  .ncntum  gravato  lupcrltnt , 
Leum  uxori.C  quando dies  legator.  cedat.  Ripa  m  l  ex 
faaoy  $  penult.nnm.  x.ffad  Trebell.  Jaf.i»  conf.6o.  Itb, 
\.  Mcnoch.</./.Anton.Gomcz.^.  loc.  Exccptio  1 5. 
videtur.fietavatononfilius.fcdncpos  vel  pronc- 
•os  vclulteriorfit  natus.fcdrcprobatur./.f  »^>ix/i«. 
if.de  condit.  &  demonftrat.  l.cum  acutifimty  C.defidet-^ 
commilf. Anton.Comcz.lib.  t.-variar.refolut.cap.  5. 
num  i  1  verfterttb  extende.  Mcnoch  Itb.^.prajump. 
%9.num.-7U  Exceptio  xfi.vidctur.figcavatonoa 
mas  fed  focmina  fit  nata.fcd  rcprobatur,/ c«w  avu*, 
ff  decondit.&demonftrat.  dum  ibimcntio  fat  libe- 
rorum.Mcnoch./i*.4 ^'•//«w/-/  8!?.»«w.9  5 .Antooi 
Gomcz  /i*  i.variar.refolut.cap.  5 .»«. }  x.verfqutnto 
extende.  Planefitcftatot ipfeexprcfsepofuillct  m 
conaitione  filios  mafculos ,  ut  fi  dixifiet,  &  fi  filius 

meus  inftitutus  deccflcrit  fine  filiis  raafculis,  tclti- 
tuatha:reditatcmmeamCajo,hoccafnnonlubia- 

tcnicituttacitaconditio.fifinefiliabus  etiam  dc- 
ccircrit.cumpcrcxprefiloncmmafculorum  m  co- 

dit  iooe  pofitorum  teftator  nolucrit  poncrc  in  con- 
ditionc,fcdomniBoexcludercfa:mmas,Bariol./i» 

l.cum  avus.num.^.  &  ibidem  Socin.i»  verf  demHm 
ponamusyAlex.inconfi??»'*'^'^-  Ifb.  i.]zi.tnl.fi 
quu id quod,  num.jy&ti .ff.de jurifdta.  om»  judtc 
hcc.inl.x.num.9X.ffdereg.jur  Ruin  tnl.GaUus,  $.fi 
tiut,n.94ffdeUber.&polihum.Socia.}an.conf.ii9. 
num.y&conf.ixS.num.fiJib.  i.Cttyctt.conftti. 
f»«ro.  t.e^        J  o.»«i».9.Natta  i»  «»/ 1 1 8 

IttdovicMoUn.»»  H^. }  .dt  HiJpanor:prtmoien.cap.  j . 

»um. 
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^»1X1.  )l.quiifi^i».4ff<^45.fabjunxic  >  quodficuti 
fubflicucus  hoc  ia  cafu  cxcludi  c  focminas^ica  eciaai 
cxcludic  mafculos  a  focminis  illis  dcfccndcnces, 
Similiccr  non  incelligicur  ca(:jca  condicio,  fi  finc  fi- 
liabus  dcce(Icric>  coincafu.mquofiliaftacucp  eft 
cxclufa  cxiitcncibus  mafculis  j  Idem  quando  ccfla- 
toradjccicracionem.quia  volebacbona  conferya- 
ri inagnacione & familia>  Gomcnf  eonf.zxolum 
'verfJedfiteJlatorDzcc^nf  ^^i.num.f  Menoch./f4, 
4 prAfumpt,%9  num         Exccptio  17*  fi  gravaco 
naturaliS;  oon  lc gicimus  filius fic  oacus.nam  quan- 
d«  nepoccsexfiiio  infiituco  &  gcavacofunc  nacu- 
ralcsnon  pra^fumuncurin  condiiioncpL^ficiabavo 
ccdacoreuccxcludancfubf^icucum, /.^tf;a«r^/i/«r,  §. 
cumauteyihit nifiip(i liberifine  tufia fobole decejferint, 
C.deinfiit.    fubjlit.  Rayncrus  defoilivio,  Alberic> 
Francifc^de  R^mp.  Nicoi.  dc  Ncapol.  &  Raphacl. 
CumaLD.  inl exf^SiOy^.fiquU  rogaiu^ ,  Jf  ad  Trebell, 
glolT.  inl.generaliter  i  cum  autem,in  verbAufia  fobo^ 
U.  c^i^i Odofied.Albcric  Bald.  ADgcl.  Saliccc.  Ca- 
RrcnCj^CDcc  C  de  infiit  Q/*fubfiit.  Socin,i;j  l.cum 
M^uus.nHm.^i.Jf  decpndit     demonfirat^  Aictia  in  L 
princ  num.  i  o  verf  fimilevidemuiy  ff.devulgar. 
(^pupill.Cora  conj.i.num.^o  Itb.  j^.Dcc.inl  pre^ 
cibsfi .  num.  1 1 .  verf^' pr  >  ifia  dtfierentia,  C  de  impub, 
siliis ftibfiit.  Kmn.confi^o  num.  14.  lib.  1.  ^  inU 
Gallu6y  ^.ficurii.num.  1 5  5  Jf.de liber,^ pofihum.Kt^ 

pa  &  HcunhtiiiS inl.exfa^o,§.fiquurogar^M.  i^ffl 
ad  Trebell.  Ecio.incap.inpr£fentia»um.ty  z.Antoa. 
Gomcz.Iib  i.variar.rejolut  cap.  40.  Ncvi- 

Z2n.cpnf^9  n  z8.Tiraquell  i»/ Jiun^»am,inverl/. 
fufceptrit liheres y  num.  ^^Jtd  ^quodnaturalesy  & 
Aocon  Padilla  in  l  cttm acutifiimiynu.  ^o  C.de  fidei- 
eommiJf.McDoch.ltb.^  frdfumpt  29  num.99.iic  vi- 
dcmus  eciam  donacioncm  inofiiciofam  non  rcvo- 
eari  afilio  nacurali,  / fitotafyC  deinoffic.don^t,  Dif- 

C  c  fcnci- 
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fcntiuBt  Batrol.  Angd.  Joh»*?^*.^'"^!;^^^"!"!;  ' 
Piul.Calttcnf.i»/.^*/*^?''.  «^*''**  ^f^f 

fiblp«umconftans.mc<m/:i8i./i^  i  /»«''^-  $  M«« 
V,«.,ubifitcIUtotcxptcfnrn  gravat  hxrcdcn.. 

dcccffctit  fincl.bctis  &  .llc  "^"^'^„7 
1  isDatutalibustantum.cxclad.tut  fubftuutus.  ni- 

fi  Sitas  vcl  cond.tio  pcrfonr  «Itatot.s  aimd 
indifat.  Si  ctgo  in  conditionc  cxptcfla  n"""^" 
dcficctc  faciuot  coBditioncmttquc.tacxcludunt 
fubftitutum  ,  idcm  diccndum  ct.t  in  cond.tione 
tacita  cum pct.ndc fit  ac fi fuit  cxptcfla  ab  -^[0  tc 

S«/  VcfumtcfpondcntR.pa  tndiiiqutt  r^g»- 

«^.Coi  nonidcm  cfTc  in  cond.t.onc  cac.ra. 

qLdcftincxptcfTa  .  -^^"/JP"'»''*"^  «f^ 
"oncutrant  contti  / 1 .0^        /^^-^-^^  " 
f.ccialc  quod  tacitum  habeatut  pro  «ptcflo  coq- 
Zll  comlodilPmhff.deliber.&poJlhum.  altcruin. 

cuod  conditio  fubintcUcdta  vctificcnir  «n  «fa 
im»toprio,idcft.infili.snatural.bus.<lu.nonfunt 

proV.cfilii  contta  l.quth.redi.&lM^vtus  jfd^^ 
Ink  &  demon(lr.t.  Diflentm«aI.tcrgloff 

/«.  1.  '»  Mfi'*-  <^*^'  -ff^ 

,  «Svoiunt  ,  quodfifiliusrcg.timus&natutaI.» 
e(t\tavatus  .  filius  natutalis  tantum  cx  eo  cxclu- 
datUttitutum.&quod  ita  fit  'g/"'^"'""- 

.  leMo.i.fiquuroi.tu.,ff.adTrebea.  fivct6fil.u, 
naturalistantum  cltgtaTatus.quodtuncfil.us  ni- 
Tatalis  tantumcx  co  non  excludat  fubft.tutum  . 

'  fedopottcat ,  quod  fit  lcgitimus  &  naturahs  .  Sc 
quod  ita  intell.gi  dcbeat  l.gtnertltter ,  cum»»- 
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timy  Cod,  de  inftitut.  fubftitut^  Planc  quod  filius 
BatUralislegicimacusccnfcaturin  conditione  hac 
pofitusadfubflituti  ezcluAoncm  fcriprcruntBald. 
in  Ixum  acutijfimi,num,  1  z.Cod.de  fidetcommijf.^  iri 
tonfiL  3  4^  'fuper  eo»  quod  quiritur  y  ^verf  fequitur  vi- 
derej  lib,  j ,  Hcrculao.  in Lex failo ,  §  fiquii  rogatui^ 
il,  I  .'verf^  adverte^fflad Trebell  Mcooch.//i  4  />r<- 
fumpt,29-^um.i09,  Diflcntic  K\iin.ini Galli46y§.fi 
eiui,num>  1 5  j^.ff.de  liber'(^  pofthum.  Exccpcio  i8. 
figravacusadopcivumfiliumrcliqucric,  Comcnf. 
inl  filifi^fam,§  cumquis,  infecundaieiiura  y  in  fin.ffl 
^delegae.  i.Albcr.i»  l^generaliter^^.cumautem,  num. 
1 .  Cod.de inftiiut. ^ fubftitut.  Angci.  A tcci n.in  tra3. 
deteftarnent.gloff.%0 ynuTfj.  i^.Kmtx.  confiL  106.  nurB., 
*^.lib  1..  M.znoch.lib.^,pr4ifumpt.%9.num.  104.  Bx- 
cepcio  2,9,  (i  gravacus  filiam  fpiritualcm  rcliquc-  ,  ) 
fit >  iftc  cnim  non  facic  dcficcre  condicionetti ,  at- 
queitafubrtitucumnonexcludic,  Mcnoch.  lib.^. 
frAfumpt.^9.num.ioS.  Exccpcio  f  o.filibcripolfc- 
ca  nati  graYacohxrcdcsnoncxtitcriht>Ancon.Pa- 
dilla,!;? l.cum acunjfimi  nu^n^ij.infin.Cod  de  fidei^ 
^pmmtjf  lAtnoch.  lib.  ^prAfumpt  %9.num.\o^  quia 
conjc6lurapiccacis>in  quacoca  hasc  Icgis  difpofi- 
tiofundatacft,cefl'aret,  fifilii  ipfi  hicredcs  hon  cf- 
fenc:  JuftinianuscBimi»/.^f/</i///;;7/,i»y?;».  dixit, 
noa  cfle  vcrifimile  celtatorem  iroluiflc antcponcre 
alicnasfucccflioncspropriis  ,fcafit  crgo  Juftinia- 
Bus  jfiliosinconditionc  pofitos  hazredcs  cflede- 
bere,aiioqui  (ucceflio  eis  non  diccrctur  rcfcrvaca» 
DiflcnciuncCaftrenf /»/<?«w4x;«5,»«.x.^i»r<?»/i 
1 4.»w.  I  .lib.i.  ^ Rip.i» Lexfa6io,^.fiquis rogatu^yil, 
*l  num.zj .'virfiftaratioyff adTrebelL  Ethincintcl- 
ligimus  cflc  difFcrcntiam  inter  hanc  conditio- 
Rcm  tacitatti  6c  inccr  cxprcflam  ,  nam  cxprcfli 
non  rcqiliric ,  uc  filii  in  conditionc  pofici  fint  hs- 
rcdc5gIofll  Bartol#  6c  ComcnC  in Li:Cod. de  condit;: 

Ce    %  infertiid 
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Anfertii,  ComcnCin ljiliusfitm.§.fiqui4,ff.  de  ^^.'t- 
Imol  inUxfaaoy§.HU,wrfineadem,glofffin.  &  tbt 

Claad  Syfcllius,»«w.5.Rjpa.  num.  i^-ff  ^dTrebett. 
Titzqndl^  in  l.fiunquam,inwrb,  fufceperjt  liberos, 

num.  i  o  j  CoJ  derevocand.  donat.  Exccptio  31.fi 
hbcripoftea  nau  rcligioncm  fint  ingrciri  boaoru 
incapaccmqualis  cllrcligio  Minoncarum,  ii  cnim 
Bonprxfumuntur  pofin  m  conditionc  hac  cacita 
adfubftiturorum  zxcMioncvci yh^\<\  inl cHrr^acU' 
tifftmi.Cod.defideuomm.  Comcnf.  mLfiUt^^famii 
cumquu,  ff.de legmt  i.  Caccialap.  inl.generaUtery  |. 
Mmautemyqudfi.y.  Cod.de tnjlit.&fubftit  Socio  1» 
tcumdvti^inum  ^9.&num.ioo ff.de condtt.  &  de- 
liw»/7r. quiaiifiiucfFcai  funt  inhabilcs  &  incapa- 
ccs,  Clem.  exivit,  §  cupientesy  de  V.  S.  6c  proptcrci 
.inortui$comparantur,/.D^^?n^*^^,C«ji  deEpifccp.  & 
Cleric.  &  c.placuitM.ti6q.  z.  &  fcribuot  omncs  in 
lexfaao,§.exfaaoff.adTrebeU-  qucmadmodum  cr- 
go  filii mortui  non  cxcludunt  lubftitutum ,  fic  ncc 
iiprofcrGrcligionchanc,& proptcrcaftatim  fub- 

ftitutusadmittitur,non  cxpcftata  mortc  naturali 
fihi,  cum  civiUs  fufficiat  Jocin.  inlcumMvu^ynum. 
103.  Ruin.  inlGalLu4y^.&quidfitantumM  i.Uaur. 
num.  I S  ff.de Uber.  &pofthum.  Alcxand.  conf  1  j. 
lib.j.  Porrodivcrfumcftinfihis  qui  funt  ingrclE 
rchgionem  bon^rum capaccm,  Mcnoch  Ub.  4 pra- 
.fumpt.2()  num.io9'  Bxccptio^i.  fi  hbcri  poftca 
natidcportatifiatvci  m  mctaUum  damnati.  Mc- 
Xioch.  Ub.j^prAfHmpt.^9  num.  110.  Erccptio  15.fi 
.pofthumu$inquarto,fcxto  vcl  oftavo  mcnfc  na- 
lcitur,  atquc ita  vitahs  non  cft  &  ftat  m dcccflit,n6 
^nim hic fihus dici  dcbet  pofitus  in  conditionc  a4 
cxclufioncmfubftituti,  Socin.  inLcumavui ,  num. 
^iio.&inconf  275.  in^finJib.i.  Bald.&  Mcx  inL  |. 
C.def>ofthum.h£red.inflituend.  Mcnoch./ii.  ^  prd- 
fumpt.%9.nHm.iiu  Rauo, quuparcusiftc  vitahs 
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lion  cft,  Lfeptimo  msnfeiffl  de  (Ifitti  homin.  8c  coofe- 
qucatersequiparaturparcuioboicivo»  /  uxoriiab^ 
ortUyC  depofihum,hAred inflituend.  &  hinc  Gclliu» 
lib.i.noB  atticar.cio.hii^verb  fcr /pf i t,  mcmitiic^o 
Romseaccuratchocatqifolicicequzfitutn,  Bcgo-  * 
cio  non rci  cunc  parvx  poitulaaccan  odavo  mcn- 
leiDfanscxuccro  vivuscdicnS)  &flatim  mortuus 
justriumlibcrorumfuppIcviflcCjCumabortio  qui- 
burdam  ,  non  parcus  vidcreour  mcnfis  o&zri  ia« 
tcmpcftivitas.  Exccpcio  54.  fi  partus  monftrofus 
poftca  fit  natus,Socin.  in Lcum  avusynum.  i  lo.J^  de  • 
condit.(^ demonftrat,  Francus  dc  Marchis  in  decif.  ^  ^ 
'    168  num.io part,  i. Sforcia OdAo intraBat^decom" 
I   pendiof.in6.part.inart.i  infin  Mcnoch.  lib.  ^.prA^ 
1  fumpt.S9  nu,i\z   fixccpcio  )  5.cft,fi gravaco  noa 
i    iiliusnacusfitfrdfraccr  3  &  idco  fi  patcr  infticuic  \ 
I    duos  filios,  &  poft  corum  morccm  cis  fubftituic 
!    extrancum^&concingir  unum  cx  didis  fracribus 
I    dcccdcre  nullis  rclidtis  filiis  ,  fcd  folo  ipfo  fratre 
i   fupcrftitCihoc  in  cafu  is  fracer  fupcrftcs  non  inceU 
I   ligitur  pofitus  in  condicione  ad  cxclufioncm  ex- 
I    trancifubftituci,  Caccialup./»/.^e»fr/»/ii^,  §.  <r«i» 
i    autemyqtiAfi,  zo.infin.  C.deinfiit  ^ fubfiit,  Socm. 

inl.cumavu^  num  94..verf.qHoautemadJecundum9 
I   ff.de condit.(^ demonfirat  Menoch.  lib.  ^.prtLfumpt^ 
I    %9^num  i\^.c^oAAi(fof\tioylcumavt^y^fimi-*  t 
\    liumf  edita  cft favorc  dcfcendcncium  gravaci,  noa 
I    tranfvcrfalium   Hxcepcio  3^.  vidccur,  fi  gravaco 
non  bxredicas  univcrfalis«fcd rcs  aliqua  fingularis 
j  frrrcli<fta.fcdrcproba[Ur,/^^;7er^//>£r,5.^i#m/ii</e;w, 
i    verffin  Cdeinftit.^ fuhfitt,^3\A,inlxumacutilfimip 
C.defideicomm.Alcxtnl.exfaSo,§fiquisrogattiiyeLu 
I  j(^rt//Tr^^'^S.quodintclIigevcrumquandorcsIega* 
I    ta  vcl reftitucnda adco  magni  cft  valons.ut  vcnfi- 
I    milcnoBfit)teftatoccm  voluiifecamrchnqucrcvcl 
rcftitui>fifilttts  gravatusfufcepifictfilios  %  Socin. 

Cc    i  inL 

\ 

t 


Digitized  by  Google 


t  — 

/ 

4o(f  Itb.I.deultm.Votunut. 

• 

in lctim  av$is,7ium.  3  6,^  3  ?•  jf    condtt.  dem$n^ 
ftrat.  Socin.Jan.  in  confiL  135.  num,  16.&  num.  1 9. 
lib.  I  Tirz^\xcl\  inlfiHnquam,inverb.cmniay  num. 
'  4.Menoch  lih, ^prAfiimpt.^^.nHm.i  ^j.  camnihil 
* inccrfic,  quoad  decricnencum (ilii  gra vati » aii  rcfti- 
tuat  cocam  pcnc  harrecticacem^  vcl  rem  unam>mulci 
camen  valoris,  vel  quando  pra^ccr  fidcicommtir^ 
3c  lcgataparciculariaqua?  func rcftituenda  >  a  pacre 
fiiiis  velncpocibus,  nihilaliudeft  rclidlu  Oldrad, 
Albcr.  &  ComcttjC  in  Lgeneraltter^^.cumaHtem.  So* 
cin  inlcumavti4,num.^4>fflde  condit-  ^dernoH' 
firat,  Ki^tin.in  LGallus,  §.  quidamreSefVerf  fediftM 
dtffiirenttay  ff.de  liher  (^pofthum.     confiL  9  3 .  num. 
6  sn  fin.Cora.confiL  197  num.-j  infin.  lib.  j.  Mc- 
nochJib.^.frAfumpt.^^  ntim^.  1  i^.verfprimti^  efi. 
PUqc,  quaod pacer  initicuic  filiun^  in  omaibus 
borif s, Mc\  majorc parce ,  &  eumgravavit  ppfl  mor- 
tcmluami  ciiicuercrcm  unamacquc  akcram  alccr 
ri>nifi res liix  qaas  «unt reftitueodi^:  liac  magni  ya- 
loris  condicioli  finc  iibcris  deccllcric  non  fubia- 
telligitur,01drad  &  Albcr.m/ ^e»^r^/ir^r,  §.  curn 
autem.Cod  deinfiitut.^^fubftitut.B^ld.in  conft.Li^i. 
funBi46  talis  eff,quidam  relfqutt,in  fin.lib  5 .  Socin  i» 
l.cumavMynum  ]  <i  .varf.fecundu^ cafu^.Dcc.in con^^ 
fil.  s  ^  I  .vexfprimu4eft  quanio ,  ccilac  enim  hoc  in 
cafu  racio,  Lcum  acutiffimiM fin  ubi  dicitur ,  vcri- 
/imile  aoD  elTe,  quod ccIUcor  volueric  anccpQncrcsi 
alicnas  fuccc/rionespropriis,cum  hoc  in  cafu  cclla- 
tQrnoncotamfucceflioncm,  fcdrcm  tancum  par- 
ticularcm ,  &c  quidcm  non  adco  magni  valoris  vo- 
.  \\itniiz{iizni,M.z:\oc\\.lib.^.prAfurnpt.^9.nu.  134,^ 
13  5.  Excepcio  3  7.cft  ,quodh3cccondicio  /i  fi- 
nelibcrisdcccffcric,  non  fubincelligatur ,  quando 
lublticucioeft  vulgaris.ucficeftacoricadixic  5  ln- 
fticuo  filium  menm ,  &  fi  ipfc  ha:rcs  non  cric ,  fubr 
fticuoCajumi  inhac  fi^bftitinionc  qoii  f^binrpl- 

4.  Ijgicur 


Digitized  bft^oo 


I 

Tit.  XVI.  de  ImedU  injlhutione.  407 

ligitur  hxc  tacita  conditio  fi  finc  libcris  glofl.  & 
Albxiic.inlgeneralitery^.cumautemy  inverb  fubfii^^ 
tuit.  Coddeinftitut.&fuhftitm.CoinJnconfil.  unt^.^ 
^Q.lib.^.K\iin.inconfil.io6.num,i  Ib.i.Dcc.confil. 
416.  num.  j".  &  confU.  5 1 9 .num.  8 .  Curt.  Jun .  confiL 
il^num  i.  Bcto.confil.  i  i%.num^9  Ub.z.  Socin.  Jun. 
confilioo.num.$. &confiLii2  ««w.^p  /ii^.i.Parif. 
confiL  i.Rodcric.Suarcz  inaUegat.  1%.  num. 

1  i^.wrf.^.Aazoa.P^dili.inLcumacutiJfimiynnm.y. 

in fin.  Cod.de fideicommiff.  Anton  Gabriel  lib.  ^.dt^ 
,  fideicommiff.conclufz.num.  ^j.  Dccian.  in  confiL  6<^. 
\  num.t6Mb.y  SfortiaQddoi»  traSi. de  compendiofa 
,  fubftitut.  in  prdud  part  %.  fusft  4.  Menoch.  lib.  4. 
j  prJjumpt.  S^  num  117.  Diflbncit  Socin  inLcum 
j  ^mynum.  i^.infin.f  decondit.^demonftrat.  Bxcc* 
I  ptto  }<j.  vidctar,cjuaadofubilicucioeftpupillari$, 
I  fedrcprobatur.nam  hoc  cafufubintelljgitur  tacita 
,  hiBc  condicio  fi  fihus  inUicucus  dcceflcnt  finc  hbc- 
,  ti%iSoc\n.inLcumavu6 ynum.  14.  verftertio  vera 
I  cafu.ffdecondit.^demonftrat.  EcvQ.confiL  i  t^.n.  7. 
,      lib.x.  A\c\zt.ini  centurioinum.  96.  ff'  devulgar. 

I  fupillnr.  Dcc\tin.confil.6Q.num.  i6.lib.  Mcnoch. 
I,  ltb.4tprAjumpt.%9.num.\x%.&ir9*  Exccptio  j^. 
j  vidccur  ,  (]|uando  fubfticutio  cft  cxcmplaris  >  fcd 
j  reprobatur,  nam  &  hoc  cafu  fubinceUigicur  cacita 
j  conditiojfifinchbcris,  Socin.  indiSi.  L  cumavus, 
j  num.  14.  verfjecund.cafUyMcnoch.lib.^prAfumpt. 
j  99.num.i^o.  Eicr.pcio40.vidccur,  quando  fuh- 
j      fticutiocftdircdamihtaris,  fcdreprobatur ,  nam 

hoc  cdam  in  cafu  lubintcU-gitur  wcita  hajc  condi*^ 
*      iitio,  fifilius  inliitucus  &  gravatus  dcccflcric  fiac  ' 

li b cr is, S o c i n    /. cum  avui.n.  z$.  ff.de  condit.  &  dc" 

fnonftrat.Gd\Yi^n\2LinLcenturio»n.  ij6.ff.  de  vulgar. 
I       & pupillar.  Emanucl.  Cofta  in  c.fipater.tn  i  .part.  in 

Virb.fi  abjque  libcrii^  num.  1  x.  verfunum  colligoydtj 
'  Qc    ^  uftam. 
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tiftam.tn  6.  qui  n.  i  j  fubjuDgit  hoc  intclligi  quao-' 
do  fa<aa  cft  dircda  milicaris  lub  coditionc  morcis » 
ut(i milcs  tcftator  ita dixic :  Inftituo filium  mcum 
doncc  vixcrit,&poftcju$mortcm  hxrcdcm  facio 
Cajum,hoccafuintclligicur  vocatus  Cajus>  fifi- 
lius  ille  ioftitutus  dcccdac  finc  filiis  :  Divcrfum 
cft«quando  milcsfccicducdlam  militarcm  lub  alia 
condicionc.  uc  puca,fi  dixic :  Infticuo  filium  mcum 
doncc  Titiusfadlusfucricconful.quo  confulc  cf- 
feiloinfticuoCajUBnihoc  incafu  noo  fubintclli. 
giturcoDditiofifincIibcr  s,fedomoino  locas  cft 
ipfidifc<ac  milicari ,  quia  filius  ioftiturus  dicicur 
quodammodogravatasin  vica  uc  dcfinat  cflc  hr- 
rcs,&  ideo  ficuci  in  gravaco  pcr  fidcicommi/rum  in 
vita non fubincclligiiUr c6dicio  hxcita occ  in  hic 
ducdtamilicari,  Meaoch  /iA.4./>r#/«i»/)r  S9  num. 
Ifl.  Exc:prio4i  vidctur,qaando eftfabfticutio 
fidcicomrnifliriaunivcrfalis,ocmpc,quandopatcr 
inftituitfiljuminomnibusbonis  fuis  &  cum  gra.4 
vavicucpoftmortcmfuam  rcftitucrct.  fcd  rcpro- 
batur,namhocia  cafu  finc  coacrovcrfia  fabinrcl-  > 
ligiturcoQdiCio  fifihusdcccdat  finclibens  ,  &  hic  ^ 
f^opncc(\csL(\xSyl.cufnav(€i,fJecondti,      demon-  a 
flrat.l cumacutiJftmhCdefidetcommiff^l.geHeraU^  \ 
tir,^.cum  antemyCMi>ijht.& jHbfiit.  Et  hoc  pallim  4 
omD£sadmitccrc,aitMcDoch./i^. 4  prdfumpt.S^.  * 
niim,  \%i.    £t  hoc  ctiamobcioccinlubiHcucionc 
direila,quxanfidcicommifliriamcoovcrc.cur,fjc*  i 
uti  quando  teftator  inftituiflet  filium  in  vita  fua  1 
tantum,&poft  cjusmorccm  almm  feciflct  ducai'*! 
harrcdcm,cum  cnim  in  pagano  dircdtah«cinftica»  1 
rionon  valeat  ,  fcd  fccundum  iotciprctationcm 
mulcorum  qui  fic  intcllexcrunt.  IJjiredtta^ ,  ff,  dc^  ^ 
hdred  inftk.     l  extraneam,  C.  e^d,  &  hoc maximc,  I 

quandoad,c(ftacftclaufalaCodicillaris  juxu  tra-  \ 
diaoncm  BsildiScCcqMciMm.inLver^isciviltlfti^yff.  ' 
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Jivulgar  (^/»«/>i7/.criamfjbintclligicur  tacita  con- 
ditio.fi finc libcris,Socin.i»/.r«w 41/1*5 ,  num  ij, 
&i6.K\iin.Cfinf,yyJnfinMb.  Bcrtazol.  confj%. 
num.j^.incivilibu6y  Mcnoch  Itb.^.prAjumpt.  8 9.  nu. 

I j  j.  Bxccpcio 41. vidctur cHcin  fubfticucionc c6- 
pcndiofajioquaconcincntur  fubflicutioncs  dire- 
&obIiquas,nempc  yu!garis,pupillaris  &  cicm^ 
plarisiqua:  dircda:  fuoc.ncc  non  &  fidciconinjifla- 
ria,id  clt obliqua,  vcrum quoad  h«icicommiflina, 
dabiumnoneit,quinfubjocclligjturcooditiofifi- 
nc  libcris.&  ita  hjcc  cxrcpt.o  fic  rcprcbanda,Socin. 
in  Lcum avu4 ^numA^.verJ limitfi  tamen»  d  ixx  confl 
X  Jtb-j^,  Bcio,co)tf.iiS.num.%.Iib.z,  Alciat.  inl.  cen-  - 
turioynum.^eJevulgar.  &pNpi!Iar  CxsLy ctt.  confil. 
61  num.i.infin.  Mcaoch.lib.4..prAjumpt.%9  ».  1 38* 
Scddubicatioe(l,quoad  vulgarcmcumprchcnfam 
incompcndiofa,  obconncxicacem,  quam  habcnc 
vulgaris  &  fideicommiflaria  unicar  lub  compcn- 
diofa,aiifciliCctrc(pc£lu  vulgaris  fubmtclligatur 
conditio  harc ,  fi  dcccflcrit  finclibcris  ?  quod  ctiam 
ia  vulgari  co nprchcnfa in  compcndiola  fubiDCcI- 
ligaturconditio  hxcfi  dcccflcritfinc  libciis  fcri- 
plerunt  Socin.    l.avus ,  num.  j  p  .verf.limita  tamen 
communemopmionem,  Rubcus  inconfil.  r6.  num.  4. 
Kamjnconfi^i.verf  ultimononobjlatylth  j.  &  AU 
cut.  inl.centurioy  num.  p6  ffdivulgar  &pupillan 
quod  par  virtus  fit  cacici  &  cxprcfli,  Lcum  quid.ff.  p 
certumpetat.    Acqui  quando  in  compcndiofa  cl\ 
cxprcfla haec  condicio,  fi  dcccflcrit  finc liberis ,  rc- 
fcrtur  tam  ad  vulgarcm,quam  ad  fideicommiflbria 
ficutifcripfcrunt  Bartol.w/.0;^/«r/(7  num.^i.verf 
^udro  utrumfubftttutio  fa6iAper  verbum  commune^ff. 
de  vulgar.&pupillar.OldtSLd.in  conf  i  j  9.  themata^ 
leeft,  SfccMlmtit.deteftam.^.i.in  ult.addit.  Ruin.i» 
cenf9 3 . num. 1 1  lib  1.  Socin.  fen.  in conf  140.  lib.  i, 
Socio  )\xa.inconfio6.num.j^  &num.iiJib,  i,Bcro. 
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ineonfil.ii^.num.9,&  i$.lib.  x,  Alciat.  in  rejponj. 
49t.num  z6.Cr:i\czi,inconJiL6i.  Itacrgo  camad 
rulgarein>quamfid  icommiflanam  vidccur  rcfc-» 
rcDdacoudicioha;ctacica,(idccclIcritxiDC  iibcris. 
Vcrum  coDrranam  opiDioacm  ,  quod  fcilicct  ia 
vulgari  coanexa  &  UDita  cum  (idcicommiffaria 
'  fubcompendiofa,  Don  fubintclligatur  cacita  hxc  \ 
conditio.fi filius  inftitutus  &  gravatus  dccclieric 
finclibcris,probaruQcRuin.mr<7»/iO($  num.  f.  lib. 
i.Dcc.m  conf.^  1 6.n,  1 6  Socinjun.f»  conf,  i  oo.nH.- 
tzJib.i.8cC\in.]unJnconf^ynum  j  Hcto. ^onfiL 
118  n.^  ^ioMb.i,?2nCinconf  1 9  num.  ^  ^ .  lib 
Corn  inconf  i.nnm.  30  Itb  4  VmccDtius  Saviolus 
&  Francifc.Caican.  tnierconf  Socini  luniorisin  conf 
ii%.lib.i/\l\c,num.izo.\\\cynum.  ifi.  Crefccn- 
tius in Hecif  Rot£ Roman  in decif  i, iyittt.de teflamenr. 
Vicnoch. lib.  4 prAfum,%9  num  144  'vrr/  ^  horum  < 
quidemopirno,  quod  qu^libet  fublcicutio  comprc-  I 
hcnlafubcompcQdiofarcgulatur  fecundum  pro- 
priamfuam  nacuram)  Bjiiol.in l.hAredes mei,§.cum 
ita.  infin.ff  adTrcbcIl.McxsLnd  eonfil  i  num.  i  ^.lib. 
I.D cc.confil  4 1 6  nnm.  i o.  "vcrj^fecumfb  conftderan^ 
dujneff,  Mcnoch  confil  8  ^.num.  loo.lib.i.^ conftl. 
io6.num'ijS.lib.x^lib.^ prdfumpt.S^.  num  144, 
&aftus  &  difpoficio  alccri  unita  reriuct  natur  .m 
faam  &:iatioDc  unionis  virtus tribuca  uni  cr  afti- 
busunitis.non  cSmunicaturalteriadlui ,  Mcnocli. 
d prAfumpt.^9.num  \ h\nc  tcflamcncum  patris 
confcftum  duobus  tcftibus  tancum  adhibicis>  in 
quofiliifuncinfticuci  cumcxcranco  ,  quoad  filios 
rccinctnacuramfuam,  fccus  quoadcxcrancum>  & 
conditiotjcica  oon  exccodicur  ficut  cxprcfla  ,  & 
mulcum  difF:rc  coadicio  ha^c tacita  ab  ilia  cxprcirt- 
accftacore>Jaf  in  l.generaliter^§  eum  autcm,»um.4. 
Cod.de  infiiiut.^  fubfiitut,  Ripa  in  l.exfa^0i§.fiqui4 
rpgAtsHttl.  i.num.  ij.ff.adTrebell.  ImdquaDdo 
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UAa  rubfticucio rcgulari  dcbec  ab  alccra  (imul  jua- 
£la,  tancpociusfidcicommiiraria  regulari  debec  a 
yulgari)a{iayedircda,(}uam  e  concra.  £(tcnim 
fabfticucio  vulgaris  cfticacior  3c  nobilior  ipfa  fi- 
cleicom(niflaria,MeQoch.  d-frAftimpt.^^.num,  148. 
Planc  quando  compendiola  fada  cft  his  vcrbis : 
Bc  quandocunquc  filius  mcus  deccfTcritj  fubftitua 
Cajuni  vulgaritcr,  pupillari^cr  & pcr  fidcicommif- 
fum,hoccafufinccontrovcrfia  tacita  hxc  condi' 
cicfidcceflcrittinelibcris,  non  fubintcUigicur  ia 
Tulgari  j  eifiinaliisfubiDtelligendafit,  Dec  confiL 
415.  num,  I  o.  Curc. Jun  confil.  5  ^.num.  1.  verf  qum 
frofe^oinc^Ju,dcSocin.]\ia.confiL  loo.  num,  1.  ^ 
num.  ^.lib.i.lAcnoch.d.prAfumpt.Z^.nHm.  145;.  Ex- 
ceptio45.  fifubltituciofad:afic,nonpoft  morccm 
ioftituti,  fedin  vitacjuspoftaliquottcmpus^ut  fi 
tellator  inftituit  filium  &  cum  gravavic  poft  ali- 
quocccrcumtcmpus  rcftitucre>  puta  poit  aanum 
TeIaliquotannos,Anton.Gomcz.//c'.  i.variar.re- 
folut.cap.ynum  37.  Anton.PadillawA  cum  acntif^.y 
Jimiynum.i^.CdefideicommiJf.  Mcnoch.  lib.  d^.prA- 
fumpt.%9.nu.i  57.  quodficutitcltacor  poftccrcun^ 
illud  rempus  refticucioni  fidcicommifl^i  prajfticum, 
prardilcxic  fubftipucum  ipfo  infticuco ,  ita  ecia  eum 
vidccur  libcrisgra  vaci  pr^^cuIilVc,  l.fiviva,C.de  bon. 
tnatern. 

Superiusdixiyeaquxinftitutioni  adjiciunrufi 
qu«edampcrfe  cflcinucilia^qu^dam  infticucioncm 
ipfam inucilem facerc,&  pcr fc inutilia eflc,  qua?  no 
-vitiantjfedviciancur  &:  habcnturpiQ  non  adjc\^lis, 
falvamancnte inftitutionc:& horum prinium  efle 
impoflSbilcm  conditiQncm>  Cumigiturhadenus 
dc  conditionibus  adlum  fit,  fequicurjam  alcerum  , 
quodinftitutioniadjcdtumnon  vitiat  fcd  vitiatu^ 
^prooon  adjedohabeturjnimirum  dics  vcl  ccni. 
pus^dc  quo  harc  rcgulacft  (^ooftif  ucnda^ 
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Si  iaftitutioniadjiciaturccrtamtempus  vclccr- 
tusdics,  ex  qudhsrcsincipcrcdcbcateflcharrcs. 
,d  tcmpus  vcl  dics,pro  non  adjcfto  habcrur ,  &  m- 
ilitutio  habetur pro pura  §Mres. infttt.dtUred.ta- 
ntt  Lh^redtta^ixdie.  j  ^'ffeal  hidcfi  qm«  >r>ft«ua. 
turntpoft  dcccm  aonqs  ha:resfit,  vel  polt  qum- 
nucnoium,itcmporer;.ortisteftatoris  valetqu.de 
teftaroctum  fcd tcmporis  adje<aio  rcjicitur.  &  h»- 

rcs  inftitutus  pro  puri  inftituto  habctur  &  ftatim 
adtrcpotcft,rf././;-t«-'/'r^.  al.as  teftator  pro  parte 
aatcrior.s  tcmporis  intcUacus  .  &  pro  poftctiort 
tcmporctffftatusdccefliircviderctar.qaodjusDO- 

llrom  non  o%titm.  l ju^  nojirum.f  dereg.jttr.  fivcc 
ptio  , .  fi milcs teftamcatum  f.cit ,  &  m  eo tcmpus 
vcldicm.  cxquoquis  hsLcscircdcbcat  mft.tut.o- 
ai  adiecit.nam  miles  cx  ccrto  tcmporc  h?rcdcm  ta- 
ccrc  potcft,&  fi alius haircs intcrim  non cft inltitu- 
tus.intc  iati  intcrimhrrcdcs  crunc,/.i»y^'»«-<<"».5- 
m,les,l.milesita,fdem,l,tarite(lam  §.  i .  inptut  de^ 
tetlam  milit  l certi jurit, S.Cde milttctr.  te/lam.    B »- 
ceptio  1.  fi  ftatuto  cavratur  ucquis  cx  certo  tempo- 
re  vdex  ccrtodicpofl-.r  cHc  hatrcs.  D.lcc-c.  deart 
teftandi.tit  j  caut.  5 .  Dauth  dtteft1tm.nH.x96.  verj^ 
declara  5.  Excepiio  j.  fi  tempusadjcaum  non  lit 
certum,  lextrantum,  9 

dies  inccrtus  conditioBcm  faciat  ,  i  dtes.ff.  dej 
condit.&demonftrM  I  ftTitit.ff.quandodteslegat  fub 

conditionc  autcm  tam  cafuah  &  mixta  quam  po- 
tclli  va  q.iam  vis  cxtrancum.filium  autcm  non  qui- 

dcm  fub  condirionc  cafuali  vel  mixta.fed  benelub 
poccftiva conditionc  inftitui  poflc fupra eft  didu. 
Excmplum hujus  cxccptionis eft ,  fi  marcr dc  mi- 
rito  fufpicetur ,  quod  bona fil;i  fit  diflipaturus ,  fii- 
.  vorc fihi & quo magis ci  bona in  tuto  fint, hliu im- 
puberem,  quum  adolcvctit  vel  ent  annorum  14. 
h*rcdcminftituat,ciq,fih«rc$noncm,tliumfub- 
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•  .   JTit.XVLdehdredisiafiitutmel  .41* 

Aicuat vulgariter,  l.fi m»ter, jf.fJe  vulgar.  *«- 
/»«/ir.Damh«cvcrbaquumado]everit  vel  U,io^ 

jiorumfucritcoDditioncfaciunt,&iiicdicsfquum 
eritaiinorum  i40.eft  omnino  iaccrtus,  quia  ia- 
ccrtumancoufquc  pupillus  vidurus  fit,  «c  ob- 
itat.quoddcinltitutionibus  libcrorumo.nnc  co- 
d.tion.sgravamcnrejiciatur,namhoc  cft  intcJli- 
gcndumdcomnigravaminc  (^uodl.bcriscft  one- 
rolum  aliudcftincoaditioni^us,Qua:filii  favorc 
apponuntur,qualii]iarccftLcoii  in  m^teriapuptL 
Urmm  numAoZ.  Al.udcxcmplum  eft.fi  matcrfa- 
Ipicicns.patrcm  bona  libcrorum  clTc  dilLpaturum 
inftituatljbcros,quum  a  patre  erunt  emancipati, 
,  hoc  tempus  non  rcjiciturob  ioccrtitudiocm ,  & 
quod  i.bcrorum  fa  vorc  fit  adjcdlum./ filium^mm, 
■x^Cdetncffic.teJlum.  Aliud  cxcmplum cft. fiquis 
ii«rc$infutuaturtx diemortisalicujus  tcrtii,  vcl- 
;.«tl,fiinftituari*h«rcscum  Titiusmotict..r,  hcct 

*  e«"oimor$iftiustcrtiiccrtafitcxiiura.Quiatamea 
Mcertum eft,an  vivoha;rcdcexiturafit, id cft,  aa 
Aatres,mortuoi]Io  tcrtio,  vifturus  fit,  nccoe,  is 
'xiicsnonmiaus,ac  illc,  qui  «mmno  inccrtus  eft 
^dequo  vidchcetdubitatur,an&Quandocititura  ' 
fitjproconditionchabccur,  &  inifitutioncm  fuf- 
f^adn.Ldiesi»tertmj4.fdecondit.  &demonfir»t.  ' 
ncquehictcftatorpartimtcftatus.  pArtim  inrcfta- 
tus  cft,qucmadmodum  in  die  certo  acci^it,  fcd  o- 
mni  tempore  tcftjtus  vcl  iotcftatus  cft.    Si  coim 
punficcturcood.tio,  implcmentum  ejus  trahitur  ' 

rctroadtcmpu$moitisdefuDai,&pcnodccft.  ac 
fiprincjpioha:res  pure  clTct  inftitutus.  / pupiUui,  '■ 
xtfdecondit.infitt  lfin.^.T,tiu,.ibi.jed(textuerii^  • 
ctndttto.ff  de-vulgar.tifpupiU.  0«ceft  rccepra  Jc- 
aura  &  deciaratio./^A:,r*»*«;„,^.C.^,/,^;.,^ 
BaJd  Caftr.&  Alex.  ibidem.Sc]zUn  J  hsret.Infiit. dt 
('Ared.tnJltt.DA^th.detefiam.  n  x^A.verfim^ficte- 

-         .  fiater. 


Dixi,  fi harrcs  infticuatur  cx  dic  vcl  tittif^ 
rc  mortis  alicuj  us  tcrtii,  nam  fccus  cft .  fi  cflct  infti- 
tutrb  ex  dic  vcl  tcmporc  mortis  ipfius  hxredis  quia 
tunctcmpus  dc  mcdio  fubducitur  &  rcmanctin- 
ltitutiopura,Cyn.BarroI.Bald.Caftrcnf-AlcxJaf 

&  Dd  inl.tktraneum,9.C.  dehAted.  inftitut.  Anton. 
Gomcz./ii.  i.i;/iW/»r.  rejol^t  cap.i.num.  1 1  Gralff. 
Jnftitutidyqudft.z^.  ««w.^.Oauth  deteftament  num. 
l9i.wrf.itemq3omnino,({u\zccitamc{i,  dicm  yd 
tcmpuscxtiturumin  vitaipfius  hxrcdis  inftituti, 
&  vivcosqaisincipicmori,/.  I  §.  fi  emancipato  , 
iti gloff.  verb.  conferre.ff.dicoUat.  bonor,  Diflcntit 
Cujac.  lib.  j .  obferv.  j  4.  putans  dicm  non  rcjici,cu- 
jusopiniocftvc'rainlcgatis,ihlcgatishoc  in  cafii 
norejiciturtempashocfcdaliudcftin  inftitutio- 
ne,&ratio,quaemilitatininftitucionc,nonmilkat 
in  [cg^tisylhAresmeH^.y^.fdecondtt.&det^nftrai. 

Aliud  cxcmplum  intcrti  temporis  vcl  dici  cft,  fi 
quisincapaxinftituaturintcmpus,quocapcrc  po- 

tcrit,  tcmpus hoc  omniao  cft inccrtum  an  &  quan- 
do  fit  cxtiturum ,  &  idco  conditioncm facit ,  &  n6 
rejicitur,  fcd inftitutioncm fufpcndit ,  /.  infempm, 
61.  f.dehAred.inftitut.  hoc  excmplum  nan  habct 
dubium,  qaando  incapaci  tas  furgit  cx  vitio  ambo- 
ram,fcihcct,tcftatoris  &  hxrcdis.atquando  infti- 
tuitatfpttriusintcmpuscumcapcrc  potcrit,  con- 
tro\^erfumcft,  nam  hoc  cafu  nuUam  cflc  harrcdis 
inftitutioQcmvult  Aagcl.i«§.  hAres,  Inftitut.  rfo 
h&red.inftitut.  Contra,quod  fpurius  rectc  inft itua- 
tur in  tcmpus  >  quo  Icgicimus  faAus  fucrit  vcl  cum 
caperepocucrit  tcncncBald  Imol.&  Alcxand.  i»/. 
GaUti6,^.  inftituens  f.deltber,  ^pofthum.  hAred.  i»- 
(litut,  Sc  ibihanc  .   anc  communem  cflc  opinio- 
ncm  Lancclloc.Dcc.&Jaf  Joanii.Dilca.m/r/»<S4/. 
dearteteftand.tit.i.eaut.u.num.iyC^tc\\.Coiii%^ 
fnemQrab.fufSyverb.Jptirit^s,C\itt]\in.conj:^2.nt4m.i. 
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LaACelloc.Galliaul.  ind.l  GaUm.^^quidfitMmenf 
num^  4.  comiDUQcm  quoque  dicic  FcraaQc!.  Vafq. 
controverf.illuftr  lib.yeap.  loi, num  19.^  intradi» 
dt fuccejf.progreff.§.  t.num.  1.  Covar.  lib.  ^.decretal^ 
fatt.z  cap.%  ^.^  num.iy,  EmaD.aCofla  ind  l  Gal- 
li4ty  quidfitantumy  1  part.  num.  ijx.  Pecr.a 
DucfiQ  reg.^66  limitA.Gi2tl.§.Inftitutioyq.i^  n.j. 
V>zm\i  deteftam.n.19^.  » 

Similircrfi  infticuciooi  adjiciacur  ccrciim  tcm- 
^usTcldicSiCX  quo  dcbcac  dcfincrc  €fl'chacrcs,id 
tcmpusv;:!dicsprononadjcd:o  habctur>  &fcmel 
•  fadus  hasrcspcrpecQomancthajrcs.J.AiZw,  Infti-- 
tut.  de  hdred.  inftitut.l.hdreditas  ex  die^  3  4  ff.eod.Laitt 
y  ffde mirfor.  ^ l.ei qui fiflvendo,  ff.de  hdred.  in^ 
fiitut.  fic  non  caocum  ffultra  hsercs  infticuicur  ut 
^ue  ad  diem  vcl  tempus  ce-rtura ,  vcluci  ufque  ad 
Galendas  Juhi  ^  vel  ufquc  ad  hunc  vel  illam  an- 
aum  I  fcd  etiam  fruftra  ad  dicm  inccrcum  &ad 
conditioacm,  veluti,  is  hxres  cfto>donecvige- 
iimumquincumannum  irnplcvcru>  vcl  eo  ufque 
dumDavisex  Afia  venerit,  nam  cciamfi  prsBCcrie- 
rintvigintiquinquc  anni >  vclnavisex  Afia  venc- 
ric>B)hiIominus  is^  qui  fcmel  cft  fa(flus  ha^rcs ,  et- 
iam  poftca  haercs  cft  &  pcrpccu6  manct^-barres, 
Donell  lib.  6.  comm.jur.  civil.  cap.  1 8  verf  eadem 
ratio.  Vcrum  hic  occurrunc  ahquot  quaeftioncs  , 
prima  eft  ,  quid  juris  fic  fi  ccftacor  non  folum  a- 
liquem  ad  ccrcum  ccrtipus  h^rcdcm  univeilalcm 
infticuit»  fcd&poftilludiDfticuicaliumfharcqua?- 
ilio  elt  admodum  concrovcrfa  \  tcmpus  ucnuf- 
que  inftitutionis  pro  non  adjedlo  haberi  &  utrum- 
<jueceafcriha:rcdcmpuicinfticutum&  pro  dimi- 
dia  fuccedere  opinacus  cft  Bircol.  in  l.  haredita^^ 
num  ff.de hAred.inftit.  &  cum  fcquitur  AJcxand, 
&  S^Mc^i.inl.extraneumynum  ^.CjdehAred.infiJtut^ 
f^b.in  §.hdredesjnum.  i.ln flit.de  h/ired.  infiit.   Ali  is 
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aatem,utDynom  IhAredittu  ^  jf.  de  hAred.  infiiiut. 
Guilif Im. de Cntn^n.inLextrmeurayla.  i.Cod.eed. 
vifum  cftaccuracc  &  ad  unguem  ccftatoris  difpofi- 
tionem  debcrcrervari&proiudchxreditatem  in« 
ter duos inftitutos tcmporc di vjdi  poffc, quum hic 
racio,  obquanridics  rcjicitur,puta  nc  ccftacor  pro 
partc  ccliatus  Sc  pro  pat  tc  i nccitacus  fit ,  cciTct :  fcd 
h  ijusfcntcQCiamrefellit  Bald.  ind.l.extraneum,  u- 
bi  inquit,  licct  ha:cratio  ceflct.tamen  aliam  obfta- 
rc,  quo  mi nus  tcltatocis  difpofitio ad  ungucm  fcr- 
vari  qucat,nimirumfemeladita  hasrcdicatc  cxtra-' 
nco  dircfto  fubftitui  non  poflc.quum  femel  fadtos ' 
hzres,  nunquam  ha^rcs  dircdoeirc  defiaat>fcd  be« 
neutihter  6c  per  (ideicommiirum,  &  ideo  comma*' 
nis  eft  opioio  tali  cafu primum  eflc harrcdcm  dire«i 
<ftum,  pofl  finitum  auccm  tcmpus  alccrum  cfle  hx- 
redcmperfldcicommiflrum>  Bald.&Corn.  inLex-' 
traneum,la  i.Cod.dehAredJnJlit  C^lltcnCinLcerti 
jurif»num.  ^.Cod.de  teftam.milit.  Joan.  dc  Imol  ini 
hAredifas.ff.de hdred  inftit.  A  ngcl  dc  Arctio.i;!  §.  A^* 
rest  lnftit.de hAred.inftitut  6c  eft  communis  opiBio 
Grafl".  ^.InftitutiOij      num.z.  D^mh.de teftament^ 
num.z96.  Anton.Gomcz  lib.  i.  variar,  refolut. cap. 
i^^num,^.  nam  licet  fcmel  hasrcs  fac^us  nunqiiam 
harrcs  cflcdcfiaac,dirc6l6  fcilicct  ,  Sc  quoad  jura 
direfta  aliud camen  eft,qnoad  jura  ucilia &  per fi- 
dcicommiflum,&:  non  caQtumciprefsc  fcd  6c  tact* 
tcfidcicommiflUmiQducicor,  &idco>  fi^uiseflct 
inltitutus  ufquc  ad  Pafcha  Sc  alius  poft  Palcha,pri- 
^mus crirharres  pcrpetuo  >  fcd intclliguur  gravatus 
^  poftPafcha  hzrcditarcmrcittcucre  per  fideicom* 
miflum,&  vcrbumdircdum  obliqnatur>atquein- 
fiitutio  trahicur  ad  fidcicommi     m  uc  voiuacas  J 
tcftatoris  coDktyctarJ.ScAvola.ys.ff.adSenMtHf^^ 
\ManfuiTrebeU.  B-ild.Caihcni.  Joan.dc  Imol  AagcLl 
dc  Arccin.^iafl.Aatoa.  Qomcz.  Uauch.  ubi  jufrt^^ 

Sccun-'^ 


< 


d  by  Google 


.itUXVhdihmdktnfthutmel  ^if 

Secunda  quasftio  cfi,  quid  j  uii^,fi  ccftacor  aon  qui* 
dcm  poft  iUud  ccmpus  alium  in  (ticuicadj  ccic  cam£ 
claufulam  prohibici vam,  fciliccc  ur  finico  ccmf  ore 
nonampliusficha^rcs?  Ift&hoc  concroycifum  » 
calcm  inftituciohcm  omnino  vicari  &c  fucccdi  ab 
inceflacopropcer  repugaaDciam  voluit  Barcol  inL 
hAredttdi/f.de  h&redjn(litHend,  Coocra,  quodnio» 
mirum  calisinflicucio  yalcac^&infticucuslicha^rcs 
univcrfalis&pcrpecaus,  cogatur  camcn  ccmporc 
finico  rcilicuere  ei,cujus  cootemplacionc  ifta  claur 

fuIafiycprohibiciofaicappqfita;fciIiceccoha;rcdiV 
fihabcccoha:redem  ,  vcliioon  habct  veoicotibus 
ttb  inceftatOjtcoent  Bald.  &  Aogel./;^  /.  hAreditds 
de  hdred.  infiitut.  S  ali  cct. inl.  extraneum^  U.i.  Cod.  dt^^ 
hAred.infiitm  Eccitcommunis  opinio  Anton^  Go^ 
mtz. lib.i.^variar.refolut  cap.i,ni4m,io.Gt2{l\  §./»- 
Jlitutio,^u£fi,z4.num. ) .  Dauth  detefiaminum.z^  j  $ 
Ex  his  dcfiniri  potefl  illa  quaeftio  i  quaodo  tcflacoif 
infiicuit  uxorem  fuam  hasredem  doocc  vixerit,  vcl 
in  vitacantum.  £t  diflinguendum  cit  >  aut  cdini 
teftator  alium  fibi  hxredem  poft  uxoris  morcenl-i 
lioainilicuici&hocincafu  fi  ccflacpr  habcc  libcf  ^ 
ros  vcl  parcBtcs,  quos  infticui  oportctj  &  hi  funti 
praccericiiCcftamencumDon  valccfedcftif^fo  jttr$V 
cullumpcrca  ,  qux  dixi  fupra  in  citulodcrebus 
quas  in  ccftamentopracayeri  oporccc,  rf/.  z.(^  )• 
Si  Tcr6  hoc  in  cafu  tcftacor  noo  habec  liberos  vci 
parenccs,<juosoporccciDfticui,vcliftiioaliah«rc«y' 
dicacisportioocfuncinftitutij  tuncuzor  in  eo,  i4^ 
quo  eflinftituta  donec  viceric  cenfetur  diredto  in^' 
lticuta,&fcmtIha^rcsfadi;a,pcrpetuo  ha:rcsmanct;i 
fcd  in  telligitur  poft  mortem  gravata  pcr  jfideicom- 
miftum  reiHtuere  vcniencibus  ab  iQceiUto>& idco 
per  ipiius  mortem  caufa  teftati  non  iinitur^fed  vicfi 
tutc  tacicifideicomrriflipoiluQtvaDicntesabiDt^- 
itaco  pccerc.iibi  bonaidaiaiabhazrcdibus  uxoris^ 


4i8  i\bA.ieultim.Volmutl 

1  o  lib.  1.  Dauth.  de tefiament.num^  195-. Idcm  ju- 
tiseft,quandoccftatorinftituicuxorcm  in  ulufru- 
audoacc  vixcric,&  poftcjusmortcm  nullum  a-^, 
lium in ftituit  harcdcm,  nam  fi  tcftator  habct  hbc- 
tos  vcl  parcntcs  quosinftitui  oportct  ,  &  hi  func 
Braetcriti,tcftamcatumeft'pfo  jurc  nullum:  fi  vc- 
iohocin  cafuteftacor  non  habcthberos  vcl  parcn- 
tcs  quos  oportctinftitui,  valcttcftamcntiim,  &  fi 
uxor  non  habct  coharrcdem  ,  confequicur  uxor 
«ontantumufumfruaumfed&  ptoprictaccm ,  & 
ccnfctur  h«res  in  totum  inftituta,Mtntica  in  Com- 
fnent.deccnjeaur  ultimar^voluntat.lib.^.  tit.  5.  Mc- 
noch.lik4'fri^f^^t>t.i^i.num.  $.  quia  harrcsfcn. 
•tus  in  rc  ccrta  nuUo  daco  coh^rcdc  dccra<aa  rci 
tncntioBCtotamipfamhxreditatcmconfcquitur, 

'  /  i.§fiexfundo>&lfiqui4  itahAresinftitutus ,f.  dtj 

.  hAred.infiituend.  &  Iquoties,  Cod.  eod.  &  fcmcl  hx- 
«sfadajpcrpetuo  haercs  mancc  ,  fcd  inccUigitut 

^  poftmortcmgravataperfidcicomraiflumrcftuac- 
rc  vcnicntibusabintcftato,Caftrcnf  m^rmi  iuru, 

•  infin.Cod.deteftament.milit.&inconf.i^i.fuperhoc 
funSio.cohim.zMb.t.Dcc.confxy^^colum.i.^erffrd 
ifteintelleau4y  VztiCinconf69  num^^.Ub. i.CxpM. 
inconfj  1 6  num.i%.lib.$.  Etfi  vcro  Bartol.m/. 
fiesy^fiduo,wrf.tertioobftat,f.dehAred.inftit.  vifttS 
ritintclhgcrehoc  vcrum  clfc^quando  tcftator  ad- 
jccitctiamclaufulam,quodficinftituta  doncc  vi- 
xcrit.&  non  polfitquid  plus  pctcrc,&  Barcolura  fc- 
cuti  fintCova. inlextraneum,num.ix.Cod  dehdrei 
inftituend.^inconfeo  num.6.lib.i.DviT2nsin  tra^ 
Hat.de arte  teftandi  in  tit  de  hared.inftituend.caut.  ^ 
num.^.  Vcrumtamcn  ciiftimaccflc  Mcnoch./ifc 
4.;>rii/«;»/>Ai4i.»«w».5.abfolutcincclligcndum  ct- 
iam  non  adjcfta illa  claufula.  Similiccr  quaadp  tc- 
ftatorniilloalioharrcdcinttituto,  ita  dixitcoram 


j^pcem  ceftibasrelinquo  uxorem  mcainPominani 
&  MafTartam  bonorum  meorum  dohcc.  yrxcnc  >' 
cenrecuruxorhxciQflitucahxLcsin  omnibus  bo<* 
jpis> Bald. &  Imola in  l his  verbisiinprincjf.  cU  hi,rti^ 
inflinand.  Picus  inl.Thiaj§,Tinainum,i6jn Jin.  ^ 
lyff.de legat  i. qui idcm cflc dixit, quando  fimpli- 
cicereamreh^qaicMafrariam  in  yica  cancunoi,.  Ea 
racione.quia  vcrbumrclinquo>nuIIoaIi6dacoha?« 
rcde  crahicur  ad  infticucioncm./.AiJi/^ri«,j|f'  dehA^ 
r^//i;z/2//«f»i.&ibidcm  Dd^& liccc  Yctba  illa  Do- 
xnina&MafTarianon  uniycrr^tlcm  dcoc  fuccc/no- 
ncm  fcdprscmiDcnciam  quaadam  cohfticui  figni- 
ficcnc,accamcn  ficuci  dccracla  mcncionc  ufasfru- 
ilus  uc  in  prseccdcnci  cafu  cft  d  dum .hxrcs  in  cocu 
efficicur>ica&hocincafudicendum  efle  aic  Mo- 
noch.lib.4..ifrdJumpri^i,num.6.  Siauccni  ccftacof 
pollmorccmuxpiisaliumyel  alios  h«Bredcs  infti- 
tuic.rurfumduocafusfunc  diftiogucndi,  I^rimus' 
cft,quando  uxor  eft  infticuca  donec  yixeric,  &  poft 
cjusmorccmlibcriycl  parenccs  ccftacorisi  hoc  in 
cafuTalecquidcm  ceftamencurii  per  ca  quse  dixi  y«- 
^rkintit^dereh.qua^inteJlamprAcav  cport  reg.i.  ex^^ 
c^t. 3  z,  Sed cempus  &  condicio rcfpccSu  legicimar 

Sroaonadjcftis  habcnctir  ,  ic  libcri  yclparencef, 
Latim  a  morce  tcilatorisrcfpcdlu  lcgicimsc  pbf- 
funcfcimmifccrchxrcdicaci  vclcam  adire  ,  Bald. 
eonjil  8  4.  injin.  lib.  4.  Aqgcl.  ih  l Ji  filiw  k pairi,  in 
princtp.ff.de liber.  pofthum.  Picus  in  l.  Titiay  f.  Ti- 
iiAi  num.  lo^.in Jin.  verj  aliquando  ^  tertio^  Rimi« 
AaId.Jun.fp;3t/i/.  x^i.nurner.  5 1.//^.  i.^Mahcica  i;fi 
Comment.  deconjeSlur.  ult.voluntat.lib  j^,iit.  Mc«f 
boch.  libr.  4.,prAfumpt.  141.  num.  8.  Uxorycr^' 
^cfpcftu  rcliquse  hacredicacis  diredS  cft  &  ma- 
ncc  pcrpccuo  ha:res,  fedpoft  mortcm  nxoris  infti^ 
luciohberorum  yel  parcncum  in  itta  reliqua  pbr- 
tione  crahicur  ad  Hdcicommitrariam  3  Bald.  AogcL 
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Ficus.  Riminald.  Jun,  Mantica  &  Menoch.  khifu*- ' 
^r^.  Idemjuriseft>quando  tcftator  titulo  legati/ 
ficquc  fiDgulari  rcliquit  uxori  ufumfruftum  bo-' 
fiorum  luorumdonec  TiTat>  &  poft  cjus  mortenr 
inftituit  libcros  vcl  parentcs,Bam  libcri  vel  parcn-* 
tcs  dctradla  illa  temporis  dilationc  remancnt  purj 
inftituti  >  quoad  fuam  legitimam  ficuti  fcripfcrunf 
Joan.  Andrca?  inMdditionib,  adjpeculat.  intie.  de  pi* 
gnor.§.i,CsL[ttcnCinconf    9.dubiHm i  de  qua  quA- 
riturjih.i.  k\zT.ini Jiliua afatre y  "verfhanciAmen^ 
jfde  liber.  ^  poflhum.    in  l  extraneum.num,  8 .  'verfi 
^uod tAmen,C.de hAred.inflituend.  ^  ibid.J^C  colum. 
j^.verfprimo limita,  Picus  in  l.TitiUy^.Titia»  nu.  ^yf 
njerf^ aliquando  ^primo.  Socin  ]\in.confil.  8  5 . 
jZ.IibA^(^Mcnoch,confiyj.num.  j.  Uxor  verd 
dctradla  tcmporis  mentionc  ccnfctur  initituta  fim- 
^licitcr&abfoluti,  fed  tamen  poflmortem  fuam 
tcneturjurcfidcicommiflircftituerc  ha?c  bona  li- 
l>crisiDfticutis,Picusrf.§.r//i^,7j«.  pg.yi^j^^  poB 
ihorte.  (Jaid juris  fit,quado  teftator titulo  inltitu* 
tionisrchquituxorcmufufruftuariam.ut  fi  dixit, 
inftituouxorcmmcamia  ufufrudlu  omnium  bo- 
iiorummcorum ,  &  poft  cjUs  mortcm  inftit^o  li- 
bcros  meos  vcl  fjlium  mcum?  Controvcrtitnr^aam 
hoccafu  fiiios  vcl  liberos  ccbfcri  purc  inftitutos 
quoadlcgitimam  ,  &:rcfpe(flu  Iegitima:tcmporis 
dilationemprononadpofita  habcri  ,  &  itt  tefta- 
hicntum  efle  validum  tenent  Picus  in  d  %j:itia^nu. 
\o  ^.injin.verfaliqumdo  vero  ^ fecundb ,  Menoch* 
1W,^^rtLfurnpt.i^i.nHm,  xi^  Diflentiunt  Roman. 
conf^  1 6.nul9.verfquoadfecundumJ^zc,  cmf  478.' 
qui  fefpondcrunt  ob  filii  practcritioncm  teftamen- 
cumcltenullum*    Similitcr  uxor  an  hoc  incafa 
cenfeatur  foluminufufru(fluinftituta,an  vcr6  ct)w 
2aniiia|>roprictate,controYcrfumcft>  una  opinio 
eft  axorcin  prd:fumi  inftitutam  ctiam  ia  proprie*  \ 
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JtxitAtx  hn^cVin  lfiliu6  a pxtreyff.de liber  ^ pBjlhnm^ 
rSalicct.  inl.extraneum^infin^C^  dehAred.  infiituend. 
f!^il?idemJxCnum.  6,  verf.  tertioprincip^Jiter ,  Alex^ 
.Uponf.i6z  lib.i.K'itninz\d.][iii^confi62  nHm.6dih.ii, 
/quiahxresfcnpcusinrcceru  nullo  daco  coha?rc4 
^Cjdctradareimcncione  cocam  ipfam  ha^rcditatG 
^'Confcqui tur, /.  i.^.fiexfundoy ^ Ifiquis ita h&res  in'»^ 
yiitutU6,ff  dehAred.$nfiituend.  ^  L  quoties ,  Cod.  eodj': 
Alia  cftopinio>(^uod  ccnfcatur  verc  ufufrudluaria 
cantum Caftrcnl  inconf^^^  dubium de quo quAri- 
tur,^snconffeq.lib.i.lmol.inlfiliu6apatre,ff.de^ 
uber.^pofihum.  VicMsind.^  Titiaynu.ioi,  &  hanc 
vidcnprobabiliorcm  &2equicati  magis  confenca«* 
ncam,aitMcnoch. /ii.4./>rA/«;77//.  141.;^«.  ij^.verf 
fecundafuitopinio.    Eft  &  tcrciaopinio, quodni- 
mirumuxorhocin  cafu  alimcnca  una  cum  prase- 
mincnciain  domoconfcquacur,IdcmPicu$i;2^  d  §^ 
Titia,num.  i  o  5  .verffitenemus ,    num.  1 1  j.in  fin* 
fcdhanc  ccrtiam  opinioncm  manifeftc  confutari 
earationcj  quodfcilicct  teftator  magis  dilcxic  u- 
xorem>quamipfosiiiios>  cxquo  eos  nxredcs  cfTc 
yoluirea  cantummorcua^acqucicaeam  ancepofuie 
^ulAcnoch.lib.4..prAfumpt,i4i,num.  Z4.  Hodcm 
modo  quando  ceftaroc  rcliquic  uxoremDominam 
&  ufufru Auariam  & poft  ejus  morccm  infticuit  fi- 
liumunivcrfalemcftcontroverfumprimo,  an  tc- 
/lameatumTalcac?  Secundoquid  hoc  in  cafu 
xor  confequacur.  Ec ccftamcncum  hoc  in  cafu  va- 
lcre,cenucr«ncBcnediA.Plumbinusm/.^«iV/<(>,  $. 
I  .num.  6.ff.demanumiff  teftam.  Alcx.  in  l.filiui  a pa" 
tre.num.  5  .verffecundo  limitayff.de liber.     pofthum»  , 
Ctot.in  l.re conjun^iynu.iy 6ff de legat.  3      in  confi 
l6i.num.ij.lib.i.8cKiiin.inconf  ^^.num  16,^ 
inconfult.num.ii.lib. z.  Picusm d.§.Titia,num.  ^j. 
C^98.ubi  dicic  eirc  communem  opinioncm  Mc*  - , 
noch.  Ub.  /^^pTAfumpt.  i4i,»/<i77.  11.  quia  Ycrbum 
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Pominam,  fignificat  harredis  inftitucioncm  ,  /. hU 
'verbU.ff.ieh&red  infiitut,^^.ult,lnjUtut,  de  hi,riL 
^qualit.  ^rf/j/ir.&hociicafauxordicitur  inftita- 
tahxresinrcccrta» &  obidnuUo  dato  ha^redeia 
yita>  diciturh^rcsin  totum,  &  confcqucnccr  faa 
auftoritatc  adirc  potciit  hxrcditatcra,  Barcol. 
XexfaHo  iff.  de  h^red.  infiitut.  qtiottes.Cod.tod. 
Vcrum  JaC  in  l.extr^neurjfycolum.  i.xrerflimits^  CM 
^aer^^ dilfcntitaPlumbino  ,  quia  vcr- 
bunirclinquo,  trahitur  adinftitticioncmharrcdis, 
quandoiiullusaliuscftharrcs  ,  fccus  vcr6  fiahus 
cxtctBartol.  iniJiciHk itAfcrtpferityff.de hArtd,  injli^ 
tut,  fcd  h^'*'c  confid^rationi  rcfpondcc  Menoch. 
lib.^.prAfHmpt.i^i.uum.i^.Qr  i^.ubiaic,  vcrbum 
rclinquohic  trahiadha:redis  infticutioncm,  cum 
ipGi  axorc  Yivci^tc  iiullusc^rtcth^rcs.&fihus  infti- 
tutus  taotum  fic  morcua  matrc;  Sccundd  ait  Tafon. 
yerbumDominam,non  fignificarc  dominiu^quaa- 
doaliuscxrac  ha»rc$,cui  rcfpoudcc  Mcaoch/i^».^. 
frAfumpt  i^i .num.  17. hic nullnm cxrarc haercdcm 
>ivcnteuxorc&  propterca  vcrbum  Dominam,rc- 
tincrc  fuam  fignficacioncm  ur  domtnium,  hoccft> 
iiajrcdis  ihfticucibtfcm  fignificac,  inftitut.  de^ 
JoAred  qual:t:^di^fr  Quid  vcro  hocin  cafu  uxoc 
confequacur,ahfolumu(umfru(flum,  vcl  fola  ali- 
incnca  vcl  gro^riccaccm  cum  oncrc  fidcicommiffi  ? 
Trcsfiint  opiaioncs,  Primaopiniocft,  quod  mu- 
Ucrharcconfcqui  dcbcar  ufuinfruftamtantum,dc^ 
dvL&o  tamc  ufufrvidu  icgitimx  filii  vcl  Itbcrorum , 
fihusvcro  obtineat  proprictatcmin  cocum  ufum- 
frudum  in  lcgicima,&  ica  fcncic  Picus  in  d.§.  TitsM, 
n.p^.verfvideturergot^n.  100.  ubiaic  ica  refpoa- 
diflcCaftrcaf.i«r<>«»/4 59.//*.!.  Sccunda  cft  opi- 
jnio,  quoduxorconfcqui dcbcacalimcnua  cancum 
jkilladvcrbum,Dominam,fignificabicpr«cminc- 
'fiapi  quaadam  ;  ita  Picus  fibi  parum  conftans& 
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lAolinxnsinaddit.adDec.confj^j).  in  annetat. 
jfiisrationibusmoti.  i.  quia  ficuti  favprc  filiorunir 


cuix^  ' 

rxemincnciain  (iomojitactiam  vidccur  diccndu 
fortiori,quadote{latorin(lituitfilios  in  proprie» 
taccutincafunoftro;  (i.)  verbaintcrprctaridc- 
^'fcentfccundum  confuctudinem  &ftatuta loci,/./?x-^. 
tedesmeii^.cum  ita,f  adTrehell.  ^ic^ni  ftatuco  &  coa 
fuetudincBulgari  (ancitum  eft,  uxorem  rcliftam^ 
*Dominam  Sc  ufufrudtuariamcxiftentc  filio  Jiacrc-^ 
dcy  conrcquidcbcrealimcnta  tantum,  crgo  idcn^ 
diccnduan  eft in  cafu  noftro.  VcrumipfcmctPicu^  , 
his  confidcrationibusrcfpondct,  quod  cofuctuda 
Bu!gariloquicur,quandouxor  rclifta  cft  Domina 
&  uliifruftuariainftitutofilioliajrcdcviventeccii. 
uxorc^non  autcm  procedit  ifta  confuetudo » quaa-? 
dofiliusfuitinftuutus  poft  mortem  uxoris>  nan^ 
^ioccafutcftatorfignificavitj  fc  magis diligcrc 
'  xorcm.  Tcrtia opinio  cft,quod  uior  oonfequacu^ 
proprictacc  boBorum,poft  raortc  rcftitucndam  fi.-; 
lio, Picus in  d4,Titiayn  ^S.wrf.etfitenemM,  &  ha^ 
opinioncmfibimagisprobari,ait  Mcnoch.  Ub.  4* 
prAfumpt.  1 4 1  .nu,  zx,  quia cum  harrcditas  dari  noi% 
po(fit,ncx  cx  tcmporc  nec  ad  tempus>/.  h&reditas  eM[ 
^dieyjf  dehAred.infiituend.  atqi itaccftacor  non  potcfl 
decedcrc  pro  partc  ccporis  ccftacus  &  pro  parcc  in# 
tcftacus,ficuci  deccdcrcc  hoc  in  cafu ,  in  quo  vi  vccc 
\ixorc,oulluhabcrcch<ercde,  atqiicatcftamcncuak , 
Do  cofiftcrcc ,  fit  hqc  inccrpretacio,q>  dccraifta  ccm- 
porisraccionc,mulicrrcmancachxrcsfimplicitcr^ 

ddMreditas ^&c  vcrbufclinquo>g?  communccft>it% 
infti  tutioni  ut  lcgato  adoptatur,  &  vcrbu  Domina 
idcfignihcat,q?harrcs :  acq;icafcnfus  cft,quodrc- 
linquitjid  cftjiaftituit  uxorcm  Dominam,hoc  cft, 

t  .  Dd   4  ^  ^^^^- 


"J^^     '  IthA.deuttim.VoluntaCillff 

jiajrecIcm,&poftcjus  mortcmin|J:ituit,idcft,fubl^* 
ftituitfilium,ficq5pcr  fidcicommiflum  juxtra  tra*» 
ditioncm  ilUm  Imols  dc  aliorum,  inlJiliusapatreB 
*  ffMliber^f^pofthumi   Ethxcdc  primo  cafa,  ubi 
fciliccttcftatorrcliquit  uxofi  hxrcditatcm  vcl  u- 
fumfrudlum  doncc  ipfa  vixcrit,  &  poft  cjus  mort6 
inftituicfiiium  vcl  libcros.  Scquitur  nuoc  quid  ju- 
^is,quandotcftatpruxori  ,  doncc  vixeritrcliquic 
ha^rcditatcm  vci  ufumfrudlum,  &  poftcjusmortc 
infticuic  cxtrancum,&  iccrum  eit  diftipgucndum, 
^  tuccnim  ceOatorinftituicuxoirctninomnibusba- 
joisfuisin  vitafuatantum,  &poftcjusmortcmin- 
ftituit  cxtrancum>hoc  ia  cafu ,  uxor  hxc ,  dctrada 
i|Iatcmporismcntionc,cft  harrcs ,  fcdtamcngra- 
yara  oncrc  fiJeicommiffi  crga  cxtrancum  iilum 
iixredcm  infticutumpoftejusmortcm,  Angel-  in 
fcnfit$OJnfin.  Itnol.in  l.filius  apatrct  inpt^inc.  num. 
j^.ffMliber.f^pofthum.^int.hiredita^ ex  die  ,  'verf^ 
^poteH dubitxriyjf  deh&red.  inftitut,  CaftrcnC  inl. 
€0rti jtirist  in  fin,  C.de  teftam.milit.  Arcti  n.  in  dXfilitu 
ipatrejn  5.  cafuy  CoTn.inl  extraneum ,  num.  1 1.  C. 
de hdred  inftituend.  SociQ  fcn.  inconfil.  74.  num  j, 
fik.i.Dcc.confzy^.num  i.^Picusf»<rf TitiM»nu^ 
jo6-infin.  verfaliqi^ando ^ ultimo ,  nifi  conjc(5lu- 
ris  conftat  tcftatorcm  voluiflc  uxori  relinqucrc  fo* 
{amadminiftracipncin  dum  vivcrcc,  Mcnoch. /i^. 
'^.prAftmpt.  1 4i,num. 48.  Idcm  juris  cft ,  fi ccftacor 
.  fimplicitcrdixit,  fcinftitucjccuxorcm  fuam  hxrc- 
^dcmuniverfajcm  in  ejus  vita,  atqucitaaoadixic 
.  in  omnibus  bonis,&  poft  cjus  mortcni  voluic  bont 
-omniapleno  jurc&  fiQcaliqua  diminutioncalicu*^ 

i'  us  Trcbellianicac  pcrvenirc  ad  hqrcdcm  cxtrancu, 
lamctiamhocin  cafu  muhcr  hazc  dicitur  harrcs» 
'^famquoad  propriccatem,  quam  quoad  ufumfru- 
^\^my  Ccph^.  in conf/^y i.num»  59.  ^num.6o.Sc 
tl^icMcaoch  lib.^.^rAfumpt.  i^i.num.^s.  hoc  ca% 
5     »         a  rcic 
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lereprobabili  dubicacione.cum  quia  teftator  jam 
dixit,fe  cam  ;n{titucre  hxredcm  uniyerfalcm ,  quo 
nomine  appcllari  non  poflct^fi  in  ufufru^ftu  tantum 
diccrecurinftitata:  cumetianaquiaYoluit  ipfc  te- 
ilatormulicrem  hanc  tcneri  rcftitucrc  totam  h<e- 
reditatcmplcnojurc&dcmam  quia  voluic,  nul- 
lam  ficri  po(fc  Trcbcllianicas  dctradlione  >  id  quod 
fignificac  ha?rcdem  efle  uniycrfalcm  gravatum  pcr 
fidcicommiflumrcftitucrc.  Idem juriscftquando 
ccftator  inlHtuit  uxorcm  in  omnibus  bonis  fuis» 
yelhasrcdcmuniYcrfalcm,  &  podmorcem  uxoris 
iofticuiclocapia^uchofpicalc  vclEccIefiam  aliqua 
Telpaupcrcs>nam&  tuncmulicrdicitur  in  cocum 
lia?rcs>(edcamengrayata  fidcicommiflp^erg^  loca 
pia,  Bald./;?  /.  miles  itayin princ.ff  de^  teflament.  milst. 
ComJnl extranefiminu?n  6-Cod  de  hdred  inftitut. 
CaftrcnC  inLhAreditatum  >  num.  y.ff.ad  leg  Talcid. 
Dccjnl.certijuriSiinfinffdemilitar  tejlament,  in 
conf.  iy2,num.z.  Menoch  //^,4 pr Afumft, 14  i.num. 
5 o.  DsLUth.de teftameht.num.  19 6,  Vcrum.quando 
maritus  tcftacor  reliqiiit  uxori  ufumfru£lum  do* 
nec  yixcric>  &  poft  cjus  mortcm  inftituit  cxtranciz, 
diftinguuntDodorcs  quatuor  cafus,  Primuscft, 
quaado  teftator  inftituit  uxorciri  in  ufufr  u<5tu  >  «c- 
quc  ita  titulo  inftitutionis  uniycrfali  rcliquit 
lumfruftura,  &poftejus  mortem  inftituit  cxtra- 
ncum  y  hoc  in  cafu  duo  funt  confidcranda  >  Primu 
eft  an  tcftamenrum  yalcat  ?  &  valerc  teftamentum 
fcripfcruntPicus,m^.§.T///4,»«;w.io4.AIcx./»/  fi- 
liuia patre,  ff.  de  liher.  ^ pofthum.  Idcm  Alexand* 
conf.  1 6  z^num.  iJib.i.Corn.in  l.  extraneum,  num,  6. 
"verfft  uero  uxor  eB  inftituta,Cod.de  hAred.inftituend. 
Bc}[o,inconf$S.num.6.lih.z,K\UH,conf.}6.  num.  j. 
lib,%.  Co^vsii.inlib.z.vdriar  rejolut.cap.z.nu,  ^.wrf 
^ idem  er it.  Molinxns  in  addit^  ad  Alex.  conf  i6  z» 
.ffjf.^.Meaoch.confzji.num.^.verfquarttn  &  ul- 
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fimu4jtiy»  y&lih.^ pYAjHmft»  1 4 i.n//;;^. i^*  DiQca^f 
tit-Riminald. Jun  inconf.i^^  num.i^sdib.  1.  ubi 
dixitj  hanc  mulicrcm  dici  vofaram  ad  ufumfru- 
ft  jmcancum,&  obidaonpotlc  adirc  harrcditacci 
Alccrum^quod  cfi: hic confidcrandum  cfi  9  an uzor 
hocincaluconfcquaturfolum  ufu,mfru<ftum,  an 
cciampropriccaccm  ?  hacdcrefunt  opinioncs .  u- 
paopiniocftcorum,qui  dicunc  ccnfcri  infticucam 
taminproprictiicc,  quamin  ufufruftu>  doncc  ti- 
xcric  Bald  Angcl.  ZabarcU.  Saliccc.  Alcxand.  Dcc. 
^^fr  Parif  Bcrcraad  Bcro.Socin.Jun.BclIon.Sylvan.  & 
^  Nacca.rclaiiaMcnoch.rf?»///.  ij^.numer.e,  Itb^  j. 
Qiot.thconfil.  ioynum.\  5  Ruin.i»  conjtl.  ^6. 
num.^Aib.  i.Cravctc  confiL6o%^num.  3.  dephai» 
confiL^jx.num. 5 8  lib» 3 . r^?»/;/.  ji6  nnmtt.  17.  (J» 
zi./i^.  5.Pecr.  Pcckius  in  traSiJe  tejtament.  conjug. 

^  »  \  lib.^,c!Mp,^.ScK\mivi^\L]\XTi.  inconfiL  ^xi.  nurn^T. 
i  lAtnoch.  lib.j^.prAfiimpt.  1 41  ,num.i6.  Racio,quod 

t»l  .     '    ^  «cfiuxorhaecvidcacurinlhcucain  folo  ufufruAa, 
'  ^  ficquc  in  rc  cctca ;  accamcn  cx  quo  nullus  cft  infti- 

f  •   •     \     tucus  hxrcs  univcrfahs  dccrada  mcncioac  ufuf- 

frudluSjficqucillius rci  ccrcscrcmancchiercsin  co- 
eum  ,Li.§,fi  exfundo,  ^  Ifi  ita  qui6  infiitutui  fueritj 
9X fundoyjf.de kd.red.  inflituend.  &  hinc fit,  quod  (iu- 
xor  ha?rcs  cft,non  pocclt  dici  cxcrancus illc  a  cefta- 
torc  infticucus poft  morcem  diftar  uxoris,quod  fic 
harrcs  dircft6,cx  quo  jam  hsercs  cxticit  uxor  iiia^& 
qui  femcFcft  ha:res,nunquam  definic cflc  hzres ,  /. 
ei  y  quifolvendoyinfin  jf,dehs,red,inflituend.  j5.  i.  In- 
itut.de fideicfiwmijf.  lib^rtat.  SocinAcn.eonfiL  14« 
um.4,  ^  ylib. \.  cft  crgo  diccndum.hunccxtra- 
cumfucccdcreper  fidcicommiflum ,  morcuailla 
mulicrc,quapgraVtta  ccnfctur  ipfi  oxcranco  rcfti- 
tuere,ficuti  Dd.fupra  commcmorati  aflirmaBt,qQi 
ptiara  iqtcllcxerunt  locum  haberci  quando  poft 
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^orccmuxoris  vocata cft  pia  caufa.  Altcra  fuu  o*^ 
pioioillorum  qui  opioati  fuDt>hanc  uxorcm  con<!* 
fcquipolic ufumfrudlurH  tautum,  non  autcm  pro^ 
prictatcm  ,  illum  vcr6  cxcrancum  hxrcdem  elfc 
direfto,  fubconditionc  tamcn  ,id  cll,  raortua  u- 
xorc^hac ia  opinionc  faerunt  Imola  &  Aretin.  inL 
filiiiA apatrgyff.de liber.  ^pofthum.  ^ibid.  Alexand* 
colum.  6^verJ.  redeundo  igitur,  Ruia  in  conjiL  5  4.  nu. 
7-2  9'0* conjil.ultim.num.  1 1 .  lib.  1 . P i c u s rf. § . Ti-» 
M,num,ioi.(^Bzro.$n€onfil,  ^S.num.eJib.i.  Pla» 
iierctcntapriorcopinionc,  quod  uxor  ha:c  fic  in 
totum  haercsinftituta,  fcd  poitmortem  fuam  pcr 
fidcicommiffum  gravata  rcftitucre  iUi  cxcranco, 
fcquiturhiccfFe(3:us>uc  poffit  uxor  fcu  cjus  ha^re- 
dcs  dccrahcreTrcbcUianicam.  Et  kabct  piior  o- 
pinioctiam  locum  ,  quando  poft  mortemuxoris 
fuitCxcrancusiUc  hsrcs  vocatus  pcr  verba  com- 
maniZy  AlQTznd.conJil.  i6i.num,x,  lib.z,  confil. 
4  5 .num.  I  .lib.4^.Socin.in  $enJiLs^.num.^.(^  6  Ub  i . 
vcrbacnimcommunia,  utvcrbum  pcrvcniat>fuc- 
ccdat,&  fimilia,ctiam  fidcicommiflum  fignificanc. 
Bc habet ctiam iocum,quando  tedacor ita dixit,rc^ 
linquouxori  mc£  ufumfruAum  juce  lcgati,iniU- 
Cutionis  &omni  meliore  modo>  nam  hoc  ctiam 
cafu muUer dicitur  hsrcsrn  cotum ,  Decian.  conJU^ 
1 1^.  in fin.  lib,  3 ,  Secundus  cafus  e(l>quando  marir 
tus  tcftatorrcliqaic  uxorcm  Dominam  &  ufufru- 
d;uariam.&  poft  ejus  mo:  tcm  infiituat  cxcrancumj 
hocincafudic  turuxorhxrcs  infUtuta  in  totumj 
con  legatai^a,  Bcncdid.Plumbin.  inLquidtios  ,nu, 
6.ff.demanumfjf.  teftament.Alcx  inLfiliu^apatre,  in 
frinc.n.  5 .ff.de Itb.^pofthum. ^  in  conf.  5  o,n. i.W.^, 
KMin.conf  5  4.11. 1 6Mb.  1.  Croct  in  /.  re  csniun^i ,  n%t. 
iy6ff'de legat,  3 . ^confti ^  i . »  1 3 . /it .  1 . P a rif  coi%J\ 6 9 • 
I  iM»^*]oh^,^iit&.intra£l,deArtet€ftandi,tit^ 
^  '  ^ 
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de legat. caut. j c^.num  i,in fin, McDoch. conf.t 7 j 7nl 
4//i^.5.quiaveibum>Doinioamy  (ignificat  hxrr- 
dis  in(\iz\itionm,  Ihuverkuyff.dehAted,  injlttut.  ^ 
§  ult.lnftit.dehAred.qualit.^different,  Diflcmiuot 
CalircnCin  Lfiliusapatre ,  ff.de  liber.  ^pofihum.  8§ 
JaC  in l extraneum,C.de hAred.infiit,  Ec  hoc locum 
ccianihabctjqaaQdotclUror  voluicmatrcm  fuam 
cfleDominam,«&u(ufrudluaria,&  foll  cjus  mor. 
tcm  hsrcdcm  ioftituit  fracrcm  (iium  utcrtnumj 
Crocc  cdnfii6i.colum.i.^'  5  /ih.z.^ rnLre coniun^ 
iii,num.ij6.delegat.s^  Tcrtiuscafus  c(t,  quandci; 
inaritus  titulo  lcgaci  rclicjuit  ufumfruclum  uxor| 
-  &  poflcjusmorrcmiofiituit  cxtiancum  ,  hoc  cafd 
uxor  cft  Icgataria  noo  b*eres  Balrl.  in  L  idquod pauA 
feribusy  quAfi.  1 4  Cod.de  Epifcfip.     Cleric  ^  in  Lex^ 
traneum,  num.y. Cod.de hAred.infiitut .Mcnoch,  l$b( 
^  prdfumpt.  14^1. num  55  quia  vcrbum,  lego,  nuo- 
quamcrahicuxad  ha?rcdis  iDfticucioQem,  quaodq^ 
rci  fingulari  eftadjcftum,ficuc  cradunc  Dd.m  rubrj 
ffdelegat.i.  Vcrumanlegatumhoc  vaicat  concro- 
^crcicuc>noD  valcrc  vohicrunc  Joan.  Andr.  Aogcl.^ 
^i^Iumb  n.  Aocharao.  Alcx.  &  Jaf  prouc  eos  rctcrc 
-Mcnoch  confijj.nu.iJib.^.czt^tioncii  ufifuoct 
quod  cum  dies  ufusfruduslegaci  noo  ccdac  >  oifi  4 
ifticadica?  harreditacis ,  /.  i.  §.  i.jfl  quando  dies  legat^ 
€ed:it.  ^ l  unica,§.in  novifiimo,  verf.excepto  etiam «- 
fuftu£iu,Cod de caduc.tollend.  acqui  hxredicas  adiri 
^onpoccftabhazredcpoftmorcem  fnulicris  dcmu 
aoflicutpfcumfic  infticutus  fub  die  ioccrca  ,  qua;  . 
CQnditioncmfa€ic,qna:fancconditioimpcditnx- 
ft^cdi tatis  aditioncm,  / ficfim  hdres  ,ff.quand.  dies  le- 
^at.  cedat.  nec  lcgatum  ipfum  ufusfiudlus  potcft 
*Xonfirmari,mortuauxorc,cum  co  tcmporcjamcx- 
'tiQ<^usficufusfru(^us  Sc  confcqucotcrlcgacum>/. 
.Tieiocum mcrieturyff,deufufruEl.  §.finieur ,  Infiitut. 
^c^/Vcrumhuic  coofidciacioiiireff  oudcnc  ex  fcn«' 


) 

I 


TttXVlJehmdiflnJlhutlone.  42^. 

centiaRomaa. 7 1.;»»;!;.^.  legacucn  cedere  ec- 
\jam  ance  adicam  h2eredicacem,{i  ita  placecceftacori» 
^aiidfaccrc  pore(i>quodRoman.  probavic  cradi- 
tion^l^^\to\i»in Lnemo poteftynum  yff.  de legat.  i.^ 
inl.eftm^quamtnHm.i.Cod.  defideicomm,  ctfi  Coro. 
inlextraneHm,num.  i  j .  poft  Imolam  a  Barcolo  in  d^^ 
Lnemo poteR  didcntx:  prxrcrca  liccticgarum  noni 
ccdacnifiadieaditas  ha^rrdicatis,  atcamcn  hoc  in^ 
cafuha:cufuftuiluaria,vclfuaaudloricace,  velju- 
dicis  officio  poteft  iogrcdi  poflellioncm  bonorum 
&  corum  frudtus  percipcrcid^quod  idem  operatur 
hoc  cafu,ac  fi  forec  adica  ha?rcdicas,  &  ideo  cootra- 
liamopinioncm  ,  quod  imo  lcgacum  hoc  valeac;. 
probarunc  Bald.Angcl  Roman.  Caftrcnf  Parif 
Socin.Jun  quosrefcrc  &  fequicur  Menoch.  confiL 
zyi.nHm.^.^verfalterafuitcptnio  Alcx.  conf.  ^S.coL 
t .wrff^ Angel etiamjib.  ^.Bcro  conf  j  ^.num.  lo. 
lib^Z,  quod  in  dubio pronunciandum  fic,  valcre  tc-, 
ftacorisdifpoficionem,/.  j  jf.de miUtar.tefiam.  quo 
auccmrcmcdio  uxer  pollic  confcqui  Icgatum,  cx 
quoca  vivcnccnuUus  vcrc  cxcac  ha:res  ,  non  facis. 
conftac.Docftorcs  quoquc rcmcdia  crcogicarunc- 
primumelt,  quodccfi  ha;rcs  inftitucus  adirc  non 
poceft  dc  j  urc  hxrcdicaccm.poceric  camen  de  fa<»lo, 
acqucicaadibithxrcditatem,  ctfi  harrcditatis  c6-^ 
moda  non  fcnticc>&:  ita  fcnpferunt  Bald.&  Jalicct.  [ 
tnl extraneum,Cod dehAred.inftitut  Roman.  confiL  ; 
yi.num.fjib.i,  &  ATCtin.inLfiliu^ apatre^colum.  5,  v 
virf.circaprimumydeliber.^poflhHm.  Racio,  quia , 
faccrc  aliquid  obligatus .  fi  jure  impcditur  facerc ,  - 
fufficit  fi  dc  fado  faciac,  imuliery^.  i  .jf.  decondit.  ^ 
inftitut.  ubi  inftitutus  ha:res,  fi  fcrvum hxreditariu  ; 
manumifcric ;  fi  eum  manumific  foil  adicam  ha:re- 
dicacem,  &  fi  de  jurecencbatur  manumiccercance- 
quam  adircCi  accamcn  manumilTiohxcdcfa<flofa- 
^a  YalcCiCa:tcrum  non  fatis  cutum  cflc  hoc  remc-  <t 

dium. 
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jium.quatsdoquidemica  demum  de  £ido  fuffici^ 
aliquidfacercquaridodejureficrinon  poteft,  at- 
queitaquandoaliterjure  fuccurfum  non  ftfka  fed 
4iver(ura  cfle  noftro  in cafu,iD  quo  mulicr hxc  ha- 
betaliudrcmcdium,prastercanonfacisfuccurfuni 
dici  pofTc  uzori  >  iih^rcs  ipfe  recufabit  de  fa(5to  ad- 
irc  hapreditatcm  >  ncc  eum ad  idcuadftm  compclU 
podc,  ait Mcnoch  lib.j^.prdfumpt,  1 4 1  poR.num.^u 
AltcrmnrcmediumefTevolait  Bald  i»/.fA:/r^»e«i», 
num.j^.CodM hnrid.  infiit.  uxorem  pofle  fua  manu 
audoritateaccipcrelcgatum  ,  cum  nulus  exiftac 
hxrcs>de cujus  manu  poilit  caperci  vcrum  ncc  hoc 
icmcdiuineircfatis  ait  Meopch.  d  frAjumpt  i^j^ 
I2»;77  4  j.quiaetfiBuUusextat  ha^rcs,  accamen  po- 
teritadircjudicem,  quihaeredis  f^6lum  &  perfo^" 
namfuftinct,  ari-  l.fiobcaufamiCed  dee^viS  Tcr- 
tiumrcmedium  vohieruntcfT©,  quod  ba^rcs^pofGt 
adireha^reditatcmhanc  vivcatc  uxorccumi^  ccfta- 
tot  hoc  permififTc  vidcatuT,  non  tamcn  coafcquc^ 
curhairreditaciscommoda  Bald  inLid  quod paupt* 
tibu6y  quAft.i^  Cpddi  Epifcop.  ^Cleric.  easccruiii 
&  hoc  rcmedium  uxori  paruna  ^codefTe,  aic  Mc^ 
0och  diS.pTAfumpt.  i \j.num,^j\  quod  non  po(Ct  I 
compcllcreha:redcm,ut  hajreditatemadear,  ficlc- 
gatum  ufusfruclus  prxftet.  Qaarcumr  reaicdium 
YoiuetUnce/rcquodhxrcspolhtpccerc  bonorum  j 
pofrcffionemdcjurcprxcoriojhocin  cafu  confca- 
ticLncDd.intcrimquodhai^cesiftc  ef&crpo/fic  pof- 
feflforbofiorum  &  adminiftraeor  &  pctfoivere  x% 
ahenum  credltoribus  hxredicariis  &  legacum  prar- 
ftarc  uxori,  Angcl.i»  imilesita,  ff.de  tefiamtnt.  mi^ 
ii/^r  Roman.  confil yi.num- 1.  AIcxand.fm//if.  i^v. 
Jafon /» l.extraneum.colum.  y. *verftertia fieit  ofinio$ 
Cod dehsredinftit.lAcnoch.cdnJil.io^.num.  ^z,  la 
C0  vero  non  con  veniunc  >  an  ftatim  agnita  bosori 
{^oflcflioiic  ^o&firmccur  tcftamencuni }  Angcl.m 
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Lmilti^  ica  roluit  Ilatiin  agnita  bonorum  poflcflio* 
fic  confirmari  teflamcntum  :  reliqui  ycr6  &  Do«* 
ftorcscommanitcrvolunt  non  ftatim  confirmari 
teftamentum,  fcdeflcezpeiftandum  CTeatiim  c6- 
ditionis,  hoccll, mortcm  uzoris  Mcnoeh./i^.  i. 
conJiLio^.nHm^z.^  5.C^J4  &:idcohaercsiften6fl 
confcquituraliquacommpda  hxreditatis  &  con« 
fcqucntcr  nccFalcidiamfcucjusfiudius  dcducerc 
potcrir, Mcnoch. //^.  4./)rtf/^777^/.  i^i,  nunter.  46. 
Qaintum  rcmcdium  cll,  quod  mulicr  ha^c  officio 
judicis  potcf):  legatum  fibi  pra^flari ,  Bald.  in  L  ex- 
traneum.C&d de  hared.  infiituend.  AxctiD.inl.filifisi 
pAtre,  in fin  ff.  deh&red.  tnfiit,  Picus  in  diS.  §,  Titia, 
num,  105.  ^erf.decUro  mentem ,  num,  106.  wrf. 
retenti6tgitur.  tvlcnoch. confil.iy  ^  nutn.i.lib.  1.  ^ 

//^.4./>rit/«;77//.  i4i.w«77?.44.ubiait.hocrcmcdium 
ciTc  arquitati  &  Icgibus  confentancum  cum  judi- 
cisofficium  coaccdacur  loccdcficicntis  adlionis» 
ficfuadcntca^quicate  ,  l.  fi me  (^Titium ,  infin.ff.fi 
certumpetat.  Quartus  cafus  eft,  quando  reftator 
titulolcgati  rcliquit  ufumfrudum  uxori,  cui  co- 
h^ercdem  dcdk  inrcparticulari^dcindcpoft  mor. 
ccmiphusuzorisinftituit  cxtrancum  ha^rcdcm  u* 
aivcrfalcm  ,  hoc  in  cafu  primo  dieitur>  Icgatum 
ufusfro<5lus  fuftincri  >  curn  harrcs  illc  in  rc  certa 
nuUo  alio  exiltcnrc  hxrcdc,  vivente  uxorc  adirc 
polfithxrcditatcm,  Bartol.  in  /.  ex  faEio  froponeba'^ 
tur^ff.dehAred.infiit  quandoquidem  nullo eziftcn- 
rchasredcunivcrfaliillc  totum  confcquitur,/.j«(?- 
ties^Cod  deh&red.infiituend.  &  in  fpecic  hujus  cafus 
ita  fcripfecunt  Alcxand,  intiddtt.fidBarrol.ini  hnre- 
dit(t6  exdie^ff.  dehAredittu  ex  die,ff  de  h&red.  infii- 
tuend.  in confil.  5  %.num.  3  Itb,  3 .  Jafon  /  extra-^ 
neum,in  fin  Cod  de h&red.infiit.  Ku.ia.in  confil.  54. 
num.i  6.  ^in conf  ult.n.ix,lib.x.&c  Picusin§,Titta, 
nu^^-j  .verf.confirmattir  ifia  conclufio,  ^  n,  10  6. in  fin^ 
^      #       V  ,  verf^ 
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n^erf.tenendotamen.  Dicitur  &  fecundo,  Rzorci* 
perc  lcgamm  ufusfrudius  maau  h^rcdis  i  n  rc  ccrta^^ 
cum  Cat  didlum  eft)  ccnfeatur  vivente  uxorc,  cffc- 
iJlus  hajrcs  in  totum ;  Dicirur  &  tcrtio  hi c  hasrcs  in 
recerta,ficdeindcefFe(ftusharrcsin  totum  >  tcncrt^ 
rcftitucrepoftmortemuxoris  per  fidcic5miflum> 
iUihxredi  univerfali  vocato  poft  uxoris  obitum^ 
Menoch.lib,4.pr&fuwpt.i4.i.n.^j.  ^ 
Tertionon  vitiat,fcd  vitiacur  res  ccrta  inftitu- 
tioui  adjcdla ;  ha?rcs  cnim  ex  rc  certa,  vcluti  cx  cer- ' 
tofuudo  j  exccrtoufufrii(£lu  fruftra  quis  inftitui- 
tur,fcd  valct  inftitutio  detradla  fundi  mentione,  /. 
i  ,§  fi exfundoffflde hAred.inJlitut.  quodica  explica* 
tVLxAnifiitAquiSy  -jZ.ff.deh&red,  injiit.  fic  inftitutus 
perindeerit  at^iiefi  finc  ca  ha^res  inftitutus  efict. 
Verumhocinunohaeredecxre  certa  inftituto  rc- 
ft^dicitur,in  diiobuspluribufvenon  itcm,  quarc 
hsec  jiiris  diftin<ftio  tcnenda  eft,  quod  aut  folus  aut 
cumaliis  inftitutusfit.  Si  folus  teftamento  harres 
fcriptus  fit,&  ex  certa  re  vel  fundo,rei  vel  fundi  ad- 
jccftioeftinutilis^  primumadha?rcditatc>quia  ha!- 
resfuturuscftiquafi  fcriptus  eflct  ex  ailc  fine  ullt 
fundi  mentione^  dcindeinutilisad  acquifitionem 
fundi,quiainli:itutus  ha^rcs  hunc  fundum  habct 
jurehscrcditario^Bartol  &  Dd.  inLquoties.C.de hA* 
red.inftituend.  Ruin.  conf^^.num.  6.(^  %.Ub.  z.  C«- 
fhal.A}nfj^^6.num.^.pertot.  Du2tct\.adtit.  qui  te^ 
fiam.facer pojf.  fuhrubr.dehAredJnftituend.cap.  quc 
tnodo  hAredes  inftiiuendifint ,  uerffuperiu^  diximus. 
tdcmdejure accrefcc?jdi  lib.i.cap.^.  Bcllon. lib.^.fiip' 
puiat.cap.iS  num.  i  .Lcon.in matcria  fubftitut.  com^ 
pendi6f.num.  1 1  o .  Man  tic.    conieBur.  ult.^volunt.  lib. 
J^.cap.^.num.ij.  Antot^.Gomcz.lib.i.^variar.refolut^ 
£ap.jo.num.S.GtSL([§.hAredita^yquAft.  ^.num.  x.(^ 
'^.InftitutfOyquAft.iz.num.^.qmimcnim  harrcsfuc» 
CcAot  \mi$il>^uoties,^.jMredes  ,^de  hAred.  inftit. 
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&  faccedat  in  univcrfum  jus  dcfunfti ,  cx  re  ccrta 
non  poccft  quifquam  hsercs  effc,  dJ.i.§.fiexfHnd0% 
dehAred.  infiitutnd.  Dauth.  deteflam.  num.  40.  £t 
ficucinflicuticitactiamfubftituriofadladcre  ccr-- 
ca  ad  totam  ha:rcditatcm  crahitur.fi  unus  duncaxa^t 
hxrcs infticucusfic,/ cohAredi^^i.^ fin.jf.de  'vulgarj 
^pupillar.  Kohnd.de ultim.volunt.rulr.i  i,nu.  itf. 
Diicft.  deartetefiMndiitit.^.defubflitut,  caut.io.BcU 
lon  lib.^.fupputat.cap.  1 8.»«/w.  i.  Francifc.Mancic- 
de conieBur.ttlt.^voluntMb  ytit.y.num.z^  .Dauch  d^ 
tefiament.num.j^o.verfamplia.  i.  Sunttamcn  ali- 
quicafus^inquibushoc  non  obcinec.  Primus  ca- 
lus  cft>  fi  ccrta  tcftacoris  mcns  eii  >  quod  iniUcuCtid 
nihilpra^ccrrcmillamccrcamhabcrc  dcbeac,  puta 
fi illum  plus  pcccrc prohibuic ,  nam  cunc  infHcucio 
rcducicuradcaufaminceftacifccundum  Barcol  irt 
Lquotiensy  §.fidu0yjf  dehAred.  infiit.^ibid  Bald^ 
Paul.  dc  CaftrenC  &  alii  Dd.  idem  Barcol.  in  ipe- 
nult.ff.de iniufi.  rupi.  ^inl.  fi^uiipriorey  in  fin.  ff.ad 
Ttebell.  Paul.de  Caftr.  in  l.quotiens.CoddehAred.in^ 
ftit.  &  ibidcm  dicic hanc  cflc  magis  communcm  o- 
pinioncm  Corn.  Curc.Jun.  confiL  1 1.  num.  8.  in  fin^ 
J^CconfS.num.i.volum.j.Anton.Gomct.lib.i  va^ 
riar.refolut.cap.z.nUm. 10.  Michacl.GrafT.^ 
tiOyfUAfi.il  num.y  fnmbper l.quotiens.ii. fiduo yff. 
dehAred.inftit.  ubidicicurjfiduohaercdcs  funt  in- 
ftitutiinaliquofundo,  etiamin  difparibus  parti- 
bus.quod  alia  bonaaccrcfcant  ipfi  virilicer  ic  pra 
sequalibus  porcionibus  nifi  manifeftc  apparcc  de 
contraria  voluncate :  Sccundd>qUia  quando  in  te« 
ftamcnto  vd  ulcima  voluncacc  colligicur  prople^- 
xitas  &  rcpugnantia,vitiacur  &  caufa  reducicur  ad 
itacum  inccftaci ;  VoIudc camcn  hi  Do<florcS)quod 
h^rcdes  ab  inccftaco  ccncancur  refticucrc  illam  rcin 
vdquocam  per  fidcicommilTum  hasrcdi  infticuco , 
^rg.LexfaHoi  ff.adTrebell.  fjjri  ScAvola^ff.iod.^^L 
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filiifamiL§. utquis  hAredem,ff,de  legat.  i.  VctUm^ 
quod  &  hoc  in  cafu  noii  obflancc  prohibicioae  co« 
tahaercditas adcrcfcat  inftituco in rc  ccrca ,  &  pro- 
hibitioproDonadjcdahabcatur,  rion  vcro  inftU 
tutio  viticcur  ccncnc  Dy  n.i»  Lfiquii  ita  hAtes,  ^  ibid. 
Bald.  &  Angcl.dc  Vzini.ff.de  hAted.  infiituend.  Jo- 
kzndclmoL  inLi,§.fiexfundo  y  ff  de  hAred,  inftit. 
AngcLdcAittin.  in§.hAreditiifyinfin.  mfiit.  de  hs^ 
redJnfiituend.  Alcxand  ubi  dicic  hanc  cfle  magis 
communcmopinioncm  ,  in  l.  fi quie priore ,  ff.  ad 
Trehell.Bolognct.inLreconiunBi^  num.  zp6.  Cx- 
fhzl  confiL^  j  2,num.  7^.  Dcc.i»  rubric.  C.  quand» 
nonpetent.part.  i.leSlur.num.j  Kip^inl.reconiun^ij 
num.  1 3  ^.S2pi^inl.unica,nf4m.  61.  Cod,  quando  non 
pet.par.  CurcfcB.  confil.  j^.num,  j .  Socin  Jnn.confil. 
1 1  i.num.  i6.lib.  i.Grat.  confiL  ^%.num.\o%  lib.x. 
Apo({i\l. ad  Alex.confiLi 6 ^  fub num.  10  lib,  x.  quia 
exncccdicaccjuris  prarcifa  habcc  locumjusadcre- 
fccndij&.ceftacornon  poccft  faccrc»  uc  lcges  non 
habeanc  locum  in  fuo  ce(lamenco./.»«i7'^  poteff ,  ff. 
dele^at.i.&fzAnm  vel  proceftacio  aliqvia  comra 
jiaturam  &  fubftanciam  acflus  viciacur  &non  viciac 
a&ntn,  l.cumprAcariaff.deprecar.  Secundus  cafus 
cft.fi  ceftacor  vcrbo  obiiquo  vel  communi  fic  ufus, 
iiamverbaobliqua  &communiaadjedla  cercxrci 
nunquam excenduntur  ad  UQiyerfitatcm  bonoru  i 
Ergo  licecinftituco  in  re  ccrta  per  vcrbum  mercdi- 
se^um,ca:tcraomniabona  adcrefcanc:  camen  a- 
liudeftiBinftitucoper  vcrbum  obliquum  vcl  co- 
munequiccnfecur  merc  legacarius ,  /.  cogi,  1 6.  in 
frinc.  'verf^generaliter,ibi  Barc.»«m.  ^  ff.ad  TrebeB. 
Caftrenf  i»  /. nam  quod,§  non  omnes ,  ff  eod.  A n to n. 
Gomzz.lib.i.variar.refolut  cap.io  num.  i  i.Grafl.$. 
lnfiitutio,qu£fi.zi.num.  ^.Dauth.  detefiament.nu. 
4}.  Verbaenimrogo,precor  &  fimiha^unftarci 
C|:rca;  vd  quancicati  non  infcrunt  univcrficaccm» 
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^ucmidihoduin  ycrbum  dircftum ,  inftituo ,  cum^ 
icfccnajunftum.  TcrtiuscafascftiQmilicc.  fic- 
nim  milcs  unam  cx  fundo  hxrcdcm  fcripfcrit,  crc- 
dicur  quancum ad rcfiduum pacrimonium  inccfta- 
tusdcccffiirc&fiduobus  fcriptis  hasrtdibus  altcr 
bmifcrithaercditatcili,pro  ca  pattcintcftatus  dc- 
I    ccdcrcpofficnifi  hxc  voluntas  defundli  probata 
I    fucritiUcomicccntcalccro,adalterttm  vellct  cocam 
I    rcdirc  hsercditaccm,/ fimiles,  6U.fi Juobm.  j  g.j^  dtJ 
milit,teflfi7n.  eftqj  fcncentia  h^ec  communis  Jaf  in 
\    1. 1  ,num.  I  o.Cod.demilitJeftam.  Vafq.  de  fuccejf.  r^- 
I  folui  lib. 1.^.9, num.ii.D^MiYi.  de  teflam.  num»  41. 
I    Vcrum  Cagnolus  in  l.jU4hoflrumyn0im.().ff.dereguL 
I  j«r.cxiftimac,hxccum  dcmlim  proceUura  cllc,  fi 
I    dcmilicis  voluntarcpcculiariccrconftcc.quodpri- 
i   vilcgiofuouci  volucric:  C^ccroquindecifi^ncm^ 
I   d.l i.§.fi exfundo ,  cciam  ad  milicjrc  ccftarhchcum 
i   pcrcincrc ,  8c  addicfericcnciam  hanc  cffc  commu- 
I   nicerrcccpcam,pcr/77rm/ir«;», i  ^.inprinc.ibigloU 
\  jf.de milit.tefiam.tVLV[i^nodv[\'\\ts\nd\\hiQ  jutc  c6- 
1  muniufaspucccur,nonprivilcgiomilitari ,  linti^ 
I  jlamentoAnfin.C.eod  Ca?ccrumutrufrimilcsindu- 
\   bio  jUrcfpcciah*,an  communiucaturapudDd.ma- 
I  ximc  controvcrfum  cft :  Communis  cnim opinid 
\  habct,  quod  j urc  commU ni  ufus  putccur 5  Concra- 
I   rium  poft alios  fchccncia  dcfcndit  latiffimc  Vafq.flfe 
I  fuccejf.creat  lib.y^.^^.  num.^o.  &  dc  fuccclT.pro- 
1   ^itfiJib.x.^.19  num.i^.^.zo  num  i^.  Aliifcpccm 
cafus  diftinguuncPrimus  cft,  quando  ccftamcnca 
nonpoted  valcrc  &fuftincri  fccundumjus  com- 
muncnam  cuncpra^fiimiturmilcsjarcfpeciali  cc- 
llari  voluiflcMcnoch./ii.4./>rtfy«^/?.4.;ir.  5  quianc- 
mo  prsefumicur  cligcrc  via,  qua  fua  difpofitio  cvcr- 
tatur.Secundus cams  cft,quado ccftamcncu  valcre 
poceft,  camjurccomuni,  quam  fpeciali,  fedcamca 
.  utiliuscftipficcftacoriiucjnrcfpeciali  valcacihoc 
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ctiam  cafu  pracfumitur  teftator  tcftari  yoIui(re)il^ 
rc  fpcciali  &  priy ilcgiato.  Tertius  cafus  cft,quan- 
do.utroqucjurc  yalcrcpotcfttcftamcBtum,  (cdfc- 
cundumunum  jusmajorexcat  «quitai,  hoc  cafu 
prxfumitur,  quod  tcftari  yolacrit  fccundum  ma- 
jorcma:quitatem,Mcnoch.</,/»«/».^.  Qaartus 
cafus  cft,quando  tcftamencum  &c  difpofitio  valcrc 
potcftitam  de jurc communi.quam  fpeciah  &  nul- 
la citat  difFcrentia  vel majoris  utiHtatis  &  xquita- 
tis,quod  uno  vcl  altcro  modo  valcar,  fed  tamcn  cx 
Tcrbiscoliigitur.quojurc  tcftari  atquc  difponerc 
voIucrit,hocincaluprajfumiturdifpofuifle  vclju- 
refpcciaii  vclcommuni,  ut  magisfignificant  ipfa 
vcrba, Menochy l.nf4.6.  Quintus  cafus eft>  quan- 
do  ex  vcrbiscolliginonpotcft  ,  quo  juretcttator 
utivoluerit.fcdtamenfijurc  fpcciah  ufum  fuiffe 
diceremus,plurafpecialia  concurrerenc,hoc  in  ca- 
fu  non  prajfumitur  jure  fpeciali  teftari  &  difponcrc 
voImflc,quiaplura  fpecialia  concurrcre  non  pof- 
[antyMcnoch* dlnum.  6.  Scxtus  cafuscft,quan- 
do  parcs  omnino  funt  termini  •Scadus  potcft  u- 
troquc  jure  fimul  valerc  &  fubfiftcrchoc  cafu  prac- 
fumitur  i$,qai  tcftatus  cft  &  difpofuit  utroquc  ju- 
rcufusfuiflc,Mcnoch^./.»«w.7.  Scptimus  &  ul- 
timus  cftcafus,quandoparesomnino  func  termini 
&  difFcrentiaaliqua nonextat,  quod  teftamentum 
&difpofitio  potius  valeat  jure  communi  quam  fpc- 
ciali ,  hoc  in  cafu  recepta  cft  Dd.  opinio,quod  prap- 
'fumatur  tcftamentum  confcdum  fccundumjus 
commune ,  non  autem  fccundum  jus  fpcciale.quia 
jus  fpccialc  fcu  privilegium  tanquam  devians  a  ju- 
recommuni  ,  &utquid  odiofum  reftringi  dcbcC 
Mcnoch. d.Lnum.i 9.  Ithocdc  eo  cafu  ubi  «nus 
duntaxat hxres  eft inftitutus,nuoc  ubi  plures  funt 
inftituti.  Plaribusha-redibusinfticutisjfubdiftin-^ 
gucndiun  eft^ nam  aut omacs  in  ccrtis  rebus  hxre- 
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JcsfcriptifuBt;  autuauscx  certa  rcalius  univcr- 
{alitcrcftinflitutusi  fi  duo  funtiQftituci  in  rcbus 
ccrtis>puta^unuscxfuDdo  CorncIiaDOialtcrLivia- 
iio:tumquodadin(litutioncs  atrinet^  nihil  facic 
rcrumcxprcflio,fedearcnusprorfus  rcjicitur:  dc- 
traftacrgofuadorum  mcntionc^  perindc  habebi* 
tar,qua(i  non  adjedis  rcbus  harrcdcsfcripti  cffenr , 
cxa^quis  ergopartibus  hxrcdcs  cinnuLAttiM»  10. 
Lexfa8o,iyihiDA  &cC\i]Zc  l.quinonmilitabat,j%. 
ff  de hAred.inflitut,  Dnsircn.  adtit.  quiteflam.facer. 
poff.fub  rubric.  hAted.  inftit.  cap  ult.  quomodo  hAredes 
Jint  inftituendi ,  verf  quodad  inftitutiones  attinet^ 
Idcm  dejure  adcrefcendh  Hb.  i.eap.  4 .  Bcllon  .//^.  4  fup" 
putat.cap.  i^.num.  1 .  Brifron. lib,y  formular.§.  inter^ 
dumduohAredesfol.669.  DsiMth.deteftam.num.^^* 
Bth'oc  obcinct,ctiamfi  tcftatotrciccrtarpartcf  cx- 
prcfferit.pucafi  duo  hxrcdes  fint  inlHtuti,  unus  cx 
partc  tcrcia  fundi  Cornciiani  altcr  cx  bcffe  cjufdam 
fundi^aucfiproalccriusatquc  altcrius  fundi  parti- 
busquis  hrrcdcsinftitucrit,  namadhuc  dctra<fla 
fundi aut  fundorum  mentione,  quafi  finc  partibus 
hxrcdcs  fcripti  hxrcditatepoticntur,/.5^«(?/fVj,  9.§. 
Jiduoyibi  Bartol.»«;zi. i.Bald.»««i. i.Caftrcnf.».  i. 
1. 5 .     l.fialteriua,  i  o.     ibi  Bartol.  Bald.  Caftrcnf. 
ff.de hAred.inftit.  Idcm  adhuc juris  cft,  ctiamfi  una 
rcs  prxlcgata  altcta  re  pluris  a?ftimctur,nam  adhuc 
cxsquispartibushxredcscrunt.Ergoficxrcstan- 
tum  in  hacrcditatc  fint,  tcnebitur  alcer  altcri  officio 
judicis  familiarhcrcifcunda^,  ut  Liviani  >  altcr  uc  ^ 
Cornclianifundi  fcmiffcm  ctA^iul.exfaSlo,  jf.de  hAr: 
red.inftit.  Dxnth. de  teftam.num. ^6 .  Vcrum  hic  di- 
Ifgcccer  animadvcrtcndum  cft>  quoddixi,  fundi 
autfandorummcntioncm  dctrahi  quoad  inftitu- 
tioncs,aIias  illa  cxpreffio  non  cft  ociofa  ,  nara  in- 
tcrprctamur  rcliftascffe  rcs  jure  prxlcgati.  Ergo 
iS)  qui inftitutus  cft  cx  rcbus  lcalicis  >  capict  I tali- 
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casjurcprajleg;ici,tanquamfibi  prxlcgacas:  Iccnf^ 
quicftinlticutus  ex  rcbus  proYincialibus,  capicc 
rcs  pro vincialcs  j urc  prxlegari,  camquam  fibi  prar- 
lcgacas.  Suftinccur ergo  in Uirutio  h«rcdis,  ccfi  ;c- 
ilatormcntionem  ccrtx  rci  in  inftitucionc  ha^rc- 
disfeccnc,&aliquando  adje^lio  omninX)  &  fua- 
dicusrcjicitur,  fi  fciliccc  unustantum  cftinUicu-. 
ci^.  Acfiplurcs  fic  fcripci  finc,  rcjicicur  cxprcfTio 
cyiioad  infticucioncs  tantum,  &  finc  partibus  a^qua- 
litcrinftituticcnfencuruniYcrfalcs,furtinccur  au- 
tcmjurcprselegati.S^quilibcc  rcm  cercam,  ioqua 
in(htutusc(t.quafiprajlcgatamhabcc,/5r«t?/ifj,5.)i 
dHo,ff,d^hAredAnftit.  &  clt  conimun.  opinio  Ful- 
gof  tnL  I  .n.fin  Cod.fi adverf.tr anfa6i.  Grafl'!  §.  infti  - 
tut.  Osmthje teftament.num.^%.  Plane  fi  ccftaco- 
^is.Yoluntascltc!ara,quod  iftos  duos  haercdcyin 
rcccrca  infticuto^  ,  qihil  prspccr  fundos  cxprcflb^ 
Ii[abcrcveht,quid  jurisfit,y«/>ri^/^^/5;</77,T;fr/jpr^^ 
fni44  cafui  ^fl ^fi certateftatoris  menseB.  Porro  fi  u- 
Hus  h^rcs  cft in  rc  ccrta ,  aUus  univcrfalicer  infti- 
tutus,rurfum  duo  cafus  func  diftingucndi.  Pri- 
mus cft, quando  ceftator inllituit  duos  cxcrancos  > 
unum  univcrfahccralccrurninrcccrca.hpc  in  ca- 
fu  illc  in  rp  ccrca  i  ofti^ucus  ^abc^ur  loco  lcgatatii,/. 
quotiesy  13.  i^/ Bartol.  &Dd.  Cod.  dehAred.inftit, 
Bartol.  &  Dd.  in  Le:(^fa^o,)  5  ffde  h^red,  inftit.  Ro- 
\%Tid\n  deu{ttm  'voiuncat.rubr,  1  i.num,  1 6.Roman. 
C(?nfil  175)  AT^w.  10  FeJcr.dc  Scn.f^^;>/i7.i6^  Fulgof. 
confiL  6 9  nsim.  1 .  Alc?a nd.  ind  i  qHatiesynurn.  3  ff  dc 
hdrred.inftst,  6c  ibidcm  Jaf  Sqciu  ]\inxonfiLi  1  ijib. 
I.  Etidco  noi\  tenctur  crcditoiibus  hxrcditariis, 
acc  cranfcunt  in  cum  adtioncs  Barcol.&  Dd.m  dicU 
/.  fA;/i5(?.cftqucipdubicacum,ucdicicCa:phal  con-  ' 
fil.  ^i^.num.^^.volum'^.  £cinrcccrca,iQquaeft 
ipftitucuis  falcidiam  pacicur  ,  Grafl.  §.  Infttsutio, 
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^uift. %  t.num.j.  leem  noo  dacur ci icmcdinm J./in. 
Ced.de  edtSi.di^v.hsdrian.  toUend  Grafl.  $.  hAreditM§ ^ 
quA(l  j.num.  5.  poccftcamca  rem  illam  in  qua  eft 
inihcucuspropriaaudloritacc  apprchcndcre»  Bar« 
tol  Sclmolin l.ex faSlo,  i^.ff,de  hdred, injlit»  Paul. 
Caftrcnf.Alexand  Sc  ^siCjnl.quoties,  Cod.  eod.  Mc- 
Aoch.  adipifc.poffeff.remed.num.  i  ^  ^.Ctizff.^.hAredi^ 
ta4,quAfi,  5  .num.i,^§.lnflitutio ,  quAfl.  ii.  num.^.^ 
AncoD.Gomez.  variar. refolut. lib.x. cap,  lo  num.i^i 
TorAcr.defucceJflib.i.cap.'; ^.num.y, \cg2t^nus  yQ-- 
t6  lcgacum  propria  audloricacc  accipcrc  ncquit» 
'  f^^'ff  &Cod.quor.legat.  nifi  nullus  fit  a  quo  acci- 
piat>  InoneH  dubium^  Cod.de  legat.  Echicprimus 
cafas  mulco  magis  obcinec ,  quando  tcltacor  hunc 
inre  cerca  inflicucum  repofuic  inccr  alios  lcgata- 
rios,Menoch.r(7;}/7/.48 ^.^'^^/Ti.^./i^.i  I.  Iccmquan- 
do  ccrtacor  illum  in  rc  ccrta  vocacum  vocavit  ver- 
bis  obliquisiUt  fi  dixit,  j  ure  inftitutioais  reliquit  &C 
lcga vit,  nxc  cnim  vcrba,  rclinquo >  lego ,  funtob- 
liqua>quasad  hxrcdis  infhtucionem  non  crahun- 
t\xtiY\x\goCinconfil.69  colum.i.verf.ne^enim 
ttes,  lAcnoch.cenf  ^Sj.num.  j.  quod  vcrbumj  rc- 
hnquo,adjed;umccrc£rciin  excraneOy  cni  tefla- 
rornfhilrclinqucrccencbacur,  eciamfialius  haeces 
innicucusBonfic>non  figaificath^crcdisinftitutiow 
nem>Menoch  //^^.4./>r£/«rw//.io. 

Secundusc(lcufus>  quando  ceftator  inftitui^  * 
.  duos  filios,unumuniverfaliter>altcrum  vcr6  in  ro^ 
^  certa>hocincafuillein(ticutusinreccrta  non  ha- 
beturlocolcgacarii>fcd  hatredis  1  quem  paccr  fid- 
facere  voluiflTepracfumicur  >  nealioquinejuspra;-* 
tcricione  tcftamcncum  fit  nuUum,  ^lofif.  in  cap.fi 
fater  ,  in  verbo  idem  ,  de  tejlament,  in  6.  Roman. 
iionJiL  17 9.  n.  10.  verf.  quandoque inter literos  ^  Mc- 
Moch.  W.4 prAfumpt.xo.num.  5.  eftquc communis 

fie   4  opi-' 
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opinio.Grafl.  i.Inftit$4tio,quAfi.zt  num.  5.  Et  hie 
cafus  locum  ctiam  habct,quatido  ccftator  cft  ufus. 
Vcrbo  obliquo  vcl  communi  jundlo  vcrbodircfto, 
ut  fi  dixic,&  Cajo  alceri  filio  mcojurc  inftitutionis 
relinquo  &  lcgo  ccntum ;  nam  adhuc  ci  m6ce  prx* 

fumptatcftacorisccnfccurishajrcsinftitutus,Bar. 
tol.  inl.ftlium,§.fed(^fiportio,num.iff.d^ 
ftand.  [xbi  dixit  idcm  cflc  an  pater  ita  dicac,  j urc  in- 
ftitutionis  rclinquo  filio  meo  cqntum,  vcl  infti  tuo 
filiummcum  in  ccntam,  &  Bartolum  ficuti  fnnt 
Cardinalis  ZabarcIIa,Durans  &  Guihelmus  Bcnc- 
dift.quosrctulit&probavit  Mcnoch./:^^»/i/.  48  j. 
num,j  //i.i.quodfitcftatoritadij^it  filio  mcoju- 
rclegatijfcuinftitutionisrelinquo  centum,  pr«. 
fumitur  tcftator  dcdifTccIcaioncm  ipfi  filio  fuccc- 
dcndi,vcl  tanquam  h^rcs  vci  tanquam  Icgataiius* 
Et fimile tradit  Alcut  deprdfumpr. reg.  z.prAfumpt^ 
z%.num,^  ubidicit,  quod  fitcftatorita  difpofuit, 
lcgoTitiotalcm  fundum  &  in^o  illum  inftituo, 
prasfumi  tcftatorcm  dcdilTc  elcaioncm,  Titio.aa 

vcIithaberctitaIolcgati,velinftitutionis,idcmrc. 
(fonditJ^Cinconfyz.verfnonobftatergoM.i.ciiii 
dixit,  quandoin  fubfticutionc  reperiuntur  aliqua 
vcrba  obliqua  vel  communia  junda  vcrbis  dirc- 
<ftis,tuncfubftitutioccn(eturfaaadircaa  vcl  ob- 
liqua  fecundum  clcaionem  fubftituti  ex  fentcncia 
Bartoli  in  l  Centurio,in  ^.quAft princffdevulgar.  ^ 
fupillAr  VcriMnfcicndumcft,  fipatcr  ufus  fuillct 
vcrbo  obliquo,  ucfidixit,Icgofiliomcoccntum, 
k^cin  cafu  non  pr^fuo^itur  tcttator  fcciflc  illum 
hafrcdcm ,  Ecto. conftl.  1 70.  adftn.  lib.  1.  &  ait  Mc- 
noch  Jib.j^.prAftimpt. 10. num  ^  nonrcpugnarc  au-  , 
toriticemRomani  inconf  ty^.num. 9.  qnod  minus 
rcd^  [tn6Act,&  Lquoniamindignum,  C.  deteftam^  \ 
ptocedcrc,  quandoaliis  conjcduris  conftarc  po- 
reft.tcftatorc  vol^iirc  inftituerch^rcdcmdirccac,  > 
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&  fi ufus  efl:  Ycrbis  obliquis :  la  co  camcD  difu  dc 
quorcrpondic  Romanus  defendi  cjus  opinioncm 
poflctum  quia  alia  adcranc  vcrba :  cum  quia  paccc 
cratignarus&  impcritus,juxcaglofl^/»/^//f^r/>i,  C. 
famil.hercifc,  Illud&  hpcloco  cft  animadvcrccn- 
dum>quodrupradidtumcft ,  fiunuscfl  infttcucus 
in  rc  ccrca ,  alius  uni  vcrfaliccr^  quod  cum  is ,  qui  iii 
rc  ccrca  cll  inftitutus  fic  loco  lcgacarii,  cancum  pro- 
ccdcrc, fiis,qaiuniverfaliccrcoh«rcs  fcripcus  c(t 
hsredicaccm  adicric,  aliud  cft  fi  non  adicric,  morcc 
pra: vcn lus, vcI  repudiacionc auc  ccmporc  cxclufus 
fic,nam  tunccocumadcrefcicinfticuto  in  rc  ccrta, 
&  pcrindc  cfi  ac  fi  coba^rcdcm  non  habuifl^cc.  fcd  i- 
pfc  ab  inicio  hasres  fcripcus  fuiflcc,  AIcx.  3c  Jaf  in l. 
fUoiieSyC.de hAred,inftit  Imol.m  /.  i .^-fiex  fundo ,  jj^ 
eod.Goxn.conf  3  i  .circaprtmumjVolum.^.  Addic.  ad 
^zWn.c.quitt  G.num.  ^ , extr.de iudic,  lAcnoch.  adipif 
fojfejf.remed.  ^.num.  1 1 6.Bt\\on.fupputat.  Itb.  4.  cap. 
i^.inprinc,  Achill.  PcrfonaL de  adtpifc.pojfejf.  ex  e- 
didl.divi Hadrianiynum.\%o.  verf  vel.  ^  Covar.  in 
c»Raynutitiii§.  1  .num.9.  Forftcr./>?  tra^i  fucceffltb.  i , 
cap  jp.num  1 1*  Grafl'j  hdreditaijq.ynu.^.  Dauth. 
de  teftam.num.  ^i.  qModfati2  fincha:redcma  prin- 
cipio  non  fuiflcinlticucum  &  fuiflc  inftitutum,  fcd 
rcpudiaflc,&favoreha:redis  univcrfahs  infticutus 
inreccrcahabeturlocolcgacarii&ubi  nullus  ha;- 
rcs  univcrfalis,  ibi  nuUus  favor.  Diflcncic  Bald.  in 
l quotiesy§.Ji duo,num  z.ff'. de hdred  inftit,  mocusra- 
cioncquod  daco  coharrcde  uni verfali  nequaquacn 
dccrahacur  rei  ccrca:  cxprcflio. 

£isuniusfadainflicucio,non  nififcmel  ,  prior 
fcilicct  valec  &  poftcriorinucilis  dicicur,/.  i  o.fedji, 
l.  ult.ff.devulgar.fubftit.^cc^nc  prior  puta  pcrfubfc- 
gncntcm  conditioncmvitiacur,/.yirf/c/;/;»,z7.§.i^ 
ffdt  hAred.tnftit. 

Acqueba^cdciis^quarinftitucioBi  adjeda  prp 
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noQ  fcriptis  habencur  >  ue  infticurioni  nihil  no- 
ccaDC.redhisderradisfalyafic  infticucio.  Sequua- 
cur  nuDc  ca^qux infUcucionem  ipram  inuc:lcm  fa« 
ciunt&yicianc. 

Inflitucionem  ha^redis  ipfam  inutilem  faciuot 
&yitianc.  i. turpisdcmoDitratio,namnha;rcs  in- 
{litucus  appellatus  non  fic  fuo  Domineyfcd  dcmon- 
ftracus  cancum{ignoaIiquo,auccerca  demondra- 
tione,(idemon(craciocurpis  fit>  &  quahs  contu- 
mcliascaufa  adjicifoletiplacec  nullam  efle  infti- 
cucioaem,  ecfl  maxime  iacclligicur  >  quis  ca  de-x 
»  monftrationefic  dengQatusha;res,&  afioqui  ccr^ 
tadcmondratio  yicenominisfuDgatur,  Z  ^uotitsi^ 
^.^.fiquisnomeny  ff.de  hAred,infiit.  idemque  in  le*^ 
gitiscHrcccptiimyljurpiatin prineip.  ff.  delegat.  i. 
cxcmplafuDC>(iicaiQftitutio(it  fa(^la>  ille  quinu- 
per  in  hac  civitate  furtibus  caefus  eft :  vcl  ille,  qucm 
fama  cW hcrocinium,quod  his  dicbus accidit ,  per- 
pccrafl'e,yclill{?qui  Dominatucin  haecivitacefcur- 
ia&  n;vorio,mihtha*rcsc(to.  In  his  (Ddiciirioni- 
busec(icon(tacquisillcfit  qui  faftibus  ca?fus  cft> 
quisiccmiUcdc  quofapcriorfama&  opinio,camc 
hsrcsDOD  futuruseft,ct(i  vclit>  utpotc  improbata 
jurectyiliin(tiCucioDe.  Volunttamen  Doaell  lib. 
6 .cemment  jur.civil  cap^  i  $,  Duaren  cap,  5  .dehArei^ 
infiit.inprincVzc  cent.^.tjuAfi  50  icademum  cx  cur- 
f  1  Hgno  &  rurpi  dcmonitracionc  iDUtilcm  infticu- 
tioneme(rc>(i  ha^c  fola  demonftracio  c(tad  hxrede 
dc(igaandum :  quod(iprius  nominc  fuo  (ive  pro- 
prio(ive  appeIlacivoficappcIlatus,qu2cuq>  poftca 
demonOracio  adjc<^a  eric  concumel.as  &  probri 
caufa^valerc  infticucionemy&idco  pucanc  illacn  in- 
ilitutionem  valcre  >  ecfi  (ic  cum  malcdidlo :  filiut 
mcus impiiflimus mal^de me incricus>hxres  eftoi 
l.hi6verbi6,^S.§.  i-ff.  dehdred.infiituend.  &  hocin- 

terelTe  ,  quod  cum  bxrcsinfticucusappellaciiseft 
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Apmiqefuonpa  cpdiiumclipfo,  malcdiilmii  adjc- 
dlum  cumnonlajdat,ucmaximcfch«cdcm  infti- 
tutum  agaofcatjiccrc  cnim  ci  diccrc,  fe  filium  dc* 
funfti  eucjUt  cft  appcllatus>fatisq;  cfTc  hanc  appcl- 
lationcm ad fc ccrt6 dcfignandum ,  ut fciaturquis 
fit infticutuSjncq;  hoc  fibi  cHe  turpc  >  quod  autco; 
patcradjccitcoDtumcliac  caufa,idfcnonagnofcc- 
I     rc;ncq;  hocncccflccfrcadmitccrc  ad  fc  dcfignan- 
I     du,cum  jam  nominc  luo  aut  appcUationc  fibi  cou- 
i     vcniente  fatis  fit  dcfignatusjubi  a.fola  dcmoftratio 
I     contumcliofapofitacft,  nppolTe  quin  fit  inftituto 
.     probrofa,fi  vclic,quiinftitutuseft,hajrcscfrc.  C^p- 
I     ccrum  Dodorcscpmunitcrhopmododiftinguut, 
|.    auttcflatorufuscft  verbisgcncralibus,  putahjius 
ipcus  impiiflimus,vcl  malc  de  mc  mcritus,  vel  fimi- 
I    libus,&  inftitutio  no  vitiatur  &  ira  intclligunt,^  /, 
,    hisverbUy^Z  $  vffMhAred.inftit.gl  Bart.lmol  Paul. 
1     >lcx.&  ]kUnLturpiAffdekgat  i.Rzitjn  d  Lhiiver- 
I     ii^»Bsi\d.Sccomm\iniicx  Dd  jnLfipepercerifJnprinc. 
j    ffdelib.  &pofthfim.  Ai^ton.  Pcregr.  4«fideisQmn}tff. 
I    ^r/. 1 1.»  6 8 . Au t tcUator cft  ufus ycrbis fpcciali bus, 
,    ▼clutifur,homicid^  vclfpurius>  vcl  individualib, 
I    6f  his  cafibus  vit^ntur  tam  legata &  fideicommifla, 
I     quamcti^miaftitutioncs./ quotiesy^.fiquis  noment 
,    ffde hdred.ir^ftit.Lt urpiA, ff.de legat.i  gloll  inL  j,c\, 
,    quemad.tefiam.  ^/>er.Bartol.Bald.&  Dd.  communi- 
,    tcr, dJofii,  Anton.Vcrtgi:  ubifi4pra,num.  62.  At- 
I    qucha:citain  iflftitutionc  &  legato  rcccptifunt, 
,     Ad  cxhercdand^m  filium  vifum  clt ,  quamvis  dc- 
I    qionftrationcpfictian^conturreliofamfufficerc  u? 
I  putaplacuitfjliumitarcftccxharrcdariiillegladia- 

tor,illcSccnicus,quidomime<jcft,cxh<^rescfto,cu 
unum  filium  domi  talem  haber^t,/.  3  ff.  de  lib^r. 
I    pofthum  DontW.lib.e.comm.iur.cap  i^.verfiatq^h&c 
ita.glolX ind.Lturpia ff.de legat.  i.  Dd.communitcr, 
/.  etfi pepercerit ,  in  princip.  ff.  de  lib^r.  ^  ppfthtim. 

Angcl. 
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Angel. inlquotiesy^.fiquUnomen^ff.dc  hdred.injlif. 
Anton.PctcfrT.de fideicommijf are.  i  i.num.  68.  nam 
con  vcnic  cxharrcdacionLquaiTiobrem  &  in  ea  rcfti 
admitticur,dcmonftratiocnimhucpcrtinet,ucno- 
tccurfilius,exha:rcdationcauccmidipfum  agitur, 
ut  nocctur  tanquam  fucccflionc  indrgnus. 

Sccundo  inititutioncm  ha^rcdis  inutilcm  facic 
&  vitiat  inftitutioncm  fui hqrcdis  fub  ca  conditio- 
ncquxinpotcfUtccjus  noncft^  five  ftacim  oon 
ficincjus  poccftaccfivcnon  pcrpctuo.fircnon  finc 
pcriculo,/ 4  /  ^.l.6.Li^.i  1  l  6^  ff'-  dehAred.  injiit  l. 
ult.ffdecondtt.tnfiit.i^.C  deinftit  (^fubfiit  CIar.$. 
tefiam.qHffi.}9  Dondl  lih. 6  comm  iur  civil.c.  19. 
dcquocumpluribusfupra,  ubi  dc  condicionibus 
cgi  ,  fcripferim,  castcrahuc  portincntia  indc  pcci 
poflbnc. 

Terci6vitiaturinftirutio,  quando  dcpcndct  ab 
alienoarbitrio,/  j  1  ff.de hAred  /»/Z//.vclquando  tc- 
ftatorvultutaliusdifponac,  Surd.r<7n/i/.  j8o.  hinc 
non  valcnc ifta: infticucioncs, infticuo  quos  Ticius 
volucric:  inftituo  fi  Titias  volucritjinftituo  fi  uxor 
mcaconfenfcrit,  vcl  volo  ,  quod  Ticius  polTic  dc 
bonismcisdifponcrc  :  vcl  volo  quicquid  Titius 
difpofucnt.  Iccm quandouxor  commificmarito, 
aut contra  maritas  uxori, vcl  fratcr  fratri,  ut  pro  co 
tcrtctur,dicc  svclleid  cflc  fuum  teftamcntum  6c 
fcrvariprofuoceftamenco,  Bald.  inl.exfecutorem, 
^erf  refiatvidere,  Cod.deexecut  reiiudic  PztiCcoTtfiL 
3 %.num,^odib.yT:iiQi<\\ic\\  de leg.connub. gloff.  5 .  n. 
p6,  VafqWc fucceff.creat.lib.  1$.  i  j.num.jy  Pccc.  de 
tefiam.coniug.lib  i.cap.  17.  GrafTj.  inflitutio ,  qui,fi. 
j  8  num  j.  Ancon  Pctc^nn.defideicommiff.art.  j  j. 
num.^i  cumfeqq.  Similicer  non  valecin(ticuciod« 
fil  o  pro  ea  parte  &  portioncqua  vidcbitur fuis  co- 
miflatiiSjDcc  inLcaptatoTiasyCodMtefiam.milit.d^ 
inconf^9^*9tum.$4  Diflcntic  K\cx.confijyUb.6. 

Idcm 
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Idem  juriscftinfubfticucionc>nam  &  fubfticucio 
collatain  yoluncaccm  primi  hxrcdis  vcl  altcrius, 
fion  valccSurd  conf^%o,  tiinc  non  valct  fubflicu« 
tio^quando  tcftatorjuilic  &  ordinavit^  ucin  fub« 
fticucionibusinfucccdendocantum  attcndatur  U 
obfcrYaturomncid,&  tocum  quod  fucrit  difpofi- 
tum^dcclaratum&ordinacum  abharrcdeiaHicuto» 
qucm  airciuitplcn<?informatum,Surd.  confil.  380. 
Ca^ccrum  ad  hoc  utl.illa  inftitHtio,  ^  z  hdnd.in' 
Jlit.  oJ>tincatrcquiriturPrim6,utinftitucioinalcc- 
rius>quam  hxrcdisarbicrium  confcratur^  namin- 
flicucio  collatain  volucacc ha^rcdis^  veluci  Publius 
Mreviusjfivolcchierescfto,  y^XtuL^verbfikhAc  ff^dt^ 
wndit,infiit.  Cow zi,  in c, cum  t ibi ,  num  6.Virfiesd. 
glo/f.  extr.  de tefiam.  Pccr,  Giegor.  in  Syntagm.  jur» 
part.^.lih./^x  cap.2,,num  ^  Smdxonfil.^^o  num.ij, 
lib,  5  idcm  obtinec  in  fubftitucionc>  nam  fubftitu- 
cio  collatain  voluntatem  ipfius  fubflicuci  valecfcd 
ii  cft  collata  in  voluntaccm hiercdis  vcl  altcrius , no 
valccSurd.  J,c<?»/3  8o  SccuDdo  icqui.itur,  utin- 
jfti tutio  tx  alieno  ai  bitrio  dc  futuro  pcndcat  %  /.  ills 
inJiitHtio,^x.jf.dehAfed.  infiitut.  aliudcft)  fi  in  vo- 
luncatcmalcerius  dcprxfcntiautprjrtcrito  confc- 
racar>  l.mulieriio.^fin  ff.de condit.infiit.  Bald.m/.  r. 
num  4 5 . 4 . 47 . 4 8 . CAe facrof.Ecclef  ^ in l. captato- 
rict^^nHm,  i  \,Cod,detefiam.tiiilit.  Ewci2s.ccnf6o.n, 
1 1.  Simon.  dc  Vixi^deinterpretat.ult  voluHt.  lib  x, 
dut.  i .folut. },num.$.Sutd  confs2o-num.  x6.ltb.  5. 
Gayl  lib^z.obferv.iij.  hinc  fi  ccllator  commifcric 
lapicnciaucamico>utformam  tcflamcntj  cum  id- 
fiicutionibus  &  fubftitutionibus  ad  fenfumjuris  & 
iriri  pcudentis  ordinct  •  idcj;  faAum  fit>tcflacor  aa* 
rtm  fcripcuram  illam  pro  cdtamenco  fuo  agaofcac, 
auc  publiccCjcquidcm  pro  ccflamcnco  icgicimo  va- 
1  cbicCorn.^^»///.  158. colum.iJib  i.  Tcrtio ncccf- 
Cum  efl>ucinccitii  voluncacc  poficaficipfadifpofi^ 

cionis 


2kS      ttb.  i.  de  uhim.  Voimtdt', 

fioni^fubdailti^jexempUruat)  fimandem  Titid^' 
int  cumrogcm>utproarbitrio  fuo  mihi  de  botii^^ 
ihcis  tcftamcntumfaciatBald.  inl.ixecutetemy  nuj 
^.deexecut.reiiudicau,  Dcc.  confiL  ^^^,num. 
Alciat.  confil.  6  5  ,num.  z.  Pccc.  de  tiftam.  coniug.  cap. ' 
i7.««;w.3.autinftituamScmproaium,fiTitius  vo-' 
lucrit,^.  /.  illainftitutto ,  &  ibi  Bartol.;?.  1«  Caftrenf. 
Alcx.&  JaC  inl.captatoriayff.de legat,  i.Parif  confiL' 
ly.Ub.  j.  Gi2(r §.InflitutiO)  ^uAft.  18.  num.  i.  AuC^ 
inftituacum  vcl  cos,qtiosTitiusli3Crcdc$  cffo  vo-^^ 
lucrit>  d  l  itla  inftiiutio.^Mt  committo  difpofitiohis  ] 
fiibftaritiam  fapicn ti,  Angel  in  d. l  illa  inftitutio  in  ca  l 
gloff  ibi.inarbitrium.Planc.voluntatcjamdifpo-\ 
fita,potcft  tcftator ca quae  pcrtincnt  ad  folcn nxta- ' 
tes,claufulas  &  didlamcn  fcripturx dclcgare  (apic-  ^ 
ti  auc  alii,de  quo  confidit  Pax  Scala de  confi  fapient.  ^ 
lib  adcoutctiam  fapicns  podit  fuppierc 

citulum  inflitutionis  pro  tcRamcnti  validitatc  Ja- 
cob  de  Arct.Bald.Angcl.&  Imol.  ind.  L  ita  inftitu^ 
tio.Socin.jMn  conf.  i^^.num.Ac9-^conf  143.».  14^ 
lib.  i .  ChT.§,  teftam.quAft  58  infin.  Et  teftatorpo* 
tdl  pra^cipcrc  Notario-.ut  fcribat  tcftamentuad  di- 
damcii  uxoris,  vclalicujus  fapicntis  ,  cujus  forti 
pi  udcnriam  perfpcftam  habct,fed  ncc  uxor  ncc  fa- 
picnscjuicquam poccftapponcrcquodattingtt  ad 
fiib  iaatiamtedamentiy^icdquodpcrtiaet.aa  con- 
firniationcm,&  majusroburtantu>vcIutifiliqueac 
marituomnino  voluillclcgatadcberi,poccrit  uxor 
adj  ccrcclaufulacodiciltarem,  fifort(^non  valcrcr 
j uic  tcllamenti  cx  pra:tcritionc  nati  vcl  nafcituri  > 
/.  t  mandatoTitii,^.fin.ff.mandati,B2ld.  ad Lcaptato- 
ria4yVerJ.quintaoppono,C.militari teftam. glofl'.  Barr. 
Imol.& ^lii.ind.LlnftitutiOiPctt.Pccc.deteftam.ci' 
iug.lib.i.c.ty.wrf.tertiaconclufio.  Poteft ctiam tc-  ^ 
iUtoraltcricommicccrcelcdlionch^rcdis  inccrci 
CQjiiis, lfideicommiJfaria,§.finali.ffl  dffideicommiff. 

libir- 
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lihettiitX utrum,S.cum quidam  yff.  de reb. dub.  PariC 
confij^Jib.f.  CaftrcnC  Alcx.  Sc  JzCin L  eaptatori/u f 
C.dettjlam  milft.CoYSLv.inccum tihi,n,  i  ^  extr.  dcj 
cxcmplacruDt ,  iodituo  uoum  cziiliis  vcl 
filiabus,fcrvis,fi:atribus  vclcognatismcis,qucm  u- 
xormca  velqucm  Titiuscicgeiit ,  Pccc.  de  tejlam. 
contHg.lib.i.cap.  17.  verf  fecunda  conclufto eft ^  vcl 
quemdcputatiCommiflariic  Collcgio  Dodoru, 
Yclc  civibasclcgGriot  Anton.Pcrcgr.^/f/^W(?;ww^ 
art.  j  5  .n.  j  7. vel  dc  paupcribus ,  quos  Titius  cligct 
,    C70.&  Bart  ind l.iUainftitutia.  Roder.Zuar./^c^- 
.    ptat.wlunt  n.e.iferf  communisefl  opinio.  quiatuoc 
,    non  fubllantia  in^irutionis  coofcrtur  id  altcrius 
arbicrium.fcci  pcrfoDX  clcdio  &illcxui  commicci- 
I    cur>cogitur  cligcrcjta  e(l  communis  opioioiPariC 
I     conf     n.i.lib.j,Gt2[C.§.Inftitutio,q.i2.n.  6.  Imd 
I    eo  non  cligentc  omnes  illius  gcncris  vidcbuotur 
I  inftituti>DecrcIidtureddeturiQUtilci/.7/^^«i^Ti>i(?» 
,     ^.fin  l.cum  quidamy^ Lunum  exfamiliaiinpri?u^(^ 
I     l.cum pater ,  §  hdreditatem ,     de  legat.  1 1  utrum3§. 
I     cum  quddamyffde  reb  dub.  ^  l.fideicommiftariay^  fin. 
,    ff.  de  fideicommiff  libert.  Bald.  Caltrcnl,  Alcxand. 

Jaf.  Corn.  &  Dcc.  in  l.captatoria^tCed.deteftament.- 
i     fhilitar  Aogcl.  confil  i zO.  AhxsLod.  csnfil  175.»«. 

^Mb.^^SvLid.  confil.  i64»num.io.  dummodo  nu- 
,  jncrusillorumccrtorumnonfitadeomagnus^utli 
omncs  vcuireot ,  non  fadta  clcdlionc  rcs  cllct  clu- 
!  foria  &  vanaParif.  rf>»/i/.5  8  num  4$.  Co7zx. tncap» 
,  cum  tibi,  extr.  de  tefiament.  Anc.  Pcrcgr.  defideicom. 
I    ^rt      n  ^7- 

,  Dixi  tcftatorcmpofrealtcri  comittcrcclcftionc 
h^rcdisinccrticxccrtis^namquaQdotcftator  cle- 
ftioocpcrfoDa^incertqdciDcertisio  tertiialicujus 
liberavoluDtatevoIuitcfrcrcpofitam,putafi  iDlti- 
tttcrit>cu  vcl  cos.quosTitias  hsercs  cflb  voluctiti 

' .  infiiiutiQ  cfc  vitiofa •  L  illa  infiitnliQi  j  x.ff.dehdred^ 
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r«fpondit  fidcicommifTum  reliftum  uni  pucro  de» 
fuafamiliapcrtcrtium  cligcndo  valcrc  >  fcd  non 
Yalerc  in  alia  partc>in  qua  di(flum  fuerat>quod  non 
cxif  tcntc  aliquo  dc  agnatione>alius  puer  cligatar : 
naminccrtuscratdcinccrtis.  Scdhicquafri  folct> 
qttid juris,fi  alicui  cft  commiffaclcdio  h«Eredis  in- 
ccrti  cx  certis,&  is  cligit vcl  nominat antc  ccmpus» 
excmpligfatia>  inftituo  unum  cx  fratribus  meis^ 
qucm  uxor  mea  poft  mortcm  mcam  clegcrit ,  vcl 
lubftituo  filio  meo  uaam  ex  filiabus  mcis  quam  u- 
xormea  clcgcrit  ,  fiuxorclcgitantc  meam  mor* 
ccra  ,  velantcobitumfiliimei  ,  poteritncvariare 
&  alium  vel  aliam  eligere  ?  Et  videtur ,  quod  non 
poffit  variarc>  nam  fcmel  fadla  nominationc  cx-^ 
tinda  cft  facultas  eligcndi  ,  quam  teftator  con- 
ceffit  uxori  >  Lapud  dufidium ,  ff.de  adoptAegat.l.hu- 
]ufmodi,i.Stichum»ffjielegat.\.Lfiatu  liberi,  $. 
chum,ff-de  legat.  z-.  Lfervi  ele&ione,in  princ  ff.  de  legat, 
l.&praecipucquandopotcftas  cligcndi  confertur 
atcftatorc)  aam  difpofitio  teftatoris  a?quiparacur 
lcgi,  §.diJponatiin  Authent.de  ntipt.  l  tefiandi ,  C.  dc^ 
tejtamem,  ubiycto  elc£tiocribuituralege>non  eft» 
permifiTa  variatio,  l.fipluribui  >  in  fin.  ff.  de  legat.  1 .  /. 
-  cuiu6 bonuyff.de curat,  Etpcrclcdlioncmprimd  fa- 
6lam  nomiDacus  acquirat  jus  >  quod  deinde  non 
poccftcollifine  fuo  fafto,  eciapnfi  forec  quarficum 
de  hSto  rlio^cntiSy  Lfipartemy^.iff.quemad.ferui/. 
amittatJfinff.de paci  Lin  Infulam,§  fin.ff.  folut.  ma- 
trimon.  Verum  his non  obftantibus diccndum  eft> 
fiaBCcccmpuselcgic,quodvariare  poffic  &  alium 
cligcrcyLunumexfamtiiayinprinc  ubi  gloff  in  virb. 
mutetur ff.de legat.z.  ^ibiBsinol  Bald.lmol.&  Ca- 
litctkClcumpatery^  a fiUaff.ecd  Crot  in  conf  11.  nu. 
^6.  Bart.&  Jafi»  Lpofi  mortem,  Cod.  de  fideicommiff. 
AngchiHlJiiptilatioifia^wrf  intifcertam.  €olum.  1. 

V  ffj$ 
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r^c^  z-w/«»?.i,ubidicit>  ir.atcncrcoauics,quoii 
(ilcAio  facieda  dof  erfoois  inccreist^mporc  mot- 
tis»  non  tcncat>fii:a£l:acft  antcdieraproptcraliora 
iiiccrcfrc» quia  forrc xcm p  orc mortis  ali ter  cligcrcr, 
quam  nunc  fccif>vcifor£cmorristcmporcnon  fiir 
pcxciuntilli?  qui  nuoc  fucrunt  clc£ti,  &  fubjicic 
quod  nora  potcftfier.iclcftiolacactiam  prolcqui-  / 
jiir  &  comprobac  Parif  inconf  ij  num,  ij.wl.  j^ 
diceaSi  quodDoftorcs  communitcr  hoc  fcquun- 
-  cnr.^  »«^^^-2.i.ait3quodqaicquidfit,quandorcfti- 
cutio  ficri  dcbet  ccrta? pcrfona?^  tamen  quando  in:- 
<cercus  dc  ccrcis  cft  cligcndus  ad  fidcicommiflruai  , 
-ccliiftum in  dicm  vcl  fub  condirionc  non  tcn^t  c- 
icdlio  fadlaantc  dicm  vclcveatumcondirionis,  > 
fbrtius  voluac  Dd.  qUod^>  fi  faAadcdlione  aotic  - 
tcfDpus^poftcanulIafiat  variacio  pcf  dcpucatum  ji  * 
ccflatorc ,  fuftiocatur quidcm  clcdio ,  fcd  non  va- .  < 
icacxa  viiD  clc(ftionistuncfadr2C>fcditi  vimconfir^ 
rnatiofiis  AngclSc ImoLin Lftfpulatio  ifta^  ^.inte¥ 
certam^jfjie  V.  O.  Caftrcnf  &  Jafon  inlpoli  mortem, 
C:de /ideicpmm'  Roman.  confiL       in fi?^.  Ripa  inL 
fertfi  eleSliorUiin.princ.num.  i  ^.jf.dele^at,  i .  CognoL 
in l.cf^m  tempiUinum.^.ffMe  h&red.  inftitnend,  Man*  4 
tic.de  caTruBur.uU.voluntat.hb,  8.      5.  num.  26. im 
jJ>f.Ecliocproccditctiamfiis,cuicft commifTacicr  . 
iflio. promifitpriniamclciflioncmnon  mutarc  ncc 
revocarc&  juiavit^quiafiadluscft  fui  natura  mu^ 
rabiiiSyjuramehtumnonpotcftcumaltcrare,  Lfini  ^ 
Cljienonnurner.pecun.  Idco,quijuravit  teftamen- 
cum  rcvocarc>nonprohibctur  almd  faccre  &  pri- 
mam  tnntzxc»C\zi.i.teftamentumiquAfl.$^,numi*^ 
Roland.aVall  conf  ^.»/i»i.i5.w/Vf.i.& juransnoT^I 
rcvocarc  procuratorcm,potcft  aonobftaatc  jurar 
tncocorcyoearclicctcfficiaturpcrjurusgloil!  inCi  u 
tn^^rkrewcattis 9  de procurst.in6.  ubiDomid>  ^ 

tt  poft 
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.•i}ftFc<!cr.dcSen.&.' jurans  non^Ytrndcre  ,  potcft 
^Vcndcre  licct  cfficiafur  pcrjurus  Innoc.| r.  cum 

Ii  .W/^/».z.  &faoccftgc*ncialcv  quando  acflus  dc» 
pcndccafolajurinxis  voAuatatc,quiacont:avcni- 
rcquispotcftjuramcnto,  licct pcrjurus  cfficiatiir^ 
fJBx^inc.in  cap  licBtmuUcfeSyrolum  x.vcrfqtiare  ^  dtj 
^J  jurejHrand.  Rolandin.  conjsl  6.  num.  ^()y^olHm  i. 
;,.l^SittzconJiL  i^.colum^i.^z  ubi  dicit,  qaodtan 
-in  fpiritualibus  quam  tcmpora.libus  fuihpcatur  a* 
ilusfaftus  contrajuramentum  >  fcd  agcns  ibvUTt 
;  ntpcrjurium,  quiajuramcntum  pendens  non  irri» 
:cat  adum  fcqacntcm.  Im6,ficaperfona,  qaar  an* 
•cc  tempus  eft  clefta,antcquam  rcmpns  c venit ,  dc^ 
"  icffit  vclfiatiucapax  ,  is  qui  clcgit  ccquidcmfit 
4,:pbrturus ,  etiamfi  mcdiaotc  juiamcnco  promificc^ 
^eftioncmpriusfa<flamBonmucare,Bam  ^i.)  jo^ 
ramcntum  inceliigicur  rcbus  fic  ftantibusf  idco- 
qucmutacorcrum  ftacu  contravcnicns  jufamcn* 
to>  nam  cfficitur perjurus  cap  qucmadmodum»  dc 
jurcjurand.  ubi  qut  juravit  aliquam  dnceieia 
xorcm,inte!ligicur,  nifificfornicata,  &  dicitjo- 
haa.Andr.  incAp  quodfemel^diteguLiuK  in  6.  qoo^ 
ctfijurans  rcftamcntum  non  rcYOcare  ,  efficiatar 
perjurus ,  fi rcvoccctamcn  fallit ,  quando  rc voca# 
rct<;zaliquajuftacaufafupcrTenicnte,utquia  d^ 
^ffit  lixresinftitutus.  fcquiturSalicet.  inLjamci^ 
inm ,  quA^.  5.  num.  10  Cod,  detejlament.  Natta.  in 
Jtuthent.  hocinter  ltberos,num^  8  ^.C§d,de  tejiamenti 
^^x. )  quia  juramcntum  hoc  hanc  cacitam  habct 
cbnditioncm.ficleduseb  tempore,  quo  ficri  dc- 
l^uicclediioadhuc  ficinvivis&  capax,  Surd.  cpn^^ 
j?/..i^4.nii;7?.44.  C^4y.nam  juramencum  contistf 
eafdemcondicioncs,quas continct  adlus  >  faper 
quoponicur  AQgcI.i»r«»/i/.}  ly  DcceonJiL^  jo.Ji: 
^  S.Ccphal.c^^/.i  ig,;».i^4  Ecante  tcmpus  clc&;< 
.  r:'?^'-'i  ^  nul- 


iiulIamju$fuicqua:ficumSur(i.^.r(?«///.  2^4.  Valc- 
biccciaminflicucioconccpca  his  vcrbis,  iafUcuci 
cum  qucm  dcclarabic Ticius,  cui  voluocatcm  mea 
inCccrctof\2^nificzy'\,l.quihAreiityff.dereb  rfwi.Ca- 
ftrcaC&  Socin.  inl.  jiita  fcripfero ,  in princip,  ff,  dc^ 
condit.  (^demcnjlrat  C^ilrcaf.incon/il.iyj.num  i. 
njolum.z.  Alexand  inl.captatoriasy  colum.penult. 
de  teJiament.miltt.Mztth.de  AffiiA. decif  i.Knin. 
confil.xi.num  id.W^w.i  Coy ^rAncapxumtibiJn 
Jin  extr.de tejlament.  Ecquamvis  mulci  dicit  quod 
procedit  hoc,  quaodo  cum  acccflacionc illius  con- 
currunt  probabilcs  coQjc6lurx>  tamcn  id  vcrfi  cft  % 
quan  do  calis  declaracio  Hc  finc  j  uramenco  9  fcd  fi  fic 
jurata,fuftinccur,licccahud  non  excct  prarterfola 
ill-.us  dcclaracioncm  ab  co  fadlam ,  cui  ccftacor  c6- 
mific  Caftrenf  in  iqui  hAredi,  num.  i  .ff.  de  reb.  dub^ 
Kain,  con/il.  i^.num.  Zfolum.  i.  Mantic.  deconje*^  , 
'Sur.ultim  voluntat.lib.  j  .tit.  i . num.  1 Surd.  con/il. 
A6j^.n.i$. 

Poceftetiam  ccftacor  alicui  commicccrc  dccla- 
rationcmfua^  voluncacis,  fcdharc  dcclaratio  vcrfa- 
J>icu£cancumcircaresdubias>noacirca  claras>  di- 
codccIaracioncm:namdifpoficionc  ficuci  6c  mu* 

/%acioncm  vclreformacioncm  difpofitoru,dare  aoa 
^otcftjquia,ucdiftumctt>quilibecdcbccccftaripct 
(c]pfum,ttonperalium.  Ec  idco  quando  ccftacoc 
commificahcui,unacumpotcftatcdcclarandi,  ct- 
iam  faculcaccm  difponrndi  &  ordinandi ,  itemque 
rcvocandi>mucandi&deftruendi^eapoceftas.qua-^ 

,  tcnusjusdcclarandiambiguacontincr,fuftinccur^ 
fcd  quatcnus  exprimit  faculcatc  difponcn  di ,  rcvo- 
candi,mutandi  3c  deftrucndi  vitiatur>&  fialiquid^ 
iquod rcvcra  cft  ambiguum  cxponicuf  vel  dcclara* 
Vur,id  cft  obfcrvandumrConcra  omnc  id ,  quod  cft 

skiifpoficu&  pcrfc  planum^  ccrcum&  clarumficft 
4nucacum^non  obftance^oaccfta  difponcdi » revo-» 
jkifr       '    .  f  fn      .  canJi 
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candi  &  deflrucudi  facultate  ipfo  jurc  cft  nullatn  J 
Parif  in  confil, }  %.num  s^.wlum»  3 .Ruin.  conJiLio^ 
^ nnm  yfvolfcm  ^  Sntd.canfiL.jSo.  lik.  3,  Tcrridrc* 
qu  ritur,utinfticutioincxprc(Iam  altcrius  volua- 
-catcrn  fit  collata ,  quando  inftitutio  non  fuiLCoIUr 
ta  in  cxpreflam  voluntatem,fcd  velatam  &tacicam»' 
itautnoncontineat  folam  mcram  cxplicationcrn 
yoluntatisjfcdaliquidextnnfecus  fit  cxplicandu> 
utinltituo  te,fiTititt8Capitoliumafccndcric>  in- 
^  "jftitutio  yiiXdntyl fiquii Semproniumy6%.ff' de hdred. 
*'-infii(.  glofl'.  Baitol.  Caftrcnf,  Alcx.JaC&Dcc.  1»/. 
^ ^aptOtorictSyC  de tefiam.milit.  Bald.  i»/.  i.num,i^. 
'  Cje SS. Ecclefi ^  in  l epiftola, num. z.Cde  fideicemm. 
''CiiifC.§.lnftitfitioyqu£jl,  1  ^  num, 5 .Dauth  detefiam. 
'^num  i9' 

^     £tquafha6lcnusdixi,  obtincnt  etiamin  tcfta- 
^^mcnto  militis  :  nam  &  militts  tcftamcntum  non 
^^fuftinctur,ubi  difpofitio  ett  commifla  alicnx  yolu- 
tsizifl.captatoriasy  uhiDd.  C.  de teftam. milit.  PariC 
confil  s2.num.^y,volum,j.  CoikzUb.x  SeleB.inteT' 
^r^^r/j/>.i  i4.GuiIicIm  Bencdift.m cap.Ray- 

nutiu6ypart.i.inverb.condidit,il.i.num.  i.  deteftam. 
Gay  1  hb,  z.obf  n  7 . 5  .Snid.confi  3  8  o,n,  1 9 . 

Scdquidiurisin  tcftamcntoadpias  caufas?  nec 
favore  pia:  caufa;  valerc  difpofitionem  coilatam  in 
alccrius  arbiciium  voIunt.Dya«  Cynus ,  Bald.  Sali^ 
Cjrt.  Angcl.Roman.AIcx.  Arct.Corn  &JaC  in  Lea^ 
ftatorias,C  deteftam  milit.Anchox  inc.cumtibi  ^de 
uftam.PnriC  conf.  3  8  .num  1 1 .  Vafq.  de fiiccejf.  creae, 
^/i%.§:ti.num.j.verfanaHtem.  Contra,  cjnfmo- 
di  difpoficionem  ad  pias  caufas  valcre  volucrant 
Partol  Bald.Caltrcnf /»/^«/»//1^0^/1^ de  legat,  i. 
Bald.if^/.  1  .CjeSS.Eccleft^inL  Theopompue  »ffldcj 
dot.prAlegat.^inLutrum»§.cumcfuidiimy  verf.idem 
hocquodhicdicituryff.dereb.dub.  &conf.  $.6.^eonf 
3  ox.volum.  1.  ^confj^  8  2.  *  w/x;/^.  4.  Alcz.D  ec.  &  JaC 
I  ,  inL 
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in  l captatori(i6,C,detefiament,mi!it.  Carcfinal  confiL 
k  X4.  khh  ccnfil-  3  i  .Alex.  confi  i.  volum.  i .  Socin. 
conf  49  nnm.  i  o  'volnm.^,  VQitiiconfil.^9,  num,  44, 
volum  5*  Ec cJl commUQis opinio ut d-cit Jafon in 
d.l captatorsauC.  deteftam,  milit-  Abb.  ind,  conf  j  1. 
Socin«m/if  conf.^^.num.  lo^^volum  4  Alc?c.  inconf. 
1 4,num. ^.Vffhim»  J .P^viCconf^ ^ .num.io.  ojolum.i, 
&  vcriorcmdicicCovar.i;^  cap.cum  tibi,  num,  ii. 
extr.de tefiam.  8c  mzgis  commuQcm  ajuj^t  ADton. 
Gabricl.//^.<^  depia  caufa,concluf  ^.Michael.Grafr. 
%  Inftitutioyquj^ji.  i  S-^z/^.S. quiaia  caii  cc!>anienco 
difpcnfatur  circa  folenoicaccm  &  rigorcm  juns  ci- 
viliSiquod  vccaculcimam  difpoficioncm  in  volua- 
taccmalccrms  confcrri.  Imoquando  quis  fimpli- 
citcr  commiccit  bona  fua  alccrius  difpolicioni,  non 
diccndoad  quidfacicndum,  ncccuidarc dcbcac, 
tuac  isiCUjUs  difpoHcioni  ita  fimplicitcr  func  boaa 
commifla.ccn(ecur  nudus  h^rcs  initicucus»  ut  ia 
pias  caufas  ca  booa  di(tribuat,&haac  cflTe  comma- 
armopinionc..^  &  intcilcdlum,  c.cumttbi.extr.de^ 
/^/Z/iw.  fatcntur  ibi  Abb.Imol.  &  Barbat.  commu- 
Bcm  quoqueailerunt  Jaf  &  Corn.  in  l.  captatorioi  y 
C.deteftam.miltt.G\xi\iz\m  Bcncdidl.i»r/«/>.  Rnynu^ 
tiu^»verb  condidit  num>  %,extr.  de  teftam.  Covar.  in 
cap.cumtibiinum.io.extr.de^eftam.  Clar  §.  teftam, 
quAft  6.  Pccr  Pecc.  de  teftament.  conitig.  lib.  i  .cap.z-j. 
Gi^iX.§.lnftitutioyqusLft.  1 8  num.-j,  Quam  commn- 
nein  opinioncm  tamen  intclli^unt  pr^edidli  Do« 
dlorcs>dummodo  teftatorufusfaerit  vcrbis  figni- 
ficantibusarbitriumboniviri&in  dubio:  fccus  fi 
Ufus  fucritvcrbis  libcram  voluntat-m  inducenti- 
bus  vcl  difpofitio  commifla  eflct  fub  cali  forma,qu; 
pia^caufacaccommodarinon  poQeC)  &  ita  volunc 
Dikito\.inLi,num  64  C.deSS.Ecclef  &icacommu- 
pitcrtradipcromncsdicitPariCftfWi/.  ^^.num.  z$. 
^wolum.  j.&commuQcm  vidcri  Covar.  incap.  cum 
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'  tibitnum,  5  /verf  prima  autemconclujio,  Ancoo.  CJa- 
-  briel  T^om^n.  commun,  concluflib.  6:de  piacattja^ 
t€oncl.j.n.6.Gi2lV.^  InJHtutio^q.iS.n.j,  .  -nO 
Sed  nunquid  itacuto  vel  co&fuccudine  induci 
pocefi,  ucinilituciodcpcndcosab  alieno  arbiciio 
valcat?  Eft&  hxcqua:ftioadmodum  con^rover- 
fa.  IdftatucovcJcoofuccudiocfieri  poflc,  voluot 
^  Aogci.  in  l.captatorias  ff.de  h£red.inJiit.Alcx.Dcc.SC^ 
Dd.  in  l.captatortasf  Cod  de  milit.  tejlament.  Rip.  A- 

*  lexand  &  Socin.  in  l  i  ff.de  vulgar  ^pupillar.V^((^ 
de  Jueteffion.creat.ltb.z^.ij  num.%  ^.%6.  87.  idcm 
defucceJf.progreff.lib.z.§  i  j  »«i».i4.  Gabricl.  Itp* 
mao.  recept.concluJ.lib.6.fit.depiacauJreg.  i.fallent, 
ynum.  10. Ludovic.  Lana.  conjil.  i  pofirejponjum 

,  Zuntipro  uxoreynum^io6. Dominic.lAa^Azl  in  tra* 
£fatj^*teJiib.teJiament,part.z.cap.4..num.ii.CoY2i^ 

*  incap.cum  tibi.num  iy.extr.de tejlament.  Grafl.  § 

'  ^  JHtutio»qu£jl.i2  num  ^.quodinduftumficjurc  ci-> 
vili  ,  oe  difpodtio  ceitameaci  ab  alicoo  arbicrio 
pendcac,  id  autcmquod  jure  civili  indudlumcftf 

^  aliojurecivili,idcil,ftatuto  Vfl  confuetudioe  col# 

*  lipotcft.  Verum,quodocqnidcmftacuco  Yclcon- 
fuccadiDcinducipoflic,  ucdifpoficio  ab  alieoo  ar- 
bicriopeodcacccouerunc Arctifl.&  Jafon  inl.zjm 
princip.ffde  vtilgar.  ^  pupillar.  JtiVotx  in  Lcaptau^ 
ria/f,num./^.  Cod.  de  tejiament.milit.  Guiliclm.  Bc- 

*  ncA\{k.ineap.  Kaynutiu4  verb  condidit.el.  i.numer, 
l6.extr.de teJlament.Pctt.  Pecc  detejlament.soniug.  , 

f  lib  i.cap.xj .'verfJextoconcludimm\  (\K\oA  difpofl^ 
tio  ab  alieno  arbitrio  pcudcns  fit  captatoria  capta- 

*  coria  aucem  voluotas  fit  cootra  booos  morcs»  fcd 
^  hoc  argumen  um  eife  vitiofum  &  t\  confufione 

diverfarum  jurismateriarum  cooflatam  cflc,  cum 
aliudfit  captatoriadifpofitio^aliud  voiuntasaba* 
Ueoo  arbicriopcodcos  ajuoc  Dauth«  de  teJlameniM 

*  ni4m.}$,  Co^ijc^in  cap.cnm tibi^n,  i  f.extt,  dttefltHi^ 


/ 
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Czterum  Dauth.  de  iifitiment.  num.  i6'tt% 

gue  dum  cflcpatat  autquqrimus defummo  Prin^ 

c»'ffc;aainduccrcpoflit»utdifpofiifo  tcftamca  ti  ab 

alicaoarbitrio  pcndcos  Talcatr&  rem  expcdu"*ni' 
effc,  quodfummusPrinccpspoflSr,/.  nihiltamjt,^' 
furale,  j  ^ .  jf.de regul.  jur,  L  %.  8c  ibi  Alciat./.  exfadlot' 
ffdevulgAr.  ^pHpUlar  L  humanieMtis,^,  Cod.dt. 
impuber.^aLfubJlitut^  §.  qua  ratione ,  Infiitut»  de^ 
fupillar  Jubflitut.  Idcmquc  dr  Elcdloribus,  Duei-  * 
bus,  MarchionibuS)  Priacipibuslmperii  >  aliisquc 
perpetuam>rcgalcm  8c  ad  fuos  tranfmifllbilcm  di-^ 
goitatem  habcotibasjudicandumjaf  inLnemopo-^ 
teffynfim.S.  \ic\zt.num  i    Ripa»Mm.  14  ff.deregul^ 
yivn  qiidmitifuistcrrisprivilcgio  &  rcfcrvatis  lm*^f 
pcrulibus  utantur  Roland  a        conjil.  ^.num,  j, 
Ul^.  ^.(^conjil. %^Mum  14-^  ^o.Ub.i.  Ccphal. con-A 
fiL^  I.  num.^i^xonfiL  i62,num  ^^.conf.i^^.num.xjl 
conjii^^i.num.io.conf^  S9.num.6j^,  Tibcri.  Dc- 
cian.  confz  num.  i  to  &conf,4y.nu.T<^ilib.  i.  Andr. 
Gzy\.Lib.i,0hferv,^y,num  y.^inltb  vdepacepublict 
cap.  6,num.  10.    Aiiis  autcm  Magiftratibus  idcm^ 
haud  quaquam pcrmictendum  cflc> quum  confuc- 
cudo  aut  ftaturum  bootra  fubflantialia  Sc  cfleacia- 
liaaduumjurejciviliintroduclanihilpoflit^  &  dd  ^ 
hisMagidratibusefle  iotelligendam  Arctiai,  Ja- 
fonis  Bcncdidi  &  PecciifeDtcntia«Sedqu£n:ioai6t 
cft,fi  ftatuto  civitatis  cojugi  pcr  coojugc  tcftari  li3 
ccat ,  &  maritus  uxori  libcram  bjnoru  difpofitio- 
ncm  cdmifcrit>an  potcrit  uxor  intcr  Ubcros  cx  fe  8c 
dcfanftomarito  Datosina:qualitatemaiiquamco« 
ftieucrc,maximc  fi  id  ipfum  parcnri  bus  Icgc  vcl  fta- 
tuTopermitcaturctiarahac  mariti  ccflionc  ccflan» 
tc  ?  Rodcr.  Suarcz.  ad  L  quoniam  in  prioribm  >  8. 
limit.  Cod.  de  inoffic,  teflament^  rcfpondct  ,  quod 
noa>  quta  voluncastcftatoris  >  fialiudncncxpd« 
mas  ji,  Yi4c(arccnderc  adarqualitatem  &  pro;^or* 
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perfcftioacm  :  voluotas  quidcm  confcnticntis»  1 
pcrhoc  quodconfcncittVoiuDtasautcm  tcltantis» 
pcr  hoc quojd  tcitacur.  llbi  hoc  fingularitcr  cil  no- 
candum  ,(i  quis  confcnt!t>:  t  aliiisdc,fuisrcbus  tc- 
ftctur,diIpoiitioncm  lihus  alius  non  revocari,Iic(  c 
cum,qui  confenfitpocoitcarBald.  in l.Senium»Codj 
quitejtam.facer,  Guilicl.  Bcncdidt.  inc.  Raynutiu^, 
part.  i  Jnverb  condidit,tl,hm.detcJiam,S\xid.€onjiL 
^Zo*n,x6'lib.^. 

^i^Quartoinflitutiooemipfam  vitiatdcfignatio 
ca^tatoria^  captans  reciprocam  dcfignationcnx^ /.  ^ 
70.1*71  jf  de hATcd  inJlit.L 6^  captatoriA,L^; ^  §.  i.ffl 
de legat,  i .  fill  enim  captatoria  voluntas,qua  tciU- 
tpr  ita  dcfcrt  hxrcditattfm  fuam.utab  co/qucm  h^- 
rcdcminftituitjubcriorcm  ha^rcditacem,  vcl  l.ga? 
|umubcriusalliciat,vclutiinftituo  Titium  hserc^ 
dcm ,  fi  Titius  me itidcm  ha:rcdem  inftitucrit ,  vel 
inftiruo  Titiumha:rcdcm,modo  jpfcmchxrcdcm 
inftituat>vclfiTitiu$mcb5ercdcmlcfibic,  vclquf 
cx parto  Titius mc hsrcdc fcribic mihi  ha:res cllor, 
Covar.  detejlam.inccumtihiynum,  i.  Gujac /»/.70. 
^ fiqffdeh&red.  inftit,  Ancon.  Coft.  lib.  i.^uaJI.  7. 
l|maa.  Coft. libn  i^cap.xi.num.  -j^SeleBar,  interpret, 
MicrcsdcMajorat  pdrt.i.quAji.^.^,  Mancnco/«/. 
ytit.j^.glojf.u  lib,ynov&recolleEiion.  RegiA,8c  ibi  A- 
zcbcdius;?///^».!  s.Josin.CsLltill.c.^.controverfnu.^, 
ihi  contrariarcfcllit.  Gaptatoriaautcm  cftinftitu- 
^io  ^non  tancumjfimihiin  ha^icdcm  inftipuox  ca> 
ptcmhscrcdicatcm,&bonaejus  ,  qucm  harrcdcm 
f nftituo  hocmodo,fi Titius mc hqrcdcm  inftituatij 
vcl  qua  cx  partc  Titius mc  hxrcdcm  inftituat ,  mi- 
hiha^rcs  cfto,fcd&haliici  fcntencia  Scnatufcon- 
fulti,quoreprobat2  funt  captatoria^inftituticncs, 
hoc modo>fi  Ticius  Cajum  fibi  hxrcdcm  inft ituatj  ,  ' 

mihi  hasrcs  cfto>  /  iUA^§.ult.ff.de  hAred.  injlit.  Jacob.  ^ 
Cujac,//^.i^.c^/iit  Captatoriavpluntasjioiicft>fi^ 
'  F  f   5         luy.^' ' 
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] Q ftitutio  cor:  fcratur* i n  in ftitution em  practSitam 
&  ccltamcntumjam  antefadlum,  y  i .  jf.  de hAted, 
inftitJ  %  i.ff.eod,  Similitcrcaptatoria  voluntasiion 
«ftyinqua^ofc  inviccm  hser^rvJcs  inftituunt  fim- 
plicitcr,  afFrdlionis  potius ,  quam  mulca:  nuncupa- 
tion\%cz\i(Zii7o  ffJeh4Lrid.infiit.  Et  idco  cxcipi- 
turomnisrcciprocacicfigoatio>/.i^7i^ii«iHWf;?rr 
ffdi fnort.caufdonae.  Glar  §.donatio,quM>ft  i.  Excipi» 
'  tur  ctiampadlumutuas  facce(fionis  intcr  commi» 
litoncs  io  procindtu>/.//>^ifiC.^e/)ii(f?.accnonintcr 
NobiIcs&:  llluftresperfon3s5c  conjugcs  Gayl  lib. 
^.objerv.ii6.^  117,  Mynf.rfw/.  i.objerv.^  j.l-^ccc. 
^detefti^im  coniug, 

'    Qu,'nt6dcbctctiam  hrEtcdis  inftituendi  facul- 
tas cll c libcra,/.  i . Cod.de SS. Ecclef  Hmc quacn  ur, 
-  (iquisaliquem  tcftari  cogac,  utcum  tefUmcacum 
^  'fit  nuIIu,ao  vcr6fubfiftat,hocin  cafucflcnullum, 
Sc  idcoha:ccditatcnon  Fifco  defcrri,  fcd  vcnirc  ad 
fucccdentcs  ab  inteftato  volunt  imol.i»  /.  iff  dete^ 

ftam.JaCinl  i.num  ^ .Cfi qat^ aliquemteftatii  Vafq. 
de fHcceJJ,creat.lib.  1  § .  1  j.requijit.zz  n  ^  ( i .)  quia 
tertamcntum  <5r  matrimoniurrt  proced^uut  a pan ,  L 

^ftipuUtio  hoc  modo^ 6 1  iunH^,l  Titiat  tn princ  r  j  4.JJC 
deverb  obligxt.  mccus  autcmin  c6tradla  matrimo- 
nialiadhibitusvitiat  matrimonium.  Imomajor 
libcrtas  reqiiiritur  in  tcfttmftoauam  in  matrmiA- 

**aio>cum  ad  matrimonium  quislpc  prxmii  iavitari 
pofflcg^in  ceftamcnto  non  .,dmittitur,/./i?iei»iir^m, 
^.iffdehAred.inftitjun^aJ.Titiotyo.ii.iff.dicoHslit. 
f^dcmonftrAtDtc.inlfin.nHm.xS^CoddepaS.  (i) 
mccusadhibicusccftibus  annullaccotum  tcftamc- 
tumyl  quiteftafKento,io  ff  deteftsm.  ( }.)tcftamcn- 
cum  cft  Yoluntatts  noftra:  fenrentias  fcd  coafla  vo 

jirluncasnon cftteftatoriSffedalterius voluncas  (4 
teftamcncum  impcrfcdtum  rationc  voluntatis  no 
^Tflct  9  ac  iQtc^libcros  quidcm,  crg6  multomi 
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flus  illad  valcbit  ubi  rota  v- luDtas  dcncit, 
ncc  captatoria  difpoiiuo  valct  fed  coada  volan-| 
tas cft  captatoria Gayl. /li'.  1.  <>^yfrx>/»r.  I  ly.num  5^^ 
Contra^iquis  aliqucm  cocgit  tcftari  >  ccltamcc^ 
tum  fubfiftcrc ,  Sc  hsercditatcmilli,  qui  tcllatorcm 
coegit  acquiri ,  Fifcum  tamcn  tanquam  ab  indi- 
gnoeam  auferrc  voiuDtBartol.i»/./?^.j(fJ  fi  ^ui^a- 
lifu^^nd  teft,  prohib.  &  ibi  Duarcn./i^/r«ir.  i.part.  5q 
Cujzc.tnparat  Baid/»/.  i.num  6^C9d  eod.Chx.lii>. 
^ .rBcept, Jentent.^fin  qu&ft,7 $ .n  p.D^xith.deteJiam,  • 
«.lo.namctfilcgcsinomnibusc^^rf^usdccp,  qui  * 
aliqucm  tcftari  probibuic>IoquaDtar,rubrica  tamc 
loquiturdc  utroqjcapite,^/.  i.C.eod.  ;cquiparat 
cafum  coa(flionis  cafui  prohil>itionis :  &  regulari-  /• 
ter  pcr  mctu  gcfta  valent,/ fimulier,  1 1 .  ^.fimetu ,  Jfl  . 
quodmetti6 caufa.Htc  in L^velle non credituriff.de rog^ 
sur.  6c  fi  metusadhibitus  facrit  in  contravfla  matri- 
nioDiali,qui rQ  conftantc  virum  cadit ,  q?  c6tra(5):u$  ^ 
matrimoniifitnuUiiismomenti  I  cxpicliajuralia-  " 
bcmus;  atin  tcftamcntocjufmodi  jura  non  liAbct  ^ 
inus>quarcregul£iDnitiii«ur:ncqjad  rcmfacit>c^  - 
quis  (pc  prxmii  ad  matrimonium  invitaripodit^ad 
h^rcdisinlUtutioncfacicndaita  invitari  nopofllc, 
Aamhoc  iacidit  in  dciidium^id  cft,  in  captatoriam 
difpofitioncjillud  Dcquaqua. Vcrum  hxc  poltcrior  . 
opinioitadcclaranda, ut>fi cercufit>quodtcftacot  \ 
volucritaliosinllitacrcautabiDteftaco.dcccdcrc, 
auodcogcns  tencaturlxfisdamnu  6c  iDtereflc  rcv- 
rundcrc  gl.  inl.  i .  in pr.in "verb.fifioyfffiquiiaUquerr^ 
teftar prohib.C;i{ticnC&:  JaC  &  1. 1.  C.  eod.Vloi.  m  L  . 
/iquddoyn.jtj^.C^unde  vi,^!difoll2lios[cnhitiho<; 
in  cafu  conccdi jutamcntum  in  litcm  Isefis  1  ncc  eft  . 
qui  difTcntiatyfolum  amb.gitur  in  quantum  hic  co^ 
gcns  tcoeatur.    Una  cft  opinio ,  hunc prohibcn- 
xcm  duplum  larfo  prasftarc  debcrc>  §.  0»  hoctif^"  J 
wni$9  in  AHthcTtSic^  tft  nt^Ui  judicum ^artol  ij^  ^ 

.   -    ,  .^^^-  i  ■  "'^'  ukB. 
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t  ult.fi quUaliq  te/iar.prohib  quam& vcram  &  com- 
munem  tcllarur  Jaf.  irtl,  i.nurrt.z,tn  fin,Cod.eod,rit, 
Ai)ton.B\xtr.conJ.yS.  in  qMntr4m,in  fin.  Alciar.  re^ 
Jponf.6  ^6*lAznoch  dearbitrjndsc.  quAft,  cafu^p^. 

Alccra opinio  eft.quod hxc  pocoa  dupli  non  ha-i» 
bcat  locum  in  quovis  pri  vato  cogerrtcfcd  folum  ii^ 
adminittratorc  civitatis  volucrilt  Pctr.Cyn. Rayn. 
BaM.  &  Caftrcnf.quos  Jaf  rcccnfatj/rf.&r  qutiraui- 
lcMigMntd.^^hocpervenitrCtd  Menochius  d.Uc^ 
'  ait maI<?,quod'%-tiba,& alii  cuilibcc,  fintgcncralia. 
Planc  fi  cogcDS  aon  (it  folvcndo  >  !sc(i  rcvcrtuntur 
arJvcrfusFifcum>qui hajrcditatemtanquamab  in- 
r  dicjQoabftuIit,/ fin.inprinc.ff.de eo^per qttem  f*€i.^ 
iptUnej^A.ff.delegat.  Bartol.  inlult.  num,  z.jf.fiqui» 
aliq.tefiar  B  Ad  inl  i. num. 6, Ceod.  Mtnoch.de ar--^ 
bitr.iud  quAft  cafu  ^^y.   Idcmcji  cihquandoqui» 
coj^it  ccftatorcm  ut  altcrum  hxrcd*fem  inftituac. 
Nam&abhoctcrtio,fivcjliefcivcric>  atq,  proba- 
lit  coadtioncm.fivc  aon^fccundum  Dd  harredicas 
ftufcrcurarqneFifcoapplicaturgloll.  inl  x.inverb. 
,  temoveriyin fin.C.fiq:m aliq.tejiar  prohtb.^tbi  Bald. 
mum.^.verj fecundo  habet,  BAVt  inlult  num. 6. ff.eod. 
"  CskiirtnCinl.i.verfingloJfinverbo  putatamen, 
.JbtSzlicct.colum  \. verj.q ui.ro quid  ih fecnndo  cafu. 
&  Alcx.infin.PsLtif  conftl.6j>num. 6    Itb^  ,C^lc2n. 
€cnfil.  9  i.num  lo.  Menoch.^^ /ir^^i"  iW.  quitfi  cafm 
}  9  ^.num  II.  Y^zxxth.  de  tefiament.num.x  i  quiaubt 
^olus  altcrius  cft  caufa  imtnirdiataacquifitionis.eii 
4^ui  acquifiium faitsnoccc. /.yi PrarMr^^/^r.  dedolM 
^kcept.  J,i,§.fi quiitamen,^^ §  fifiliu^y  ff.  de  vi  ^  ^ij 
Joirmat.l.i.Codfiquisaliquemteftar  prohih.  Diileacitl 
^oft  UgohnMm ^dLdnl.i.num.^.C.fiquualiq.  tejiari 
prohib,  ubidicit ,  fiilletcrciasfcivic^  approbaTit^ 
<ia»rcditatcmillimcrit6auferri  :  fivcr6  illocercio» 
%icc  fcicac^Acc  yjl^ace^adiofadaeft » xoaiftia* 
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l^emilli  tertionoobcflcfedhxrcdiuccm  illam  ro- 
cinerepofrc^quoddolusprobibcatis  mutarc  tcfta^ 
niencumnon  noccattcrtioj  /.  i.§.i.  adfin.ff.fic[Hk 
aliq  teftar  prohib.  , 
c  Ncclongcacoaftionc  dolofa  pcrfuafio  in  hac 
matcria  reccdit>nam  cc(i  blanditiisaliquemad  in- 
ftitucioocmfacicDdamproYocarc  liccat,  Lfin.ihi 
Bartol.Bald.&  Cz[\icn(,jf.fiqf4isaliq.teftar  prohib,  L 
fin.ibi  Od.Scjiii.num  ^.C.eod.Vailq.de  fuccejf  creat^ 
lib.t.§,  1  j.num,  1 3  .Cephal.  confi  zy6.num.  i  i.Gayl. 
lib>  z.obferv.  1 1  j.num,j^.  Tamcn  aliud  eft ,  ubi  ad^ 
blandici^s  minae  &  vefbcra  v  cl  Yiolcnta;  perluaAo* 
acs>dolus>  &alid?fiauduIcnca;machinationcs  ac« 
ccd\int)li.§  perfuaJereyjf.de ferv.  corrupt.  BsLtt.inln 
fin  ff.fiquisaliq  teftar prohtb.  JsiCinl.fin.num.  j.Cod^ 
eod,  Dcc.confil.i^29.num.i  £^9.  Marian.Socin.Jun. 
confil.^x.num.^  lib.^  lAoim.conf  lunum.j  8.  Co- 
yzt.in cap.cHmtibi,num.  ^.ixtr,deteftam,  Schurph. 
e09^ftl.4^.nuPj.f).cent.z.Dcc'un.confil.  6$^num^  ^.y. 
14.  i^.i6.Ub.i.^con[il.jo,num.z4  zs.Ub.  3.  Mc^ 
Doch.  de arbitr.iud.quAft.  ^^^.num  ^i.Gabricl.  Ro«j 
mM.lib.^.commun.concluf.tit-deteftament.cqnclHfx^ 
Cacterumhicquacuor  quseri  folcnt,  Pnmum  eft. 
qualis&quancusmctus  efTc  dcbcac>  ut  quis  coat 
<^us  dicacur feciflc ccitamcncum  ?  Ec rcfpondecurj 
qui in  conftanccm  virum  cadic>acccftancur  oimncs 
inl.qui  dumcaptat,^.  i.fflfiquii  aliqn  prohih.  teftar^ 
qualiseftpr2CipucccrrorarmoruiQ&  miqa:  capi- 
ralcs,«/i»  Ifidonationiii  C  quodmetu4caufA,talgoC^ 

€onfil.i9i.Alcx.confis6.num.4.vo/u^?K$.  PsitiCconJi 
fj.num  ^i.volum.4  ^coTtf.  6o».num.  ii^volum,^.^ 
Thom.  GtsLtntn^t.decff  5 .  Ycr,tin>  Covar.  in  Epitom^ 
deft?onfalib.^matrim.part,i.cap  num.  8*  re-» 
Imquicarbicriojudicis.  Altcrtm  cft ,  anin  calicc-^ 
ftamcnco  pcr  vim  fafto  icgaca  debcancur  PRcfjpon-». 
dct  BsLttolMS  inl.virHm,jfJi  quii  aliq.  teflar.prohib^ 
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4^2  .   *  Ltl;.l^Mm.V^unta. 

fi  coofliat  totum  tcftamcntum  pcr  vim  cflc  faftum? 
quodtUDcrioo  dcbcaotur,  fccusfi  tcftator  rolam 
iQibtucioncm fccit coad:c.&  hanc fuam  fcntcnci^ 
fioh^icxl  qHidumt^.i^iun^aglojf ff^.fiqui^aliquanj' 
tefiar  prolnb,  Tcrcium  clt,an  quis mctu  tcftatus 
prxfumatur  \  ficprarfumitur  tcitamcntamfpontcf 
fadlum  Bald.  inconfiL  5  ^o.lib.  3  .  Mancic.  de  conie- 
Bur,  ultim.voluntat,tit,j,num.  i.lib.z,  Mcaaci». 
iil?  ^prAjumpt.i  i.?^«;7?:-lVcum  mecustanquam  dc- 
liftum  nan  pra^fumatur,  Lmetum ,  Cod.  ^uodmetu^ 
tsLufi  Etiam  quando  tcftacor  confccictcitamcn- 
tumiacarccrc>inquofucracaIia  dc  caufa  ,  quam 
ut  tcftarctur  Bald.  in confiL  j  ^o  wrj.  irem dico.  Et- 
iamcuaodoinilitutus  cllhsetcs  Piiaccps  aliquis# 
vclperfooaaliquapotcns,namadhuc  non  pra:fu:- 
mitur,  quodmctu  cum  harrcdcm  fcceric  tcitaton 
Cumfolapotcntiametumnanargaat//«»^^mx^ 
diam ,  Cod.  quod  met.  cauf  iiift  is  Princcps  vel  po- 
tcns  canquam  Tyrannus  confucvicinfcrrc  metum 
&  miiias  cxcqui>  cunc  cnim  is  tcftator  prjjfumi- 
tur mcru  compulfus  fic  difpoiuiflc,  Mcnoch  dfri^' 
jumpt  u  n.6  -r^^v.^*- 

Sunt tamen  aliquor conjcfturar .  quibus  mecus 
illatus  pr^fumitun  Prima cft  conjcftura)  quando 
tcitator  ipfc  condico  ccftamcoco  ftarim  affirma* 
vit, fcmctuconfeciflTe  ccftamcncum  Barc.  iul.uk. 
num.  \  ^.ff.fiquis alifjuand  teftnrprohib.  Bald./;?  /.  i 
li,Cod  eodV:iii(  confiLhj '  num  ii^Jib.  3.  Dcbet 
tamcn  ceiUcor  ifte  cxprimcre  >  a  quo  mccus  iftc 
fueric  illacus,  &qualis  is  faeric>  qucmadmodun> 
prarcicatiDd.fcripfcrunc.  Ec  ha^cquidem  conjc- 
dluralocumhabec ,  quando  cx  aliquibus  verbisa 
tcitatorein  prarf^cioac  ccftamcnti  coUigicur  cam 
mccacompulfum,(imodoal;quod  aliud  admini- 
culum  conc'jrraC;Bald.i^i/c^<?»/  )  ^o.coL  z.uerfiU 
iHdnonomiijo.  Sccundacft  coBje(^ura  quando  cc« 
^  f  llamci- 

.•  • 
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ftamcBtoadjcdafuitclaufulaproreftatioBisiafo-     ,   ' " 
-KtaCi  quodfc.  non  mctu,  fed  fpoate  tcftator  difpa*.  ' 
n'\zGiut^onfil.io.n.z.ltt  i.Mcnoch  dearbitrjudic^  ^ 

Tcrtiacftconjcaura,cjuaadoconftat  tcftatorcm 
graTitcr:cgrox;*nrc,moIcftiis  &  minis  affc<aum  co- 
tcciflctcftamcnturo^vcJquaadoob  nimiam  rcvc- 

rcntiamficteftatusclt,namruncpia:fumitur  mctu  ' 
difpofuiflc,AffliaV<rriy:6^.w,  4.  qui  dccidit.  mu^. 

,Iicrtmpra»rumimctumiaritilcgatumcifcciire,  ob 
jpfius mariti  minas &  rcvcrcnti am,&  A ffli<aum  fc-     -  '  • 
cutus  cft  Mcnoch.</  r^/  5  9  5  .nur?f.^i,^dpr£fumpt.  ^ 
i  1  n.9^D^c\2n,cenf.6s.n,xJib,t,quin.^,cx  Oldradt 
fcntcntiarcfpondit,nimiampcrfuafione  cflc  plus ,  ^ 
quam  violcntam  compulfioncm.    Quartum  cft,  '  v 

an  &  quando  prsfumaturdolo  confcdum  tcfta- 
•fncntum?  fitproregulacouftitucndum  cft,  non 
pra:fumi,cjuodtclUtordolo  indudus  fucrittcfta- 
ri,  cum  dolus  non  pracfumatur,  idolumyCod  dedolo. 
&in  fpccicSocin.Jun.r(7»/i/.n  j  »«»>.8  //A  5.  Dcc. 
^9nfiL6^.n,ioMb  i.MsLmic.deconieSfurMlt.^voiunt, 
9it.y  n.i  lib.i,  Rcccditur  tamcnabhacrcgulaco-  ^ 
jcfturis.  Primaconje<auracft,quandoalic}uidiix- 
folr.um.a<ftumcft,utrcflatorconficcrct  tcltamcn-       *  ' 
tum:ficutiquandoalEnis,veluxor,  vclcjuisalius       -  ' 
Qui  voluithxrcs  inltitui  (qucmadmodum  inlli- 
lutus  dcindc  fuit )  Notarium  ,  tcftcs  &  /imiha 
pra:paravit,  antcquam  fcirct,  anis  tcftator  vcllci 
tcd^nDcciAD.confiL^^.nu.  i  i.lib  i.addudus  tra-^ 
dirionc gl.  in  cjn  tantuj/tverb.anticipa  de  Simonia, 
Menoch  Itb  ^prAfumpt.ii  w j.Sccundacltcojcdtu- 
la.quandotefUmcntumfnit  cuditumnodis  tcm- 
porc  finclumioaribus.quib  manifcltc  ccrni&  co. 
gnofcipoflit  pcrfdna  ipfius  tcitaroris  ac  tcftiumj^ 
Vcc.snconf6^.num.zo.Itb.z   Tcrtiacft conjcftu- 
U  ,  quando  a  Notario  qui  fuadcntibus  affinibus 
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.  ^sredibus  itiflicurisconrcripnc  tcftaipeatum  lid? 
'discempore,noa  fuic  exprciTum  qiia  iiiora  ao(5iisi 
(eftacor  icadifporueric^hazc  omifTio  argnic  dolum 
Dcc,conJiL6^,num  zi  lib  x.imo  dolusprsefumicur, 
quando  (inc  ncccilicacc  aliquid  fir  nodlis  tcmpore» 
quod  dic  fieri  poccft.Socin  Jun. confd.  j  i.  num.  4^. 
lib,z  Ci^ycii  conjil.i^.nHm.ii.  Quarracft  conjc-» 
Aura,  quandoccftacor  immodicis  perfuafioflibus 
adduAusceftacaseft,nam  pra^fumicur  dolo  indii^ 
£i:us>cum  mulca:  pcrfuafioncs  arguac  dolum ,  LcurH 
quit  ibiB^ztol ffde doL^lod  itf l afud Celjnm yffl 
de  doL  except,  Cra vccc.m  conJiLi^z.num.  1 1«  Quia-i 
ta  conjedtura eft>quando  ccftacor  omific  facerc  eu 
ha?rcdcm,  quemjurcquodaramodo  infticu^rc  cc- 
'ncbacur,  &alium  infticuic:  nam  cuac  pra^fumicui 
infticucus  doIocgiflc,ucha;rc$iafticucrccur,Hicr. 
Gabr.  inconfiL  1 6  num  4  3  Mb.  i .  qui  rcfpondic  >  fi- 
liampra:fumidoIoiadu(5lamapacrc  iiarrcdc  ab  C4 
iafticiico,cxcIafisfiIiis,adficceltaoduiii.  Sicetiam 
dicimus  fraudcm  prsfiimi  commiflam  a  pacre ,  qui 
obidfilramcmancipavit,  uceam  iaftirucrcc  &  fi^ 
lios  cxcluderccCaftreaf  adprimumrequifitum 
reJpondetur,num*iMb,z.&:  Joao.dc hnzTxxonJil  iji 
num.  I.  2.  Sexca  cft  cdnjcftara,quaadocxcat 
NovcrcapCUjus  fuafioaibus  &  delinimcncis  prarfii« 
micurpacer  ceftator  filium  novercas  haercdcm  fc- 
ciflc  >  fihum  vcr6  prim«e  uxoris  vel  cxbsrcdafle  vcl 
minus ziic\i<\\xiKcJ.nonefienimt^ibid.liAd.  Al<* 
bcric.Caftrcnr.Angcl.Jacob  deS.Georgio.  &  Ca4 
ffkol.Jf.deinoJjicjellament.iimonAcVi^xz.deinter'^ 
fret.ult.wlunt.  Itb.  yinterpret» i.dub.i.lib  j .  Fcderic. 
Scorus conf.zi.num. 5  /i/'. j.Mafcard. deprobut.  con^ 

%  Dcclararurcamcn  hxc  conjcilura.uclocum  noit 
liabcac,quandoaIiaadcft  juita  caufa,  quamoveri 
pocuic  paser  reftafcor  adcxhjercdaadunifiUam  vel 
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^inus ci  rclinqiKndiim,  quam  filio  ficcunda?  uxo- 
^  ri$  Mcnoch,^:/?///  678.  lib.  7.  ^  lib,  ^.prA/Hmpt,  i  r, 
poffnH,  10   Scciindo  dcclaratur>utnon  proccdat> 
quando tcftacor  (putapatcr^non  aufcrt  portione 
jurcdcbitam  filio,  nam  tunccuminjuriameinott 
f    infcratei  quofuo jureutitUr,dolus  confiderarino 
*    potcft',  Fulgof.  in  L  hoc  colore,  num,  7*  deinofjic. 
\    Mcnocli.  di^Ulocis,  ubi  inquit,non  prxfumi,  quod 
'    pater  dolo  vcl  faafioaibus  novcrcar  fcaudarc  vo- 
'    lacric filium,cui  lcgitimam  rcliquit)  quum  rcfiduu 
rclinqucrcnon  tcnetur.    Tcrtio  declaratur,quan- 
'    do  patcrpoftafc  conditum  rrftamcnrum  perfcvc- 
'   ravitmultosannosufqueadmortcmincadcm  vo- 
'    luntate,Mcnoch.r(>;7y.678./x^'.  7.  '^lih.  4,pufumpL 
Ji.n.ioJnfin. 

Dcbct  ctiam  ccftatoris  voluntas  clTc  perfcdla  ,7. 
'  /f  fiUeicommtlpiy^A.ff.de legat.  j  .Bald./;*  /  in  quAfiion^, 
[.  num.  I ^ ."verffiautem  non  confint, Cod. dc fidefcommtjf» 
'    MLcnoch,  Itb.^prdfumpt.      In  dubio  autem  fumi- 
'    tar  pra?fumptio>voluntarcm  hanculcimam ,  ficque 
I   tcftamentum  pcrfcftum  faittcj.fiisyqui.  ^ ibi Bald. 
'    &c  Jmol.  ffdetefiam.  Angcl  Arecin.m  §.  ex  eodem^  in 
1  fi^  Infiit  quib.  mod  ^efiam.  infirm  Fulgof  in  confiL 
^   117.  Altx.inconfil  j ^.num.-^.lib  i.Kxnn.confiLio^. 
'  '  num.i.infin.lib  i.j3,{',inconfiL2  lib,^.^inl.penult. 
num.  i ,  Cod.  de In/lit.  (^fubfiit.  Mcnoch.  lib  ^.prA^ 
fumpt.ynum  z.  Vcrum  mulci  funtmodi  &  cafus 
quibus  probari  arquc  dcmonftrari  poccft,teftamS- 
Cum  cffe  impeifcdlunx  rcfpcftu  voluntatis  ipfius 
"  tcftatoris.  Primuseftmodus,quando  tcflarorfcri- 
pficha:ro<iis  infticucioncm  &  dum  vcUcr  fubftitu- 
'  tionem  facerc,obmutuit :  nam  tunc  teftamcntum 
ccnfcturrefpcduvolutatis  impcrfcdlum,/.7?ii,y«i, 
ff.de tefiam.  & proptcrca lofcnur, nihil illud  valcrc 
ctiam  quoad  ca,  qu5C  jam fcripta  &  pcrfcfl^  rclifta 
fuerunt^  Cujusiilationisca  cft  ratio  >  quta  tc(ta« 


*■  • 

.  Jiercdibnsnjftit^risconfcripfic  tcftaipentUitt^aiJ' 

'  distemporejtion  fuic  cxpreiTum  qna  hora  no6li$ 
teftacor  itadifporueric^hxc  ominio  a!gaic  dc^lum 
Dcc,confiL6^,num  zi.lib  z.imodolusprsBfumicur, 
quando  (iac  nccciliracc  aliquid  fic  no(flis  ccmporc, 
quoddicficripoceft,Socin.Jun.iro»yi/.3  i.»k;7>.  4^. 

'  /i^.x  Cravecc.r<?»/?/.}4;»«;;?. 1 1.  Quarcacft  conje- 
d:ura>qaandoccftacor  immodicis  pcrfuafionibus 
addudlusccilacascft.nam  pra^fumicur  dolo  indu^ 
Aus>cummulta;pcrruafionesarguac  dolum  >  Lcutn 
quis  ihiB^ztol  ff^de doL^iod  itf  l apuJ Celjumyffl 
de  doL  except^  Cra  vccc,/»  confiLi^z.num,  1 1*  Quin- 
ta  conjedura eft>quando  ceftacor  omific  facere  ea 
ha;rcdcm,  quefn  jurc  quodammodo  infticu^re  ce^ 
' nebacur,  &  alium  infticuic :  nam  cuoc  pra^fumicui 
infticucus  dolo  egiffcuc  hxrcs  inlHtucrecur ,  Hiet: 
Gahi.incpnfiLi6  num^^.lib.  i,  qui  refpondici  fi««  | 
liampra:fumidoloindu(5):amapacrc  h^rede  ab  e^ 
infticaco,cxcltifi$filiis>adficceitandum  Siccciam  l| 
dicimus  fraudem  prarfiimi  comniiflam  a  patre ,  qui 
obidfiliamemancipavicuceam  infticucrec  & 
iioscxcludcrccCaftrcnf  j}^  adprimumrequifitum 
rffifondetur,nJ4m»iJib,z.iicJoznAcAnzJi.confil  zjn 

num.  i.      z.  Sexta  eft  cdnjcftara,quandocxcat 
Novcrca^cujus  fuafionibus  &  delinimcncis  pra?fa« 
micurpacer  ccftator  filium  noverca:  hseredcm  fc-» 
cifTc  >  fihum  verd  prima?  uxoris  vel  exb«Brcda(re  vel 
minuscireliquiflc, /.»<?» f/? ^»11»  >c^/W.Bald.  Al- 
bcric.Caftrcnf.Angcl.Jacob  deS.Gcorgio.  &  Ca-» 
,  i'  gnQLff.desnoffic.tefiamentSimon.dcPtxt.deinterr^ 
pret.ult.*volunt.  lib.  yinterpret. i.dub.i.lib  ^ .  Fcdcric* 
Scotu%  conf.x  i.num.  ylib.f.M^Ccsiid.  depr0bat,  car^ 
if/np/iJoS.  ^ 
'    \  Dcclaraciirtamcnha;cconjc6lura,uclocumno^ 
^  }iabeac,quandoaliaadcft  juitacau(a>  quamovcri, 
^ ,  pocuic  pa(er  reftator  ad cxiuercdaadum  filium  rck 
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Ihmusci  rcIinqiicncIiim,quamfiIio  Cccnnix  uxo- 
risMcnoch.r/?///  678.//^.  7.  ^  lib,  ^,prAfumpt,  i  j, 
pofinu.  10.  Sccund6  dcclaratar>ut  non  proccdat» 
quando  tcftator  (putapatcr^non  aufcrt  portionc 
jurcdcbitam  filio,  nam  tunc cum injuriair  ei noa 
lofcrat  ci  cjuo  fuo  j urc  utitUr ,  dolus  confiderari  n5 
potcft,  Fulgof.  inLhoc  colore,  num,  » ff".  de inofjic. 
Mcnoch.  dtclii  locis,  ubi  inquit^non  prxfumi,  quod 
patcr  dolo  vcl  fnafioaibus  novcrcJP  fiaudare  vo- 
laeritfilium,cui  legitimam  rcliquir,  quum  rcfiduS 
rclinqucrcnon  tcnetur.  Tcrtio  declaratur,quan- 
dopatcr  poftafe  conditum  rdLmcntum  perfcvc- 
ravit  multos  annos  ufquc  ad  mortcm  in  cadcm  vo- 
luntate,Mcnoch.f^7;3f/^78./i^.  7.  '^lib,  ^.pntfumpt. 
11. n, 10. infin. 

Dcbctctiam  tcftatoris  voluoras  clTc  perfcdla 
y? fideicommtlfa.^A.ff.de legeit.  j  .Bald./;j  /  in  q^uAjlioniy 
num.  1 9  ."verffiaHtem  non  conjiat,  Cod.  defideicommijf. 
Mcnoch.  lib.^.prdfumpt.  5.  In  dubio  autem  fumi- 
tar  pra2fumptio,voluntarcm  hanculrimam ,  ficque 
tcftamcntum  pcxfcftum  faifrcylfiis.qui.  ^ ibi  Bald. 
Sc\mo\.ffdeteflam.  Aogcl  Arctin./;?  $.  ex  eodem,  in 
fin  Inflit  qnib.  mod  >teftam.  infirm.  Falgof  in  confiL 
117.  Alcx.inconfil y ^Mum.^.lib  j ,JKui\x.confiLt04, 
num.i.infin.lib  i.Jai.inconfil  2  Itb,  ^inl.penult. 
num,  i.  Cod, de Inflit.  ^fubflit.  Menoch./i^  4  /'^^- 
fumpt.ynum  z.  Vcrum  multi  funrmodi  &  cafus 
quibus  probari  arquc  dcmonftiari  potctt,teftam5- 
tum  clfe  imperfedlum  rcfpcdtu  voluntatis  ipfius 
tcflatoris.  rrimuscftmodus,quando  tcftator fcri* 
pfitha^roilis  inftitutioncm  &  dum  vcUct  fabftitu- 
tionem  facercobmutuit :  nam  tunc  teftamcntum 
ccnfeturrefpcdu  volutatis  impcrfed:um,/7/<r.y«/* 
ff  de teftam.  &  proptcrca  infcnur,  njhil  illud  valcrc 
ctiam  quoad  ca,  qua:  jam  fcripta  &  pcrfcd^  rcliita 
fuerunt^  Cujusiilationisea  cft  rario  >  quia  tcfta'» 
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^iiicBCum  dicitiir  cffcquidindividuum>/.^rw7«i3il(, 
Cod.qtiiteJlam  faeer.pojJ.Mctxoch,  Itb.^.prAfumpt.  5« 
num.^.  SccuDduscftmodus,quodctcgitur  tcftt- 
mcntum.UQjQ  eflcpcrfe6lam,qaandofciiicccccfta- 

.  torj^inrifcLiptahacrcdisiiifticutioQC  &  fubfticutio- 
acjcratfaduruslcj^axa,  nam  &tunctocumipfuni 
tcrtameatumdGm6ftrj.tur  impcrfcdlum  Caftrcaf. 
6c  Arct.  m  l.fit5,qui  ff4eteJiament.jiiCconfiL  8  colnm. 

;  j.verffecundoadidem)lih  ),K\i\n*inconfil,  104. 
%Aih.i,Viin[con[il  ij.num.ij.ltb,  1.  dcclaracur  ca- 
menhicfccundusmodus,  ut  Io:um  non  habcat» 

Jiuando ccftator^  qui  dcftin;i vit  facere  Icgaca ,  diu 
upcrvixit  j  &nihil  cgit,  nara  cunc  tcftamcncum 
iUuddiciturliabuifre  propcrfcfto,  &il!ius  defti- 
*  nacionispocoiicuine,  Curc.  Jun.  confiL  if.num.  u 
^jerftertio adidem  ^inconfii  304. num,  18. cJ*  a^* 
Tcrciuscftmodus,quandoccftacorcracadfcripm- 
tusicofidicioncmfuaedifpoficionii  &  non  adfcri* 
pficnamcunchabccur  coca  hxc  difpoficio  impcor-! 
te^a^ica  refpondicRuin.  dc  ca  condicione,  qua  cc- 
flacorvolebacimminuercfucce(Iionemharredire* 
lidam :  alioqui  omiflio  condicionis  aon  videcur 
fi^nificarcimperfedlionem  ccdamenti  >  quoad  ia- 
ftuucioncm  &  fubfticucioncm,/./>^»«/f .  C.  de  infhi. 

fubftit.  MtnochMb^^prdfumpt.s  num.  6.  Qoar'' 
tuscfttriodus  >  quandoccftacor  convocatisccfti- 
bus,  juflic  aliqucm,  fuum  tcftamentum  confcri- 
berc  acque  ita  fcribj  fccic  harrcdis  iaftitution cm  & 
,  czccra  omnia,  &  dcindc  jufTiC  fuim  illam  difpofi* 
tioncmlegicoramipfisccftibu«,poftmodum  dixic 
ipfis  ccftibus )  rcrercimini  cras.quia  volo  dc  his  o- 
mnibus  confcribi  inflrumcncuma  Nocario  :  &  dre 
fcqucnci  vocacusfuicNocarius,  fcd  anccquam  ad 
tcitacorem  accedcrec  decc/fic  ceftacor  >  hoc  in  cafa 
tcftacorccnfccurnoniiabuifieruamillam  difpofi- 
cioncmpropcric^'  AnTcrofaociAcaradicacus 
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rfRamencum  impcifciflum  rationc  voluntatis  • 
ati  vcro  folennitaris  coQtrovcrticur  ,  nam  fi  cft 
'  impcrfcdtumracionc  voluntacis.uequeinter  libc- 
r6s,nequcadpiascaufas  valcbit,  fi  aucem  eft  im-i 
pcrfcftumcaucum  ratioocfolcnnitacis.lntcrlibc- 
ros  &  ad  pias  caufas  fudinctur.  Qijod  hoc  in  cafi^ 
fitimpcrfcAum rationc voluntat  s, ccnucrunt  OU* 
drad  confil  i  15?  Johan.  Andr,  inaddit  AdJpecuUt* 
tit,dein!irum.€dit  ^.ccmpendiose ,  verf,  quid Ji priusi 
Albcric.  in l.hac  confiiltijftmai^.fi quis  autem^  Cod.  dt 
tejfament.  Pctl:  dc  Aiichor.^';:  cap  cumejfes^  detejlam. 
Jdiian.dc  Atian./^>;?///.5;;.Barbat  i» cap,relatum»nu. 
i'4..de teJlament.imoLconJil  ^  i  .Coin.conJ 1 1^.  voL 
1  Atctin.inLJi i^,quf  if.de  te/}ament.  ]3.[.  tonJiL  1 5  y. 
^ilum.^.(^corzfiL  ip6-volum.j.  (^conjil.  %,volum. 
j.Guid.Pap.f^^^/jj-.Decf^^^y.^Sg.  Paul.  deCaflr; 
confj  yvolftm.  i . CoAczn.confl  90. Qr  conf^  1  .Bocr. 
^3^ri/i40.Grammat.^^rr/6  i.P:i:iCconfLi^.volum, 
^.Kuin.confLi.num.xi.^co.^fL  i^^.volum  t:^ 
conf  1 1  .volum.  3 . Co va?:f;7  cap  relatumjl.  i .  num. 
dtteftam   Contra,quodteftamcati!m  hoc  in  cafi  " 
coi  Ctimpcrfcdtumratidnc  voluntacis  >  fcd  tan- 
tummodo  r;itibnc  folcoEiiratis>  volucrunt  Iitiol.  ir$ 
lap.cum  ejfesyin  8  qu&f.de  teftament,  Paul.  dc  Caltr* 
in€onfL^^  x.volum.  1.  Arrcin       (i tefamemumi 
Cvd.  deinftitut.     fubftirut  Francifc.  Curt.  conjit. 

5 1.  hlzxznd.confL^.^conf^oyvolHm.j.^^CconJiU 
6Z.volum.  I .  Alcx,  in  L  hacconfultiffma^  §.  ex  imper- 
fe{lo,Cdeteftam.G\iid.Psip.q.  558.  Bcrcrand. 
1^6'Volum  5.  Aliididinguuncquodaut voluncas 
crat  pcrfc(fta  quoad  caufam  piam,vclintcr  libcros, 
iicctcfretimpirfcdla  quoadaha&  cunc  tcftamcn- 
Ciim  valet  :  aut  crar  impcrfcda  ctiam  quoadi 
piamcaufam  &  intcrlibcros  ,  &  tunc  tcftamca- 
mmficnulium,  &  hanc  dilHnftioncm  ponit  Ni- 
%dX^ir^cQncQTd,BHfSo.  iiQ.Dec.  incap.  i.num^^i^ 

6g    X  if$f^i 
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wrf,^ pr&dicla  conclufio.  de  fid  inftrnm,  ^  in  cor^fit^ 
i  ^9.K\xin,confil.  i^.num^  iS^^verfinon  Bbfiatetiam 
quodjib  z.  CoY3LT.incap,relatum,  il.  i.num,  lo. 
deteftaynent.  Mcnoch.lih.^  prAfu?npt.  Pla- 
BcliicquartusmoduslocumnoQ  habcc  ^  quando 
tcllator  ordioato  &  publicato  teftofmento  coram 
tcftibus  &  Notario ,  poftca  dixit  NotariO ,  non  fa- 
cias  aliud  ufquc  cias :  &  rogavit  Nocarium  &c  tc- 
.Aes  ut  cras rcvcrterentur.fi dcmde  cras  nihil  fccit » 
Dontamcnccftamcntum  dititur  impcrfedum  ra- 
tionc  voluncatis,  Aocon.dcPracovccari  inter  confi- 
lia  AlexJn  confyynum    Alcx.conf.y 4..  num  l.Uh.^ 
i.Kain.inconf  1 5  num.i$.lib  i.jzC.intpenultim.n. 
j.verflimitatur^C.deinftit  ^fubftit.  Ea  cft  ratio  > 
quiaprxfumitur^ceftacorcm  posiicuide  illius  fux 
dedinacionis.quamhabebacaddcndi  aliquid  ipfi 
tcftamcncojampcrfcdto,  Mcnoch./i^  ^.pr&fumpt. 
5 .  Quincus  cft  modus  quo  deccgicur  tcltamen tum 
cffc  imperfcftum  refpcdu  voluntatis ,  quando  fci- 
licctfcripcuraipfaccftamcncinon  fuic  lccla&  pu-  , 
blicaca  coram  Nocario  &  ccftibus,  Bartol.  Jiis^ 
^ui.ff  deteftament.  Kn^^l.confil.j^oo  hX^xzaA.conf,  ^ 
y  6  num.^Jib.^,  Dcc.  confil.^SS  num.  1 5,  virfprd,-  ^ 
terea,  Lueiov.BoIogncc 5  ].]z(.conf6%.lib,  i,  ^ 
Ruio.  confii  i  j.num. 1 1  .verf(^inprimuylib. u  ^ 

Non dcfucrunccamcnmulci ,quicxiftimaruQt>  , 
lianc  impcrfcdionem  folcnnicatiscire,  non  auccm 
voluncacis  Cadrcnf  r^»/i/  4 5 o.num.  1.  lib.  7.  Rum. 
eonfil.  i^.num.  10.  lib.  i  Bocr  quift.  140.  num.  4^  ic 
Tiiii\ut\\. deprivileg.pi& caufprivileg.  6.  Vctnm 
defcodi  poncVidccur^primaillaopiniOjCoin  cafu, 
quandoipfcccftacordeftioalIec,quod  fttaipfa  vo-  . 

.  luocas  &:difpoficiopublicarctur,coram  Nocario&  , 
tcRibMS ]\ixZ2yl.fideicommiJf.  §.  i.ff,delegat  5.  alias 
aoneftaecc(Iatiab.cec  publicatio  ,  cum  fchcdula  ^ 

'tft«iiinu ipfius  teAatoris fcripca ^  Guid.  Pap.  eonfiL 
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num  i.Kxiin.confiLi.numA  i.c^i2.//i.5.Socin. 
Jnn.conjil.i^  num  i./ii.j.  Natta  in  Authentic.quod 
Jinei  Cod.de  tefiam.CoysiiJn  c. reUtum- num.  1 1.  dtj 
xeJlam,Ccfhsilc0nJil.^9  num.y.(^%.lik  i,  ^confil. 
40^  num  u.lib.i,  Diircntit  Fiancirc.  Hottomann. 
gonf.^yn,  II. i  j. 

An  error  Yitiec  iDftitunoDcm  confiderandi <c 
/ii{ii DgueDdi  fuD t aliquot  cafus»  Primus  cafus  efl j 
Quando  aliquid  circa  inflitutioDcm  vclalias  omif- 
ium  eftpcrciroiem  Notarii>ut  iirciipto  nomine 
proprio  omifit,ha»res  efto,  probaro  crrorc,  non  vi- 
liatur  mHit\itloJ  error€,Sc}hi dicit hanc cfle  magis 
c^mmuDcm  opinioncm  Alcxitxd,num.6.Cod  detC'^^ 
Jlam.  Et(\  agirur  dc  probanda  fubllaDtia  fcu  vo^ 
lunrate  tcilatoris  omifTa  errorc  Notarii y  ad  proba« 
dam  ci rorcm rcqmruntur fcptc  teftes  iD  tcftamcn- 
cp )  in  Codicillis  quinquc:  Sin  autem  agitur  de 
f  xobanda  qualiratc  ahqua  ^  fufficiunt  duo  teftes 
glofl.  in  l.hAredesf  (ilam,verb.poj[e,  Jf.de  tejlam.  Bart. 
in  icumproponebaturiff delegat.x.  &  quod  ha:c  di- 
ftinv^io  fit  vcra  &  communitcr  approbata  ajune 
inl.erroreinum  j^C.de  tejlam.  Giaff. ^.Injlitutio^^ 
qHAjl  i^.num.i  Msintic. de conie^ur.  ult.voluntaty 
l^/^  tix.i.num.^.D^mh.deteftament.num  315.  £c< 
cundus  ca  us  cft,  quando  ccftaror  crravic in  nomi^ 
nefao  proprio>hocin  cafu  vitiaturinftitutio^qui;^ 
talis  crror.oftcndit  fatuitatcm  Barrol.  inl.cum  lijg 
berii.  ubi  dicuQthanccfTc  communem  opinioncm 
^lcx^nd.&c  ]zC  num.i.C.de hdred.infiituend.  Tcr-^ 
C|u$'cafus  eil,fi  tcdator  erravitin  corpoic  inOxturii^ 
viciatur  &liociDcafuinftitucio,/.y?i;j;2r?;wi»r,  &i- 
bi omncs,C,^^/^j?4w.qaoticns cnim  toIcds  alium 
ha:rcdemfcri.bcrc,alium  rcripfitincorporc  homi- 
niserrans,placctacquccumhacrcdcm  cfFequifcri-  ^ 
ptus  cft:  quoniam  volunratc  dcficiiur,ncquc  cum» 
qucm  voluit:quofiiam  fcnptus  non  eft,puca  (i  quis 
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>radixcrit:hanccgofratrcmmcuminftimo  :  qjud 
•TTicius  i Q  c j u s  confp cdu  cHct  qu em  fratrcm  f uum 
Vcrroredudtuscxiltimarctjiarccnilri  inftitupoad- 
^oinutiliscftjUtncutcrinlticucuscirc  intclligatur. 
'•'Nam  licct  hic  dc  voluntarc  tcftatoris  cohltcc ,  quac 
ifi  tcftamcntis  magi$  fpeftaqda  cft,cjaam  vctbaTUC 
j»roindc  is,(jui  tcltacoris  vpluniatem  habct.funda- 
ca  intcntjoiic  niti  videarurjqua:  fcntcntia  Tubcrp- 
oiplacuit:  Aliudtamcn  vif^mcft  Scrvio,  quifuic 
^cncrTubcroais,cujus  fcnrcptia  rcccptacft»  firi- 
•dcns  cttim  voluruaseum  juvarc  noti  potctt  ,  qui 
fcriptuSBOttcft  ,  Bc<juc  obftattatiodubitaodidc 
Voluatarcccftatpris,quuminc.-romocscohvcniac 
in  illis  aclibusjin  quibus  fola  voluntas  non  faflScit, 
aliudcflc,vclicagcrc,&aliudertc,;jgcrc.  Hicautc 
folavoluotas  nbn  fuflBcit  ad  in(htutioncra  hxre- 
dis>oporccc  cnim  cnm  nuncu^ari  vcl  fcribi :  opor- 
"tct  Yoiui^catem  ahqao  rnodo  exprimi  vcrbisido- 
neis.    Et  fi  fola  voiunrasfufiTccrcrin  tcftamcnta 
H^orfahi  tanta  folconicas  adhibcrccur,  quancana 
adhibc 'i  accciVtcilJ  quoties    inprincip.  &c  ibi  Dd: 
fJehAnd.  infiiU,Labe9,-j xircafin  ff.fufpeU$5i .Ugat\ 
D\i:\:cn.fTfh  ruhric  de loAred.  inftitut.cap,  }\  verf  hik 
reperiuntur duo capita.  Mzr\z\c.  de  conieSIur.  ult.ifo^ 
iUntat.lib, ^,tit.  s .nsijn. L.  D:in\h.deteftament,  num: 
}  i^.  Gc:x({.§i.Inftitutid,ic}.num.y:verftertius  cafii^. 
Quaicus  cafus  cft ,  quandj  crror  a  teftatorc  com3 
jniirus  cft  in  qMalitaccinftituci  naturali  vcl  ciTilj 
defigflancc  caufam  finalcm,proptcr  quam fuit  mb* 
tusadinftitucndam.  Etiamhocin  cafu  crror  vi-* 
ti:ii  iolV\zuz'ioatir\,  lne/f.profeff:oyC  deteftam,  glolE 
&  Azo.m  Lestmiquam.Codfdefideicommiff.QzQXonfy 
iy6.]2i(confiiy.num.io.voliim.  4..  Mazar.  conJtR 
^j.num. lo.  Idcoqucficcftacorpcr  crrorcm  inlHJ 
tuat^quem  filium  fuam  vcl  agnacum  pucabac ,  nodl 
talct  inftitucio,hanc  dicit  communcm  of  inipncrii 
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eamynum.  i  ^.Fcrnand.  Vafq.^/f  controverf. 
illuJlrJib.  ^  .cap.  10 t*num.4.Ermn  iCo^t^  c.fipaterp  - 
wrbMxoremynum.  1 6*  de tejlam.  in  6.   Ec  hoc  caftj  \ 
litjrcdiras  infticuco  rcliftanon  applicaturFifco,fcd 
vcnicncibnsabiaccftaro  dcfcrcurgIofl'i»/,///4W,  ^ 
&  ibi  Barcol.  G.  de  hAred.  inftitm.  Sc  hancibi  dicic  ^ 
communcm opinioncm Jt£»M.  i  o  Bman.  a  Cofta» 
d.verb.uxoremtnum.  1 6.  quod  cft  noEandum  ad  rc- 
gulam>qu2e  habcc,  quod  ha^rcdicas  qns  alicui  can- 
^nam!ndignoaufciC4jr.appIicarurFifco.  NaaiiUa 
rcgulalocumobrinccquandoindignicas  proccdic 
cuipahajrcdi$,fccusfipercrrorem  tcftacoris  JaC&  J 
Sman.aCoi^.     Gx^S.^.lnftitutio^  qu^ft.  x^.num.  ^ 
4.  Idcm  juris  cft  ,  fi  tcftacc^r  cX  crrorc  cxiitimans  \ 
kaprcdcsmortuosi  priustcftamcntum  rcmovcat&^ 
'9\i\iAcondziW^{c[MfucceffcreMt.lib,%.^.i%.nu.  ii.  * 
aam  in  priori  tcftamcnto  fcripcihacrcdcs  cruat  fic^^ 
lcgacacxpottcriorctcftamcncoprfCftabanc>/7f».(J*  ^ 
l^rDd.Sc  Alphan.i»  repert.num  78^.  Dclrioinre'  > 
tnijfpag.%  yjf.de hAred.inftitut.lAzic.  Mantua/i^.^^/J 
Quintus  cafus  cft,quando  tcftator ab  inicio  in  pr^*  < 
parationc  tcftandi  dcftinayit  condicionem  tc1% 
quidahud  in  ipfa  infticucionc  infcrcrc  y  poftca  pcir«\ 
crrorcm illud amitcitur,cunc  yitiacur  infticutio ;  /•  J ' 
quotiesj§.tantundem.  ibiDd.&  Cu]2c.ff dehdred.in-  & 
fiituend,  rcquiricurauccmad  hunc  crrorem  >  ( i  - 
ut  con ftct dc  voluntatc non  fimphcitcr^  fcd  dc  to-  t 
jteuatate  poit  tcftamcntum  pecfc vcrantc ,  quod  vo-*  t 
^ucric  ccftator  conditionalcm  difpoficioncm  fcri-^ 
bcrc  Ci.)  quodconditioncmpcrcrrorcm  omifc*r* 
ritjvcl  quodidcm  cft  pcr  crrorcm  pur^m  fcripfcrit: 
Aliudcftfiha?cduonoDConcurranc,hinc  hxc  ui'*  j 
ftitucio  C^^as^cs       fccundum  conditioncs  infrft  ^ 
fcrtpcas)  nuUacondicioncadfcripta  valct>/.x.jjf!^o 
k^rtd  inftituend^c^yiia.  non  conftac^quod  tcftacor  ia 
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^pfirteftatorrcmifidcvidcturBartol.  &  Cujac.  ini  » 
qHoties.^janiundem^ffdehAred.  injlit.  AIci.  in  L  te^  . 

,  JtAmentuminum,  ^ ,C.de injiit.^juhjlit,  Socin.  Jun. 
inlita  Jlipulatti^ynum.-j  o.ff,de  verb.obltgat.Bologti. 
inj^i,^./ivir  uxori^nu,y6  ffde acquir.poffeff.  Tibcr» 

,  Dccian.  conjiiiy.num^iz.ltb.i.  GiaA.^JnJiituiioyq. 
x^,num,  5  .wr/ quinttn  cajns.  \^ siUth.de tejtam.  num. 
5 14*  Ca?cci;um  &  hoc  hi<;  clt  notandum ,  ii  in  txQ^^ 
niincyclptODominc  feucegDominc  ^  aut  in  pa- 
trc  ,  ivcl  patiia  vcl  alia  fimili  airumptioncfallum 
cll  fcriptum  >  dummodo  dc  (;o  »  cjui  demonllra- 
tusfit  conftat>  inditutionem  v^ilerc  »  nihil  cnim 
opus  cll  verbis,  cumrcs,  cujusgratia  funt  com- 
parata  ccrracil  &  iatcUigitur,/  ht^v^rhis,  48.  §  Jin. 

ibi  Dd,ff,  de  hAred.inJiituend.  l.Jiinnomine y  4.  • 
ibiDd  Cod.  detejlament,  Mancic.^/e  conieclur.ultim. 

/voluntat  lib.^  tit.ynum  i-  Socin.  rc^.  15  8.  errorm 
nomine»  QuinimQ  qui  fraccroon  cft ,  fcd  fratcrna 
charitaced  iigicur,  ic(flccumfao  noininc  fub  ap- 
pcllatioDcfrucris  h<crcs  inflituitur,/ 5  8« 

.  I  i.ff.dehAred.inJlit  I  falfademonjlratio,  ^^Jnprincip. 
ff.de condit,(^ demonjlrat.  lAnnticzd.loc.  Dauth  dcj 
fejiament.num,  j  X.6 ^  Brcviccr  qaorics  caufa  fiaalis 
citfalla,  inthtucio  corruitMcnoch.//^  ^prAjifmpt.  . 
24.  fiiiauremcaufa  Hnalis,  quaado  tcltator  noa 
cratfadurus  iiium  h(^rcdcra,  vcl  Jcgacurus  ilh  Icga- 
tario^fi  iaviilcecaufamcficfairam:  &  did:io,(}uia^ 
cx  fui  nacurd  dcnotat  caulam  iinalcm,  Meuoch.//^. 

4. prAfnmpt,ij^.num. 11. &  1 5.  Eicmplumclti  qua-» 
do  tcltatorlcgavit  vcIha:rcdcmiDftituit,  fub  mo- 
do,  qui  per  ha:rcdcm  vcl  Icgatjriumimplcrinon 
potcft,  vclutiqttando  tcttator  legavic  ccntum  ci, 
qacm  crcdcbat  cllc faccrdotem ,  ut  M* fiis pro  ani- 
mafua  ccl.:brarct,fi  is Itgatan  .s  faccidos  non  crit^ 
IcgatumcoLrucc  ,  cxqaofalfacftcaufafinalLs, 6c 

^  modus  impki:i  ab  co  non  potcltj  nifi  icltator  lcgaf-^ 

5,  ^  ♦  fct^ 
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fct  coaccinplacioDc  Ecclcfia? ,  Mcnocb,  Ub.  j^.pri," 
fumpt,  14  nfim.  1 1 .  Aliud  excmplum  eft  in  hac  fa- 
fpccic :  ccftator  cum habcrec  duos filios ,  unum 
hazredem  infticuicin  bonis  junbus  qux  habcbac 
in  Tufcia :  alcerum in  bonis  alibi  (icis  t  fdens  hoc 
modofilios^ipfos  c(fe  a^qualcs:  dcinde  initicucus 
inbonis  &:jaribu$  Tufcicccxigcrc  non  pocuic  ilia 
crcdica>qaiadebicorcsdcccdifucruDC  no  eife  foU 
vcndo  prxccr  opinioncm  pacris  tcftacoris ,  rcfpon- 
dccur,quodfracres,non  obflanccea  pacris  difpofi- 
cionc  erronca redigi  dcbcanc ad a^quahcacc ,  Corn. 
c.^nf.^o^Jib.i,  Mciioch  conf  ^^6>num.'/.lib.  A- 
h  ud  ert  cxcmplum,fi  pacer  ica  inlhcuic>  vcl  lcgavic: 
Infticuo  Cajum in  riiajorc porcionc,  quia  Ticius  c- 
jus  fracer  cocidcm  cx  arca  mca  furripuic :  nam  (i  illa 
maj  or  porcio  cft  magnar  quancicacis  rcfpcdlu  patri-r 
monii)&  cli falfa caufainfticucio  corruic,  quia  ve- 
rifimile  cft^q uod  pacer  hoc  non  feciifet ,  fi  fciviifcc 

,  caufamc(rcfalfam,&  quod  volucricrcducercfihos 
adsqualtcaccmhocmodo :  icapoft  Barcolum,Ro- 
manum>Ruinum,Bcroum&  Cagnolumrelpondic^ 
}Acnoch.confil.f^6.nu.ij^Mb.4,  Aliudcxcmplum; 
cft,{i  ceftacor  dixic,infticuo  ha^redcm  Cajum>  quia 
mutuomihidedicmillc, ficonitabic  hanc  caufam 
clTcfalfam corrutcinfticacio,Mcnoch.  confil.  34^, 
numio.^'  lidib.^.f^ltb.^.pTAfumpt.^^.nHmer.  i.^  . 
Scdhocincafu.isqui  impuguac  cx  faiia  caufa  cc 
ftamcncum  vcl legacum ,  duo probarc  debcc >  ( i , 
Cajum  nihil  mucuo  dcdille  tcitacori,  (i.)  ceita- 
torem  crralTc ,  nam fi  ccftacor fciens,fc non  dcbcrc> 
iuinfticuicYcllcgaYic,  vakbicinfticucio  vd  lcga-"^ 
tum,Iiccc  caufa  fic  falfa>gloiri»  /.  i  .§.adeo,ff.de  dott^ 
ptAlegat. B^nol.Alcx  Sc]2iCinl.fific,§.i  .ffdeUgat.  i. 
Sc  hxc  eft  rccepca  &  communis  opinio  fiman.  a 
Collskltb  I.  interpretat.cftp^ynum.^.i^  g.GralT.J./*- 

I  if^tum,qudijl, ^^.num, 3 .  in  dubio aucem pra-fumicur 
y>  Gg    5  fci- 


I 
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fciTuTcfcfiondcberc  »  &  nihilominus  inftitaiffd^ 

Tcl  lcga(rc>noriper  eriorem  hoc  fcci(rc,&  idco  im- 
pugnans  inllicutionem  vcl  lcgatum  icbct  probaro 
tcUatorcm  ncfcium  fiiiflc  6c  crrantcm  hoc  fcciffc : 
ita cft  commii^nis  opinio  Grafl.flf.  toc.  Aliad  cxcfti» 
plumcft,fi  teftatorinftituj>tihumnatucalcm  lcgi* 
IHnatum  ut  lcgitimum^&  apparetlccitimacioncni 
mintisrc(Scfadtam,inftitucio  non  fabfiftit :  cum 
prarfumptio  ficquod  teftatot,cum  non  inliiuirtcti 
nificirccvcrclcgit!niU9,icapoftCaftrcnfcm,Angc* 
lum.Crottum,  Jafoncm.  Dccium,  Parifium ,  Grt* 
tum,  Sociaum juniorcm  >  Portiaum  ,  Imolcnfcm» 
Marchabiunum  &  Rolandum  a  Vallc  tradit  Mc- 
nochiuS)//^  4 prAftimpt.xj^.num.  Sanifircrifi- 
milc  fic^quod  cciamfi  ceftacor  fciviifcc  lcgitifnatio  - 
^  ncmminus  rcftcefl^cfadla,  nihilominusinftituif- 
fctVinfticutioValcbitpercaqua?  tradit  Mcnoch  d. 
-jYifumpt.^/^.  num.i^.  Aliudcxemplumcft  ,fitcfta- 
torin(hfuitfiliumadopcivum  vel  arrogatum  tan- 
quamrcd:c  adoptacurh  vcl  arrogatum  ,  qui  tcfti 
adt^ptatusvclarrogiitasnoncft;  namfi  poftcaap- 
pareacadopcio  vclarrogatio  nulia,  nificonftct  vd 
Vcirifiinilcfit/quodctiamUceftatorfcivilfct,  quod 
nihilominns^  adhuc  h3?rc<iis  inftitutioncm  iftanj 
feciflct,  inftitutioSclegatumoonvalcbunt,  Mc- 
aoch.ltt  4,  prdfumpt.z^.num  7.^  19.  Aliudcft  cx- 
«mplum  fi  tcllator lcgavit  ux  ^riyvcl  cam  inftituit, 
crcdensertelegitimamuxorem,  fi  apparct  dcindc 
matrimonium  nuUam,difpo(itiocorr  :it>nam  pr^ 
fumitur.quodfifcivirtct,  camnon  fuiflcuxorcm* 
lceiciriiam  ,  non  ita  lcrafl^ctTcl  hacrcdcm  fccirtct 
Bild  inl.eam,quam»nHm.  ix.  C, d6fid$kommiff,]%\, 
$Hl.ftpater,num^i      10  CMhAfid  inflitut,  Batbat. 
€onf  ij.num.s-^  6.lib,i.CoyzT,de(ponfalib.part,  x. 
etif  .j  »«w.8.Eman  stCodzincAp.fipater  jpart.i.ia 
wrb,  uxoyem»num.  x  6MteJlam.  in     iH  caqien  di« 
i      '  Ttrfom 


Ti/,  XVlde  hmdis  tnjT%mj(^M.      .4  7^ 

if^i^Mvci  quoadfilios  exino  macrimoaip  piUaciyo 


J^ocreatos>nam  (i  illi  inflituancur  hxrcdes  a  tclia 
corc^qai  crcdcbat  cos  cfTc  natos  cx  jufto  macrimo* 
mo; 

cprruicqi  .  ^  .  ^ 


io,  quodcracputatiYUm  taotum,  inftitutio  noii 
orruit,quandoquidcmiifilii,quoadfui  commoi 
dum  ccnicntut  vcre&pro{^fi<i  lcgitimi,  &  dicuai 
tdr  fui  hxtcdcs  &  in  potcftatcpatris  Bald  ini  eaiij^ 
quam.num  x^.C.defideicomm  ^inl sjuixontrnynU, 
^^C.deince/l^nupt.  Dcc  incaf  inter  cAterct^ ,  num,  5% 
de refcrrft.  AUarot.  in  cfip  i.^.  naturales ,  fi  de  feu^ 
fuer.  content.  inter  iom.(y*  agnAt.  ZaC  in  Epitoh^  feM^ 
dor.pinrt.  %  num,  8  8,.  Emah.  a  Gofta  in  d.  verb,  uxe^^ 
remynum.  i  j.  q^uolocifcribtt,  partem  hunc  po(f< 
pupillariccr  fubftitucrc  huic  filio  cx  matrimooio 
j^ucacivo  procrcato,  Mcnoch.  lib.  j^.trdjupjpf.^^^i 
num. 9.  Ahad  cxemplum  cft  in  Ifin.jf.ae  hAred.infii'^^ 
jubidifponitur,  qaodfi  tcftator  inftituit  aliquci 
hscredcm  in  fuo  tcftamcnto  &  poftca  falfo  rumorc 
&  opifiionc  dudus  crcdir>quo4  crat  mortuus ,  K 
mutavicteftameotum&  fccufccundum,inqi;o  %\ 
lium  inltituit  hasrcdcm^hsprcdicas  pcrtioctpiimaJ^ 
$onfccundo. 

Scdan  fccundum tcftamcntumficipfojurc  out- 
Tum,  an  vcroicayaleacuc  opc  exccptionis  rcfcindf 
dcbcat  ?  concrovcrfum  cft  Batc.  num.  4.  cum  Ac-  ^ 
^Urfioipfojureiioti  Vaiui{rcccQrcc,&  cumBaicolp 
fcrmcomnesDd.m/.fiirT?,^^/^;;?  Cod.de fideicommijf! 
icgur  inL}.jf,ult. ff.de liber.  pofthHm'  Tir^iqucll* 
ih  tr/i&t^t,  cejfante  caufa,  itmit.  i.  a  num*6^.  idcni 
prorfusarbitrancur.  Cumanusconcraccnfcc tcfta- 
mcntum  fccundum  valcrcfcd  in  co  Paculcjam  tn^ 
gfiamcxmcntctcfta^orisfingi  fcriptam  ha^re^ci^ 
adNoBiRuffiiiaftitutioncminfubfti^ut.onisyin^ 
Valcrc,  Cumanumibidcm  fcquitut  Imola. 
demonftratio  falfay§,quodsiUtemtff.  decondit.  ^  di^f 
monfitat,  fcd  fuo  judicip  Cumanum  hallucinari^ 


.47^/  ^  uhhn.  Volufitdt. 

pit  Eman.Soarez  adGomcz.  lih.  i ,  variar.refolut. 
cap.^.  litA.  quod  lex  ultima  tantum  lcgata  cx  po- 
ftciiori  icftamcnto  vires  habitura  ait  >  cxccraruina 
tafturainnuit,Fulgofiusf»/.^<ii;w,^«/i;;?.  num,  5. 
2,C.defideicomt77tJfl'cc[itidnmtc{t2mcntnm  intclli- 
git  valerc,  fcd  exccptioois  opc rcfcindi ,  aft Fulgo 
uumfalfaopinionc  inniti  vuit  Cor.iw  tiici.  l.ear?»^ 
quamy  Emaa.  So2ttz.dJoco,  vcrius  dici  pofTe  arbi- 
tratur,*ccundum  tcftamctum  valuiflequidcm ,  fcd 
Pacumasviam  magna  Auguftali  bcpcficio  fculm- 
pcriali  rcmcdio  pcrvismrcftitutionis,  iofpcdatc- 
ftantis  voluotaccad  hcredicaccm afpiccreSc  uthoc 
crcdat  dicitiin  caufacde  vcrbaiIIa,fupplicavic,co- 
gnitionefiiiccpta.nccfl.neccirefaiirc  vclfupplica- 
rc  vcl  fubvcnucfiautjurc  ipfo  aut ope  cxccptionis 
fccundum  tcllamcncumlabcfccrcc. 
^    Rcquiriturctiamuthasrcsinliituatur  in  bonis 
propriis  ccftatoiis,aIias  pcrindccft ac  fi  hxrcs  fcri- 
ptus  ooucIfctjDd./»/.  i.ff.de  tefiain.^inl.Jilitii' 
fam.    1  Iffdeleg^t.  j  P2nl.conftLi6.71urn.1y.  'uolum. 
1.  Ancon  Gomcz.  a;jri<iir.  rejolut.cap.  lo.num.  i^. 

I.  Et  hoc  quidcm  proccdic  i;i  cxtracco.  Scd 
quidfifilio.relinquacurlcgitimain  rcalicna  titulo 
inltitutionis,  numqiiid  valcbit  in'litucio  ?  Ec  rc- 
fpondecur,  quod  noj  B^ld,  in  l  cumrem  alienam» 
verfextraquArituryCdele^at.  Ecicacft communis 
op  nio,  Giafl!  §./^^///;w*>,j«£/Z,i  5  num.^.  Dilfcntic 

}^:i(c^.dcjuccejf  progreff.§  4  num.  1  S.ltmit.  x.   Hciamfi  1 
cscflecipfius  ha:rcdis  quia  nec  cunc  in  fubliancia  - 
|>arrisia!iic'jti vidcrccur,Ripa/»/./;^5^«^r//*;73,?7«;w.  f 
ki^ffadTrebfU.nWi  diciccommuncm  d^S.d.loco. 
Diucocic  Vafq.  ^$.4  ;j«w  18  liwitat  t.  Scd  quidfi  J" 
iniHcucuscllahaircsinrc  ccrca  alicna  ,  numquid  t 
faltcminftirutijicxrcnd  tur pcrjusadcrcfccndiad 
t)oca propria tcftatoris  nullo  daco  cokasrcdc  ?  Ec 
conurjuuiscli  opinio>  quodnoduc  ccftacur  Vafq. 


•         \  '  .  • 
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tic^HAji.i)  num.  j .  quod camcn  incclligc  >  quaadoi^ 
folus  eirecinltitutusnec  habcc  c  ;ha:rcdcm :  alias 
fifcm rebusipfius teftac«)ris,fivc fimphciccr  lufti- 
tucum  habcac  coha^redcm  >  tahs  iaiticucus  ia  rc 
ccrcaa1icaahabccurIocolcgacarii,ua4e  co  iu  ca- 
fucalis  infticurio  ficuclegac jm  alicox  rci  valcc,  2ca 
tcacnc  Dd  comnwxaiict inLcHmalie'aam,Cod,dele' 
^^r.ucccftancurValq  &  Grafl.  loa  Quasri  cciani 
hocfoIcc,ftanceffacuco,vcl  confuccudiuc,quod  u- 
xor  lucretur  dimidiam  parccm  bonorum  mubiliu 
vclcconcramaricus,  analccr  coojugum  invico  aU 
ccrodciliamcdicracepoilic  alium  hazrcdcm  infti- 
cucre  ?  Eccft  communisopinio^quod  Aon  Guihcl. 
Bcncdiii.  in  c.  Rajnutitt^iVerb  Qf*uxorem  nomint^ 

.  jsdalaftam  inpojleriore  glojf  num,  1 14.  'verj.tamen^ 
Pccr  Pcckius  Je  teftam.  coniug,  lib  3 .  cap,  1.  num.  3 
Tandem hic cciam  qua^ri  folec aniu  rcbus  alicnari 
prohibicis  valcaciniticucioharrcdis?  Hujus  qux- 
liionis  decifio  valdc  cft  concro vcifa ,  idco  aliquoc 
cafusfuncdiltingucndi.  Primuscalus  cft  quando^ 
quis  fimpliciccrcft  prohibicus  aIiquamrcm;«Iicoa- 

'  xcaca  fimpliciccr  alienarc  prohibuus  noD  pruhibc- 
cur  eainrcm  vcl  lcgarc  vd  cxcranco  hxrcdi  relin- 
quere>& hocfivciita prohibMo  provcniaccxcoQ- 
cra(fta,five  txlcgCyl.ex  hoc  etii^o,^. alienareff.de  alie" 
nat.iud  mutandi  caufL  \  .ff.  defund.dot,  Bai  col./w/. 
ealege,Cod  decondiSl,  obcaufKugcL  conjU  yy.  Alcx. 
conj  i^^  volum. j2[ confl.^e.voium.^. Coyi^r.  inc. 
B.aynaldu4tinprincip.extr.  detejiament,  JHiec  cnim 
prohibicio  rctcrcur ad  ahcaacioocm>  quae  inccr  vi- 
vosfic^  non  ad  alienacionem  in  ulcima  voiuncace 
fadta.  Sccundus  cafuseft rquaadoprohiberisnoa 
cancum  prohibuic  alienarc  ,  fcd  cciam  fpccialiccr 
prohibuic  excranci  hacredis  infticucioncm  vciltoa* 
cnm^  cuncprohibicusoon  poccit  hxrcdcm  cxcta- 
.  ^  ncum 
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ncum  In  ca  rc ioftituerc.aut cxtcro  lcgarcnoa  pd^ 

tclttcftatorliarrcdiinhisbonis  qux  ti  rcliquitli- 
Bertatcm  t cftandi  tolictCyl.quifilium,  in princ.f,  ad 
Trebell  potui t  criim  illa  bond  hai rcdi  non  rcliuquc- 
rfcjcrgo  potuit  cjtifdc  harredis  potcftaccm  limitarc, 
ivideamu6,^,penHLjfJeinliterri^iHrand.&c  ita  volunc 
Bart.  inl,pttOi§.firatYeyff.deUgaf.t.]i(.  in  xdef^ur.nu. 
j.}9.]o2n.Ctot.ScLozTC$inl.filiu^fam.  ^.diviff.de 
hgat-i.Vcrun\Angcl.conf.^'/.^Alti,conf.  i  j  ^.wL 
4.]^Cind.§  divii.teBion.nurn.  io/.Catcll.Cotta.iVtf 
fherr^fabil diBiene  alienationepyohibita,  volunt  et-J 
iam  hoc  in  cafu  inftitutioncm  &  Icgatum  valere 
pertexrAncap.Raynaldus  eictr  deteftam,  feddicipo- 
tcftiibilcgatum  valuilfccx  co,quodalicnatiQfa£la^ 
advcrfusprohibitioncmarbitroril  viI(^Utlicct  poe- 
nilocus  fit.  Tcrtius  cafus  cft  >  quando  quis  cft 
prohibitus  alienirc  extra  familiam,  vclobfaro-^ 
lemcertarum  pcrfonarum:  ha:c  alicnat.onis  pro- 
hibitio  ympcdic  cxrranci  harrcdisinffcicutioncm  >  /. 
f  ttOi§.prAditim,^^  fi'atre,  &  ibi  B  jLiz.ff.de  fc^at,  i,L 
fater,  j  fundum ,  ff  delegat.  5.  Barcol.  in Ifiita  qui4 
promtferity^.ealege  ff  deverbor,  obligat.  &  haaccftc 
communcm  opinioncm  cftc  ajunt  Crot.  fcrdi- 
nand.  Loazcs  in  l.  filiu4famil.  §.  diviff.de  legat.  i. 
Chaflan  ro;j//7. 19  nccjurcpoficqucnquamab  hac 
opinionc  dillcntiic ,  cum  in  prcsdidis  locis  apud 
Jurilconfultqsfatis  fit  crprcffa  notant  Dcc.  cenfiL 
26.  Covar.  incap.Raynalduiyinprincip  extr.detefia" 
tnent.  Anautcmcxtcafamiliam  alicnarc  prohibi- 
tds itt  cis bonis poflit  inftitucrc  cum hasrcdcm^qui 
ci  futurus  crat  legitimus  fucccflor  ab  intcftato, 
UonfatisintcrDd.convenit.   Nam  quod  is,  qui 
prohibico  facarus cft h^rcs ab incef Uco  rcdtc inlH-  ..^ 
tOT  poflitj  vcluti  matcr,avus  matcraus  vcl  foror  nu-W 
^ta,vcIcxfororcncpos  vclfratcr  uccrinus,  qui 
lamilia  noa  dicicur  roiuemat  Djn.jc  Cya>  in  l.pa-^ 
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Ur.  ^JuliMH^i  -^g^^pp  Jf  ^  l^g^t' } .  idcm  Dya.  Ray- 
Dcc  Barco)«  Imol.  Raphacl.  Comm.  &  Paul.  Ca- 
ftrcuf  t»  l.  cumpater,  §,  cnm  inter^  pcr  iftum  ccxc.  ffi 
deUgat.  1.  flufd.  Angcl.  S^liccui^Lealege ,  Cod,  dtj 
ceniiiH.obcaufimy  Augc\,conJfl.j,lErsLnc\Cc,  Arccin. 
inLwntreyffde ncquirend,  hdred.  Paul.  Caftrcnf./» 
€onfil,  ^j^j.likiMbi  dicicicaomncs  ccncrc,  Alcx. 
ionfil.  5  e.lib.  i.  Corn.  conjil,  i  j  \  ,  lib.  j .  Socin.  con(iL 
xijAib.x.^inconfiiixjAib^x.  Francifc.  Curc  fcn, 
tonpL  ^4.  Jaf.  in  Lfiliu^famil.  §.  divi.  ^  ibi  JohaisB. 
Croc.  &  Fcrdinand.  Loazcs  ff.  de  legat.  1.  Caroi» 
Ruin.  confiLio%*num.  i.  lib.z.Dcccon/iL  182.  ^ 
€onfil  jyj*^confiL 4.11.  Sccphan.  Bcrcrand,  confil^ 
I  tj.num.ix.lib.j.  Eccft  communisopinio  Andr. 
Titaq\ic\\.lib.i,deretraffuy§  zd. ««w.^.nifiisfuc-  ^ 
ceirorficeziiUS)  in  quos  prohibica  fuic  ahenacioy 
/  Codicillii,  §  matre  ,ff.  de  legat,  1.  gloff.  in  Lpater,  $. 
Julianm  Agripp,  ff.  de  legat.  3 .  gloff.  in  L  fi  ita  quis 
promifisritj.ealege, ff.de verbor,obiigat.  Bccft  com- 
mUDis  opinio  Covar.i»  cap.Raynald.inprincip.num^ 
ii^extr.deteftament,  Vcl  nifi  ccftacor  noncanrum 
prohibuicalienacioncm  czcrafamihamXedaddidic 
Sc  Yoloca  bonain  familiamancre,  Dcc.  confiL^%i. 
Socin.inLqui  Rom&^§.cohAredesff.deverbor.obligat. 
Covar.  inc,  RaynaldH6,num.  1 1.  vcl  nifi  vcrba  pro- 
hibicionis  cifcnc  ita  uoiyerfalia  &  ampla,uc  vidca« 
cur  eciam  czcludcre  alicnacioncm  in  Icgicimum 
Jizredcm  ,  czcrancum  camen  a  familia  ceftacocis 
prohibcacisalicnacionem  ,uf«^^?^;7f.  dereftit.fidei^ 
€om.  Arccin.  in  L  Vannonim^  §.  i  .ff  deacquiretid.  hA- 
red,  Dcc.conf.x^.  Curc.Scnior.ct?»/4o,  Ancon.Rub. 
scnfii.  Coy SLi.inc  Raynnldu6,n,i^^ 

Carccrum,  quod  imo  mra  familiam  alicnarc 
prohibicus  in  eis  bonis  indiftindlc  non  poific  m(ti« 
cuere  eciam  cum  >  qui  ab  inccftaco  cft  fucccffu- 
lUf ,  ^uaado  prohibicio  fat^a  fuincc.ttcagnacioni 

aut 
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aut  gcncri  confulerctar  ,  nifi  fic  dc  familia  tcncr 
BAd  inl.peto^  fratrejff^.  de  legat^,  &  hanc  fcncen- 
tiam  vcriorem  airerunc  Fulgof.  conjil  1 17.  ^ocin, 
conjil,^l,lib^y^om\i\  inl  Jiliuifain^  divfynum.^j. 
ff.delegat.  i.  Et  hanc  fcntcntiam  mirc  convcnirc 
tcftatorisvoluntati  ,  qua?  cura  ac  diligent.a  cxa- 
ftirTima  inquircDcla  clt,aicCovar. 
»  duSi  niim.  1 1  .'verf.  nec  huic  limitationi. 

Scd  quid  fi  non  cft  iDltitutus  ,  anadmittctur 
ab  inteflato  ?  &  .hajrcdc^H  legitimum  admitti 
s'  ab  inccftato  ,  cciam  ftancc  prohibitionc  alic- 

sandi  ettra  familiam  >  q  jamvis  is  non  fit  dc 
familia  volucruat  Bartol.  in  l  ctim  pater ,  §.  cum 
tnterff.delegat,  1.  B^XA.conf  ^t.lib.  x.Komzn.  con- 
fil. ^^y.PsiulCzlhcQC  confL  60.  lib.  1.  Joiian.  Plat. 
inL  I  .Cod.non  licerehabAib,  1 1 .  Alcxand.m iqui  Ro- 
*  mAy^.coh&redes iff.de  verb.  obligat.  ^conf.  5  j .  lib,  j. 

s  Pccr  Ferrar.  in  tit.form.  libell.  tn  a^lion.  rea.  in  ucrb^ 

^erisaclegit.JaCconf  ^.lib.i,  DiUentitRaph. Ful- 
goCconfi  17. 

.  ^  !)uncctiamquidam,qui voIunt,rcmproliibitam 

ali-naricxtrafamiliampoflcabilhusrci  poflcflbrc 
10  vita  tradicxtraDCO,quitamcncrateidcmab  in- 
tcftato fucceflurus,/»r^./.  §.  «/r.jf!ii// 

Trebeil.  quodduodccimracionibus  nititarprobarc 
Fcrdinand  LosiZ^sJnlfiliuifam.^.diviffdelegat.t, 
Hodicinllicuciopoccftponi  in  quavis  ceftamcnti  • 
^     partc,& non  cftnccefleutponatur  in  principio,^.  : 

ante hAredis Jnftitiit.de legat.Sc  iizzii  communis  fc- 
.  J  c\ind\irr)Ant.Gomcz.lib.i.variarjrefolut.c^z.nu,^, 
Mich  Gt^fC.§JnftitutiOtq.i. 
'  -  Potcfc  ctiam  hodic  ha:red's  inftitutioquibuf- 

cunquc  verbisficri,nccrcquiriturfoIchnicas,/ quo^ 
niamyCod.de teftament.  &  cit  communis  opinio  ut 
ccftatur  Grafl. §.lnftitutio,quAft.i^.num.i.  Et idco 
hodic  valct  infticutio^fi  tclcacor  dixitrhxrcdicaccm 
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vcl  omniabonamcatibirclinquo  Grafl.^.Inflitu^ 
tio,q.j^.nHm.^.Ytlfiyttb\imTclinq}ioc[z  adjci^um 
QMotx  hxicdit2zis,  GraJJ.dJi>c.  -   •  / 

TiTULus' XVII^-"; 

DE  NVMERg^^AERED  F  M        D  E  « 

fartihusluYeditatis. 
*\  Harrcdunainfcicucadorumnumcrus ccrtus jurc 
dcHnicasooncfcj  fcd  intcfcacoriscftarbictio  ,  uc 
vcl unum  vel plurcs pro fuo arbitrio infticiiat,/.i.f . 
quineq^yff.de hAred.injhtuend,^,  ^  unum^  Injiit.  eod» 
Ecpotcfcccftaiiornon  tantamplurcs  numcrO,  fcd 
&plurcsgraduinUKUcrc,  utprioribus  quibufdam 
iaAicucis  alios  in  corum  locum  fubftituat///>o/^yl,j/I 
de^vulgar.     pupill.  in princ.  Et  qtiod  valct  in  nu-^ 
n^croha:rcdum,idcm  jurij  cft  in  hasicditatis  par-^ 
cibus.    Cum  inftituic  quis  plurcs  faoercdes,  poccft 
cuos  velic  haercdicacis  partcs  faccre ,  vcl  ut  cos  itt^ 
icicuac  cx «quis  parcibus, vcl  utinftituac cx  difparii* 
bjus,poccft  &inquotvcIicparrcs  h^ercditatcm  di- 
Yidcre,  uc  toc  rac^  linc  q\iam  mulcas  dixcrir,oec  plur 
rcsioccUigancur,     non  autemy  Inftitut,  de  hdreJ^  ^ 
inftit. 


TlTULUS  XIIX^^^^^^J* 

D^E   VOLVNTATE  HAERE'DVM^ 
quibtis  ex  partilJiis  inJHtui  vel fuhfiittit 
pYdfumamuY. 

Pcrficicurha:rcdisinfticucioduabusrcbus:  vcr- 
bis  ceftacoris  voluncacem  de  infticucionc  fignifi. 
cancibus :  &  ccftacoris fcnccncia  congrucncc.  Vcr- 
biSf  uc  quicquid  ceftacor  cogicaricdcrcbasadin- 
fticucionem  pcrcincncibus,quas  cafdcm  vclic  iafti- 
cucionc  coACintri^  id  vcrbis  ccftamcnti  cxprimac  y 
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auc  figaificet.  Scn tcntii >  ut quod  de  his  rebus  fcrl' 
pfit, dixitTC,i<lfcnfcrit>ToIucrit.  Ncquc  toluiffc 
quidaddcfcrcDdam  hrreditatcm  quicquam  pro* 
dcft,  nifi  &  teftator  verbisdetulcrit,  cxprcfrcritf 
neque  contra  quicquam  fcripfiirc,  aucdiiiflc  nifi 
Tolucrit,  /.  mprincip.ff.  de  h£red.  in/lituend.  Ncc 
adTcrfacur,quoddicitur  Toluntatem  tcftatoris  id 
tcftamcDtis  totum  faccrc,  Lexf^^Oy  §.  rerum ,  ff*  dcj 
hAred.inftit,  hoc  enim  ubiquc  dc  voluncatc  itcci- 
fiendameft,  quar  fit  tcftata  r  q  ando  &dctcfta- 
mcntohicagimns  &  hajrcdcm  infticutum  intclli- 

fimus,  qui  lit  leftamcnto  inftitutas.  Utrumquc 
orumficin  inftitutione  intcrTcnire  oportct  >  uc 
&ipfaconcurrcrcoporteat  inomnibus  inftitutio- 
sisncccflariispartibus.  Coaftat  omnis  inftitutio 
natura  tribus  rebus  :  Pcrfona  hasrcdis  inftitnci; 
Huj  us  inftitucionc ,  id  cft  Tocacione  ad  haprcdcm» 
&parcibushxrcditatisinccrba:rcdcs  diftriburi9,fi 
plures  infticuci  erunc.  Nam  uc  cuiquam  dcferacur 
ha:rcdica$j  cflc  oporccc  cui  dferacur ,  &  ccrco  modo 
dcfcrri,&inccrplurcs  h«rcdcs  ccrcas  parccs  hacrc- 
ditatis  ficri.  Inhiscribus  ad  inttituc  oncm  ccfta- 
torisconcurrere  duo  hasc  oporcecverba,  quibus 
Yixc  exprimantur,&  fcntentiam  ccftacoris :  ut  ncu-» 
trum  fine  alccro  quidquam  pcrficiac.  Verba  hic 
gcncraliccr  dicimusfcripcum  aut  Toccm  ccftacoris» 
ut  tamcn  ucriquc  gcncri  tcftamcntorum  accom- 
modaco  Tcrbo  incclligancur ,  ncmpcin  ccftamenco 
fcripto  ,  nuncupata  in  teftamenco  nuacupativo. 
Quo  cnim  gcncrc  inftirutio  cxprimacur,  dummo- 
doTcrbafii3Cce/tamcntoconTenientia,nihil  intcr- 
eft.  Is Tcriinftitutusdicitur,quifcriptuscft 
inprinc.ffldehdred  inflif Scd  &  cumrcdcinftitutum 
4icimus,qui  rcriptusnoncit:,icd  folum  nuncupa- 
tusj.i.^.i.jf.eod.  H 

Oporcct  igitnt  defignari  Tcrbis ,  &  eum  ccrcum 
^  ,  .  qucm 
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<]fttet?ftt)i  hacrcdcm  ccftator  vclit.  Haercs  iofticui 
uifi  certu^dcmonftrctar  ncmopotcft  ,/.5^.  ^.hdres^ 
ff,dehs,red.  injiitut.  Itaquc  illa»  inft  tutioncs  nul- 
hus  momcDti  funt  ,ahquis  cx  fracribus  mcis  ,  auc 
aliqiiiscx  cognatis  meis  hasrcs  crto  ,  nciiiO  coim 
hic  demonftracUr ,  proindc  nuUus  crit hxrcSi  qua- 
vis  cscteris  omnibus  vim  conce^^cntibus  aliquis 
cxi{lat,quifcdicat,  paratum  ha^rcditatcro  fufcipc- 
rc,  num  ncc  isdefignaruscft ,  aut  demonftracus 
vttbis  ,  quod  qua?rimus.  Dcmonftratus  ha:rcs  ci- 
tra  controverdam  nominc  fuo  fcd  dcmonAiacur 
&  finc  nominc  ,  figao  quovis  &  quavis  demon- 
ftiracioQc,  cxqua  inrcHigi  pe/Iic ;  quisdcfgocrur,  ^ 

fiqut4nomen,jfJehA7ed.injlit-&L  idco  icdtc  hac- 
ics  inftituitur  hoc  modo,  fiarcr  mcus, cognarus  ^ 
jmcus, prarccpcor  mcus  mihi  ha:rcs  cfto,  cum  tc* 
ftatorunum  fratrcm  ,  uoum  cognacum  ,  unum 
prarccptorem  habcrct.    Nam  &  hoc  modo  rcd^ 
filiuscxharrcdarctur,  filiusmcus  cxba:rcscfto,cum 
c(fctuoicus,ubitamcn  prarcipuc  cxigitur,  ut  cx*  ^ 
Jiacrcdctur  filiusoomioatim,  /.  iff.deliher.  (^pojl-' 
hum.  fic  nimirum  dcmondratio  ccrtam  pcrfooam 
facit,  quodfolumcx'gimus.  Hiocctiamnon  du- 
bitatum,  quia  rcdli  haercs  ita  nuncupctur  digiti 
inciicio,hicmihiha?rrscfto,cum  prarfcos  cft ,  qui 
©ftcnditur, /;zp;;7(?.  58  ff.de hired  inritucnd  Scdde 
lioc  fatis  cft  didum  fupri  dc  poteftate  infU-j, 
(U«adi.  ^% 

jiVcrum  nec  fatis  cft,  fcriptumautnuacupatum 
cflfc  ha^rcdcm ,  ut  fit  inftitutus, nbn crit  hxres,  ni(i 
tcftator  hxrcdcmcflcvolucrit ,  hioc  fitcftatorcr-  « 
ravit  in  corporc  inftituti,  placct  cum  qui  fcriptus 
cft,haercdcm  noncfrcquia  voluntatcdcficiturg/.  5. 
.infrinc.ff.de  h&red.inftituend. 

Qijod  in  pcrfona  h«rcdis  inftitucndi  cxigimus,  ^ 

Hh    ^  at 
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tit  &  in  hoc  dpflgnando  verba.&  in  inftitucn^o|r 
Volutitas  tcftatorisconcurrant  :  idcmcxigimus& 
in  hu  us  inftirutionc^idtrtjinhujus  vocationc  ad 
haercditatcm,  ba:c  nifi  vcrbis  cxprcfla  >  nulla  fatura 
cft,quamvistcftatorfadl:am  voiucrit>  ncc  rUrfum 
cxprcflacotravoluntatcm  valcbityvcrbisexprimi 
inltitutioncm  oportct,quibiiscxprimatur>fancni- 
hilrcfcrr,vcrba  tamcri fcmpcr intcrvcnirc  oportct^ 
quar  hanc  QgniHcani.l.jubniamiC.deuJlam.  ^ 
EadcmGupqircgulafcripti  &  voIuntatisfcrva«<r 
turin  partibus  hasrcditatisintcrhcErcdcsdiftribuc- 
dis.  Scdin  partibus  hasrcdicatis  de  voluntatc  tc- 
,  Itatoris  duplcx  cft  qu^ftio^UBa  cft  quomodo  rcdc 
cx  voluncatc partcs  rclinquantur :  Altf ra partibus 
Dominatim  E5adfcriptis,autctiamadfcnptis>qux 
partcscxvoIuBtatcrcliftx  •ntclJigantur.  Dcprio- 
rchxceftfuriima,utcx  voluntatc  rcftc  vidcantur 
rclinqui^quxdcmonftrantur  YCtbisita.ut  fcntcn-  j 
tia cunj  dcmonftrationc  coRgruat.  Altcra  confiitic  ( 
iu  eo> fi tcftator non  fccit mentioncm partium, auc  , 
ficftobfcurum,qaid  tcftator.dc  partibus  fcnlcrit,  . 
hacredcs  quibus  cxpartibus  inftitui  vcl  fubfticui  v 
praefumantur?  Hicaliquotcafus.funtdiftmgacn- 
di.  Primus  cafusch:,quando  tcftator  plurcs  has-  i 
rcdcsfimpHcitcr  inftitui:>  nullis  difiindis  parti-  ; 
bus,  hoc  cafu  pr^fumitur  tcftator cos  a:qualitcr in-  | 
{titmfCc ,  l.  quoties^  §.  hdredeSjff'.  del^Ared.  inftit$4t. 
fed (iplures^  Infiitnt.  de  f?Ared.  injlitut.  Dccius  confil^  | 
ixi.  num.  I.      conJiL  412.  nam.  1.  Afili(5l.  decif. 
^o^-num.i.infin.lAcnochcot/tf  i$6.num.  i.ltb.  1.  1 
haldJnconf.i^yJib.i^^^inconf^^O-lib'  FuJgof. 
in  conf^  i .Durans de artjejlay^di i^ fit,  delegatxautm 
j.Ronchcgall  ini  reosy^.cumtabulii,  num.  i^-ffi 
deduohireis.  Idcm dicimus.de lcgatis  &  fidcicom» 
mi(Es,inquibus  vocati,partibus  noa  diftributis» 
scqualiccrcapiunt,  /.  tHrfia^^.ultim.ffJelegat.  i./. 
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Hm  exfamilid  >  §.  rege^jf.deUgAt.  i.  Dcc.  r^»»/;/.  4 1  x. 
num.  I.  Hiisc  fcup^crunt  Baldus^  Aagclus  &c  Imo- 
la/;;  l.fiqui^  itafertpferit  hAredem  >  m  fn.ff.de 
rerf.  injlitut.  qupd  fi  tcftcs  intcrrogati  rcfpondc- 
runt,  duos  vclphircshseredcs  fuiflc  jnflitutos,  fcd 
^Bon  rccordari ,  quibus  cx  partibus  fic  iotcrprcta- 
tio  ,  quod  iequalitcr  hajrcdcs  fucrint  infticuti , 
quam  traditioncm  ctiam  probaruat  Jaf  in  repetit. 
^l.admonendi, num, ±oyff.  dejurejurand.  Dec.  confiL 
Ix  5  i.num  i.verf.necobjlat^  Cravctt.  confil  6 1 .  num^ . 
^4.  qui  fic  ctiam  rcfpondit,  quxndo  tcftcs  dcpolue- 
runttrcspoflcdiflcnon  intclligitur*equahrcr,fi  n& 
cxprcflcrunr,  quibuscxpartibus.Extcnditurprimi 
hic  cafus>ut  proccdat ,  quado  tcftator  ita  dixit,Ti- 
tiumcum  Cajo  h^rcdcsfacio^  uam  adhuc  intclli- 
^itur  xqualitcrinftituiffc  Roachcgallus  in  Lreos, 
§  cutttbulis,n  i^.^verfprAmijfaproceduntffdeduobi^ 
reis,  Extcnditur  fccundOjUt  locum  habcat  ctiam 
quaado  tcftatorhxrcdcsfccitplurcsin  fundoficqi 
,  in  rc ccrra^ut puta,  unu  ia  tcrria,altcriiin  dodrantc»' 
Aain&:  tunc  fandi  mcatioac  dctracfila  ,  a^qualitcr 
harrcdcs  mancat,  /.  quoties,  §.fiduo,jfde hired.inftit^ 
^Extcnditur  tcrtio  ut  proccdat  ctiam  in  fubftitu- 
^'ftioncfacla  expreflis  propriis  nominibus  fubftitu- 
torum,nim&  tuncai^qualiterfubftitutipr^fumuB-^ 
tur,  l.nonnunquamyjf.adTrebeU,  ^ in lult.colum.pe* 
nult.^verfconcludo  igitur,  Cod.de impub^&aliiijub^ 

Jiit.  J 

J  Sccun^uscafuscft,quandotcflatorpIuribusha:-#* 
rcdisinl^iiutis,  dixit ,  fc  hxrcdcs  faccie  cx  parti* 
bus>quas  adfcribat,&  dcin  dc  nullas  adfcripfiffc  ap- 
paretjhoc  etiam  cafu  intclligutur  ii  iaftituti  arqua- 
litcr,/.  xjnprincip  jf.de  hAr€d,tnftitHend.  Knin.confilf 
ij6  num.  ^."verfad  idem  facit^lib.  1.  Mcnoch.  lib.  4. 
prAfumpt.  1 8.  num.j, 

Tcrtius  cafus  cft  •  quando  tcftator  unum  vcl 
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plurcs  inunapartcharredcsficit:  deifldc  alils  hx" 
rcdibus,  quibus  partcna  aliquani  aon  arflcripfic, 
Xcfiduum  relicjuit,  hoc  caCu  pro^fuin.tur,  hos  illo 
in  rcfiduo  vocafTc  a:qualicer,§  fipluresj  'verf.  (^fi 
//«r^/>&ibigIoir.  lnjiit,dihArid.  Injlit.  Dec.  confiL 
z}6.nufn.  4.  qui  &  dc  fubflitut  one  idcm  fcnHt» 
Curt.Jixn jnlMlt.num,  1 8-  C.  deimpub.  ^  aliufub^ 
ftitut, 

Quartuscfl:cafus,quandoteftator  plurcs  infti- 
tuit,pjrtibus  (inguliscoruma/ligoatis  &  diftribu- 
tis ;  (Jcindc  uni  corum,puta  Cajo  infticuto  in  quar- 
tapartefubdjtuir  reliquos  \  h  )C  cafu  >  fi  locus  (ic 
fubltiturioni  fiDguli  jlh  fubftituti  pro  portionibus 
coium  hajrcdicariisjia  quibusfueruniinllituci,  cx 
faaciublHcurioncconfcquuniur>  nam  illa:  partcs 
ccnfcoturinfubftirucioncdarac,  qux&in  inftitu- 
tioDcgloirBaitol.  &  rchqui ,  in  l.  qui  complures ,  in 
princ  ff.de  vulgar,^  puptUar.  jHbftitut  inl.uU. 
nurn.^.^verf.i.ltmit^  Cod  deimpuber.  aHps  futfit' 
tut.  &  !bidcmScb^fti«n.Sapiaw«i».i  5.&Coiaf. 
6.  infin.  M.cnoc]xJib.^.pr£jumpt  1  t,n  9, 

Quintuscafus  cft^quado  ccllator  plurcs  ica  hac- 
rcdesfccit.  Cajus  &fihi  Scmpron  i  ha:rcdcs  fint, 
hoccalu  prafuniirur  tcltator  volu  flc  hos  asqaali- 
tcriurticucre:  fedhocordinc ,  ut  Cajusdimidiam 
ha?rcditatiSi  filii  vcro  Scmpronii  aliam  d  niidiam 
^  «qualiccr  intcr  cos  cliYidcndam  confcquanturf 
l.irtterdumtinprincip.l.liberhomOj^.Titius, tl  i.ff.dtj 
htLred.  infiitut.  l fipater ff.de 'vulgar.  ^  pupillar.fub^ 
fiit.  l  fiqups  Titioffiie  ujufruB.  adcrtfc.  illi  enim  plu'* 
tcs  coUcftiYenominaci  unius  loco  habcncur,  at* 
quc  ita altcram  dimidiam recipinnc  Bartol.  in  l.ult* 
num.  i. Cod.de impuber.     aliiijubfiit.  &  ibid.  Sali- 
ccc  colum.  penult.  verf  aut  ecs  injlituit.  Jaf  nuw.  i. 
firnf^tn.^.Dcc.num.i.CiiTt.^un.num.i.Coi^f  n.  5. 
|^;?«;^ia7.Mcnoch.gp^>/f/.x3,i,w;».i8.fi^.3.Ruin« 
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tenjil.sy  num. 9Mb. ^.^ocin  J un. eonf.  10 num,  14* 
lib,i.^conf.ijz.num.2.lib.  i.  Ronchfgall  inl.reos^ 
$.€uminrabuli6»num.  i^,ff  dedu$b,f$u,  Exhacre* 
>gu!a&traditionepcrmultaclcfiQicruntintcrprctcS 
*ixoftri,  &  iIludprimum>quodfiftac^tum  imponit 
^poenamcentum  Capitaneo  &  Anciaais  civicatisp 
^dimidiam  folrct  folus  Capitancus  ,  ah*am  dimi- 
■  diam  ArcianiPetr.&Cyn  Cod,de  impuber. 

aliis fu bflitut     tbid.j^ f  » «iw.  ^ .  q u i  fi  m  ilc  rcfcrtr 
^cjuodfi  ftatttcum  imponit  pocnam  Syndico  Ci^i^ 
taciS}  &  homiDibus  ob  non  dcnunciatum  malcfi* 
^orem^dimidiam  pra^itabit  Syndicus,aliam  dimi« 
^diam  ci  vcs  ipfi  Bald.  in  Authent  caufa^  quA fit ,  Cod. 
^de  Epifcop.(!^Cleric.\ngcl.8cln\oL  in  l.liberhomo,§.^ , 
^Titiusyff.dehAred  infiitut.  Joan  dc  Platca  &  AngeL 
Arcti a.  in  §  .fiplures ,  Infiit.  de  h^red.  infiituend,  fi ft; 
^ciam  fimilc,  fi  caufa  vel  ahud  ncgotium  coramic- 
*  ticur  Prascori  &  Ancianis  ,  voccm  unum  habcbic^ 
"^Prxtor,alteram  Anciani,  acque  ita  dua:'crunt  ro- 
cestantummodo.  Icaquoquc,  fi  datacft  facultas 
-  Redori  &  Univcrfitaci  Scholarium cifgendi  Bidcl- 
'^lum,YOCcmunamhabcbicReftor,alteram  fchola- 
.*rcs.Src  ctiam  de  Prselato  &  Capitulo  eft  diccndum, 
^^Cinlult.num.y.Z.  9^  C.  de impuber.  alit^fubfiit. 
^t^ibidemCorsLfi\i$  num.ySocinXcn.inconf^cn.i.^ 
i^iib.i. Dcc  eonfiix  iz.num.i.conffio  nu.  6.  f^conjl 
^3  8  z.num,z.PanC.confj\..num.i9  lib.  j.  Extendicut 
'%iccafus>utIocumhabcat,  non  folum  iaipftitU'» 
>ionibus,fedetiaminfttbftitutionibus:  &  ideo>(i 
'^tcftatoritadixicfifilius  meus  dcccfTerit  finc  filiiSj^ 
'^Tolo  bona  mea  dcvcnirc  ad  Titium  3c  Cajum  3C 
corumlibcros :  ficontingatTitium  dcccderc  pltt^ 
Aribusrelid:isfiHis>deindedccedac  is  fihus  infticu^ 
'tusfinc  filiis  ,  illi  filii  Ticii  unam  partem  taatum 
^confcquuncur :  aliam  vcro  portioncmCajusBarc*: 
n  L  ^uidam  relegatm ,  $,  Ji  tibi  ,f.  de  reb.  dub.  JafoiT 
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inluU.num.  9,  "verf.prAdiSactiam ,Cpd.,df  impuler. 
i^alikfubfiitut^  ^  ibidemioMczt.verfauteos  infii- 

iuity  Curt.  Jun  num^i  ^ .Kuin.confil.pj .num.i  i -  i^f* 
conf.164.-num.  ^Jib  X.  Dcclaratur  primo,  udo- 
cumQoa  habcathic  cafuSy  quaado  rcfUtor  folum- 
modoinftituit  rcl  fubftituit  aiiqucm  &  cjus  filios» 
utfitcftator  dixit:  laftituo  vcl  fubftituo  Cajum 
&ejus  filios^hoccafuprincipalitcr  duo  funt  con- 
fidcranda  ,  Primum ,  an  filii  codcm  tcmporc  fuc- 
ccdant  cumipfopatrc,  vcl  pptius  ordinc  fuccefli- 
yo,ncmpcpoftpatrcm.  Sccundd  admiffo,  quod 
facccdanteodem  tcmpore,  quomodo  fuccedant? 
Btquoad  primum,diftingui  folcnt  trcscafus,  quo- 
rumprimuseftjquando  Gajusillccrat  filius  tcfta- 
toris,  hoc  caiuillifiliiGaii  ficc|uc  ncpotcs  tcftato- 
xispra:fum«nturordincfucce/hvo  vocati,  ncmpi 
fiCajuscorumpatcr  haercs  circnolucrit,  vcl  non 
potuerit,  glolf.Bartol.Bald.  Aibcric.  Alciand.Jaf. 
Socin.  Sen.  Alciat.&  Socin.  Jun*  in  L  Gallu^ ,  §.  qui" 
damreclc ,  jf.  de  liber.  ^  pofihum,  Cx^oW. inconfiL 
X  5 .  Coxn.confil.  511  ,num.  1  .lib.  i.  Alcxand.  confx^.. 
num.^dib. ^^Dcc  c  onfil,  i8^.     iS^.Pctr.  RcbufE 
tonf\']^.num.%.]o^tL.Cxox,.conj.i^.num.\.lA.,Pi.X!kion. 
l^txcgi.defideicommijf.artic.ij.num.j.  Et  harceft 
communis  opi nio  Clar.  §.fefiamentum,quAfi  8  o.  & 
hancfibimagis  probariait  Mcnoch./ii.4./>riK/«;w^/. 
^Q.num.y  Michael  CrafT.  5.  Infiitutio,  qudfi.  10. 
num.6*  quod  ilie,  qui  aftum  aliqucm facit,fi  aliqua 
cxtet  DCccirana  caufa,  ea  addudl:us  mogis  fccillc 
prscfumicur ,  quam  caufa  mcrc  voluntaria,  Hoc 
autcm  in  cafu  dua:  caufa: inftitucndi  ncpotes  con- 
fidcrari  poflunt  in  avo  teftatorc,  una  ncccfTaria ,  nc 
fcilicct  contingat  tcllamcntum  rcddi  nullum ,  fi  fi- 
lius tantuminftitutusfc  vivo  deccdat,  ncpotibus 
prxtcritis>  d.LGallM,  ^.quidam  reHt :  altcra  cft  vo- 
^luncaria  ,  cum  in^libcrutc  tcftatoris  fit  ;^rcdcm 

f.'W--  ...       ■  ,  '^- 


■|.         TiLXVUh  de  voluntate  hmdum.    4  8  p 

^quem  faccre  tcI  non ,  cfl  crgo  prajfumcndus  tcfta- 
tor mocus  fuiifc  caufa  illa,qU2e  neceffaria cft.  Dif- 
fcQtiuBt  Jacob.  dcArcn.  Oldrad.  Salicct.Imol.  A- 
retia»  Garzia^  Galliaula,  Rubcus,Salomonius  & 
Tornicllus ,  in  l.GaUu^y^.quidam  re^e  yjf.  deliber.^ 
pofthum.  Didac.incap,Rajfnutiu4,^.t,num  6.  8c  illc 
Cajus  noB  cenfctur  gravatus  fidcicoramifTo  ,  «c 
reftituat  haercditatemfuisfiliis,  tcftatoris  ocpoti- 
bus,  fcd  ipfiusfilii,  ccftatoris  nepotcs  ccnfmtur 
folummbdo  yocati  pcr  Tulgarcm  fubftitutioncm , 
non autcmpcrfidcicommifium  jitacft  communis 
opinio  Dcci\isconfil.i^o.foB,num.<}.^conJil  148. 
pofi,num,  ^.Parif  conjiL  ^i-num.  i  i,lib.  x.  ^mil. 
Fcrrct.coTi///.  10  77«^??.  i.  JuI.Clar.  §.  teftamentumj 
2o*num.4,  Qiiinim6  proccdit  hic cafus  ctiamfitc- 
ftatorordincminvcrtar,utfidixcrit  ncpotcm&  fi- 
liuminftituo ;  adhuc  cnim  noa  pariter  ,'fcd  ordine 
fucccflivoadmittuntur^quiaordo  ncccflitatis  po- 
tius  ,  quam  fcriptucas  attcndi  dcbct  Bartol.  in  l. 
Gallu4y  §.quidam  reSeynum.^  ff  deliber.  ^pofthum. 
&cft  communisopinio  Galliaula  indiB.§.quidam 
reHhnum.  ii^.  Socin.Jun.  num.^o,  Fortun.  Garz. 
»««1.43.  Mich.  Grafl^.J.  Inftitut.num.  8.  Pcrcgrin. 
defidetcommiff  artic.  ij.num.  1 1.  Diflcntiunt  Jafoa 
&  Alciat.i»^.  §.quidam  r^fli.DecIaratur  tamcn  pri- 
inoutillincpotcs  t^ftatoris  non  prasfumantut  or- 
dincfucccfliyo ,  fcdcodcmtcmporc  vocati,quan- 
do  tcftator  non  ha^redis  inftitucioncm  fccit,fcdlc- 
gatum  vel  fidcicommifllim  rcliquit ,  hoc  cafu.cum 
nuUa  cxtitcritrciinqucndi  ncccflitas ,  ncpotcs  ncn 
ordinc  fucccflivo,  fcd  codcm  tcmporc  cum  filio 
vocaticenfcnturTorniellus/»/.  GallMy  5.  quidam 
^   re£iey  in  quaft.  num.  5.  Mcnoch.  lib.  ^.pr&fumpt  70. 
Wmpum.6.    Dcclaraturfccundo  >  ut  non  proccdat^ 
Hpquando  avus  tcitator  inftituit  filium^  &  aliquoS' 
"  .cx  ncpotibus  ipfius  filii,  non  omncs  >  hoc  ctiam 
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.  cafuiiBcpotcsccnfentur^odcm  t  mpore  a^qiiali^ 
tcrcumpatrc  vocatiTorniclI  &  Mcnoch.  diSI.h^ 
^ri^.  &clirario,quiatciUtorhoc  io  cafu  doh  coa- 
fidcravit  ncccflitatcm  aliquam  acmpc  uc  intti- 
-tucfldo  ,  hos  ncpotes  cvitarct  pcriculum  annul- 
landi  tcflamcutum.  Dcclaraturtcrci6,  ut  locum 
JJOQ habcat, quando  !<atcrfnftituittilium &  cx  co 
nepotcs  mafcalos  taneum  hocfaiie  cafu,  cum  noa 
vocavcritctiamneptes,  qux  ctJam  d  ccrc  pofFcDC 
ceitamentum  nulkim  ,  ob  fui  pr^ccritioncm ,  di- 
ccndumclt  illos  ncpotesnon  cfTc  vocatos  ordinc 
fucccffivo,  fed  eoJem  tcmporc  Corn.  con/il  j  1 1. 
'ntim.  lAib,  j.  Mcnoch.  lik  /^.prAfnmpt.  jo.nHm.  8. 
Dcclaraturquartb,  utnon  proccdat,  quando  pa- 
tctinlt  tuittilium,  8c  una  cum  conepotcs  i  nam 
tuncncpotcs  ccnfeacur  vocati,  utcodcmtcmpo- 
rc  fucccdant  cum  corum  patrc  Galinula  in  l.  GnU. 
ilH^yfi  quidzmreHf^num.  iS.virf.limJ^pnodo,  Mc- 
^^och.  Ub.  j^.prdifumpt.  70  num.     quia  di£Ho  cum 
vcldid:io«»<i,  magis copulatquani di£lio& ,  &c. 
DccUraturqiunto  ,  ur  locumnon  habeac  quando 
tellatorinftuuit  tilium  5c  cx  co  ncpotcs,  ac  ij>fos 
toacrcrcftitutionisfid-icommiffi  g  avafFct  crgaa-J 
liqucm,  uc  fi  ita  dixic :  Infticuo  Joanncm  filmm 
mcum,  &  cjusfilios  ,qurbusomnibns  dccedeoci- 
busfincfiliis  tunc&  eocafuei&  cuilibcc  ipforum 
fubfticuoFraocifcum,  hocincafijncpoccs  illi  c6- 
dcm  ccmporc  cum  corum  patrc  ccnfentur  vocaci 
&  Yoluit  Corne.  confil.  j  1 1  num.^.  ^  j .  quia  gra-» 
,  ^rari  non  potcft ,  qui  vocatus  &  honoracus  noa 
'  ciij.t^beoy  Cod. de fiJeicommiff.  ztc^MitQllzzov 
vavic  ctiam  ncpotcs  eodem  ccmporc  cum  eorum 
|5acrercllituerc,crg6xqualitcrcum  co  vocati  di- 
cuncur.   Vcrum  hanc  confidcrat  oncm  fibi  non 
«probari ,  a»c  Mcnoch  lib.  j^.prAfumpt,  70.  nHm.  1 1. 
^v^^uia  teifcatorita  fucccflivc  gravare  voluit  ncpotes 
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.ficuti  eos  lucccffivc  vocaflc  dicicur ,  &  folam  ooc- 
risrationem{]oaopcrari>utncpos  (loiulcum  £Iio 
vidcaturvocacus,  quandoquidcm  onus  pollic  vi- 
deri  injundlum  >  incafu^  quonepos  fublaropatrc 
dc  mcdio  per  vulgarem  facccdcret  dixerun:  An- 
ci^o  SLn,con/tl.  1 37.  Alcxand.  rt»i?y?/.2.4  //^.  j.Arctin. 
c6nJiL\\^^.1i^\n,con(il  (^j.nMm  y.lit.i.Sc  idco  bu- 
jus  Yocationishuncfenfumeircfibi  videriait  Me- 
Aochius,  Inftituo  Joanncm  filium  meum  &  cjus 
jSlios>&(ijQaQncsdcccfrerit(inefiliiSj  tunc  &co 
cafu reftituat Francifco :  ycr6  Joapnes  deccfrerit 
cum  fihis,Acqj  meis  nepotibus,  &  ipfi  mei  nepo« 
tcs  deccflerint  (incfihis  >  tunc&  eo  cafu  rcfhtuanc 
Francifco.  £neenimaitMenochius>  Joanncmfi- 
liumgraratum  rcftitucrcfihis  fuis,quiordinefuc- 
ccffivo perfidcicomminUm  vocatifint,non  autcm 
perTUlgarcm»  Sc  illosfihos  Joannisgravatos  dici 
codcm inodo  ergaFra»-.cifcum.  Dcclaraturfexto , 
citlocumnonhabcat,  qnando  teftacor  inititaic  8c 
fubflicuit fi!';um  6c ncpoces adjc6):a  claufula  vulga- 
xitcr  ,  pupillariter  &  per  fidcicommiflum  Curr. 
JuB.  confiL  iz%  .lA^noch.lib.^.prAjumpt.jo.num.ii^ 
Declaratur  fcpcim6,utIocumno;i  habcat,  quando 
con  ft^c&iliquaconjc^ura  patrcm  tcilatorcm  vo- 
cantemfilium&nepotcsnon  confiderallc  caufam 
illam &rAtioncmnccciGcatisinihiucndi  ncpotcs: 
ficuci  ia  cafu  ^  de  quo  rcfpondic  Decius  in  conJiL 
z^6.inprimo  dubio.  Patcr  inftitucrat  fihumjaoi 
nacum,deindepofthunium,&  tandem  Frai^cifcam 
^liam&^  cjus  hbcrot>  quam  Francifcam  inliicac« 
xacpriusia  aliquibus  bonis>  refpondic  Dccius  li« 
bcrosillosFiancircx  cenferi  una^cum  ea  vocacos» 
ttc  codem  cempore  fucccdanr*  Ell  racio  fccua- 
dum  Dccium  9  quia  ceftacor  non  confidcravtc 
hoc  in  cafa  caufam  &  ordincm  neccfiit.;Cis.  Ec 
Jipc  ciuplifci  xatioAO  aifirmdyii;  Dccius^  Prin^a 
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cft  ratio ,  quia  jam  tcftator  fuftulcrat  pe riculum 
annuUandi  tcftamcntum  a  Francifca  filia  ,  cum 
,«am hajicdem inftituiilcc in  ccrcis bonis,  atqucita 

^oQpotuiftetfilit  diccrc  fc prxtcricam  :  Sccunda 
cft  ratio, quia.necc(Iitasilla,qua?aDd. inl.  GaUnfi 
%.qHidam  reEle yff.de  liber,  ^pofthum,  confidcratur» 

*in  fubftitution^  ncpocislocumnon  liabct,  quan- 
<io  filius  cft inftitutus  in  primo  gradu  &  Dcpos  in 

ifccundo  •  nam  fublato  nlio  dc  mcdio,  ncpos  rc- 
^pcritur purc  in  ftttatas ,  &  propterca  non  potcft  di- 

*ccrcfcprastericnm,  fcdhoc  in  cafu  fubfticutio  fa- 
-KSadcFrancifca  &  cjuslibcrisapparct  faftaio  t^r- 

>tio  gradu  :  &  fic  fub  duplici  conditionc  ,  fi  filiuS 

^primoinftitutus  &  pofthumus  fccundo  inftitu.uf 

^cccfTcrint  finc  hbcns,  undc  dici  non  pcitcft,  in- 

'iquitDccius,  tali  fubfticutioncprovifum  fuiflc  nc- 

"iccfricati,  quiafiiius  inftitui  non  poccft  fub  con- 
.ditionc,quaj  nonficinejuspotcftatc, //i/>/i/er,  Cod, 
deinftitut.  (^fubftitHt,  Ecidcm  cft  ih  ncpotc,  qui 
-tcnctprimumlocum.  QuircfiFrancifca  filiafuif- 

^4ct  dcmcdiofublata,  ncpoccscx  ca  tanquamprx*^ 
tcriti  potuiflcnt  impugnarc  tcftamcncum  ,  non 
^confUntcfubfticutionc.  Ex  hoc  itaquc  fcquitur^ 
quod  cum  confidcrata  non  fucrit.  hoc  i n  calu  c^u« 
ii  &c  ordo  ncccflitatts^  fcd  folius  affrftionis  & 
charicatis,idem  cflc  diccndum>quod  in  cafu  quaB^^ 
doccftator  inllituit  vcl  fubftituit  fratrcm  &  ejus 
filioSiUt  fcilicct  codcm  tcmporc  admittantur  filii 
cum  patrc,ficuci  confidcravit  &  dixir  Dcc.  in d.con*^  • 
jil.xs6.num.yverf  tertita  videtur ,  Mcnoch.  lib.^ 
prAfumpt,jo.num.i  5.  Sccundus  cft  cafus  ,quando|f, 

'  .illc  Cajus  crat  omnino  cxtrancus,hbc  cafu  rcccpca 
ctt  omnium  (ententia  ,  filios  ccnfcri  vocatos  ,  ut 
xqo^litcr' codcmquc  tcmporc  facccdant  ,  cum 

•j  corum  patrc,non  autem  ordinc  fuccefli  vo  ita  glofl'. 

^;^BaxtoL^  Alcxgad^ml.Gallt^j§.^uidamrc3^,ff.dc^ 
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'  lihtr.^pofthum.  Cxpoll  conJiL  ^  i.verf.  tertiut  cafni^ 
iff,  Boer.  quAft.  i  S^  num.  1 6  ({ni  dixitcflc  commu-  * 
ncmfcnteotiam.  Cujus  quidccacftratio,quianuU* 
lahic  cxtat  caufa>qu^  movcrc  potuerit  icftatorcm, 
ut ordine fucccfli vo  vocarct  filiosillos.  Non  cnim 
urgcbatneccflicatiscaufa,qua:infoIo  filio  vclnc- 
poteconfideracur,noncriamadcft  charitatis  &  a. 
aioris  ratio&caufa,quxc6fidcraturin  proiimio-'*  ^ 
libusfanguincab  inteftato  fucccfluris ,  Mcaoch. 
lib.^.pr&fumpt.  70.  num.  j  j.  Ht  hoc  ctiamlocum 
habct,quado  teftatoriDfticuic  vcl  fubftituitcxtra- 
ncdm  ic  ipfius  cxtranci  aguacos.  Nam  adhuc  ii  a- 
gnati,ecficollcftivcvocati,fucccduatcodcm  tcm- 
pprc  arqualicer  cum  ipfo  nominacim  iutticuco  A- 
lcx.  Jaf  &  Rubc.  in  L  Gallu^ ,    quidam  re^,  Tcr- 
tiuscilcafus,  quando  ilic  Cajus  non  omniobcft 
excrancus,rit  quia  crat  fucccflurus  ab  mtcftaco,  fic-  ' 
ucifratcr  tcilacorisjhocin  cafu,abfolutc &pro  rc- 
gula  fcribunt  Doftorcs  quam  plurimi,  fihosillbS^ 
Caii  pr.Tfumi  vocatos  codcm  tcmporc ,  uc arquali- 
tcr cum  corum  paci e  fucccdanc Iraola inl.GaU$4^f  §,  ^ 
qMiiamre5feyjf.de liher.^pofthum.AXtn.conf  %z  pofi 
W.8  //t.j-CsEpol.  confcivili,\i poHn.  4.  Guid.  Papx 
confixz.num.z.^confii^  pcft  nnm.i.verffed  cir-  * 
'  capramiffa     conf  1^6.  pofl  num.  i .  verf  fed  an  du-  *  •  * 
tiumyCornconfit9.i^li(l'Lilf.^.]2iCconfio6,n.z*  l      *  v">^ 
'lih.z  Ruin.confi6^.num.9.lsl/.i.^ocin.(cn.conJ.9o*  ^ 
num.J.^confiij.n.i.lit.i.Dcc.confzoypofilyn.  zH^     ^  v 

confz 5  6 'pofl n.i.& conf  148 .num. confz  5  ^  ^ 
pofinum.^.(^confi9i-^um.i.Ecitv2t^d.confl,9  n. 
^  I .  Ub.  I .  i»  L.  part.  ^  confil.  115.  num.  5  lib  1.  m  1 .  %    '  , 

^part Cmi.]\xn.confiz.num.^  ^confiL  iz^.poffnu,  • 
•  i.verfautquAro.Bocr.decifi^^.num  6  &aliiquos  * 
rcfcrt&fcquicurJul.CSlar«$./^/?4w.^tti:yZ.  8o.»«;w.  *   ,  ^ 
z.Didzc.CoY^T.inc.Raynufiu^y^.i  nu.  i.deteftam.  '        .  -3. 
Hocficpofico  ,  ^upd  ifti  codcm  ccmporclli(^cc-'  '^:  ;^»'| 

k  *"  '     '  .  dant,.  ' 
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>    dinc.n:  modo  diibiam  >  qoibus  ex  parcibus  mcce! 
•   daiic?  Ecdiceadum  efi:  a^qualicer»  nemp^.  quod  ^ 
Gajushabcatdimidlam)  dc  aliam  dimidiam  filif  > 
irarcfponderunrAngcl.r(7»/  ^^ypunHu^talu  eff  ^ 
Domma,num.i.CxfolLconfil,  5  z.^jsrfi  circa fecundii 
dHhiumy^oc:,decif.\%^.n.  \6,  Verum Barcolus \r 
CaUtts^^.quidamre^eyff.de lib.(^pofthum,  exiftima- 
,  vicordiocfucce(Iivoadmitci>non&mul«quis  por- 
'.  tionibus>&hancopinionem  vcriorcm  arbirracur 
%oc\n  ibi.}Aznoc]\\\i%Yztbhb.j^,frAfumpt.jo  i 
cxilhmacdiftinguendaseflcquampluresfadli  fpe- 
cies.  Primaeft>quando  ceftaccr  infticuic  vel  fub- 
fticuicparrem>&aliquosejasfilios,  quos  expreda 
proprio  nominc  Tocavic  ali  s  omiflfis,  uc  ii  dixic  , 
fubiticuoCajum  fracremmeum  >  &  Semprooium 
ac Ma^vium^  ejus filios.  Hoc in  cafu filii  illi  xqua- 
liccr  codcm  ccmporc  fuccedunc  uaa  cum  eorum 
pacre  Rubeusm l.GaUtee,  $.  quidam  reSe^num,  4S.j^ 
■de  liber.     pofthHm.  Johan,  Bapcift.  a  Sco  Jlcvcna.  ^ 
'  i  inter  confil  Alexand.  cflnfil.  14.  num.  i  q.  verftertia 
conclufiojib,].  quodccftacor  nominaodo  illos  fra- 
trisfilios  proprio  nomine,  aliis  omiffis  ,  vidccur 
fingulari  ahqua  caufaKftS  praedilcxifTc.  Hunc  ca- 
fumintclljg,cM€noch./ii.4./>rf/i*w/>/  70.»,i7.  Jo-  . 
cum haberc eciam  qu? ndo  is  Cajus tcitacoris  fracer  P 
^  haberccduosillosfiliosnominaros  cantum,  qaod 
V  adhuc  nominando  eos  proprio  oomine  dicitar 
'>eoram  perfonam  principalicer  confideraffe:  alio«  ^ 
;  qui facisfuifreceosnominareoomine  appel!acivo« 
Al  cra fadti fpecics cft,quando  tcftacor inrticuit  vcl 
^  ^^fubfticuicfracrem&  cjusahquosfilios>  non  qoidS 
fiomineproprioexprefrofcciappellacivO)  icatame 
Teftri)£te&limicacc>utaIiifiliiomiIIiapparcanc>  uc 
(liofticuicnacoscancum,  cumaUi  fucuri  fperarcn* 
tur,velmulicrerat  pracgnans:  velfi  vocavic  citiaQ- 
.cipacos  j  cum  alii  cxcarciitin poceftacccxiftcnccs» 
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ita  rcBfit  Torfiiellus  in  /.  GAllt4^,  $.  ^uUam reHe , 
^xfiioni tf46)  num,  i  yhoccnlmin  cafu  milicac  ca. 
dem  racio.  qua;  iii  cafuprxcedenci.  Terciafai^i 
fpccicsen» quaQdo  ceftjicor  infticuicvcl  fabflicuit 
fracrcm  &  ejusfilios^qaos  tunc  habcbac,  ncc  alii 
fpcrabaorur^hocCafu  idcm  c;ft  dicendum  >  quod 
in  prascedcDci  ,  nemp^  hds  filios  cum  eoium 
pacte  irodcm  tcmpore  &  aequt liccr  vocatos  cfTcf 
cum  pcrindeficac  (i  cxi^refljo  proprio  nominc  eo9  , 
Tocaflcc,  ficutiiB(im»licraduncDd  inLi.f^  iniz^  t 
fflde  itl?er.(^poJihum.  filiQTi  iilum  dici  nominatim  t 
exhae^cdacum  ,  qui  etfi  non  fu.c  proprio  nomiue 
drmonftraCL^s,  appcilacivo  camcn  cft  fatis  cercifi* 
catuS)  cumfoluscircc,  hunc  cafum  in  fpccic  fen:- 
fit  ac  probayic  Joann.  Bapt.ita  a  Sco.  Scvcrin.  in* 
ter  confiL  Alexand,  in  confil.  i  lib.  4.  ihi,colum,x. 
*verf.  interdum,  ihiy  quando  ccftacor  non  fcnfic  dc 
ccrtis  filiis  ,  fed  indcfinitc  de  omnibus.  Et  fbtd, 
num.i^-wffjertiaconclufioy  ^^erf  quArta  conclu* 
fio,  huQcquoquccafiim proba vi c Torn . in l.Gallw^ 
§  quidamre^f,inqudji,num  1  i.c^  iz  infin.  Quar- 
ta  fadti  fpccics  clt.quadoccftacorinfticuicvcl  lub- 
fticuit  fratrcm  &  cjusfilios  &c  alii  filii  cz  co  fiatrc 
fpcrabantur  ,  hoc  in  cafu  dicendum  cft  ,  filiot 
ccnferi  vocatos,utordinc  fucccffivo  admiicancur 
Johaan.  Bapc.ftaa  Sto  Scverino  indi^.confil  14» 
num  \  o.uerf  quartaconclufit>  &  Torniel. /77///5.  IJ. 
qutdam  reSle ,  num,  1 1 .  ^erj,  videtur  etiam  >  Socin. 
^XLn  confj^o.num.  zjib.^.  quiapraefumcndumcftr 
ccftacorcm  voluiffc  vocarenun  folum  fratris  filios 
tuoccxiftcnccs>ied  cciam nafcicuros,nc  diftcrcn- 
^am  iticcr eos faciat, ac  eciam  uc  magis providtat^ 
tic  fi  tcmporc  evcnicntis  cafus  fucccffionis  jam 
eaci  non  cxtarcnc,  cfticcrctur  caduca.  Cu  r.  cr- 
gd  teftaior  vocavcric  eciam  dafcituros,  fignifica- 
vic  noQ  ceua  ac  fingulari  afFcdlioAC  dilcxiftc 
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jam  natos  uccos  vocarc  volucrit  codem  tcmpO-^* 
rc&  arqualirer,eum  fratrc  illorumqucpacrc,  Mc- 
Doc\x. prdfumpt  jo.num.  11.  Qu'ata  c(t  fa- 
dlifpccics,quando  cefUcor  infticuic  vcl  fubfticuic 
fratrem  &cjusfilios,  &  tcftamcnti  tcmporc  nalli 
aec  nati  ncc  concepcicraot)  hoc  in  cafu  filii  ilU 
pr^cfumuntur  vocati  ordinc  fucccflivo,Socin.  Jun. 
confil.^o.num. 1,  lih.  ]osi,n,  Baptifta  afaa<£lo  Se« 
vcrino  inter conf.Alexandri conjil  i^.  num.  i  o.  'verf 
quinta  conclufio^Ub.^,  JaCconfiL  106. num.z.lib.z. 
Dcc.  confiL  105. num,  i.  ^t.  confiL  1 5  3 . i»  fin. 
Knh.in /  Gallus,§.quidam reHe^num.  5  5  .in fin.ff.  dt^ 
liber.  ^ pofihum.  quia  iilii  illi  tanquam  incerci  tc 
incogniti  teftatori  ab  co  diledi  noa  fucrunt  >  & 
propccrca  pra^fumeadum  clt,quod  cos  xquarc  no- 
luerit  cum  cprum  patrc,  cognito  &  dilcdlo  Mc- 
noch.  lib.  ^,pr£fumpt.jo»num.  iz-  Ecq[uaAdote- 
ftator  infticaic  fraciem  8c  cjus  filios  nafcicaros, 
qiiod  iilii  aan  (intinfticuci  uaa  cum  patreprobat 
^ocin.Jun.  ind^conf.^o.num^^.  ca  racione  ,  quii 
non  poffunc  HliiruncaoHexiftcntcsfucccderc  ac- 
quc  ica  parccm  cum  patrc  ftccre  ,  /icque  quoad 
cos  inutilis  elfct inftitutio.  Sexta  cft  facti  fpecics , 
quando  tcftitor  infticuit  vcl  fubftituit  fracrcm  Sc 
ejus  fiiiosnatos&nafcituros^hoc  in  cafu  filii  illi 
ccnfcntur  vocatiordmefucccftivo  Bald.  in  conjil. 
quod  incipit:  ChariJJtma,relato  recepto  a  5ocin. 
fcnior.i;^  LGaIlu6,§.quidam  re^hnum.  3  ^f.deltber.^ 
pojlhum.f^ ibid.fecuti funt  Rubeus  num.  48.  Socio. 
]\xti  num. 3  o. Alciat.  num,  3  3 .  &  Torniell.  num.  1 6. 
Cmi'  Dcc.confi^2.num.^,3cSoc\n.]iin.inconfiL 
^o.num.i.lib.^,  ^cptimacftfadifpccics, quando 
teftator  inftituit  vci  fubftituit  fratrcm  3c  cjas  li- 
bcros  Tcl  dcfcendcntcs,  hoc  ctiam  cafu  libcri  &  de- 
fccndentcs  ifti  pr^efumuitur  vocati  ordine  fucccf- 
fivo  Arctin.  inLGallH^,  ^.^uidamreHeiinfin.ff.do  Ut^ 
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<^ pofthfim.  Jo:in  ftaf  tifta  iSto.  Scvcriii.  tnter^ 
tonJlAlex  conj.i^^n.  ig.verf  fecunda  conclufio.iom, 
^cin.Scn.  inL  Galluy^.  qifidam  reSen.  4.  veyfptin^ 
'kipaVtter.     in  conf  1 1 },  »  ^dih,  i.  DcC;  cens.  ioji 
i».  X.  i;i?r/" fecunda  ratione  ^  mcons.  14^.  ».4  (^conft 
jS^.n.  6,  Paiil.  conf^,  n.^  lib     A\ci2i,inreJponff  ^ 
^  ^i.  n,jf.  G{m.]\iD.  conf  ii.h.n.  (^confii^.n. 
R.abciisi»/.  Gallus.§.  quidam  re^le.  n.  47,  <^  ibjdn 
TorniC'.».  z^.verf^  cum  prddiJi^.  Covar.  in^^ 
Kaunutius.i  i.n  6.de ibftnm      CraTCtt.  confzx^ 
h^X./verf  fecundMratio.  Mcaoth.  lib.  4..  frAjumpt.^ 
70* X4.  Ea  rdhpjus  icnccAtia£  iauo>c|aia  uomci^ 
lit^^rorum  vcl  ddccn^Lcnttrm  coer.prchcDdic.Dbiif  ' 
fQldii^filics  &  ncpotcs  ,  fcd  tgriam  ilios  iisqi  iainfi*» 
hicam ,  Sc  proptcrca  ccilator  dicitur  vocalTc  iiiccr*/ 
to^  &  valdc  incagnito$  crga  dubs  nulliim  babuict 
afFcAiciicrn,& qtiiquidcrhcodcni  tcmporc  citarC/ 
hon  piffrtant^q  Jocxiatipfcrcftitorisfratcr  ut  ftic-f 
ccdcrcpoilioiunacum  cO.  ,  jbi^Tcociunt  Alciacusi 
in  L  Galius  §.  quidamreSein  fecunda  leBurd.  h.  55») 
cararioocquiahxc  homina^i^bcri ,  dclccndcr.tcfir 
Don  fuhc cttllcdif a :  fcd  hanc  ittibiicin  cbmfnuni/ 
cmiaium  opinieai  rcpvigaarc  ait  Mcnoch.  d.prtk^f 
fumpz.yo     i  j.  Diflcatu  ctiam  Pctr.  Aiiton,  Aa- 
g^iiol.  in  conj.  i^.n,  i.lib.  6.  motustutoritat:5o^^ 
civkiinl fitognarti.h.yf^h.  io  ff  dereb.dub.  vciutn» 
acommununoA  cilc  reccdcndum  nic  ^cnocn. //. /• 
O^lavt  cft  £'di\  fpccics »     18  ndo  tcflatOr  inditu.C 
vcirabftituii  ffactccn  &  fuus  y  an  illi  fui  dicantuc^. 
f oca:i  ordmcfucccrtivcL,  fcl  rodcm  tcmporc,  non 
lcviscftdubicati»  ?  kubcus  in  L  Gatlus  §.  quidam 
'te&ii.n.  5  3  jf.dilib.^pofthur».  rcculit  trcs  opinio- 
hcs  ,  q  j^rum  Fi.ini  cil.i^uodcum  hoc  ncmch,  (tt* 
osifigaificct  filios  tahcummodo ,  vocacioncm  cch- 
frrt  UctamiHtarquahtcc  codcipq;  ccmporc  admic- 
C^niilr  :  S&cuAda  opiaio  cft,  quod  uOmch  fuos^ 

..jii  ,  >  Cghi- 
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.  jam  oatos  uccos  vocarc  volucrit  codcm  tcmpo- 
rc  &  a^qualirer,cum  fratrc  illorumcjuc  pacrc ,  Mc- 
DOc\i. prAfumpt  yo.num.  ii.  Qu'Qta  cd  fa-  | 
d:ifpccics,quandocc(tator  infticuit  vcl  fubftituic 
fratrem  &cjusfiIios3  &  tcftamcnci  ccmporc  nalU 
Bcc  naci  ncc  conccpcicranc>  hoc  in  caiu  Hlii  ilii 
praefumuntur  vocaciordincfucccflivojSocin.Jun. 
confil.^o^num.zJih,  4.  Joan.  Baptifta  a  faa<flo  Se« 
vcrino  inter  conf.Alexandricon/il  i^.  num.  1  o.  'verf 
quinta  conclufio ,  lib.  4.  Jaf.  confiL  io6.  num. z .lib.  z . 
Pcc. confiL  105. num,  i.  (^i.  confiL  255.1«  fin. 
Rub.i»/  Gallu4,§.quidamreSe,num.  ^  yinfin.ff.  dtj 
liber.  ^ pofkhum.  quia  filii  illi  tanquam  inccrti  & 
incogniti  tcdatori  ab  co  diiedi  non  fucrunt  >  & 
propccrea  pra^fumeadumclt,quodcoS2equarcno- 
t  Juerit  cum  eorum  p.atrc,  cognito  &  dilcdlo  Mc- 
tiQch.  lib.  prdfumpt.  yo.  num.  21.  Et^uaadote- 
ftator  inftitaic  fiacrcm  8c  cjus  filios  nafcicuros, 
quod  filii  aan  fincinfticuci  una  cum  pacreprobac 
«  Socia.Jun.  indxonf.^o.num.^.  ca  racionc  ,  quii 
non  pofTunc  filiicuAcnoAexiftcncesfucccdcrc  ac- 
r  que  ica  parccm  cum  .pacrc  ftccre  >  ficque  quoacl^. 
cosinucilisericcinfticucio.  Sexcacft  ftdi  fpccics,* 
quando  ccftacor  infticuic  vcl  fubfticuic  fracrcm  & 
cjusfiiiosnacos&nafcicuros^iioc  in  cafu  filii  illi 
/     •     /   ccnfcncar  vocaciordmefucccffivo  Bald,  inconfil. 

quod  incipit:  Charijfima ^relato  ^  recepto  a  Socinj^ 
ictiioi.in  LGallu6,^.quidam  re^^num.  3  .ff!de l:ber.(^ 
pofihum.f^ ibid.fecuti funt  Rubeus  num.  48.  Socin. 
*         Jun  »/^;».30.Alciac.        5  5.&Torniell.w«jw.  i^. 
C^2i.  Dzc.conf.'Lj\.%.num.^,S>(.SQC\n.]M^.inconjiL 
^o.num.iJib.^.  ^eptimaeftfa<flifpecies»quandci(i 
teiUcor  infticuic  vcl  fubfticuic  fracrem  &  cjas  li«ai 
, ' '  .  bcrosTcldefcendcnCcs,hoccciamcafuliberi&dc-4| 
fcendcnccsiftiprxfumuncur  vocaciordinc  fucccf-^ 
vo  Arccin.  inLGallH^,  §.fuidam  reileiinfin.ffidi  li-w^ 
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h^r.  ^pbfthum.]o2n  Saf  tifta  aSto.  icvcrin./^/fr 
tonf.  Alex  conj\  i  ^  n  ic  verffecunda  conc/ujio.  £0«^ 
.cin.Scn./i;/.  CaUus  y  qsiidam  reBen.  4.  verfprin^^ 
'eipaliter.  cr  in  conf  113.»  ^Mb,  i .  Dcc*  cons.  20  yi 
ix.  x.verf fecunda ratione mcons.  248.  ».4  ^conf 
^s^. ».  d.  PAiil.  conf  \.  ns  4.  /ii.  j.  Alciau  inrefponf 
j^i.;^?.^. Gurt.Jap.r^?»/  ^confii%r,n.  1. 

'Rubcusi;?/.  GaUus,%.  quidam  refle.  n.  47,  <^ 
Toruicf.».  z^.verf^  cum  prddt^Si  Covtr.  , 
Raunutius.  §  i.n  d.  de  hftam      Cra? cct.  ra;?/  2 
h^  x./verf  fecunda  ratto,  McaOLh.  lib.  ^.frijumph^ 
70.».  24.  Ea  rfthi^jus  icnccBtiae  ratiejCjaia  QOmcii' 
liberqrAim  \<\  dcfcci^lcntiffin  coirprchcndit  nba 
fQlam,filici&ncporcs  ,fcdiicumaUosusqi  iainfi- 
h;cam  ,  &  proptcrca ccftaror  dicitur  YocaHc  ihccr-i- 
to%  8c  valdc  incognito^  fcrga  ^ubs  Ruiliitn  habuic 
afFcAichcm,& quiquidcmcodcm  tcmporc  citare 
hpn  pjjffaubq  jo  cxiat ipfc  tcft«toris  fraccr  ut  fuc^t' 
c^dcrcpo/liuiunacum  cb.  .jbilTcociuBt  AlciatUi^ 
in/.  Gallus  j.  quidAmreBein  fecunda  leBurd.  ».  j 
caracioocquiahxc  riomina,Ubcri ,  dciccndcLtciir  . 
Don  fuhtcallcdi]Fa;  fccih^nc  rttibhcin  cbmfnuni 
o¥))iiium  opinieiii  rcpwgaarc  ait  Mcnoch.  d.prtk^ 
fumpz.-jon.iy  Dirrcatit  ctiam  Pccr.  A;iton,  Att-» 
^\\iio\'  inconf./^Z.n.  i.lib.  6»  moiustutbritat:  j?o- 
ciniinl fitognati^.k.^.(^h.  lo  ff  dereh.dub.  vciurn 
acommun^noii  clfc  reccdcnduin  tic  JUcnoch.rf. /.  " 
O^tivt  cft  f  (31  fpccics  ,  i^  undo  tcftaior  infticu.c  t 
vclfiabOicuit  fracccm  &  fuus  >  tn  illi  fui  dicantuif 
voca:i  or^mcfucccuiv^  vci  rodcm  ccmporc,  non       ;  ^  • 

ubcus  in  /.  GaUus  §.  quidarn  \. 
're^i.n.  5  3  jf.dilib,^pofthur&.  rctulit  trcs  opinio- 
txt$  ,  q»jarum  Pi.hfii  citqucjdcum  hoc  njcmch,  fii*    .       .  . 
o^>figaificc(  hlios  taiicuuimodo,vocationcm  cch*    .  '  \ 
f?r.tbcitm,ut afqaalitcr  codcni^j  tcmporc  admit- 
t^iiir  :  S&cuActa  opiaio  cft,  quod  uOmch  fuo^^       '    ;  1 
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|?giificct  ftiam  ncpotcs  &  iHos  difccnclfnfci  Sc 
coofcqucnccr ,  quod  ovAtnt  fucccfnro  dicantur 
▼ocat',utin  ralu  prascfdtttti  :  Tcrtia  opiniocd 
if  fius  Rubci  ibidem  n.  f  5.  qui  diftinguit ,  quod  auC 
t^^mporcccnatticuaisfraccrhabcbat  Hlirs,  &  cuac 
tcftator/dchisfcnfilflc vidctut,  &  confcqUcnccri| 
ptxfumuntur  voctti  c«m  psttrc  arqwalitcr  codcm 
^mporc :  auc noa  habcbat  fiLos ,  &  tunc  cum  hoc 
nomcnfuos,fig^.iticet  ctiam  ncpotcs  &  alios  dc- 
fccwdciucsucrcfpondcrun:  Caftrcn.  conj.  jj^.vi* 
lisomnibue^verf.  idem  dicetaliquis^^conf.  404. Dm# 
wdenda.  Itb,  i.  AUx  conf  16  n,  5.  Ub,  5.  Dcc^eonf 
x^yn.ywrfnamlicet.Ct^scii.confii.n  i.  Sc- 
^uitur  dircndum  hosrlTcfocatosordiDC  fucccffi- 
vo,Tcrum  Mcno:  h. /it  ^./'r^^yww/^/.jo  n.  16.  cxi- 
ftimat  vriorrm  cflc  opioioncm  ,  quod  niminim 
cenfcantur  abfc  hiic  ifocsci  ordinc  fucccflivo. 
Hoc  cuiui  nomcn  fccundurt)  C^ftrenfcm  >  Alrxan- 
drum  &  Dcciu»Ti  prae.iII^gatos  >  iHcm  fign  ficar, 
quodhxc  nomina,  libcri ,  dcfccndcnicf  :  Porrb 
quai^do  tcftaror  rocavic  fratrcm  ,  &  cius  libcros 
Tcldc^crnJc  t  s ,  non  f onfidcratur  ,  an  eo  tcftt- 
mcpti c<mporr habcrct fi  ios ^cl  nbn:  fcd  abfolu- 
tidicuntni  vo»carioidincfjccffllvo,  fi  utiinprae- 
cdcnn  cafucJid  dum*  I  ^cmprgb  cil  dicrndtim 
irhoccafi.  N(  na  cft  fa<i;\i  fpcci-s  quando  ce- 
ftarfuiuditait  vcl  labftitiuc  fiatrem  &  cius  hr- 
rrd  s,  I>o:ca*u,  hxrcdcs  illi  ccnfcntur  Yocati  or- 
diacfnc  cffivo  poitmor  cm  folicct  ipfliis  frarns 
V^irX  coK'J.  4.  num  ylibr,^  Curr.  fnn  conf  118. 
tH:m.  5.  Bw;Ltol  &  G  ll.aula  m  /.  Gallfu.  i  qui- 
iijtm  rtch  jf  de  liher,  ^  pcjihum,  MciiochUf 
itbr.  4.  pr&juynft.  70.  num.  18  Ea  cft  1  ano  .  cju  a 
vivcnA  hu.*icd**.nt  n  h:ibc:  /.  ^^'/ perfi^tt^  jf,  de  ac-- 
quncHd.  iMr^Ujtai     t:li  g  lur  g  tur  ,  q  uid  poft 
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t>ccirna  eft  fadi  fpecics  ,  q  aando  ceftacor  al-'^ 
ternacivc  Tocayic  fracrcm  frlcfus  filios>hoc  cafu 
filii  ccnfcntar  vocaci  ordinc  racccfliyo  Arecin»  ( 
9l  Caftrcnf.  in  l,  Gallui.  §  quidAm  uHe  jf  deltber.  . 

pojihum  Com, inconf  too.  Ubtr.  z.  Dcclus  it^'% 
fon/ ^y  numer  j  ubi  dicic  communcm  cflc  opi-  $ 
fiioncm  ^^tiCconf  zi  TUimer.  ii.  libr  j.  Alciic»  , 
inrejponf  ^^z.numer.  z  i^inrejponf  548.  num.  ij^ 
JuJL  Clac.  $  teftMment  quAjl.  80.  in  tirtia  concluf^ 
Menocliius  libr.  j^.  prAjumpt  jo  numer,  per  k  t 
iumpater,  $  penultim,  ff.  de  legat  2,  \ 

Undccimacft  fidi  fpecic$,quado  ccftacor  inftiru- 
ic  vei  fubft:cuicfracrciD  cueius  tiliis,lioc  f-^n^cafuL  r 
fitiidicuntur  xqualtcer,  eodcmcjj  tfmpore  vo  «ci 
cum  eorum  pacrc  Jaf  &  Dd.  in  l.  Galluf.  $  quidam 
teMi.ff.de  liber.  ^pofihum.    Ruin.  conf  196  num,  > 
^.infin,  libr  i.  Jui  Clar.  $.  teftament.  qudftio  80.  # 
in     conclufione^    Mcaochius  libr.  4  pnjumpt^ 
yc^.numer,  ji.    Eft  ratio,  quia  illa  diftto,  c  im,  • 
m^gis  coitjMngit  qnam  copulac.  l.Ji  quii  Titia.ff. 
ideufufruB.adcrefc.  Barcoi.i»/.  10  coniun&i.ff  de 
iegat,  j. 

DucHlccima  cft  f-^dt  fpecics  ,  quando  tcftacor 
ittftituic  vcl  fubftiiu\c  f^acrcm  &  fiiics  aliqiiibuS 
irerbis,  qaac  non  pf)fljnc  Glva  racione  rcAi  kr.iio-  . 
aiscenvcniresitcri,  quam  ordiui  (uceeflWo)  ucli 
ica  d  X  t  ioftici  o  iiacrcdem  univcrfaiecn  fLacrcn^  V 
mcum  &  eiusHlios^  Cuiiica  oiiUud  nomcn  fin- 
gulate  ,  tixreJcm  •  non  coaveiiiac  ctiam  filiis; 
icd  r  ii  ftatri  ^  qU:  al  oqui  non  ciler  hxrcs  univcc- 
falis,  fihiilli  nondicuncur  vocaci  fiimMl  cam  eG<- 
rum  pacre  ,  fcd  ordine  facceflivo  ,  ita  fprcit 
refpoadlt  Dec.  conj'  1 5 .  i.  verf  prima  efir  DiP- 
fcncittamcfeCzpoMaco;»/ 5i.n.  x.  ia  civtlibus  Di(i 
ilicamusiocafuC^foiiXnpfifaificadjc&amillani 
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jdiftioncm  uni vcrfalcm  fcd  diftum  fimplicit^r> 
^rcdcm.  Idcaacftdiccndiiai  i  contra  quaodo  fci- 
licceTcrbaBoapo(raijC>falya  racionc  tcdlt  fcrmo- 
cis  convcnirc orditic fuccc(riYo>  tunc  iilii  dicuarui' 
iinkcttm  corilra  patrc  codcm  tcmporCTocati ,  ut  Ci 
tcftacorlrad?xic>fratrcmmeara  &  cjus  filios  h«rc- 
dcf  iKrtitUo  vcl  fubftituo.  Gum  ctiimnomcn  illud 
~  pluralc,h:errdcs,Bonconveuiat,  falvarationc  rcfti 
Icrmooisfnli  fracrijccr^fcntur  cj't$  filiiunacnm  co 
TocatutaM<eflr»<h. /ii  4  pr^fnmpt  yo»n.  34  intcU 
ligit  /.  codicillis,  §  Injiiturojf  de  Ugat,  1. 

QU(Dtus  prinCipRlis  cafus  >  nimfrum,  qnaftda 
tcftat^r plurcsitahscrcdesfccitjCajus&filii  S  m- 
proni:  hicrcd^s  fint.quodnonprjrfumacur  teftacot 
voluiff?  hc  s  arqualiccr  in ftitucre (id hoc  ordinc ,  uc 
Cajus  dimidiam  harrcditatisi-filii  Tcr6  Scmpronii 
«liani  dimidiam  arqu^liccr  idccr  cos  diTidcndam 
confcquaAtur^quodiiliplurcscolIcifbiT^  nomiBaci 
unius  locoha^bedcurydcclaracurfccando  uc  lociioi 
nonhabcatquando  tcftitor  vocavic  plurcs  coUc- 
.  A^ivicumdiftributivoiucfidixic,  loftituo  Cajum 
&quoslibct  cjusfiliof.  Nam  tuncpcrindccft,  ac 
lifingulariccrflcnominicim  omncsTdcafTcc^  & 
illfifiguli  confcquuntut  acqualcm  porcioncna  curil 
ipfoC0jo,«cq>  icaincapicacric  dividenda harredi- 

inLJiqui^tiJiamentd,  cot.  i.ffde  tegat  t  c^iV 
/  uit,n.  ^.  'verfiftam  regulam,     de  impuber  ^  aliis 
fHbftit  k.ib\dcm  CnrC  Jun  n,  11.  15.  i^.  5c  C^raf, 
n  d,Cc%rn,  inconf.  11^4  n:4*infin,  lik  l  RMin^s  conjl 
^jrnuynvi^,  ^  conf  1  6^.  h.^jlverf.  ^  iftud  etiam 
lib.  i.&P^uC.Conf  4.9.n.i.(^n,2./ib.  t.&ctk  com- 
.munisopinioMcnoch.  lib.j^,  prAfumpt.  1%.  n,  i^. 
iDeclaracur  ccrc'6  hic quincus cafus  >  ut  non procc- 
<lac,quando  tcftacor  dix^irzc;  Cajum  8c  Scmpronii 
filiusjcqui h:*:redcsfacid,  hoccafjfilii  S^^mpronii 
iAjCftficakaqualiccrfucCeduiic  cumipfo  Cajo  /.  m- 
^         :  Hrdmm ' 


0iftlmn  in  princ.ff,de  hsLred.  inftituend.  ubi  BartoJ. 
.Caftrcnf  &IinolaJ.i(  inl  ult  n.  o.verf.iftAmre^u^ 
lam  Cdeimpuber.firalii^fubjHt  Cora.  wz^ZAp^^if. 
.4.  ^erf.prAterea  licet  lib,  i.  Socm.  fcnior.  confio%» 
n.  z.lib.  j.  Ruin.  confsj.  n.  14.  Hb.  x.  P.iixC  ccnf 
^44  n  i3./i^.3.Hicion.Gabr.r:^»/ip,2^..;,j>^//^, 
JEcidcmcftciuandotcftatorufuscflaCmitivci^  , 
quodfignificarctidcit)quoda:qac,utadiV(rrr,in-  \ 

ifticuo  vcl  fub:t.tuo  e.jum  &  Scmpionii  fil\a$  gc 
comoiuuiccntinccr  fc.  So/:ia.i<;piprr<?;^/io,8»».l. 
4ib.  }.  Hxc  tamcn  dcJaratio  iiitcliigirii,quaudp 
-incademorit>o»cpc>fttaclhiiftioxqac,fcc^s  fiia      ^ . 
dircrfa,utfi  tcflator  dixic  Cajus  ha:rc$  cfto:  .itcm 
Scmproniifilii  arqni  Jiaercdcs  fuace,hoc  cafuilla^ 
d  dio ,  «qu^ ,  fig.-ificat  ccftAtorciri  YoluiflV ,  filios 
iUo$Scmp4:oniicircdcbcriapqualcf,atq;ita  fuccc- 
dcrcinccrfciacapita,nonautcm  fignifiicarCToluic      /,  ' 
«quilitatcm  cflc  fcrvawdam  intr.r  Cajum  &  filiof 
Scmpronii,itaCaftr^nfis,/»/,*«/^rflf;^i»,q^j:nri(lcu* 
X\  fuft^  Alcx.  confi  $.n.  ^Jsb.  ^.e^  Afflift.  decifi  09* 
n.  1.  Ea  rationc  ufus  cft  IjnoU  ;  quia  intcllig-i:do 
fccu^dum  Ctfttcnfcm  illt  diftio,  scqu^ ,  nihiji  opc- 
ramrcontra  icgulam /.yi^w4»^^.Jp^^/^A/.  1.  Scd  f 

rcfpondctMcnoch.//?»  ^.prJtfuwpt.  i%.n.  i^.quod  ,  ' 
imo  cfFcdum  opcratur  quoadfilio5  Scmprcnnin- 
tcrfc,  IdcmcU,qua.\do  tcUat;3r  ficdixit  :  Infti- 
tuoPctrum  &Joanii<nT)  fratrcs  mcos ,  &  filics  Ni- 
celaialtcriusfrttri^mci ,  «quis  portioBibiis,  hdC 
ctiam  cafu illudiAio,xquis, rcf^tar  folum f  d  pcr- 
fonam  filiorum  Nicolai  intcrfc,  ita  Ruin.  in  conf 
1^4.//^.  j.dix  t,conjc6tura  rcccd  adifpo- 

ficioiic^.  /.  interdum.  Non  ctittn  proc  cdit  d.  l.intcc-  • 
dum,  quando  tcft  ^toc  dixit,  qu«cl  fucccdcrcnt  ae- 
qualitcrinftirpcs  PariC  conf.^^.  ».14.  lib.  j.  Dcclt- 
ratur  quarto  hic  quintuf  cafus » ut  locum  non  ha- 
bcat ,  quando  tcftator  YOcati<  muUis  filris  collc Ai- 
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'T)»frohibuVt)oQa  alicntri  cxera  fa<rili«m^'ttifh 

'llmpli-.i  illa  prohibitioBc  fignificavit  ?cllc  ipfot 
*TOca:D«  in  ? irilcsfacccdcrc  J-if!  in  l.  uU  eoiult  virf, 
teritiolhnita  C.demputeK(^aliU/ubJliff4f.  e5*  Dcc. 
ibidinfin  e^CurtJan  n  14  fic  intclligcDtc$  /. 
iitta.Titiue,^,  Lucim  tefiamento  ffdelegzSccnadutSi 
intcrpr  tationem  Dyai  &  Barcol.  ibid.acCaflrcuC 
'  indA  uh  qiiidixcrunr,haccoB|C(5iura  rcccdiapraf- 
«lida  rcg  la>  Accommuncm  cffc  intcrprctationcm 
afTc  uicS^cin.Scn  inconf  los.col  i.v.fertio prohs- 
fur.lib  j.CactcrUfn  idcm Jaf  1»// ult.n  4.V  1  anim^ 
'n^x^rm/yh^acfrobacioBcm non  fignific.rccc(ka* 
^torcfTi  volui(rcfili'^siilositivirilcf  UJcccdTc  dcbe- 
^ic  cum  aliis jam  rocacis.  £t  inquit Mcao  h./ ^pra- 
fumpt.il.n.i^  q  !od  pl.  niorfcnfuscifc  poifit^quo^ 
"tcllator  confcryarc  yoI  icrit  juxta  pbnioncs  a  l -  fa- 
,  *das>ncmpe,quodinfam  lia.ficqjirtcidcrccndci»- 
*tcs  Caji  5tScmproniiYoIucritpoitioncs>fibi  rcli- 
^dasconfcrrari:  SiccciiO)  infimilia  illorum  fi!io- 
'Tumcollcdtiv^Tocatorum^  nam  claurulailla  pto- 
'h^bitionis  cft  acccfforia  difpofitionis  priBcpalisi 
&obidcius  naturamfcquiiUi  Mcnoch  r^?»/ 370  ». 
j^^./.^f.Dcclaraturq  linto  utlocum  n<)n  h^bcat  hlc 
'^uit^c*  s  principalis cafus.quando  plurcs  vocati  fu- 
crunt  :uj  Bominc  collcft  v  >,ut  fi  leftator  dix  t>lB- 
^il.tUdhbcrosSempronii  &  Cajum  qui  ipiefuic A 
^libcrisSempron  i^hocetiam  cafuC^tjus nnacuma- 
rliis  farc^dft  in  ? iriles  Comenf  in  i  LuciM  Titiw.  f. 
\Lucit44  Tititu  teftament  deLz.iocm.Scn.conf.io8» 
lol  t  f  quartoconfirmat,lib.j,(^JS»inl.ult  coiuh. 
s  ^f.quartofingtilariterlimita.  C.  de  impuber.  (f^  Mliii 
fubfiit:c^ui  fi.  ii.terprcatilunr^  §  Zwriw,qao  loci 
tertatoritil'g" vcrat.  Pix  i^^ljm  mcum  'arivolo 
libcrtis,libertabusq;  .*r!ci$j&  quos  hoc  tclliiinencd 
manu  m.hi  3c  Scix alumrsc mcar  Jta nede  aomtnfc 
famihxmciecxcittjdonecad  unam  piopticca^s  fver- 

<  vcniaf. 
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rlt.  XfllL  de  voluntate  hmhm.  ^o^ 

▼cniat.  Cumcnim  ,  inquu  Cumcufis.  illaScjaefTct 
&ipfacxUbcctis,  fiib  co  uoffiincccUcclif  ofiiic  c5 
aliis  coaiprchciifa :  8c  fi.ccftat©r  cxpumcudo  dcm- 
dcnomcnpropdum  ipfiusSc:ie,aliqualcm  majo- 
xcmdiled  oDcmcrgacam  oftcndicnom  tamcn  to- 
kiic  tcftator illdMOQ  plus  dcbcrc coufcq  li ,  quam  fm- 
guio«alioslibcrto«.  ,  , 

Dcclaracur  fcxio.ut  hicqaintusc^fuj  principt- 
lislocumnonhabcat,quaJoccllatorvocaficpoIt- 
kumos,ucfidixit,infticuoScmpro«iu  &filios  na- 
(cituroscxTiti^,hoccafufili»  illiTiciifucccdcnc 
ia  cap ica  &  viril.  /.  qHid4releg  \§.ult.juncia  l.  utrum. 
qnprmc  f.dirtbJHb.^ihiA  Bartol.  &Socin.m^/./. 
utrum.n  2..]x{.in  uh  LcoLult.i/  quintolimit.C.deim- 
pHber  &  aUu fubjiit.  KiiiR.conf.^j  n.  i  i.Iib.  i.  quia 
•.hil  poccft  impatari  tcftaton,cxquo  nonn^imina- 
f  it  proprio  nominc  fil«os,cx  quo  nondu  nati  crauc* 
Pono diTcrrum  cft^quadn  tcltaciir  vocavit  tiim  na* 
Cosquamnafcituros.&illosjamnacosnon  nomi- 
^avit  proprionomincquos facilc nomin arc  potu- 
iflct.namtjncin  ftirpc^  no^  auttm  ia  capit4  vo- 
Caffcpra:famicurRuin.r^^w/.'i^4.».  loltb.t. 

Dcclaiatui  fcpt  m6&  ultimoqnadot  ft^cor  no- 
minalfct  pr  usnon  incpropvK'  fil  os  illos  6:deind^ 
nome app  lUtivu fubiunx  (Tct ut fi dixillcf.inilitua 
Caju  &M«viu,T  tiuma^Srmpruniufilics  Tir  ij 

hoc  calu  in  viril.&capit.  infticati  ccfotur  didl:  filii 
Titii.exquot^fticor  pritmifitnomcncorum  pio- 
fi\Mm»]2\  inlult.eol  ult.  f.feptim.  limitnt  C.  deim^ 
^uber.fffalii^fubftj.KMiiii.confpy.n.ii.&i  \.Ub.  x. 
addu di  tr* d .  [ i onc  B  *r i o l . /.yj!  ferv  comm un  ita. ». 
i.i/.tertiocafu.f.  de JlipuUt.ferv  fi fervu^ acquirit. 
<;a)o&ali  sdomini$luisCujus,cuiu5nomc^pr  i 
f*uitcxprcflu  habct  lim  dii:aliiTcr6domi.  ifimul 
^liadimidia:EiBtrtol.fcquit,Mcncc  ineonf  izi 
3 .  i.  i .  Y»lc       Rttitt.i»  c^nf.  9  7  •   1 1   2.  «iun  <  tt 


'to4         Lth.hdeulttm.Volunut.  ^ 

di;ioncrn  ccffarccrconjcfturif.  5cxtus^  uttrnnu^ 
cftcafus  ,cj^ttand<»  ccftaror  itiinftituicj  Titius  un^ 
cum  fiUislurs&S^mproo.ms  mih>  haerrdrs  fuotOj 
hoccafu  Titius  cottf  q^iitur  -^.mdi-im  hxrcdi- 
t-^tis  cum  filiis  fuis  :  alrciam  vcto  dimiditm 
Scmpro^^ius,  fiq  iiJctri'  Tititti  8c  cum  co 
uoam  f  lam  perf->naT3  conft  tnu  t  /.  uU,  C.  dc^ 
impuber.  ^  nltu  fuhjlitut.  Mflioch.  libr.  ^-  prs^ 
fumpt.  is,  num.  ji.  Eiccndi  ur  ptim6>  ut  Iq-. 
icum  habcat  hic  cifus  etia.TQ  ia  fabft  curionf. 
bu5  dircclis  &  fi.^ficommi/T^riis  D cc.  conf  310. 
nHm.6,  vetf  *videndum  efl  efgo.  R  iin.  conf  f  7. 
num.  12.  lib.  1.  Eircod  tur  fcc  ;nd6  uc  ^rocc  lac 
ctiam  quando  Ccftator  cxprcffilT.t  nomina  pro- 
ptiaiplorum  filioruai  poft  nomcn  app^^ati  Hrt 
JLmn,  conf  9 j.num.  le.  us^adfatem  lib  1:  Drc. 
€onf  j20.c3^}8i,ubircfpoudriuiii,fi  tcftstor  io- 
fticuit  hrrcdcm  fiUara  propriam  &  co  qiiaa- 
docU£iqacdccc(icntc  volnit  booa  fua  pcrvcnirc 
«d  Ulyflcm  &  cjus  filios,  vidclicct  Matrhxum, 
tlifinum,  pjmscfium,  Gabricl^m,  &  ad  Joan- 
ncm  Conradum  ncpotcm  didi  Ulyflis  ,  duaii 
partcs  tantam  clfc  conftitucndHS  Sc  dimi- 
diam  clfc  afT^gnandam  UlyflTi  una  cum  cjttf 
filiis,cum  &hoc  in  cafu  p-^ifcr  &  hl:i  habcantur 
pro  uoa  pctfona  :  alt^rani  tcr6  dimidiafi^ 
dandam  clT'  C^nrido  ncpoti  ,  nam 

"ctfi  pcrtonac  filiorurn  Uiyffu  cxprcflTcc  fucrnnc  fab 
^ominc  proprio  :  anamcn  rcftriftivi  id  faAum 
non  cft ,  fcd  d:  m  inftrativi  id  fig  r  ficandum  filiof 
jpfijs  UlylTis.  Ecpcrindccft,  ac  (i  nomina  pto* 
briinouLiir-c  cipr  (la,cum  ad  dcmonftratirfr 
iicm  ttnVum  cxflrdra  fucrint  ,  Mcnoch.  libr,  4. 
^TAfuTnptr  18  ntim  55.  Co^trad.cu  ^pfc 

'Tk^wu.co^f  if^  nam.  yverf  efl  o*  tertim  c^jm. 
'libr.  i.  iuliac  fifti  Ipccic  :  Tcftatjrica  Uixerat^: 


^  Ttt.  XVUL  devotimtatelMtfdm.  yoj 

^olp  ut  omjiia  bont  mca  dcve^jaqt  JoanQcrn 
^arcumeiu^^iic  filios  If  gitimos  ^naturale$>  yi« 
^d^licccp.ilad  nwm  ,  Hcfik  ircm  &  A*  ^clum  ncfo- 
rtcm  cx  ff:i(rc  j-oaisnit  Maici.    Rrfpo:  dit  Rui* 
%ius  Joannem  Marci7m  cius€|ue  filics  >  PaladiQuifl 
Hftl jfcm  f  rccc  lcrc  m  virdcs  una  ciim  Angc- 
4o' »  a  quc  ica  cj  ncaor  parrcs  cil^  conllitUvnd^s^ 
quarun^  crcs  J6£nni  Marco  ^   duobus  c)i^;^> 
'^fH  d>rt  vol^it  ,  q  »artam  vcib  Angrlx  Vc- 
*^tim  Mcfioch  us  lihr.  4.  pr&funfpt.   18  num.  54, 
.^icit,  fc  crcdcrc  hoc  |toltrci)>o  in  cafu  Rui- 
>|iuq;t)  naii  rcfpond  ffc,cu  n  (\c  vctifimi^.ius  tcttar 
torcm  illum  vpluiflc  cuqfidcrarc  ftirpcs  &  noa 
'ilCiipita,  nam  cum  habcrot  Joannf m  ^Jar^^u.n  frar 
likrena,  §c  Ang^-luin  cx  prxdcfandlo  alc(r;o  fracre 
%c(potcrn  conf^dcravtt  ,  quod  fi  in  hum&nis  cq 
(empotc  ccftamcnci  cflct  f  atcr  difti  Angcli  gra- 
liuarqual  sc  tT>fpf<)JoanncMarroieos  ^  ;Ualuec 
fiaeredcsfcciff:? ,  ita  crgi  praemortuq  Angcli  pt- 
trc,vo!uic  ipfum  Augclnm/ obtiucrc  locum  cius 
l>itris(icati  6{  jurc  commuoi  in  fucccinonc  i^ica- 
l^aci  obdnct.    Et  idpo  y»>luic  dim«diam  dtri  Jo- 
^nni  Marco  i|na  cum  cius  fili  s  & :^liam  dimidi  m. 
Angclojn^ciDquit , Maioth;us,obftarc  cJipnfidc- 
irationevi  illam  Ruioiiquod  ubi  plurcs  oom  na« 
tim  conjunguutur  in  ejdcm  orationc  in  viritcin 
Hjuilibct  admi(catur  /  nqnnHTjqHsim  ff.  ad  TrebelL 
^am  hoc  cafu  >  An^clum  faii|c  nomiuatim 
jKranjun(flun)  Joanni  Marco  cius  Paciuo  ;  non 
'4itutcm  Paladino  &  Hc6lori  ,  c^uorum  nomina 
iliroprit  facrunt  demonltLaciv^j  noft  auccm  rc- 
•Rrf^liTC  cxprcfla.    Non  cciarh  o1>ftarc  >  inq  lic 
Menochiu»,quod  Ruinus  putatf.  ultim.  Codic  de 
^^mfuber.     ^ilii^fHbfi^tut.  non  hAberc  bicvmq  , 
^o£IiisiomtMti  cum  patrc fucrUnt>  cx^rclEis  f-r». 


o     ^  -x-  Lih.  L  de  ultim,  Voluntdt. 

prii«corumnominibus  uoh  inari,ntaj  vcrius  cflc, 
izno  iiAbcrc  Ijcam  Dzcixis  conf  38«  Exccndicur 
tcrci6>ut  locum  habcatictiairifl^lii  (iaccmaoci* 
'pati,aim&  cunc  yooaci  cum  pacie  confcquua- 
<tar  unam^ortioBenir(!lammod  )>cum  &  hoc  ca- 
fufinc  una  «Sc  c^idcm  pcrfona  cum  pacrc  ,  ^ali^ 
«c.  Corn.  Ciirt.  Jiin.  &  Cot^iinl.ultim-  CodicJi 
4iimpuber.&aUi€  fubfiitut.  addud:  ca  rjic:onc  quod 
dixcric  Juitiaianus,  facrcm  &  filiunn  nac  jca  ccn* 
feri  unam  &  candcm  pcrronam^  qaac  naiura  lo- 
cum  habcc  cciam  in  fili  s  cmancipaitis*  Vcruaa 
^untrarium  cflc  fcrius  &  ccffjr.cc  parria  potc» 
ffticc  ,  ccff;4rc  ctJam  id ,  quod  in  l.  uUim^  Ccdic. 
Idt  impHber.  ^  aUi6  fubfiitut,  ftatutum  cft  >  &  pa. 
triam  poiciUtcm  ,  quxjuiis  civilis  cft »  illam 
ciTc^quaccfHcit^  uc  hoc  ia  cafu  fiiius  &  paccr  hi*i 
bcaniut  pro  cadcm  pcrfona  folunt  Jafon  ind.Ug. 
uUim.numir,  ^ .  *verf  intelUgefecundo  glof.i»/ 
fer^.fi  quu  hominem.ff.  di  ixcept,  reijudicat.  im 
l  X.  Codic.  quidtste  fe  ixcufar.  Mcnoth.  Ub.  4.  pr£r 
fumpt.  1  ^.numer.  37.  ubi  canacn  fubjicic  .  difficili 
camcncircacomn  ur.i iila^pinionc  in  praxi  rcco- 
dcrc.    Cxccrum  /•  ultim.  Codic  de  impubir.^aUiH 
fnbftitut.  locum  Kon  habcc ,  (i  c^-ibcor  iulluuic 
Scmpronium<&  Cajam  cum  rjusfilitS  ,  nam  hoc 
cafucrcs  pirtcsfunc  con(iicucndc>una  ctic  Scm- 
pronii>  alccra  C^joc ,  crrtia  filioram  Caja?  ^  noa 
cnim  jurc  caucum  rcpcricur,  quod  miier  &  filiai 
procadcmpcrfo^takabcanturCorif.  ind.  /.  uUim, 
numer.  10.  Codic.  de  impuber.  ^  aUii  fubflitut^ 
Gomci,  ini^.aSiionts  numer,  9.  Infiitut.  d$  A3i§'» 
nib.  Ruin.  conf  1x5.  nUmtr.  17.  libr.  j.  Hicroo. 
^,Gabricl.^«»A  1 3o,»;<m.  xx.infin.Ub.  i.  Bald^.m/. 
fiquisaEito  ff  de  ufufrucl.  adcrefc.  RonchcgalL  inl. 
reos.^.  cum  in  tabulu.num.  ^^.ff.  di  duob.  reii. 
^och.  Ub.  4.  ptijHmpt.  18.  num.  j^.   Idcm  eft  di« 
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mmrimUw^i  1.  mx$h*gi  md  L  Cmmtimn  J§  fslfk^ 
Illa4|MMqtt|gKaiir  4  fiiti  oi<ii«c  iaceedi  to  voca» 
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Kcm  fiibfticationem  tcI   per  fidcicomimiiaii^' 
•m  Tocnsi  piaeiooMMiic  i       dJtibgui  io^eivc  ^ 

PciilMaciili^ eft  y  qaaii(lo  patec  ti^llitdc  fiM^ 
nc|rotes  ^  hocm  caia  recandnai  CMHDuacni 

«ft  rii^pdcn-cipieft^T^U 
^i^reMteife liirt nft t  k^M  niiMtm  £ci»*a|| 

i^Aonc  cflc  pcr  ▼ulgarcm  (ubftitutio«cm  L  cum  ' 

^pitdmnrgtU,  in  fin  ^  ibidem  Socin.  Scntor.  JiM/7f* 
Tj^wff f^imm  $Q quAmd^^yi^fiMiMtdfLmmKi^ 
/».  hX^mJnprim  kBtntnm  4^.«^  TMHt^ii  Ai  fi% 
^iMiifi«3  5  6  ffdeiiberffji^p^lmm  U^ein.  Sen< 

H^ff^ )       yf.mA^mmfis^m.  7.  j6^tmf{mmu 

m^ylik€y1it€4mmf%t^^^  n  9.&i:Mfx4%.m  4Jfm4i  ^ 
*.90nf.8t.n,i  I./. i.Socin.Jua^tf9/.8 i.ii.xi. /.i.Corlu 
1^/1}  /i^.i. i£aiil.Tcr»att^ao^i  Jui.Clat  f  j|b 
vjlbliiiiliif w  fjteo  ti.yfi/fifli«»mMMoMi^  '  * 
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quim  fidcicommiflsiria.r^/».  i.  m  fin,  Je  tejlamenf^^ 
.      6.    Ec  boc  frxferrim  in  picrc  crgi      laoY^  ; 
^ucm  oQcre  fidcicommi/Ti  noUc  gravarc  prae- 
{\imiinr  Jeg,  extribu4»  Codic,      inojfic.  tefi^ment, 
Ampliarur  hic  cafus»  ac  cciam  obciacar /c|U  ucio 
|>accr(ubfl>tuic  filic  fp  orcsi  vcl  e.icum  fiiios  naai 
&cuacij  filii  ccufcncar  fubfti^ui  pci:  vulg^r  m 
^ocinus  Scn^.or.        ii  ynum  ^Jib.  i  Galiiau- 
Iz.inL  Gallm  §  qufdam  r^^t  num.  lo.  ilidem 
Alci^tus  in /ect^nd^  le^lura  num  47.  ub:  t^ftjtur 
ica  commuacm  rflTc  opii.«iopct^.    U  (rnt  iDe- 
cius  ^^w/  P5.        4.  /» yf».  ff^  ilidim  in  Mddition. 
Molinarvis.    Rcf^nngicur  vcro  hic  primus  cafuf, 
^iicprecedu,qnai}iia  ccibtor  i(4  dix  t  :  liifticiio  \ 
filiUm  ,  &fi  DQQ  vi^crer,  ncpoccm.    Hoc  c^fu 
Jicpos  ifte  dicicMv  p:r  fiJcicomm.niiriam  yoca-  I 
tus  Alciatus  in  L  GaUhs,  §  ^uidatn  re^e.  in^pfim^ 
JeSiura  num.  47  BaUI.        540.  libr,  5.  Corn. 
y€onf  Z26»  libr.  4.    H''^^  camca  incvll#gic  vcrum 
Aldacus  nifi  aliqua  adcifrc  con]c<^ra>(j^via  coIIi« 
.gipofTcc,  ccftatoicmfcnfiircjf  fi  fihu£  fuu  ,fc  viro, 
^inorerccur)  qui^cunc aepos  mcclligcrccui:  vocacus  1 
f  crvulgarcm  Corn.r^i:»/  iSi-Ub.  5.  IdcmaicAl- 
TCiacusquafidofiliusperiicimpubcs,quia  aidbaicdi- 
xcAa  pupilhris  pocins,  q\iam  fi  icicommiiTarit 
,|»rxfumicur  juxcglofi  inl.v^rbisciviUkHi-fi'  devul- 
gnr,  ^pupiUar, 

5ccUMdus  c/t  cafus  ^  quando  ccftator  inflituic 
fracrem  &  cius  filios  ^  ficquc  vocavit  cps  ,  quos 
.neccfrc  Aon  habuic  vocarc,  hoc  cafu  cuni  ccfta- 
torufusfic  Tcrbo  infiicuo  mcrc  dircdlo  >  filii  fra^ 
tris  praefumuacurvocacipcr  vulg&rcm  non  auccm 
ftt  fidcicommifTariam  Socinus  Senirtf.  in  l.  Gsl* 
^/U4,  $.  quidam  reSle.  num.  7.  'verf,  fecundta  cafm 
ibidem  Alciacus  in  prima  le£iura.  num.  48. 
4jlcft«tur  con»nuocm.    Dcciusr^n/  105.  num.4. 
-^r  /  &conf 


Go9gIe 


TiV.  XVUl  de  voluntate  htersJum^.  f « 

tonf.  2^!.  num»  i.  Al  x.  in  d,  §.  quidam  reife  ^ 
tonf.  11*  w/  5.  Antoii.  Pcrcgtin.  fideicommijf^ 
Mrt.  is.num,  4^  Menocb.  r^/sf/:  85.  num  78.  //t.  i, 
DiflTcMtit  Paal.  Caltrc-  f.  conf.^jO,  Hbt,  ^ 

TcrtiuscftcafUs  ,c^uaiido  tcfbtorita  difpofHifijf» 
irrftituo  Tit  um  fil'um  mr um &  illi  fubfVituO 
Semprbiiium  fracrcir  mcum  8^  c-jusfilioSjhoccafu 
C  idmifla  illaopinionc  quod  fol  cctfiiii  noii  fuc« 
ccdanr  sequalitcr  rodcw  6[uc  tcmjiorc  cum  corum 
patrc)  fihiij  ptfltfumuntui  vocati  per  Tulgarcm^ 
non  aiit^m  pcr  fi Jcicoit-miflfam  :  atquc  itm 
Scmpronti  s  ndn  cft  grivarus  oncrc  fidcicom* 
miflfi  '^'^gfl  filios  &  dcfccndcntcs  fuos  Arctin.  iO' 
L  GaUh6.  U  ^uidam  teilhnum  '4..  &  Socifi  Scnior. 
niH».  8.  verf.  Urtit44  cafuii  (^  ibid,  TQrnicll.  n$ifn^ 
5^.  Alcx.  eonfi  ij.  num*  7.  /ib.  4.  Socin.  Scnior» 
€onfillJib  i.  Diciusccnf  i^.j  num.i.  ^conf 
±^t,  num.t,^  4.Pari(.  conf  ^z.  num  1  iMb.  i .Ruio. 
i;onf.\ijihUm.  ],confj8  hum  6  ei>nf  j266.  H.  ^.lib. 
Sotrfn.  Jun.rO»/ 8  iz.i^cdnfi^6  nnm.  4  /ib.^. 
V^if^inlhAredesmei  §:u/rf.  ad  TrebcU.  Boti.decif 
1  8*j.  t^.  Mdht  ind.  §.  qnidAfn  reHe.n  49.  Ccphil. 
incdnfj^j-i,  /ib:4  H  cro-.G  brirl.ro»/ izj.num.ii. 
lA^no  h.tonfs^.n,y9.lib.j,  ^confi76.n.j.lib.  • 
4..  /ib.^.prAjumpt  ji.Hum.  6.  cjUis  hzc  fubftitu- 
tio  coiicc]^  ti  cft  pcr  ^'crb^m  lubftituo  finc  alicjuo 
•rdjnnilo  5  q«^o  fig  ificacur  tra<flatuS  tcnvporis  fu- 
luruj,  ebid  folum  vulg^tcm  iufcrt  9 ijam hoc jure. 
ff.de^iilf;ar.t^pUpi/lar.  UinG\.  in  l  Luciui.  quAjl^ 
fenu/t,jfeodem.  &iDdubiofubft  tutio  p  a^fuinitut 
diieftaronfidcicomm  iTatia  Lu/t,C,de  h^red.in' 
fiituend. 

Ampliatur  i.  ut  pro^cdit  etiam  hapc  tradiri© 
ic  cafus  ,  quando  tcftatgr  ita  difpofuiffct  :  &  fi 
filius  mcus  dccclfcrit  fine  fil'is>  fubfticuo  $cm- 
ftofiium  fracrcm  mcum  ,  &  co  nom  exiftcnte 


jo  •       Lit.  l  de  uUim.  VolUnUt  t 

Tcl  non  eitante  ,  eias  filios  tcI  dcfceB  jeDt^C»  % 
Kafn  aHhuc  hoc  cafu  filii  illi  vcl  dcfccodcntes 
.Scmpronii  noDpiaefumuQtur  vocaci  per  fidcicom- 
mifrariam,  fcd  folum  pcr  vqlgarcm  quandoqiii- 
vcrbailla,  nojiexiileotc vclcxtaiue,  habeac 
]iuQcfcnfiim,uc  referaniurad  tcmpus  evciuencis 
cafus  fubftitutinnis  mortuo  filio  h^erede  pi  imo 
/inrfiliis, Qoo  autem  iDccrpr^tari  poflunt  hoc  id 
feafuj  videlicet  quoties  vel  quandocunquc  noo 
^cxtabit  fiater.    Atqae  ita  vciba  hacc  non  com- 
pcndiofam  ,  fcd  vulgircm  taot  m  fubftuutio-  . 
licm  lignificant  Aochoran.  conf,  x)6.  Abbaf. 
smf^o.  lib.  i.Cortk,conf.%9y  lib^  i,  ffjf^  conf. 
iih'  3.AIcxan  conf  ii  lib.  j.  ]^(.conJ.  134.  col.x, 
lib.  I .  Decius^^n/.  6  3 .  Socin*  Juq.  conf  t  80.  num* 
6j*lib.       PariC  conf  74.  numer.  17  /ii.  i.  Tor- 
tiieli.  inl.  0^1106, §.  jfiidamfi£ie,n.6^  ffidi  libwr,  fji» 
fnjlhum»  , 

Veriimreflringiturhiccafus,  utnon  habeai  lo- 
cum  quando  conjeduris  colligi  poteft  teftacorcm 
▼oluiirc  vocarc  filios  illos,  vcl  dcfccndcntes  fra- 
crisfuifubftitup  per  fidcicommiflariim  atque  ica 
ToIuifTe  gravare  f  atrcm  fuum  oQcrc  fidcicotn* 
xnifliergatihos&dcfccadcnccsfuos  Menoch.  /i^« 
4  prAfnmpt.  71. 

Ha;  autcm  conjcAmx  partim  cx  vcrbis  fub- 
flitutionis  partim  ex  mence  colligancur.  Prims 
cft  conjedura,  quat  cx  vcrbis  fumitur,  quando 
teltator  ita  fubftitaiC  :  iDfticuo  Cajum  fitiuna 
xneum,  &  fifihus  mcus  dectireiic  finc  libcris  ,  ei 
fub/tituoScmpronium  fratremmcum>  cui  quan. 
docunquc  dccedcQti  fubOicuo  ejus  fihos  8c  dc* 
fccodcQCcs ,  hoc  io  cafurhhi  illi  Scmproaii  fuiir 
Tocaci  pcr  fideirommiflTariam  >  cx  quo  per  com* 
penriiofam  fubfticuci  func  ut  figQificanc  illa  ▼CC'*  , 
ba»  quandocun^uc  dcccdcAii  Socia.  Scnior. 

TorAicU. 
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Tornicll.  in  l  Gallus.  f .  quidnm  ndi  iUe  num.  ^ • 
^0rf.  quartHs  cftfm.  ntitner.  66.  'verf  circa  primum^ 
lAcnorh,coriJ,  ^ynum.  81.  DccUn,  conf.  i.nHm. 
1.  j  X.  Jgb.  I.    Idcm  cft  io  aliis  rcrbis  ,  qua;  com- 
pcndiofam  fubftitutioncm  hanc  fignificarcnr, 
ut  puca  fi  iciUcor  ita  dixit ,  Sc  f\  filius  mcai  dcccf- 
fztit  finc  iibcris  ,  ci  fubftitno  Scmproninm  fra- 
crem  mcum  ,  Sc  pod  cjus  mortcm  cjus  filios  tcI  1 
c!cfccndcnccs,ilIavcrbi,poft  cjus  mortcm  figni- 
ficaot  fubftitutioncm  compcndiof.m  BartoL  in 
I  Centurio.  num.  i^.     de  vulgsir.  ^  puptUar,  & 
i\y\dtmK\i'n  numer.z^.      Ripa  numer.  150  $a- 
pia  in  L  precibu6.ad  Jin.  Codie,  de  impuber^  aliii 
fuhJIitut.%0c1n.Scn.  cnnfi%,num,  14.  libr.  5.  Ema« 
Bucl.  Cofta.  ifi  cap  (i pater.  in  verbo  ^fi  decednet. 
numer,  1,  de  tejlament.  in  6.  Mcnochius/fi.  prA-^ 
fuTPsp/.^i.  num,  9.     priffimpt  yi,n,  11,  DilfcDtic 
Galliaulu  ind,  1.  Centurio.     Ec  proptcreafilii  ilU 
Sempronii  prsefumuncur  atquc  ccnlentur  vocatt 
per  fidcicommifrum  ,  at^uc  ita  in  fpccic  fcri- 
pfcrunt  Socin.  Scnior.  confit.  in  j.  duhio  lihr.  j. 
Alciar.  in  i  GaUm.  $.  ^uidafn  reSte  in  prin.  leBur* 
nttmer.       &  ibidcm  Tornicllus  ^  ^7.    Idcm  - 
qaoi^ucjuris  cft,  quando tcftatordixit,  fubftituo 
SchDproninm  fratrcm  mcum  ,  &  poft  ciim  cjus 
filtos  &  defccndcntcs  j  illa  cnim  vcrba  >  &  poft  ^ 
-cum  ,  idcm  fignificanr,  ac  fi  dii  (fct ,  poft  cjuS:*^ 
mortcm  ,  non  auccm  poflant  fic  cxpbni ,  poft  > 
cura,  id  cft  poft  dcfeftum  fubftitutiorjis  coibtac 
in  fratrcm  :  cum  vcrba  ilia  rclata  non  fint  ad  ca«  \- 
f:  mfubfticucioQis^fcd  ad  pcrfonam  fratris, at^ne  ^ 
ica  compeodiofim  fubftitutioncm  (ign  ficant,  £c  1 
pcrconfcq  cns  filios  illos  ,  fu  iTc  pcr  fidcicom-  \ 
mtflum  vocaccs  Curt.|un.  fi>»/3  8.  n,  4.  TorniclK  > 
jnl.  Gallu^y^  <j:iidam  rt^e ,  ».  67.  'yerf  fecundo ettatm  \ 
fotejl  ff.  deliber,  ^'['Ojihum.  % 

Idcm 
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Idcm  diccndurt)  cft  ,  quaudo  tcftaror  cft  ufui 
ia'iis vcrbis,quibus  rolit  concij»i  rubl^itiui  .  coin- 
jp.ndiofi  ,  mzm  tuoc  fcmpcr  dicuntiu  ij  filii  pcr 
fidcicommifliim  Tocati  :  cx  cj.io  corrpc^diofa 
icontittct  fidci  commiflajiam  Mc^ochi  s  Isb-  4. 
pr^futnpt.ji.nuki,  li.    Idcm diccndam  cfti  quin- 
do- tcftator  ufus  iUa  Vcrbis  cjux  fiJfi  ci^mm  fla- 
tiam  fubftitutionfcm  fole.;tfigrJficarc,ut  fi  dix  f- 
fcr,  fidcccircritfilius  mcus  fiticlibcris,ci  rubftitao 
Scmpronium  fiatrci»  iticain  ,  q^Ji  deiudc  rcftit  .ac 
fililsvcldcfccudcrtibujfuiv.-clfimilibui  aliis 
bisufusfuiirci.  McBo-h.//. num  i  j.    S  cnnda 
fcftconjcduta,  qiia  diciu.us.  hos  frattis  filic  S^cl 
dcfccndcnccse(rc  iukftitutos  pcr  fiJrico'V  cift  .ni 
froriim  patri,quandu  (cA^  t.  ft<  tor  ufus  cil:  his  vcr*  | 
bis,  &fi  ^!iu$mcusdcccff:riifi  '  cfil  ii,cif  .bft'cao  1 
Scihpronium  fratrcm  mciim  &  cius  fi  i^s      dc«  ^ 
^  fccndcntcsgtadv^tim.  j 
Hoc  cnim  Tcirbum  ,gradittfli ,  ▼€!  \c  gradu  ia 
gjadum,  fignificat  icftatorcm  voluiirc  g-avarc 
Scmpronium  fratrcm  fuiim  tcftiiucrw  iu'S  dc- 
fccndcatibus  Toraicll.  in  L  Gallus*  §.  quidam  ri' 
&i,  num.  69,  verf,  cifcA  ftcundum  cafumy  ea  raiio. 
Iicufus  cftTornicil.  (j^od  ih  fubftitunonc  fidcii 
commiflarit  ficri  &  confidrrari  puflu  t  voulti 
gradus/ peto.^.fratn,         cum  ita  §.  ih  fiJeicom- 
mijfffldelegat.  z»  l.  uUiTii.  C  de  verbor.  fight^catiorii, 
qucmadmodum  &  mulci  grad<.:s  poiliint  cokvhdc-  f 

cumirp  teJiamento.ff,de  hared  in^ 
fiituend.    Cxtcrum  Mcnoch.  lib.     pVAfumpt,  7  i. 
1^//;^.  14.  ait>  confidcratiodem  hincnou  Udis  lu, 
tacu  vidcri,  quod  non  fccjuaiilr  in  fubfticutione 
fidcicommiiiaria  pluics  giaJus  fini   ppfluoc:  1 
crgo  hrc  tcrba  dc  giadu  in  g  aJum  figoi-  ^ 
ficaat  fidcicommiflT<riam  >  fqiiidvm  poflunt  fi-  i 
guificare  dirc(^tam  vulgarcm  ,   in    qua  (  ut  1 
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ipfe Toroicll.  admitcit^  plurcs gradus  admitti  poCi 
faat  v  Ht  cum  ha:c  vcrba ,  d r gradu ingradum  pof- 
funt intclligi  dcvulgiri,  in  dubio  aci  cam  icfcrri 
dcbrnt,  cuai  non  prxfumacu  in  dubio  fideicom*^ 
miflaria.  Trrtia  cft  coojcclura,  quando  tcftator 
itadixit^inftituoC-Ajumfiliummeum&fiipfc  dc- 
ccflcritfint  fi4is,cifub^ituoScmproniumfratreai 
mcurh  vcl  r  jus  fi.ios,  hoc  c  afu  ilh  fAu dicunrur  vo- 
cati  pcr  fidcicommilfum >  ut  fcilicct  Scmpronius 
tcacatur  reflitncrc  fihis  fuis  Dcc.  confil.  9  y .  ?2um.  4. 
cujus  opinioncm  dixic  communcm  Jul.  Clar.  §. /f- 
fiajvent,  q,  80.  Verum  diflcntit  poft  alios  Alciat* 
^ejponf  ^^^.infin.^refponj,  ^j^z,^conf.  qui 
tcltatur  rommuncm  cflcfcntcntiam  adverfusDc- 
citym.  Qu^rta  conjeftura  cft,  quando  teftatorica 
difpofu  t:  &fifiliusmcus  dcccflerit  finc  filiis ,  ci 
fubftituo  Srmpronium  fratrcm  mcum  &  fucccflivd 
vclordiocfnccc-flivo  cjus  filios  vcl  defccndentes, 
Tornicll.  i»/.G^i7^^^.§  (juidtim  reiie  ^num,69.verf. 
ifuod etiam  ab/f,  dubioff.de  liler,  pofthum.  Ea  ra- 
tionc  ufus  cft  TorniclIus,quiaordofucccfliYUsita 
intcUigi  &  confidcrari  potcft  in  fidcicommiflis, 
ficuti  10  dirr(5la,&  fubjediaipfamatcria  cftapta  ad 
fuf<:ipicndum  hunc  fcnfum  fideicommiflTarijE,  cx 
quo  fubflitutio  fada  filio  tcftatoris  cft  compcn- 
diofa,  q')ac 5c fidcicomnriflariam continct.  Vcrum 
McnochJib.^^prdifumpt.y  i.num.i6.  eriftimat  c6- 
fidcrationem  hanc  non  cfl^c  fatis  folidam  >  cum  ia 
dubio  rcfcrri  dcbcant  vcrba  h^c  ad  Yulgarcm,cum 
&in  cafucceflivusordoconfidcrctur,utipfc  Tor- 
niellus  fatctur  ,  &  quod  fubjungic  Tornicllus 
fubjcdiam  materiam  fignificare  compcndiofam 
fubllitutioocm  ,  vcrumcflc,  quoadipfum  filium 
teftatoris  &  cjus  dcfccodcntesi  &  idco  compcn- 
diofamf;4(5tam  filio  tcftatoriscrga  fuos  dcfccndc- 
tes  non  iafcrrci  fa^am  cciam  cflc  compcndiofam 


rktrltcftatorisergafuos  dcfccndctiteSj  cnm  fpe^^^  ' 
ciEcd  ficri  dcbcac  co  ingradu,  dc  quoagitur  fic-  ;  | 
\itifcripfitidem  Toroiellus ,  in  l.  Gallusy§,  ^%idam 

•  teBe,nHm.66/verf.dubitatioconJiJiit:  Rcpugaat  ct-  , 
iam  Tomiclloauftoritas  multorura  ,  quos  com-  .  . 

^i^  •mcmotat  &  probat  Ruin.  con/il.  ^i.num.j.  verf^  \ 
comprobatur,f^conJiL i  ^^^num.  ip.  verffedijlist 

'  'W;7>.io  //i.i.quifcripfcruntvocatos  ordinc  fuc- 
ccffivo  pofTc  intcUigi  pcr  vulgare  vocatos:&  quanr 
quam  ii  loquutur  dc  vocationc  tacita  ordipis  fuc- 
ccffivi :  attamrn  vcrc  idcm  cft>quaqdo  cxp rcffilfcf 
'tcftator,quod  fucccffi  vcfucccdcrcnt :  cum  par  vit- 

r    tusfit  taciti  &  cxprcffi.    Quinta  cft  conjciturai 

•  quandoconftattcftatorcrntcciffc  fubftitucioncm 
rcciprocam  fideicommiflariam  intcr  dcfcendcn* 

,   tc$ipfiusfratrisfuifubftituci>tunc  prxfumitur  co- 
.  iam  voluiflcfubftitucrcpcr  fidcicommiflu|B  filioi 
%atris  fui  ipfi  fratri ,  cxcmpli  g.^-atiaj  tcftator  ita  dif- 
.  '\  pofuit:  Etfifiliusmcus  dcccflcrit  Cbc  libcris  >  ci 
»  V  ;  fubftituo  Scmpronium  frttrcm  mcura  &  dcfccn- 
,  ^  dcVtcs,&  quandocunqucaltcripfotumdcccircrifc 
fublftittto  mpcrftitcs  vclfupcrftitcm.  Eft  luc  ccr- 
tnm,  dcfccndcntcs  illos  Scmpronii  cflc  invicem 
fubftit\itospcr  fidcicommiflum :  &  hocmodoin- 
fcrtur,quod  &  ipfi  dcfccndchtcs  fucrunt  fubftitu- 

^  tiScmproniomajorifnopcrfirtcicommiflrum,  So- 
tin.SznJnl GaUu^»§  qriidamreSlhcolum.uUfm.verJ 
'   [  i^itartw cafu^.ffJeliher.  (^f  bjlhum.  &  ibidcm  Ru| 

i  bcu5Alcxandrinus,;;«;7?.  1 18.  &  Tornifllus ni^i 
^  y^.verfquoveroadjecundfim»  &additTornicIIi 
^uatuorargumcnta.  PrimurAcft,  quod  una  pai 
tcftamcntialiam  dcclarat>/.^«/;J'//f^5,/.jiyiri;i^^/; 
fium,§.ultimffde!effaf.  i.crgicx  fubuituiionc  i 
dcicommiflaria fafta intcr  ipfos dcfccadc^tcs  dc"? 
claratur  ctiamfadla  intcr  fratrcm  &  fubs.  *  Alc^ 
rumargumcntum  dt,  quod  nulla  divcrCtacis  ra- 
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^fijTaftigtfari  potcft,  quarc  tcftator  voldcrit  ipfos 
dcfccadentes  cffc  inviccm  pcr  fidcicpmmilluni 
fabftitutos,  5c  nonidcm  volucrit  intcrTratrcm  & 
cjus defcendentcs. Tcrtium eftargumcncum Tor*  ^ 
iielli  y  quia  ?ix  dari  potcit  cafus.in  quo  verba,  quae 
dcaotaot  ocdi^^'^)  <)uo,adiidcicommiirariam  ian^ 
tcr  dcfccndcnccs  f.atrisint^r  fc  ,  noa  ctiam  ado2 
ptcncur  (juoquo  modo  a  l  dcnotandum  cundcm 
ordincm  if\tpr  fratrem  &  cjusdcfccnd€ut€s^  oam 
fidiftum  fit  :fubflituofratrcm  &  cjus  dcfccndcn» 
tcs  in  iniinitumilicctilliid  vcrbum,in  iofi.utom» 
vidcaturrclatumadpcif6n;iS  dcfccndentium,  in- 
tct  quas  noa  comprchcnd!turfrater,attamcn  po^^ 
tcftctiamadaptari  ad  dcBotandum,  quodfubftfi 
tutio ,  in  quo  vocat.ur  frater  &  cjus  dcfccodcntcj 
J^rct  pcrpctud  &  in  infioitum.  Et  hoc  rcfpedlii 
compichcadctfubftitutioncm  fidcicoRnmiirariani 
ctiam  in  quantum  rcfpicit  pcifonam fracfis :  Ident 
fidi(^um  fit  (ait  Toroicllus)  fubftituofratrcm  & 
cjus  defccodcntcs^radatim  >  nam  dlu4  vcrbumt 
gradatim  potcft  rctcrri  tam  ad  pcrfonam  fratris  , 
quam  ad  ipfos  dcfccndcntcs,  itaetiam  ( fubjua- 
git  Tornicllus  )  quando  diftum  cflet ,  fubftituo 
fratrcm &  alios  dc  familia  Nam cum  illud  nomcn, 
dc  fan^ilia  ,  fignificat  fidcicommiirariam  intcr  il^ 
los  defamiiia,refertietiampotcft  ad  pcrfonam  i*- 
pfius  fratris.  Quartum  Torniclii  argumcntum 
cftj  quodficxmultorumfcntcntia  fubltitutio  cx- 
tcaditurdcpcrfonaadpcrfonam  cx  idcnticatc  ra- 
tionis  feu  qualitatiscxpreftWpcrteft^toremiaipfii 
fabftitutionc,proutrcfpoadcruatCurt.  Ctn,c$nfil, 
^5 .colum. I o. Parif^*»/^^.».^7.W. j.  Ci^YCUtonf. 

Quaotbmagis  cx  itcaditttc  ratioois  intcrprc- 
tgxi  dcbcmus.quod  vcxbumfignificansordincmy 
?7  KJc   i  ^uoa4 
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quoad  fidcicommiffariam  intrr  dcfceadeiitf s  di- 
cacur  fignificarc  fidcicommiirAriam  ioicr  fiatrcm 
Sc cjus dcrccQdcntcs ?  cum  hoc cafu non agatur  de 
cxtenfioQcfubftitutionisad  aliam  pcrloDam  prr«- 
tcr vcrborum  fignificationcm.  Ca:ccrum  advcrfus 
hanc  conjcduram  fic  a  Toroicllo  coBfideracam 
fcnfit  Alcx.  conjil.  1 3 9  num.  5  ^  ^.Jtb. 6^.  &  noo  cflc 
JTcram  aitMcnoch./i^.4./ri£//^w//.  71.  num,  1 8  - 1^. 

'  ^o.xi.quodpro  rcgula  craditum  fit>  fubUitutio- 
iicm  noQ  cxtcndi  dc  pcrfona  ad  pctfonam  ;  huic 
autcm  rcgulx  cfic  ftandum  atque  inharrcndum  \ 
nifi  contrarium  apcrt(^  dcmonUrctur  :  &  Ycrum 
noncflc,  quod  cx  fubllitutione  fidcicommiflaria  ' 
fada  incer  ipfos  dcfcendentcs  j  declarctur  ctiam 
fadaintcr£i:acrem&  fuosdefccndentcs:  &  diver- 
fitatis  rationem  &  quidem  probabilem  aflignari 
pone>qaodnimirufratcr  tcitatoris  uti  proximioc 
ipfitcftatoriabeoq;magis  dileftus  non  pracfumi- 
turita  oncrefidcicommifligravatuscrga  fuos  dc- 
fccndcntcs,ficuti  gravati  fucruntilli  dcfccndcntcs 
intcr  fc  ipfos :  &  licct  aliquando  rcmotior  magis 
♦'diligaturipfoproximiorccftcamcnhocnonrcgu^ 
rlare&propccreain  dubioarrgulano  cft  rcccdcn- 
dum : &  vcrum non  cflc,  quod aic Torniellus  con- 
,£derarinonpoflc  formam  aliquam  fubftitutionis 
*fa£lamintcrhosdcfcendentcs,  qua:  noo  comprc- 
iicndat&pcrfonamipfius  fracris,  quid  cnim  li  xiz  - 
•ssdixiflcc  ceftacor  fubfticuo  fratrcm  mcum  &  cjus 
.  defccadcnccs :  &  quaadocunquc  alcer  corum  dc* 
''^fccndcncium  moricrur,  fubftituo  fupcrfl:itcm  vd 
fuperftites  ex  ipfis  defccndcntibus  ?  hanc  crrcc  fub- 

'  fiicucionisform;^m  non  comprehcndcrc  pcrfonam  ^ 
fracris :  non  cciam  cfle  candein  rationcm  mtcr  fub« 
ftitutioncm fratris erga  fuos  dcfccndcntcs,  &  fnb- 
ftitutiancm  inccr  iplos  fuos  dcfccuidcBtcs  >  tic  er 
idcAticacc  rauonis  cxccnfio  ficri  poilic :  prxccrca 
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Ih  vctborum  proprictatc  non  cflcconftirucndum 
fundamcatua),c)uiaubi  propricras  id  flgnificarcc» 
non  cflctprobabiiishacdcicdub  catio.  Nonne* 
gittamcn Mcnoch  d prAfumpt,ji.num,%i,  quin- 
conjcdluraaTornicIloficcoQlidcrata  dcfcndi  hif 
cafibuspoflctj  quando  fcilicct  ipfa  fcrmonis  pro- 
prictas  comprchcndcrc  t &  pcrfonam  fratris :  Idem 
cxifhmatquando  ccllator  inccr  primos  gradus  ac 
eciam  intcr  ultimos  fcciflct  hanc  rubflicucioncm 
fidcicommiflariamyUCpuca  ,  fi  ccftacor  ira  difpo- 
fuiflcc:  Infticuo Cajumfiliummcum,  cui  fubfti- 
tuo  vulgariccr,pupillaricfr  &  pcr  fidcicommiflum 
cjus  filios :  quos  quidcm  filios  in  vicem  in  omnibus 
fubftitao  uc  fupra:  &  dcficicncibus  omnibus  de- 
icendcatibus  mcis  ulcimo  moricnti  quandocua- 
iquefubflicuoScmpronium  fracrcm  mcum  &  cjus 
dcfccndenccs,&dcccclcntcaIccro  vcl  pluribus  cx 
didlis  defccndcncibus  difti  Scmpronii  quandocu- 
qticfubftituofuperfliccm  vcl  fupcrfticcs.  Hac  in 
formulavidemusCajumfiliumtcflitoriscflc  gra- 
vatum  ergafuos  dcfcendentcs  Caji  fihi  tcftatoris 
adcfle  fublUtutioncm  fidcicommiflariam :  ita  etia 
cxtat  fubftitutio fidticommiflaria inter  dcfccndc- 
ccs  Scmpronii.  Si crg6  prima  &  ultima  fubftitutio 
cftficieic6miflaria,BuIlacftprobabihs  ratio>  quia 
&:  mcdiacjufmodicfle  dcbeat.  Ecidcodixic  Me-» 
BOchius>  fc  ceu  ccftacor ica  dixiflcc :  Inftituo  filiof 
mcos,  &  quandocunque deccflcrint,  fubftituo li- 
beros  &  dcfcendentes  fratris  mci,&  poft  eorum  0« 
mniummorcembonamca  diftribuanrur  pauperi- 
bas^rcfpon diflc aliquando> illos libcros  &  dcfccn- 
^enccs pacris  ccftacoris  eflc inviceai  fubfticucos  pcr 
fideicommiflum,  quia  prima  fubfticucio  eft  com- 
pcndiofa,  fiHcicoromiflariamhocin  cafu  comprc- 
UiCDdcns:  lUam  vcropoftcriorcm  conccpcamillis 
f^crbis,  diftribuamur  bona  &  intcr  paupcrcs,  di- 
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xifl'e,cflfc  fidciconimiirariam  fccundum  Bartbl.m  L 
Centuuo  ynum,  ty.f.devulgar.  &  pupiliar.Jutfiif.^ 
IdemjurisciTcdiiicMeDOch  quaodo  pnma  infti- 
tjatioeftpcrvcrbum  communc,  quod  fidcicomif-. 
lariam  contincc>  Bart  mLCenturio,  num,  47-^ 
7»«;».^7.ultima  Tcrb  fubftitutio  eft  coficcpta  ▼crbis 
obliquis,  totamcnimfubftuLitioncm  elfc  iidcico-j 
iBiQariam,  Barr;  in  d.  l.  CtnturioyTt.j^  1  &  Ripa  •  num. 
i77.Qua:tuscftfubftitucioais€arus,quicoBfidc- 
latur  in  pcrfona  dcfccndeotium  frarris  fubftituci 
itcftacorcexempli  gracia,  tcftator  ita  difpofait  1 
Inftituo  Cajum  filium  mcum ,  &  fifiliusiftc  nicurf 
^cccflcritfinc  filiis  cifnbft  tuo  Semproni»/m  fra-^i 
trcm  meum  cjusq;  filioSjcft  modo  difputatio^an  in-i 
^t^rhosfiliosinduftafitfubftitut  o  fidcicommilia-i 
^xia?  EtMcnoch./fi,  4./>ri/»;w/>f.7i.  conftituitrc^;  ' 
gulam  hanc,  quod  non  pra:fumitur  fubltitutio  fi- 
dcicommifliria intcr hos ScmproniifiUo*.  Pr:mi 
quianullumhicadcfl:  verbum  figaificans  tradumf 
'  tcmporisinfucurum.ficqj  fubfticutioncm  fidcic6-i' 
^miflTariam  rSccunddhicag  turdcmduccnda  rcci- 
/proca  fidcicommi  flaria  fubftitutionc,  quse  n  ob  in<« 
<Iucicur,nifiplaraconcurranc>  hcmpcquod  fiat  al> 
.-ijltimo  moricdCc,quod  fic  cxprcflim  fadla  in  omni# 
bus  bonis,&  quod  fintcxprcfsi  vocati,non  aucctni* 
in  condicionc  pofiti,  ut  poftmultos refpondic  Mc- 
noch.conf.y^^num-^iMh.i.  Cumcig6hic'dcficiac 
;  duoillaprimarcquifica  >  diccndumcit.non  cfleia^ 
duftamrccJiprpcaminccrfiliosillos  fratris  &  con- 
fcqucnccr  non  cflc  locurti  fidcicommiflanx  incct 
eos.  AmpHacar  hic  cafus  primb.uc  cciam  locumha. 
bcacquandointeripfumScmproni  im  fi:acrcm  te« 
ftacoris  &  ipfias  fracns  hlios  rcl  defccndcntts  cflct 
indu(3:afideicommiflaria  fubftiiucio  juxcaprimam 
conjci^ura fupra rciata.  Ecfi cnim  iplc  Scrnpromut 
-gTavatusfucritoncrcinftitutionis crgatihos&  dc*- 
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je£lura,quodipfifilii  &  dcfccndcntcsfintinviccm* 
graTaticodcmoncrc,cxcmpIigratia,diiitccftatorf 
fubftituo  Scrhproniu  fratrcm  mcu ,  &  quandocfiq»^ 
is  dcccffcrit  fabftituo  cjus  filios  &  dcfccndentcs. 
Hicclarucftindnfla  cflc  fnbflitutioncm  fidcico- 
miflariaminccrScmproniu&ejusfiUoSjUtfc.Scm-^ 
pronius  tcncatur  filiis  fuis  rcftitucrc:  non  tamca  tk 
hocfumiturargumcntu&conjcdura,  quodintcr 
iplosfilios  &  dcfccndcntes  Scmpronii  fit  indudlt 
fid  c  i  c  om  1  flar  i  a>  S  o  c  i  n .  fcn     /.  G4iZ«^,  § .  j«iW/?rf  , 
cacftraf  o,  quiafubftitutio  fidcicommiflari» 

•  non  trahitur  dc  pcrfona  ad  pcffonam:&  idco  fidci- 
/cbmmiflariafa6laintcrpatrc&  filios  uon.porrigi^ 

•  tur  ad  filios  ipfos^uc  fc.intcr  cos  faila  pr^fumatar'^ 
&proptcrca}:cciprocanoninduciturintcraliquos, 

^^nifi^lura  coRcurrant  McBoch.c{?;z/5  5  .».41.^^ 
2ib.  I  •  Diflcntit  Decius  conf^  1 5 .  qui  voluit  ita  de-^ 
•fccndcteseflc-intcrfc  oncrcfidcicomifli  cravatos, 
'  ficuti  fuit  grayatus  cpr  il  antcccflor  crga  cos.  Ex  hi$ 
'^dqfinitur&illc  cafns  propofitus  a  Sociao  fcniorc 
"  inLGaUm,^  (juidamr€5ieyn.  10.  'verf.qmntm  cafw^ 
quandolc.tcftatar  fubfticutio«£  copcndiofam  fc^ 
'*  cit  inccrfratrc&  filiosjnam  tUBCpra?fumiturcom- 

•  pendiofa  &  cofcquctcr  fidcicomiflTaria  intcr  filios 
ipfius  fratr is fed  folu  vulgaris ficutadvcrfus  Socin. 
rcfpoaditRuin.rd»/^  I.».  j.ra»/ioi.».8./ii.  1. 
conf\  ^ . ».  I  o  (5*  conf  1 1 8 1 5 . 1 .  Am pliatur  hii 
cafus  fecundo.ut  locu  ctiam  babcatha^c  fcntcntia» 
quando  tcftator  poft  dcfccndcntcs  fratris  fubfti-^ 
Vuifl'ctaliosaltcriusgradus,c.g.dixittclta»6r,f^b- 
ftituoScmproniumfratrcm  mcum&  ci  fubftituo 

^  cjus  dcfccndcntcs ;  quibusfubftituodofccndcnt^s 
fbroris  mcac,hoc  ctiam  in  cafu^non  prsfumitur  fa- 
c  ftafubftitutio  fidcicommiflariaintcr  dcfccdcntc^ 
illosSemproniiTornicll.m/.  G/?//«^ ,  §.quidamre^ 
nnm.  io-ff^  delihr.&pojihum.  Dcc.  conJiL  zo 
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.McnochJiLj^.pr^fHmpt-y  i.num.  14.  Eceflratio, 
quiafubltitutfbnontrahicur  dc  pctfonaad  pcrfo- 
jiam,&reciprocanoninducitur,  nifi  plura  ilta  rc- 
quifita  concurrant,  quse  hic  ccflant.  Ampliatur 
tcrtiohiccafus>utproccdatctianiquando  tcftator 
rcciproc^fubflituiflctipfoslibcros  vcldcfccndcn- 
tes  ftatris  fui,  &  polt  cos  om«in6  cxtrancos  fubfti- 
ruilTctpcrfidcicommifltim,  nani  adhucintcrlibc- 
■ros  illos  non  prajfumitur  fubllitutio  rcciproca  fi- 
cleicbmmiflariafcdfolum  vuI(Taris,Caftrcnfis  conjt 
l4./i^.i.  quircfpondit,  quod  fi  tcftator  plurcs  li-. 
bcros  vocavit,  &COS  inviccm  fubftituit  3c  grava-^ 
▼it pcr fideicommiflUm reftitucrc cuidam  focicta- 
ci^quodlicetiilafocictas  vocata  fit  pcr  fidcicom-. 
jriifliim;  attamcn  illi  libcri  folum  vulgaritcr,  noa, 
dutcmperfidcicommiflum  vocatifunt,&  idcohj- 
reditatc  adita  corruiceainteripfos  fadla  fubditu- 
tio &  Gaftrenfcm fccutifunt  AIcx.  conf  i  \  9.lib.  6. 
f^conf  18  //^  7.  Dcc.confiL  191.  ToraielIus/»A 
CjauU6y§.  quidoimreffi  in  quAjlionib  num  70  dtj^^ 
iiber.^foflloum.  Zzncl\\isint,hAredesmei,§  cumira'^ 
in  ^  part  num.ij.(^in  6  part.num.  141. ad  Trs^^ 
teU.McnochxonJiLSynum.66  Ub.  i.^conf  3 97. in^ 
fin.lib,^.  AmpIiaturquartd,iitprocedatctiam  qua- 
do  tcftatorica  difpoluiftct :  fuWlituo  SemproniS 
fracrcmmcum,cjusq;  filios  &  defcciidcntcs  ia  flir- 
pcm&nonin  capirainviccm&viciflim  vulgiritcr, 
pupillaritcr  &  per  fidcicommiflum>nam  adh  c  illi 
^efccpdcDcesdicunturinviccm  fublhtu  j  p^r  vul- 
garcm ,  non  autcm  pcr  fidcicommiflariam  Socin* 
icnxon/il.io^.verjxapionuncy  (^num.  10. lib.y,  Pa- 
pC  conJil.Sy.nnm.  t  s  Hb.i.  iocin  jvin.conf^  i  .num^ 
tylib.y  Mcnoch  conjil  yi.num.       injin.lib,  i. 
$onfij6.n,  ^.[fb.^  DiflentiuntCuit.Scn.<r<>;7/7/.4x. 
hum.i  ^.VnxiCconJil.^z.num.  ^^.lib.  i.  Dcc.  conj  i. 
if¥m,i6^Mb,i,  jg^mp liatar quiat6i  utlocum ctianv 
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(ibi  vcDciicec  hxc  fcnccncia ,  ^iando  ccftacor  ic4 
d  fpofuiflcc :  fubllituo  Semproniumftatrcm mcu  > 
&  quaDdocuQqucisdecefl^ricfubflituocjusIibo- 
ros  veidcfceQdenccs>hoccciam  in  cafu  incer  illos 
dcfccndcntes  vcl  liberos  no pra:fumitur faft*  fub- 
flicut  o  commiflaria>quanquam  nomina  hxc ,  de- 
fceddcnces.libcri,  fmz  nomina  collcdiva.qua:  plu«^ 
resgradas  comprehendunc  Socin.Scn.  inl.  Gallu4f 
§^uidamreffe^num.9.verf.quartU6  cnfua.ff.deliher^  ^ 

pefihum.     ihid.Kixbcvis num,^ ^.verf  tertia con-r 
elujio.  ScToiaicll.  num.  71.  Alciac  num.  5  5.  PariC 
confi^,num  yJtk.y  Socin.J\xti,confSi,num,i2.Jih. 
j .KMin.conf^ P .num.io^i^ confp z.num.  ^ .lih , 2,  ^ 
£0?tf  106  num.  j  Jih.s-D cc.conf  zi^.  colum.  i .  c\\xirC'^, 
fpond  t)  quandocertacorfubfticuicfracrrm  &fuoy, 
illa  di£l:io,fuos,pro  libcris  6c  dcfcendentibus  incel- 
ligicur  »  &  hanc  fencentiam  fccucus  e(l  Menoch* 
eonjil.  8^.  num.Si.  lib,  i.  ubipofl  alios  rcfpondir, 
hosliberos  vcl  defcendcnccs  noncflcinviccmfub- 
fticucospcrfideicommiflariam,  fed  pcr  vulgarcni 
tantum:iienim  dcfcendcnces  vel  Iibeti  funr  qai- 
dcm  unafimulvocacia£tivcadfidcicommiflum  ab 
.corumpacrevelanccccflroremorientc,  vcl  cjushx- 
rede :  non  auccmpafliyc,uc fciliccc inviccm  grava- 
ti fincrcfticucrc,  quod hic nullum adcft  verbum  fi- 
gnificans  adlum  lucccfliYum  refticucionis,  &  hic 
agicurdcinduccnda  rcciproca  fubfticutionc  intcr 
ipfoslibcros  &defccndentes>  q  ar  rcciprocafadla 
noBprasfumicurnifi  cria  concur«anc.  Diflcnciunc 
Beroius  conpl.  i oi.num.z  ylib.z.  Nacca conf^  5  i.nu^ 
xylib-i.  qui  fenfcruBC     incer  hos  dcfcendenccs 
cflcindudlum  fidcicommiflum*  Amphaclir  fexci 
hxc  rentencia,uclocum  non  habeac,  quando  ccfta^ 
corica  fubnicuilTct :  fubfticuo  Scmpronium  fra^ 
trcm  meum  2  &quaadocuQquc  is  dcccflcric  >  fub#< 
.  jituuo  cjus  famUiam  ycI  agaationcm^  hoc  cciam  ui 
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icafaintcrillosdcfimilia&agaationcflon  frajfu-^." 
•  ^ "  K\iturindudlumfifleicommihum,ctfino£runah^c> 
familia,agnario,fiatnominacollc&iva>qu^plarc4^ 
.  J  •  '  ^   •  gtaduscomplcftuiitur,/.//i^^w.$./:«?w/?/i/rr,j(^ 
'  I. .  legat»  I . Lpater filmm,ff.a>d leg,  Falcidiam,  S oci  n .  fcnr. 

/  eoiffil,  3  j.num,  i fin  confil.^j . »».  ^ .  verfi  aliqnan^ 

^doJih.-^.klci^tiril.cHmitayiAnfideicofnmiJfo^n^  • 
I  14: ff.de legat.i.  Mcnoch, confil.  S  ^'num.  6o-  Hh, 

^  '  Dcc.rt)»/4i.»«;».^i./i^. I. qao4oonic/ifariiil'a:c« 
^^*  '      «iKiproprictafcnon  Cgnifi^ct  aftum  fucccflivum^ 

•  .>  niGconcurratconjcfturatatcftatons  voluncas.fic- 

*  que  adfit  aliquod  adjundlum.  DincncluntSocin. 
'  '    ^      lcn.r()»/i  j.;?;//??.  1 8./ii'. ^  Tornidl      /.  G/iff«^j0^ 

f  >  '  *  ^^uidamreSi}  n  jtff.de liber.^pophtim.  c^;\  m^ni^ 
\;  feftcdocucruat,fubftitutioncm  fi  icJcotnmiflair^ 

•    *    *     :   «his  vcrbiseflcindudlaintcrcosdefamilia.  Ara^ 
^     ^   .  )pliaturfcpcimo,ucproccdat  ctiam  hzcfcntCBcia^ 
f  /quaiido  tcf^ator  ita  dixiflct,  Infti(u6"Caj  um  filiunj 

: '  » ,  Sr.cum,&  fi  ipfc  hisrcs  noncrit/mftituo  Scmproniii 
[  •  icciusliberos:  &  fiipfeScmnronius  vc!  cius  lib^ti 

dcccflcrint  fineliberisfubftitud  MaeYium,  hocm 
•  •  ^     cafu  ctiam  illi  libcri  Scmpronii  dicuncur fucccffivc 
r     t    -Yocacipcr  f\i\gxtcv(\S>zc.conf.iQ^.colpen  njerfi^ 
.         "  idem  tamen.V cr:am  Mcuoch./it  4 prafiimpe.  7 1 .  nu. 
s.'  '  i*-       3  j.dcvcricatehujusampliacionis  fivc  cxtcnfionis 

*  -         dubitat.Refttiogiturtjuncprimdhiccafus,  arno4 
'  '    "       procrdat^quanaoinfubriitutfoncftfta  dc  ipfis  tf- 

l  '  '  -'l.iSjlibcris  vcl  defccndcntib.adeflencaliqua  vcrba 

.  "  ffignificantiatraftufucccflivu^dcmouftranciaqi  cc- 
l  ^  ftatorcm vqlufflcbonaperpecuocflcac  pcimancrc 
[  .  -  ^dcbcrcinter d^efcfndcritc^illos^nam tuncprqfumJ- 
L  ^  '*  '^tarinter cosfubfHcuciofidc}co»r:mifl'aria, cxcrri^Ii 
L  ^  gratia,fitcftaioritadifgofuit  fubftituoScmproniG 

•  *  '  'fratrcmmeum,&qaaudocaaqucisdcccflcht,fub- 
•  .  ^"'ftituocjusfaniilianTj&volobonacohfcrvtriinfa- 

'    .    '  •  .l5milh#Tcl  volo,  ne  bona  cxcant  dc  familia.  H±c 
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vcrba  figoificauttradum  remporis  fuccefliyu  &tc- 
ftatorem  voluiffe  bona  dcbcrc  rcftitui  ab  Uno  cx 
dcfcendcDtib.alteri,Comcnf />>  Lcum  ita^^.  in  fidei^ 
sommijfoynnm  j^.verjflfiaHtem  legavit ,  ffdelegat.  i.  * 
KMin.cvnfsf  i.'num,yn.% conf.i  ^  ().nnm.xx.lib.  !• 
Curcjun.r^?»/" j^^.conf  ^2.n^.(^ccnf  izx.n.i  5.S0- 
c\n]\xn.conf.i^6Mb.^.CiXftii,confult.  Rubcus&  t 
ToTnitll.inl.Gallffs^^.quidamreSl^  ille^  n.  ^4  in fin, 
ifte  n.j  I  .verffedin  caju  in  fjuo  ejfent  ,^«.71  Mc-  ^  . 

poch.fi>»/8i.«f4Rc(lriDgitur  fccuDdd^ncprocc^ 
lrat>quaQdoparer  vocaflet  dcfccadcntcs  mafculos  t 
cxclufisfccminisjoam  tunccxtacita&coijeftura- 
tamentcccdaroris  colliHtur,  eum  ?oluiffc  bona* 
confervari  in  agnationc  &  fiimilia illa  &  pcr  confe- 
^ucnsinterecsefleinduftufidcicomiflum,  Raiii-. 
tonfie^Mb.  f  .V^nCconf  ^y. n. 10.  lib.  z.^conf  51; 

.  n.i6.lib. yMcnoch.ltb .-^. prAfumpt.ji.num.  .  Rc^ 
Ilringiturtcrti6,  ur  non  proccdat,  quando  adcft 
claufula  codicillaris, Curt.jun.r^jw/^g. ^  Mc-* 
noch.lfb^j^.pr^fumpt.j  i .n  55  Bcrretaww/j  ^.^«.^i 
Vcrum  quod  ciaiifula  codicillans non  operctur,  ut 
-vulgaris,  qua^in  vulgaris  vfm  valcre  potuit,  con- 

/vcrtaturinfidcicommiflariam^fcd  op-rc  ur  tantu 
w  cafuinvalidatis  teltamctijvolunt  B:i[d  confij6» 

^  lib.^.Dtc,confiJ^%.col ^.wr/i  voobftat ^idem  Bald. 
confiy6.  lib.^.Dcc  confx^j.coiz.nuni.  ^.^confit. 
±P  i.num  4.1dcm Dcc.  inl.frecibua,n,  i ^.Cod.deim- 
piber,f^  aliti fubftit. 

TlTULUS  XIX. 

^      DE  SVBSTITVTIONIBVS. 

'       Porronc  tcftameDtufierctirricumhaercdisin-  ]| 
ifl^itun  dcfeftu,quod  inlhtutus  vcl  haBtcditaccm  o- 
wmittcret,vclmorerctur,ordoetia  in  inftitucio.iib, 
*^iAao4u^USQit>    uilUiacicntax  alii  l^copriori. 
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alii  poftcriori,  &  hi  dcficicncibus  illis  admittctcn- 
tVLViVultJuriJlprud.Rom.lib.i.cap.iyverf  porro 

z  Hinc  hxrcdismfticutio  duplex  faflaclh  prima» 
^ux  iafticuuo  fpecialis  cit^  &  ulccrior^  qux  cfl  fub* 
ititucio. 

3  -  1  Ittfticutio  fpcciaiis  cft  prima  hxrcdis  iaftitu- 
tio. 

4  t  Subftitucio  cft  ha^rcdis iaftitatio  ultcriore  lo- 
co  fadla. 

fubfti tutus  prsefuitiatur ?  Excmpli gratia  t  tcflacoc 
icadifpofuic.Cajus,finaviscx  Afia  vcD,crit,  hxrct 
cfto :  li  vcro  non  vcncric  Lucius  hasrcs  cfto,  hic  du- 
bicacur  an  Lucius  iftc  p  a^fumacur  iufticucus  vcl 
ifubftitutus  ?  Ec praifumtinfticucum arquo  jurc  cum 
Cajo  fcri|»ferunt  Aogcl. Arcciajohan.  Fabri  &  Vi- 
glius  Inftifut  de  -vulg^rjuhflitur  Joan.  Coraf.  in 
ruhr.CMimpubeit.^siUtifubfiit.  Vcrum  Mcnoch. 
Itb  ^prAjtimpt.ij.  diftinguic  quinquc  cafus.  Pri- 
mus  cft,quando  ccftacor  duos  ica  vocavic^Ticius  8c 
5«jusuccrcorura  vivcc,  haercscfto:  &  conftac  u- 
uunquc  vi vcrc  &  adirc  h2crcditaccm>hoc  cafu  ara- 
bo  dicuocurhaztedcs  iAllituci  non  auccm  unus  al- 
terifubfticutus  ,  /,  Titius^^.  Sijus^ffldehdred  inftit. 
&  eft  racio>qu  a  vocacioillaa^qual.scft,  nccunum 
alicro  magis  dilcxicceftator :  &  prajccrcadici  noa 
poccft,quod  unuiij  mfticucric  &  alccrum  fubftituc- 
ritiUnufquifquc  crg6  fuam  portionem  coofequi- 
tur.  Secunduscftcafusiquando  ccftatorica  voca- 
Yic  duos,Tiiius&  Sa:jus  uccr  eorum  vivet  ha^rcs 
Tcfto>  &  cvcBic  y  ui  alcer  eorumdcccfltcaltcrofu- 
I  j^ctftiiCjhic  fupcrftes  dicicur  fubfticutus  illi  pra:- 
mortuo  rcfpcdu  portionis  didi  p.xmorcui  :  ita 
probacur  i;»/.Ti/<«4  Sejuty  cum  faq-ff.  deh^red  in^ 
,  /2i/M^;?^.quaiuiii  vcrbaha:cfuat,li/i/#5  S^ju^uter 
'  '  $orHpt 
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9orum  vlvit  hAres  mihiefic,exiftim0,fiurer^  vivALj^ 
mmbo  hi,rede$  ejje :  aherc^  mcrtuo,  eum^  qui  fufererit^ 
oxaJfehAreJcmfore,  hxc  Cclfus  >  fubjangic  Ulpia- 
BQS>  rcddcndo  racioncm  >  quia  cacica  (ubflicucio 
incfreyidccurintticacioDi.Terciuscfi  cafuSiqaaQ* 
do ccftacor  ica  difpofuir.  Ca jus,fi  navis  cx  A fia  vc- 
ocric hxrcs  cfto,fi  vcro  non  vencric ,  Lucius  hacrcs 
%fto.  Hoc in  cafu loquuntur  Aogel  Arccf n. Johan. 
Fabri,Viglius &  Corafius fupracirati,  Ec diccndum 
cft,quodnccunusnecalcexhxrcs  cft:  cum  camca 
refp^ucamunius>quamalccrius  pendeac  condi«» 
tio^&: propcercancmo corum  adirc poceft  ha^redi^* 
X^itmyiuyquihAres  §  i  ffdeacquirend  h&redXcA  ia* 
terimdoneccveniac  condicio,  ambo  pcccrc  pocc- 
runc  bonorum  poflc(fioncm,y«Arr/j  /.  fiquie  infiitua^ 
tUTy  &  ibi  Barcol.AngcI.Imol.  &  Tulgoi  jf  dehAreJ. 
infiit,  lAtnoch  confioynum.^^.^^^Mb.i.  Ca:cc- 
rum  fi  cvcnicc  dcindc condicio,  ur  quia navis  vcnic 
cx  AfiafolusiIlcCajusha:rcscfficicur,quiacondi- 
tionc  ipfapurificaca,  vocaciopura  mknct^juxta  L 
fctior  ,  (^l  quibalneum.ff.quipotioresinpigncre  ha- 
Jbeant.  Tcrcius  eft  cafus ,  quando  tcftacor  unum 
tancum  vocavicur  puta  cum  ita  dixit,Ticius,  fi  na- 
^^iscx  Afia  vcBcric  cx  parcc  cercia  hxrcs  cfto,fi  vcrd 
Bavis  cx  Afia  non  vcnericcx  parcctcrcia  ha:rcs  cfto, 
hoc in  cafu  piimum  diccndum  cft ,  una  cum  Julia- 
co,  in  l.fi  ita  in  princip.ff  de  bonor.pofftff.  fecundum  ta- 
tul.quod  quoad  cerciamparccm  illam  ad  quam  fuic 
▼ocacusjfinaviscx  Afia vencric,  dicicurhaercsin- 
fticucus,  quo  vcro  ad  illamfcxtancem  dicirurfibi 
ipfi fubftitucus & in  hoc,rcfpc<flu  fcilicec  fubnitu- 
tionis,convcnicJolianuscumCclfo/»</./.r;V/«f  £^ 
SAju4,  infin.cuml  feqff^dehired.injlituend.  dcquo 
fuprain  primo  cafu.  DilFcrunc ramcn ,  ^uod in  ca- 
fu d.l  Ticius  &  Sa?jus  cum  duo hncrcdes  tucrinc  vo- 
caci>  ttaiu  |iuc  akcrji  fubiUcucus  <K  idco  valcc  ilTa 

lu<*,;vA  '  fub-3 
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iiibftitutio :  in  c^Ciiycto ii,l.fiita,nn\is  &  iHcm,  B?- 
pc  Titius,fibi  ipfi  fubilicutus  cll ,  &  ;iroptcrca  cum 
quis  DOii  poflit  fibi  ipfi  f.ibftitui,  Lfer^vum  commu  - 
nem»^*Titiu^^ffde  vulgar.^pupillar.fHb^titut,  Sc  dc- 
c!r<racglo(r. /«<if./J*/^^>  fcquitur  dicendum  fccun- 
dumjuiianum>  d,  Lfiiia,  cjuodillefcxcaQS  mancac 
vacaDS,ideft,noarcii6tus  ipfi  Titio,-  &  idco  acr 
crcfcifproportionctcrci-ereljdtajipfi  Tipo:&  pro 
xcfiduo  alccri  coharredi  ncmpc  Scmptonio.  Cum 
itaque  Ticius,pendentc condicionc,fic  vocatus  ad 
tcrciam,&non  poflit  haercs  cfEci,  ob  pcndcntem 
conditionem,cmci  poterit  bonprum  poirciror,  ut 
mit] aliknns  in d.l.fi itayinfifj. principii  y  qui  quidcm 
in  hoc  coavcnit  cum  Pomponio  in  d,  l.fiquii  infti- 
tfiaTuryf.  dehired.  inflit,  Quartus  cft  calus,  quan- 
do  teftator  vocavit  primum  duos  hajredes  fingu- 
los  ad  fcmiflem :  dcm  de  voca  vit  duos  ali  os,  vcl  trcs 
aliosad  harrcdicatcmarqitis  partibus,  hoc  in  cafa 
duo  veltresilli  fccundo  vocatiprxfumucur  adhuc 
liazredcs  inftituci.nam  ctfi  aliqua  conjcdura  adcfle 
vidcatur,quod  fucrint  fubftituti,  xicmpe  proptet 
praecedentem  vocationcm  duorum,  quibus  tocu£ 
ash^rcditacis  videbatur  diftributus:  aihilominus 
pr^fumpno  eft,quodtcftator  volucrit  conftitucrc 
duos  affcs  fusc  haercditatis  &  unum  intcr  primos 
vocatos  diftribucrcalterum  intcr  fecundos,  atquc 
ita  faccrc asqufe  h^rcdcs  fccundos  ut  primos ,  /.  Lu- 
ciueJ.i.ffyilpigloiXfJehAred.  infiituend.  Q^mtMt 
cftcafus^quandoicftator  ita  dixit :  Cajus  primo 
Joco ,  Tiuus  fccundo  loco ,  Scmpronius  tcrtio  lo- 
co  hacres  cfto,hoc  in  cafu  dubitatur ,  an ii  dicancuc 
«qual  terinftituti  vclfubftituti  ?  LanccUoc.Polic. 
in  tra^fubftit.in  tit.  de  njtdgar.  in  z  particuL  num.  i. 
fccipficjcenfcriasqualiccri.afticutos,  nificxcctcon- 
jcilura  aliqua  majoris  affccftionis  crga  primum 
;  J^fccundumyocarum,quam  erga  tcrtium^  illam 
•*  caim 
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tmmeiJttmeutioiicm  magis  ad  ordincm  fcripta- 
rx.  quamad  fucccffionis  rcfcrri,  l.Jiquta  hAredes, 
ff.de  hAredJnJlituend^ 

Subttitutio  potcft  ficri  tam  inftitutis  quam  cx.  < 
ha^rcdacis  hxrcdibus  ,  /,  u  L  i,  f.di  vutgar.  fub^ 
fiitut. 

tfitpluribusharrcdibusumisctiamcx  coh«c*  7 
,di  bus  fubftitui  po  tcft,  /.15  ,fip4terffM  vuhar.fub^ 
flitut.  ^  ^ 

t  PolFant  ctiam  plurcs  in  unius  locum fubftitui,  l 
Ipoten,  i6.§a  ffde  vulgar. 

t  Potcft  etianovifSm^i  moriturus  fingulis  pr«.  o 
Jnortuis  fubftitui,/.  ^jff.de  vulgsr. 

.    tlnipctiam  familia.domus  vcl  collcgium  fub-  i 
^tvii  potcft Jntrigliol.5'  8  3 .cent.  j . 
y.  t  Anautcm  &  quaod»  legata  ab  inftituto  pr«- 1 
fumantur  rcpetita  a  fabfticuto  ?  qu«ftionis  cft. 
Et  diftingucndi  funt  quinquc  capita.  Primurii 
caput cft,  quando  fubftitutio eft  dircfta  vuJgaris: 
hoc  in  capitc  trcs  cafus  funt  conftitucndi.  Pril 
•liius  cafus  cft,  quando  tcftatox  rcliquit  lcgatum 
^encralibus  h:s  vcrbis  ,  quifquis  mihi  ha:rcs  crit 
ceatumScmproniodato.  Hocincafu  ccrrumeft, 
lcgatum  clfc  prasftandum  i  qupcunquc  fubftitu-  / 
to,camnoncxconjc6lurata  mcntcfcd  cx  vcrbis 
i^anifcftis  quivis  ha.'rcs  vclinftitutus  vcl  fubftt» 

tutusgravatusfitilludpraeftarc&idcofubftitutus 
tcncbuurlcgaca  praEftarccanquamcxpropriaper- 
fona ,  Ifi pluresff.de legat.  j.  inL  quAconditio,  ^ 
ibidem  iiodtk.ff.de condit.  demonfifat.  CaftrcnC 
]^af  &c  Comcnf  in  IMcet  Imperator,  ff.de legat,  i .  AI- 
ciac.  deprAfumpt.  reg,  z.prlfumpt.  i^.num.  }.ver/, 
fid  quxndo  legatum  elf  faaum  ,  Bcllon.  confil.  6tl 
ffum.  6.  Idcmjuris  cft  ,  quando  tcftator  fimpli- 
citcr  fic  lcgavit ,  Hxrcs  mcus  ccncum  Scmpjro^ 
nio dato,  n^  h«c  iudefinica  «quip^^l^^univer- 
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y  fk\ij  &  propc^rea  Hxt  ioflicacus^  five  rubftirnrai 
/l>»rc6efficiacur  tcBccur  prartarc  lcgaca  CafhcnC 
indici  l.licet  Imperator,  Eft  cnim  quodammodo 
itijUD£tumonusipAhaercc{icaci,atqueici  taoquaiii 
rcale  onus  traiiAc  ad  qucmcunque  ba?redcm  Me- 
nochMt. 4'pr£fumpt.io%  num  i   Sccundusefl  ca- 

^  t  fus,  quandotcftacorgravavitharredcm  fub  nomi- 
neappcllativo  prsftar^Icgacum^ucpuca^fidixirab 
hxrcdcmco  inftituto  volo  pra:ftari  centum  Sem<* 
pronio,  hocincafacciamIeg;acumpra*rumitur  rc- 
petitumabinftitutoinfubftitutura>uc>  fiprarftita 

_  iJIanon  fuerunc  abinfticuto,  prasftari  dcbeant  ab 
ipfo  fubftituto  BartoI.Caftrcnf  Alcx.    Jaf  in  l.  li* 

^'i  ettlfnperatortff  delegat.  i.  Echocfatcriomncsaic 
lAcnoch,lib,k{. prdfHfnpt.ioS^num,     Racio,  quia 

*  '  tcftatorccnfecurmagis dxligcrc  iDftitutum,quani 

fvLbliit\it\imJ.PuiliH4,§.  i  ffae condit.  ^  demonfirut. 
/fierg6gravavicinftitutumpra:rtatelcgatum,  piar- 
fumcndumeft,mulc6magisgravarc  voluifTc  fub- 
ilicutum  TiiSLC^.intraS.  k  mort  faifit  huif  num.  x. 
Meclarat.s,num  %.Sch^nc  rationem  padim  omnes 
i    tLdmittZTt^itMcnoch. lib.^.prAfumpt,  loZ. num  4« 
Dcindcquiafubftitutus  diciciir  fubrogacus  10  io- 
cumittftTtuti,obidejusnaturam&  qualitaccm  ad 
fumic>  Lfieumquiiniuriarumff fi quUcautio.  Tcr- 
tiacfcracioiquiaccfcacor  fubfcicucodo  hxrcdi  ia* 
^4cicucodfcicurfabfcicucreiBomnibus,/  luliAnui^ffi 
Je hdredJnftit.  (^•LcohAredi,inprincip  ff.de  vulgar  ^ 
'  pupillar.  Amphacurprim6hiccafus,utlocum  ha- 
JieateciamiBfubfcicucione  vulgari  tacita»  nam  8c 
tunclegacarclidlaabinftituto  pra^fumuntur  repe- 
^vticaa  cacicc  iafcicuco  Barcol.  &  Ja£  /if^l^riy- 
0ioriffdelegat.\.PLittivi.inLpenultff.devulgar.^pH* 
fiUar.  Ampliacur  fecuadoj  uc  procedat  etiaoi  ia 
^quafifubftitutione&fit  in  jiirc  adcrcfcendi,  nam 
cohaercs  TcmicA^ad  partcm  cohauedis  repudiatam 

*  «PfTi  Tcnirc 
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Trtiirc  dicitur  cx  qotfi  fubftitutioiic>  Lfi  Titio  ^ 
lnH&vio  ^Auliani^ ^ffjelpgat.z.  kicicaquc  cohcrcs 
tcncturpracftarclcgacarcli^la  ab  iafticuco^Jtf.m/. 
li^etlmperator.n.Aj.ff^dclegat,  j.  ImolComci:^5o- 
ciB.  I»  /.  quA  conditio.ffi  de  condit.  ^  demo7ifirat,  fc* 
ica  cxjlicarc  omncs  aic  Mcaoch.  lib,  j^.  prsfumpt^ 
loS  n.io.  Amplificur  terci6>  uc  locuincciamht^ 
bcatinlcgatOjCui  jundafic  quaiit3Soncris>  quae 
cc^Tac in pcrfoua fubfticuci> (icutiquaado  rcUdtuni 
cft  Icgatamabinft:icucoutcompcDfccurcumdcbi« 
todotisquae  compcnfacio  nonpoccrac  habcrclo^ 
cuminfubftituco,Barcol.m/*  cumabuno^ff.  de  leA 
^Mt,  z.  Angcl.  Imol.  &  GaftrcnC  inLfervolegato^^^i^ 
fiteJlatorffdelegat,i.]i^.inLlicet  Imperator, n.  4p, 
ff.de  legat.  i.  Ampliaur  quarco  ut  locum  habcac 
ctiam  i  A  fubftituco  Icgacarii>uc  quandf^  tcftacor  rc-* 
liquit  legatum  Sempronio  cum  oncrc  dandi  ccn« 
tumSaejoifi  poftca  tcftator  prifavii;  Scmproaium 
icgatarinm  ipfo  Irgaco  &  in  Satjum  trattftulit» 
crAnfluliftcdicicurcumcodcm  oncrcpra^ftandi  le- 
gatum  Sxj o ,  /.  Cajojn princ  ff.  de  alim,  ^  cibar.  /f- 
gat.  lalumn£ff,de  alimend.legat,  Galtrcnf.  Alcx.  5c 
Jaf  inL  licet  Imperator.ff.  de  legat,  i.  Ampiiatur 
quitttbudocum  ctiim  habctt  rcfpcdu  qualitatis 
'  lcgatoadjcftac,  quac  pariccr  tranfic  abinltitucoaJ 

trubfticucum,  (icuciincondicioncadjcAa>  icgato 
rchcSo  tbinftituto,qu«  dicitur  rcpcrica  cciam  ii& 
f\ibfiliz\itOyLult.§,.ult ffde fideicommijf  libertat.  Arc- 
tin.inLult  ff.devulgctr.^pupiU.]A{.ind.Llicet.n.^t. 
Vcrum  Bartoi.  in  L  Si  cui fervi,§fia  filioyin  i.  oppofit^ 
ff,delggat.i.intc\V\gn,Lutt.§,  ult-ff  defideicommiff.  li^ 
iertat.  proccdcrc  ob  id,  quod  illc  tcftator  ycrbis 
nivcrfalibus&cxprcfnmrepctiitlcgatum  ab  infti- 
tuto  in  fubfticucura>quando  dixit,  quicquid  lcgan 
vclcavi.    Rcftringicurvcrohicfccundus  cafus,uc 

|ocum9oaiiabcat>quandoicgatttm  h^bitum  fuic 


pro  aoa  fctipcojficati  quando  eft  quid  rcli  Aum  zh 
in(tituto,qui  tcmporc  conditi  ceftimcnti  jam  cric 
mortuus ,  nam  tuuc  lcgtiUfn  Aon  ccDfetur  rcpcti- 
tum  a  fuljftituto,  Jaf.  in l  licet Imperator,  n.  j  ^ .  poft 
Bald.  Angcl.Comcnf  &Florian.  in  Lquidam  refe-- 
runt.infrinc.ffidejure  cod.  ^  AIcx  in  d,L  licetnum, 
5«    Reftringicur  fecundo»  ut  locum  non  habcac. 
infabftituro  parciculari  alicujus  rci  ,  nam  ab  co 
nott  ccnfctur  rcpcticum  icgatum  ab  ioftituto  rc- 
li£lam  Bald.  in  Lquoties,  in  fin.  C.  famiL  hercifc. 
AJ:x.  ScJaC.indUicet^  qU'afubftitutusia  rc  ccrra 
dicicur  loco  lcgatarij ,  /.  quoties,  Codic.  deh&red.  in^ 
yfi/. acqucitanoafuccediciutocum  ioco  ififtituti) 
ob  id  non  lenecur  ail  lcgaca  rclidla  ab  infticuco. 
Rcftringiturccrci6,quando  Icgacafunt  rtlifta  ab 
ififticuco>quiTOcacnsc{lfabcoBdicione>  qua?  noa 
cft  vcrifimiliter  cvcncurt,  &  ei  dacus  eft  fubftica^^ 
tus  fimpliciter  ,  aut  fub  cooditionc  vcrifimilitcr 
CTCu;ura^hoccafii  Icgata  non  ccnfencur  repetita 
afubfticuco>Corn.m^  /.  licet Imperator.  n.  5.&  ibi- 
dcmAlcx.».  I  j.  &Jaf         quia  hic  cclfat  ratio^ 
dJ.licctquxcft,  qaodcum tcftaror  graravic  infti- 
tutum,  mag  sdiiedum ,  prxfumicur ,  quodmulta 
magis  gravarc  vulucrit  fubftituturo  mini  s  di- 
lcfttm,  liscc  fane  tacio  ccffatinhoccafu  ,in  quo 
apparcc  tcftatorcm  magis  ,  dilcxifli  fubftitutum,' 
quamioftituium>M^no.h  us/i^.  ^.prdfumpt.  io8* 
numer,  17.    Rcttnng  cur  quarco,  ut  locum  non 
babcar^quando  UiiU^  &  idem  rft  iBfticutus  &  fub^ 
fti  t  Utus  ,/.!.§./? proponatur  ff.  Jiqui^  omijf  cauf  tejit 
tnent.JsLf.in  dJ.licet.infin.     Rcftringitut  quiuto; 
ae proccdit, qujiado  rcftitor  aliquid  aliud  rcii- 
quiifct  lt;gac;)no  prxftjudum  a  fubfticuro  ^  nann 
tu.iclcgacaub  infticico  non  ccnfeatur  rcsiccica  a 
&bH:i'Uto  >  /.  Itcet  ^  Imperator.  iii  ,  quid  cnim, 
•     alxam  rcm.  &  ibidm  BaxcoI.  numer.  4.  verf  frU^ 
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>Wum  exemplumf  (if  JaC  num.  %i.  Rcftringicuc 
fcxc6>uc  locum  non  habcac  ,  qnando  ccrca  faii: 
caufa  j  rclinquciicli ab  in^icuco ,  quae  ccfTac in  fub-^ 
fHiUcoucjpucaificcli:  «corrdiquic  lcgtcario>  ucad^ 
miB:iir2rctbonainli:!cuti,qU2e  racio  ccffat  infub.^ 
(ticuco  qui  forci  cft  rir  diligcns  &  idoncus     &  fua 
'  adraioiftr*rc,  hoc  c^fu  lcgici  m  non  prxfi  mituc 
.  Tcpcciium  ,  ?.  itcet  Imperator.  verf,  vel  qHtdfi  certit 
€aufa,^ibidem^Bjinol  num  ^..verf.  fecundum  ex-^ 
emplumi^]^V.  num.  i^.  in  i.notab,  Mccoch.  liK 
j^.prkfumpt.  loi. num.  to.    Rcftnngicurf  pCim6> 
quaiido  Icg^^c^rius  fcu  iSdcicommiUirius  cil  fub««. 
fticucus  a  ccftacorc  in  aliqua  haercdicacis  parce>: 
hoc  cafucft  conjcAiira  tcftatorcm  noluilfc  lcgaca 
rch'(flatbinftitucoc{Icrcpcc  Ci  ab  hoc  fubftituto^ 
Lticety  Imperatbr.  verf  vel  quidfi  fubftitHit.  ibi-m 
dem,B2iio\.  numer.  4*  verf  tertium  exemplumi^ 
i»8.  notabil.  Mcnochius  lihr.  -f.  prAfumpt.'  108. 
num.  ii4 

Tcrciuscftcafus.quaadolcgacum  fuic  rcliftuni 
ilb  infticuco  nominacim ,  h»c  cft  ,  czprcfib  c)us 
proprionomiucjuc  fi  tclLtor  dixit,ittftituo  Ca-i 
jum  harrcdcm  ,  cui  fubft.cuo  Scmpronium;  3c 
ipfutnGajum  damao  darc  ccntam  Macfio  :  vcl  (i 
taxacivi  inftiiuco cft  impofituin  onus  I^gatoi um, 
hbc  ia  cafu  dubicatur  an  Icgacum  Masvjo  &prac- 
ftaadum  aC;»jo  hxrcdc  cciafcacur  rcpccicum  a 
Sbmpronio  fubfticuco  Vulgiriccr  Ec  rcccpca^ 
magis  fcnccncia  cft  non  pr«fumi  rcpciit  -m  ,  Bar- 
tdl.  Alcxan.  &  Jaf  /.  lictt ,  Imperator.  de  lcgat.  1. 
Jaf.  cd?if  p^.num.  i.  libr.  i.  H^rculan.  i?il.  i.  §.id 
quod,  col.  5 .  verf  contraridm , jf^  ad l.  Falcidiam.  Co- 
xiif.  inruiric.  C.  deimpuber.  ^  aliie fubfiit.  num.  lOi 
£chanc  fcntcntiam  communcm  cflc  rctincndami 
aic  Mcnoch.  lib.  4.  pr&fumpt.  108.  num.  53  /'^^/.. 
Ceifm  ,  $.  quod  alicujii^  ,      de  legat.  x-iegfi 

*<  a»   .  j^luus^ 
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plurcs,j5^  de  legat.  3 .  Et  cft  ratio ,  c^uod  quan  do  Icga^ 
tumcft  rcliftumabinftituto  propriocjus  nonoine 
cxprcflb,  vidctur  gtayatapcrfona,  non  i^ntcm  har* 
f  cditas,  kquoties    1.  nonnunquam,  ff.  ad  Trebell,  o- 
^nuscrgb pcrfonalcadaliiimnon  traufit.  Diiren- 
jiuntCaftrcnf  in  l  licet  Impefator.n.  j.  ^  ibidem 
Comcnf  colfenult.  verj,  ^  opinio  ijla^  quia  fi  gra- 
vavit  primo  loco  vocatum  ,  Q^cm  magis  dilcxir# 
yrxfumcndumctiamcftToIuiflc  gtafarc  vi>catunri 
fccundo loco>ficq; fubftitutum  mmus  dilc dum ,  /. 
P«i/i»5,§.  I  .ff.  decondit,  ^  demonjlrat.    Et  fubfti- 
tutusdiciturcfrcfubrogatuslocoinftituti:  &  liccc 
cxprcffumfit  proprium  nomcn  hxrcdis>  attamca 
pra^fumitur  id  dcmonftrationis  caufa  fA(3:ani,  IJi 
JirvHslegatu^y§.^uimargAritam,ff'.  de legat,  i .  Vc* 
rumrerpondctMcnoch./ri^.^/TtfT^;^//.  ic8.».  5i# 
j  1.3  5.  quandonominatiminftitutoinjuuAum cft 
onus,tunc quosidillud onus non dicitur magis  di« 
lcftus,cum  conftat  tcftatorcm  volttifTc  curo  grava- 
rc:  Et  fubftitutum  noa  dici  in  totum  cifubroga<« 
cum,fcd  (olum  quoad  commcdum  hxrcditatisf 
nonauccmquoad  oaus  legacoium,quod  tcftator 
illiprimo  tanium  imponcrc  voluit:  &  cxprcflio- 
ncm  nominis  cflc  loco  taxativr.    Et  AinpLatur 
communis  hxc  opinio ,  ut  hic  cafus  criam  locum 
habeat,quancIo  lcgatum  fuic  rdidlum  ab  inftitLto, 
nonquidcmnotriinrpropriocxprcflQ  ,fcdnujninc 
apfcltativo  quad  nominis  propiii  vicem  obtiiictf 
Utfifolus  erac  infticutus  Mcnoch.//6. 4  prAfmnpt. 
108.    Rcftringiturautcmhiccafusut  Ioeumnoi#i| 
liabeat  ,  quancio  conjci^uris  apparcc  tcftAtorcm 
noluiflcrepctcrc  Icgatum. 

V    Pnmacilconjedturafavorcalimcncorum,  naoDi 
^  tunc  ctfi  ibinftitutonomiBatim  eftrcliclum  Icga« 
;  tuoiiliud 5  arcamen  dicitur  rcpetitum  a  rubi^icuco 
^lof  &  '&Aiiolinl.^*$Mlt.f!finl,Mflaiffdealsm, 
^  ^  0^ar. 
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ihar  legdt,  Alcx.&Jaf  inl  licetlmpefator,de  Iegat,i. 
Jaf. in corjf.^  ^,n.iMb.i.D cc.  conf.  1 81.  el^ conf,  17 
Hcrculan.  ind.  l.  i,§.iJquod,ff.adl falcidiam. 

Sccuada  cft  conjcftara  favorc  pix  caufsc,  ob 
qmm  lcgjittab  infticuco  rcpctita  ccnfcntarafub- 
Itituco  A[:x  3c]zC  ind  l.licet.  Knin.conf  1 1  ^  ».4 
y^^confi  3P  n  lylib.  j.Dcc. c^w/iSj.  HrrcultnV 
inl.  i  ^Mqt4odffadlfalcidiam.  Tir<cj^u?ll.  def  rivi^ 
leg piA  caufA.privileg.  6z*  Mcnoch.      4.  prAfumpt. 

Sccundum  cft  caput  hujuj  dlfputatloms  quaiido 
fubfticutiocft  pupillaris,  atq;  ira  qiisndo  tcftatoc 
rcliquit  lcgatuoi  praeftindufn  afiho  fub  pupilloi 
fcinftituto  cui  dcccdrntiin pupillati xt»tc  fubfti- 
tuitCajonijanhic  Cajus  pupillariccr  fubftitutuf 
prx{umatargr:iTatuspraEftarclcgatutn,quod  nom 
pcrfolvit  pup  Jlusilic  inftitutus,hoc  in  cafu  omncs 
dicuntCiijumillumfabfticutumnoiiccnfcri  cxfua 
pcrfoni  graraium  prarftarc  illud  Icgatum , fcd  il- 
ludfolvcrcdcbcrtanquam  arsalicnum  pupilli  hac- 
rcdis  janafaai,cuidcindcipfcCajiisfucccffit,&ita 
traduntomncs.Mcnoch  lib.^.prAfumpt,  io2 .n.  3^» 
Et  cft  ratio  difFcrcnti*  in  tcr  vulgairitcr  fubftitutufflfc 
&fabftitutum  pupiilaritcr  ,  quod  vufgttitcr  fub- 
ftitucusfucccditinlocum  inftituti  ob  id  qaod  il- 
lc  hscrcs  non  cft  >  /.  quamdiu     de  acquircnd  h^red^ 
undcillo cafu noa debcntur Icgita ex p^rfoaa  ipfi- 
usinftituti3quihxrc$noncft,&propccrcatuncdc- 
I    bcntur  a  fubftit  uco  cx  piopria  cjus  pcrfoot  ob  taci- 
I  .  tamrcpctitioncm.  Divcrfum  cft in fubfticuto  pa« 
I   'pillaritcr,qai  non  in  dcfcaum  pupilli  inftitiiti  liicJ 
ccdit,fcdfucccdit  ipfimct  pupillo  hacrcdi  cfFcdOf 
'&idcococpitipfcpupillus  c(fc  dcbitor,  cui  fubfti- 
f  utus  fucccdcns  cx  cjus  pcrfona  tcnctur^    Et  h«c 
'  ^  fcntcntit  proccditctiamintribuscafibus  comaie- 
,  x^kLoi$XA%indAMct  Imperauf.noM^  t}fXm  trcs  ill» 
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cofljcfturar,q\ixinfubftitanoncvuIgtrilocvimfet.I 
"bcot  procedunt  iifi  pupillari  Barr.  in  d.  l  licet.  n.  4. 
Oferf.  exprAdiaU  dico, 

Tcrtiuin  cft  capat,qatado  fubftitutio  cfl;  cxcm* 

Elaiis.hoccafa  idcm  diccadumcftquoddc  pupil- 
^  iricttdid:um,utfcilicctIcgacaabiiift:tuEo  prxfu,- 
znaaturrcpctitaa  fubftituco,ita  poft  Angclum»!- 
anolamXomenfcrn  &aliosfcripfit,Jaf  jf;j 
JmperatoKn.  5  7 .  w fin  Je  lega^.  i. 

Quartum  cft  caput ,  quando  fubftitu^io  cft  di- 
^rcftaniilitaris, ficuti.quandomilcs  tcftttor  infti- 
tuit  Ctjumusq^uc  ad  Pafcha  &  poft  P^fcha  infti^ 
tuit  Scmprojiium  ,  juxta  /-  milei  iia  ^ff.  de  tejlam^ 
w7//.hociii  cafu,  fi  tcftator  iftc  graYavic  Cajan^ 
pracftarclcgatam  & is non pracftitit ,  aoo  prasfumi- 
tur  hoc  lcgatum  repctitum  inScmpronio^ut  ii  pr«- 
ftarc  dchc2tJ,quArel?atHr.§.uh.ffde  tejia.wilit.  ubi 
inquit  Ulpianus » fi  quis  a  roiluc  ha?  cs  ad  tcmput 
fcnptuscflrctAaJiuscxtem.porc,  quaeritur  an  po- 
Hcrior  hacrcsapriorcrcliaii  Icgata  dcbctc7  Btai;. 
^>itrorhuncnondcbcrc,nifialia  voluntas  militit 

probctur,ratioq^uiatutillcprimu3inftitutu.sadiT^t 
liaercditatcm,tuc  noti  adiyit,fi  adivit,clarum  cft, 

pfumtcncriprxftirclcgttum,aIioquiiniq;&inja. 
fteagcrctpcrcipicndofrudlusmcdii  tcmporis  hat- 
icdittttis&:  irccufarc  icgttorum  prscftationcm .  ai 
quam  cogi  poterit,ob  id  quod  tdcundo  fe  qii>  fi  ob^ 
ligavcritIcgatariis/.^A:;w4/^7{Vi&f,§  quihAresff  deml 
fiion.^  oblig.a  Tcro  inftitutus  illc  non  tdiTi  t,  hacrc- 
^iiAS  mcdii hujus  tcmporis manct tpud  fucccdctcs 
abintcftatoipfimiliti,  /.  miles  itaff.demilit.  tefiam. 
Bt  ij  icgatt  prafft^rc  tcncbuntur,cxquopcrcipiunc 
commodu  frudum^doacc  usqj  fccuodus  illc  voct- 
<usfncccdcrcpo(i;t.Mcnoch.//*.4./>riiy«»3/>/.  log, 

Qu^ntumcftcapucbujuspracfumptionis,quta- 
.^4ocft/ubftitutio  fidci(^omniilJs^rit>hoc  in  capicc; 
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diccnducft,  lcgitarcHaaibinftituto  pratfunii  rc- 
pcticaiii  loco  {ubfritutoAttgcl.de  Pcrig  Flor.&  JaC 
in  l.licet  ln2per.de legat.  i  .Bcl\on,€onf.6z.n.y.  Mcao. 
lib.^ pr£fumpt.  los.n.  ^y.qxxodin  fidcicoaimilfiiria 
iiBivcr(«ilcm  tra»f<:ani  omniajura  h«rcditariaa6H- 
?c  &  paffi vc,/.  I  .§.  ult.  e^/.  Marcell.in princ.  &  L  qi4 
quadringentayffad  Trehell.^  §.  reftit.  Jnfiit.  defidei^ 
commijfhdred. }zzdiccnd\:m  clt,  qaod  lcgata  rcli^lii 
ab  hxrcdcipfo  inftituto  grafato,  fint  prarllandaab 
hocfiibftiruto  Mtnoih.lib.Ji..prAfumpt,  loS.  n,  5  8. 

An  fublliCQtio  fic  proprii intticucio  divcrfir  fDni: 
Dd.  fcaccuciaeBatcol.i»/  mulier.  §.fin.  ffi  de condif. 
inftitut.  tcnct  quod  fic  1  quod  in  dcfiraitionc  rcr- 
bum,  inftitao  ,  ponitur  tanquam  gcnus,  omnis 
autcmfpccicscftpropria  ficut  gcnus.  Scd  coMtra- 
rium,  quod  fcilicct  inftiratio  ta:n  dircfta  qoain 
obliqua.aon  fic  proprii  inftitutio  cft  communis  o- 
pinio,ut  rcftanturSapiaad  rubric.  C.deimpuber.  ^ 
alii^fubftitut.n.  6  .Franc.Ri  pa,i»  / 1  .n.z.f.  de  vulgar. 
i^pupill.Lwdos. Z\xnx.confpro uxore^n  ji  5 . BcUoa. 
fupputat.lib.yc.  i9.qaia  lubftitutionoa  cft  fimpli- 
citcr  inftirutio,fcd  fccunda  &  cft  t^ntum  condicio- 
jialisinftitutio.Vcrum  aliidiftingunt,quandover- 
bum  inftitutio  capicurin  gcncrc,cunc  propric  fub- 
fticucio  fic  inftitucio,fi  vcro  vcrbum  inftirucio  acci- ' 
piacur  im  fpccic  pro  prima  fpcciali  inftitutionc^ 
tunc  propric  Bon  fic  infticucio  Gx^.§.fubftitutio,ii. 
z.  Condicionu.  fub  quibus  fubftpltio  fic ,  quacuot 
fanr,Una  fi  inftitutus  h«rc$  noncrit:qu«  facit  vul- 
garcm  fubftittttioncm:Alccra ,  fiimpubcs  in  cra  pu- 
bcrcaccm  moriatur,qua:  ftcit  pupillarcm  fubfticu- 
tioncm:Tcrcit,fiinfticutush«csinfurorcTcIalio 
morbodccc{rcrit,quac  facic fubftitucioncm  cxcm- 
plarcm:&  Qijarct  cft,fi>Tcl  qutndocunqi  hxrcs  in- 
fticutusmoriccttr,quxfaciifubfticucionccoippca- 
diofaHi.Scx  fpccicsiubfticucionis  cnunicrat  Ancoo. 
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Comit.lih.  j  varsar.refolut. CAp.^ j  Jn prine  netnpi  1 
Viilgarcm,Pupdlarcm,Excmplarem,Comf  cndio-  1 
ftm,  Brcfiloquam ,  fcu  Rcciirocam  &  Fidcicom- 
toiflariam^cx  quibas  quiiiq;  priorcs dircftae  appcl- 
itlitu  ,  &  f oftrcmavocttui:  obliqut^Dircftam  au-  | 
tcm fubfticutioncm  vocant  cam ,  quae  fit  tcrbis  di- 
xcftis  puta,fubftitU0Titium>YclTitiusksercscftoi 
£  Sjtjus  hscrcs  non  cr't. 

Hafcdircda  fubftitutio  ,an  conjcftuns  &  pr«- 
fuaiptionibttsittduci poflit >  magaa cft  difp utktio» 
qua  itt  difputacioiic  trct  funt  D  J.opiDioncs. 

Primacft,cojBjc<auras  &  ptxfumptioBCS  fuffi- 
ccrcad  icduccn^iunidirrciam  fubftiti^tioncra  it» 
volucrunr  Bald.&Imol«,f»/  TitiaSAja  §  SAjalihi' 
riiffflde  Ugat,  1 .  A I cx. &  Jaf  m  l.potefiyff,  de uulgar.  (jr 
fupillar  A!cx  conf,9i.n.^  lih.i.J^Unl.fipater.  irr.pti' 
teres  ff.de  vnlgar^  ^ pupillir.  Corn.  conf.  3  lo.  n.  7. 
lih.^.K.  mmald  fcti.  ronft^6  n.^.lih.  i.Socin.  fcn. 
inlquidHes.in /^  notah  ff dereb.duh. YitxcMXmvi.  inL 
faterJiliam,Voit\in^GsLrf\2^inlGallu6  §  quidfitan* 
tHm,n  7^,(^n.j9,ffdeUber,  (^pojihum.  Dcc.inl. 
fenutt  in  notah.Cdeimpuher.t^  aliisfuhJlitut.  AU 
ciAt.in l  velfingulis.n  dffJeyulgar  ^ pupillar.  fub'^ 
fiitut  Crarctt  conf  6z.n.  i  ^.fcttcxt.inl.jamhocjH^ 
re  ff.de  vulgar.  ^pupiUar. 

Sccunda  fuit  epiuio  corum,qm  eziftimtruntdi« 
YcAas  fubftitulioncs  non  iiiduci  conjccfluris  tC 
pracfumptionibfliglof  in  l.cumproponeh^tur.  infin* 
gloffA  magnd,ffde1egat.t.  Dyu  &  Bald.  in  l.  unica,  f, 
fro fecundoin.^.ve  fd hocfacitad  quAflionemyC.dt 
eaduc.toUend  Angrl  inl  antequ^m  ^C.commun  di 
Jucceff  C  ^ti  cnCinl.velfingulu  jff.de  vulgar  f^pu- 
fiiar.fubflitut.  Romm.  in  lfi  cum  dotem  inprine. 
'  n.\%.ff folut,matrm.  Caccialup.  inter  c^nfiiia  Ali^ 
^ocandriconfi^Jih.4.  Socin.  fca.  inl.  cHmavt44  yff,d$ 
ffondit,    demonfirat»    in  conf  1 40.  lih.  i .  J at  in  /. 

r  ftnuli. 
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finuIt.n.^j.C.deimptiber  ^ftliuiuhllitut.  Ruln. conf» 
^o.n.y^conf  i  ^6n.$.lih  i.(^Dtc. conf  zi  i.».^. 
t^confjyi  n  6.  GA\\^\x\^Anl.Centurio,n  ^j^i  ff/dt 
njulgar.(^pHfilIar.  &  ib  dcn\  Ripa. 5  j.  &  id^m 
R i  f  a ,m /.  i . w.  ^  j  .jf  S o cin  Ju n  1  o 2 1 7  ./ii. 
I  (^ccnf  174.  n,%Jib.  2.  iw/  hAredesmeiy  (^.curh 
ita.n. 10  &ibiJcmT  .r  cln.  ff.adTrebelt.  Co-* 
lal.  i;?/  f  enult.  n.yC.  de  impuber.  ^  aliis  fubjlitut. 
Hmznuzi  C  f^{\^^in l.Gallui ,§  quidji tantum.in  i,  1 
fart.mo.ffdeliber.^pofthum.  Ech;)ncopinioncni 
rc  aliquando  pl:>caiflcfcnbicM<:noch.rtf75;/I 
57.?^.48./i^.  i.&hiaddu(ftiiunt, l.^veljingulis^l.ji 
fater  ff.de  vulgar.CrpupillJubftit.f^l  i  ff.fi tabul.  tt^ 
fiam  ext     l.jfibemM.  C.deteftam. 

TcLtia  opinio  clt ,  fic  dilt»  ngticntiiim ,  Aut  cott- 
jcftur$cfun:>untur  cxcxprrffis  in  tcllamcmo.  El 
tunc  locumhabttprinfia  opinio,  ncmpc  dircclam 
fubftitutioncm  fic  iuduci  polTc.  Atit  coujc6tur«  fu- 
iDunrurcxtrinlVcus,  &  runcproc^ditfccunda  opi- 
a i o > B a  1  d , m  /.  captateria^^ n  4.C  de  teftam .miVt  A  r c- 
tin.    / poteftffde  vulgar.    pupiR.jubftitut.  Alciar.  , 
inl.i.deV.S.i(\c\n.]\Mk.  inconf.  102.  col.  ^Jib.  i, 
Z  ? n :  hus  in  l.hAredes  mei  >  § .  cum ita  in  3  .part. ».  7  j . 
ff.ad  Tr^iefl.Joan.Marcus  Aquilinus,i;j/.  GaUu4^  §.  i 
^quidfitantumini  partn.Jo.ff.de vulgar.(^pupiU       ^    .  \i 
lar.  &hancTCtam  ciTcacmpe  dircft^m  inttitucio-  '  ^ 

ncm  iiiduci  conjffturis  &  pracfumptionibui  dc- 
fumpiis  cxfcriptiscxipforacttcftamcnto  &  proba-  , 
xi,  in  l  Titiu6y§  Lucit44,Titiu^y  ^  l.Lucitu ,  la.  z  l.  Ti" 
iius  ^ SAjtu,cum  l fe^  ff*de hired.  iKftituend,  aic  Mc* 
aoch  lib.^tprAfumpt  e^.n.^.  noa  vcroinducicort.» 
-  ^jcftaiiscxxrin(ccusfumptis,juxta/x/f/y7»jj«/i^,  f^/,  -  > 

fipaterff.de  vulgar.&cpupill.l.  1  ff.fi tabul  teftam.  ext^ 
^l.jubemus,C.deteftam.    Eciarantumctt  ycrunt 
conjcfturiscxtiinfccu$fumptiinonii:duci  fubfti-^ 
/  tutioncm  dircdlim  >  uc  locum  cciiim  hkbcat  co  ra 
It  Li  cafu. 
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Ulif  &  propt^rca  fiv:e  iaiftitucus,  five  fatlKttfrtlJ 
yl>3erc6cfficiatur  tcaciur  praeftarc  lcgaca  Caftrcn£' 
indiB  L  licet  Imferator.   Eft  cnim  quodammodo 
iiijundlumonasipfihaercditati,atqueita  tanquam 
Tcale  onus  trafifita<i  qucmcnnquc  b«rcdcm  Mc- 
nochMb.A.pr£fuwpt.io%  num  z   Sccunduseft  ca* 
t  fas.quaadotcttatorgravavithscrcdem  fiib  nomi-, 
ncappcllativo  praftarclc£aium.utputa,fidixitab 
hxrcdcmeo  inftituto  volo  prarftari  centum  Scm- 
pronio,  bocin  cafuctiam  legatum  pr^fumitiir  rc- 
pctitum  ab inftituto in fubft^tutum,  ut ,  fi  prarftita 
P  illanonfucrunt  abinttitnto,  pr«ftari  debcant  ab 
ipfo  fubftituto  Bartol.Caftrcnf  Alex.  &  Jaf.  m  /.  //- 
Ml-mperator.f  delegat.i.  Et  hocfateriomncsaic 
UcnochMb.^ prdfHmpt.ioi^num.     Ratio,  qttia 
tcttatorccnfecurmagisdiligcrc  iDftitu:um,quim 
fubttitatum,/.P^^//«^.$.  i  / de condit.  &  demonfirMt. 
li  crg6  gravavic  itifti  tutum  piajflaTc  lcgatum,  pi«- 
fumcndumcft,mult6magisgravarc  Toluiflc  fub- 
ftitutum  Tiraq.f»/r/«fl.  le  mort  faifit  Uwf  num.  i. 
diclarat.^.num  %.  Sch^nc  rationcm  paffim  omncl 
admittcreaitMcaoch./i^.^./Tieyiim/^f.  \o%.num  4. 
Dcindcquiafubftitutus  dicitur  fubrogatus  in  lo- 
i     cuminftituti,obidcjusnaturam&  qnalitatcm  af- 
fumit,  Ifteumqui  injufiarnmf  fi quu  cautio.  Tcr- 
cia  cftratio,  quia  ccftator  fabfcitucndo  harrcdi  in- 
'  ftitutodiciturfubftitucrcinomnibus,/  lultAnm.f. 
dehAred.inftit.  &l.cohAredijnprincip  ff.de  vulgar  & 
tupiUar,  Ampliaiorprim6hiccafus,utlocum  ha- 
bcatetiaminfubftitutionc  vulgari  tacica ,  nam 
tunclcgatarclidhiabinftituto  prscfumantur  rcpc- 
^  titaa  taciti  inftituto  BartoL  &  J^CinUieetlmpira* 
tor,ffdelegat.i.kitun.inLpenult  ff.divulgar.&pu- 
f  illar.  Ampliatur  fecuBdo ,  ut  proccdat  etiam  ifl 
quafifubftitutionc&  fit  in  jure  adcrcfccndi.  nai# 
coh«c$  icJMcH^ad  parrcm  cohacicdii  rcpudiatam 
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Trtiire  dicitur  cx  qatfi  fubftitutionci  Lfi  Titio  ^ 
^lAvib  ^AulUni^ .ff.deleg^t.z.  hicitaquc  cohctcs 
tciicturpracftirclcgatarcli<fta  ab  ittftituco,J%rm/. 
licet Imperator.n.Aj .ff* de legat.  i. Ii»olComci:^So-- 
cia.  in  I.  quA  conditio.ff,  de  condit.     demonfirat.  fc ' 
ica  cx^  licacc  otnncs  ait  Mcnach.  lib.  j^.  prAfumpt^ 
io8.^-io,    AmpliAtur  tcrti6>  ut  locuinctitmht^ 
bcatinlcgttOjCui  junda  fit  qntlitasoncriS)  quae 
ccffat inpcrfoua fubftituti, (icutiquaado  reUAum 
eft  legttum  tb  inftituto  ut  compcnrccur  cum  dcbi« 
todotisquac  compcnfatio  nonpoterat  haberclo* 
Cunflinfubftituto,Bartol.//?/*  cumabunoyff.  de  leA 
^0t.  z.  Angcl.  Imol.  &  Gaftrcaf  inl.fervolegato^^i 
fiteflatorff.  delegat,  i .  Jif. in l,  licet  Imperator,  n.  4Pr 
ff.de  legat.  i.  Amplictur  quarto  ut  locum  liabcac 
ctitmiftrubftitutolcgataciijUtqutndorccftttorre'- 
liquit  legatum  Sempionio  cum  oncrc  dtadi  ccn« 
tumSaejo,fi  poftca  tcftator  ptifavii;  Scmprotium 
icgattriHm  ipfo  Irgato  6c  in  Sxjum  tra^ftulit» 
tr^miluhflcdiciturcumcodcm  oncrcprseftandi  lc-- 
gatum  Sa^j o ,  /.  Cajojnprinc  ff,  de  alim.  ^  cibar.  le^ 
gat,  lalumnAff.de  alimend.legat.  Galtrcnf.  Alcx.  Sc 
Jzf.inL  licet  Imperator.ff,  de  legat.  i.  Ampiiatuc 
quitttoutlocum  etiim  habett  rcfpcdu  qualitttis 
legatotdjcdac,  quac  paritcr  trtnfic  abinltitutoad 
fubftitutum,  ficutiinconditioneadjcAt)  lcgato 
|rcli(%o  tbinftitutojqux  dicitur  repcritt  etiam  in 
w{\x\>fi\i}izoXult,§,Hlt  jf de fideicommiff.  lihertat.  Arc- 
'  citf. in Lult ff.de vulgar.^pupiU.]%{.  ind.Llicet.n.  5 1. 
Vcrum  Barcol.  inL  Sicuifervi,§.fiafilioyin  1.  oppofit,^ 
ff.delegat.  i.intclligit,/.«//.$.  ultff  defideicommiffli^ 
;  bertat.  proccdcrc  ob  id,  quod  illc  tcttator  vcrbis 
V  iiivcrfalibus&cxprcirimrepetiitlcgatum  tb  infti- 
tuto  in  fabftitutura,quando  dixit,  quicquid  lcgtTt 
vcl ctvi.    Rcftringituc vcrb  hic  fccundus  cafus, uc 

|ocum9oahAbcat>quaAdolcgatiim  h^bitum  fuic 
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fto  tioa  fctipto^ficati  quando  eft  quid  rcli  Aum  at^ 
inlhtuto^qui  tcmporccondiciidtimcnci  jam  erac 
mortuus ,  nam  tuuc  lcgttum  aon  ccnfctur  repcti* 
tum  a  fubftituco,  Jaf.  in  l  licet  Imperator.  n.  j  poft 
Bald.  Angcl.  Comcnf  &Florian.  in  L  qutdam  refe- 
runt.infrinc.ff,de  jure  cod.  (j^  Alcx  in  dJ,  licet  num, 
5.    Reftringicur  fccundo»  ut  locum  non  habcac, 
in  fabftituco  parciculari  alicujus  rci  y  nam  ab  co 
non  ccnfccur  rcpccicum  icgatum  ab  ioftituto  rc- 
li£latn  Bald.  in  l.quoties,  in  fin.  C.  famil.  hercifc, 
Al:x.  ScJzC.ind  Llicet^  qU'afubfticutusia  rc  ccrca 
dicicur  loco  lcgacarij ,  /.  ^uoties,  Codic.  dehAred. 
yfi/.acqucitanoafucccditinco(um  ioco  ififtituti^ 
ob  id  non  ccnecur  aJ  lcgata  rclida  ab  infticuto» 
Rcftringicur  tcrcio,  quando  lcgacafunt  rdifta  ab 
iaftituco,quiTOcacuscftfiibcondicione>  qux  noa' 
eft  verifimiliter  cvcncura,  &  .ei  dacus  ctt  fubfticu^ 
tus  fimplicitcr  ,  aut  fub  coiiditioBC  vcrifimiliccc 
CTCu!.ura,liocca(u  icgata  non  ccnfencur  repccita 
afubfttcuco,Corn./»^  /.  licet Imperator.  n.  y.&  ibi- 
dcm Alcx.;^.  i  j.  &Jaf    5^.  quia  hic  ccffat  ratio^ 
d-l.licccquxcft,  qaodcum ccftacor  graravic  infti- 
tucuro,  mag  sdiiedum ,  pracfumicur ,  quod multcr 
magis  gravarc  viilacric  fubftituturo  mims  di- 
lcAtm,  haec  fane  racio  cclTat  inhoccafu  ,in  quo 
apparcc  tcftatbrcm  m:igis  ,  dilexifle  fubfticutum»' 
qaamiaftiturum,Mcno«li  us/i^.  ^.prAfuwpt,  io8.* 
numer.  17.    Rcftring^rur  quarc6,  ut  locum  non 
babear,quando  uau«,  Sc  idem  cll  iBfticiitus  5c  fub«' 
fti tutus,/.  i.^.fiproponatnr  ff,  Jiquif  omiff.  cauf  tefla^^ 
ment.JsLf.in  dJJicet.infin.     Rcftringirur  quiuco» 
acproccdit,quaado  tcftator  aliquid  aliu^  rcii- 
quiifct  Itgac.uio  prxftjndum  a  fubfticnro  ,  aam* 
tu.iclcg;itaiib  inft.cico  non  ccnfcucur  repccica  a' 
6xbfti'Uto  ,  /.  licet  >  Imperator.  ibi ,  qmd  enim» ' 
fi  aliam  rcaa.  &  ibidetn  Bartol.  numer,  4.  wrf  pri^ 
K  .  mnm 
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mum  exemplum y  ^  num,  xt,  Rcftrirgitui: 
fcjcO)  uc  locum  non  habcac  ,  qnaDcio  ccrta  faic 
caufa )  reiiMqucndi  ab  iBftituco  y  qux  cclTac  in  fub* 
lli:uroucputa,ficc(l:  .corrdiquic  icgtcario)  ucad- 
miaiftrarctbonainlticuti.quap  riCio  ccflTat  infub-^ 
lli cuco  q ui  fOrci  cft rir  diligcns  &  idoncus  f 3  &  fua 
adminiftrarc,  hoc  c^fu  lcgiCi  m  non  piarfL  micuc 
rcpccii  um  ,  ?.  licet  Imperator.  verf,  vel  quidfi  certct 
C0ufay^ibidem,B9itoL7^um  4..  verf.  fecundum  eX" 
em/flumj^JsiL  num.  15.  ini.notab,  Mccocb,  //A 
j^.prkfumpt,  loi.num,  10.  Rcftnngitui  f-pCimo^ 
quando  lcgaCi^rius  fcu  iSdcicommiflirius  cfl  fub- 
jRicucus  a  ccfiacorc  in  aliqua  hxrcdicacis  parce> 
hoccafucft  coDjcitura  ccftatorcm  nolLiirclc,gaca 
rcli(^ti«b  inftitucocflcrcpcc  ti  ab  hoc  fubftituco^ 
Llicety  Imperattr.  verf  vel  quidfi  fubfiituit.  ^  ibi^ 
dem,B2iio\.  numer,  4»  verf  tertiutn  exemplum  >  ^ 
in%,  notabiL  Mcnochius  lihr,  prsLfumpu  108. 
num.ii^ 

.  Tcrciuscftcafas.quaadolfgacum  fuic  rcliftuoi 
infticuco  nominacim,  h»c  cft  ,  cxprcflo  cjus 
proprionomintjUc  fi  ccft-cor  dixicpittfticuo  Ca-i 
jum  hscrcdcm  >  cui  fubft.cuo  Scmpronium:  3c 
ipfumGajiim  damao  darc  ccntum  Mx?io  :  vcl  (i 
taxaciviinfticucocft  impoficum  onus  Icgatoium, 
iibc  in  cafu  dubicatur  an  Icgacum  Maevio  &prar- 
ftandiim  a  Cjjo  hxrcdc  ccmfcacur  rcpccicum  a 
Scaifronio  fubfticuco  Vulg^ritcr  Ec  rcccpta^ 
magis  fcnccncia  cft  non  pra:fumi  rcpciit-  ni ,  Bar- 
tol.  Alcxan.  &J^ar/«/.  licet  ,lmperator,  de  iegat.  i. 
Jaf.  cbnf  9<^,num.  i.  liur.  i.  H^rculan.  inl.  i,  §.  id 
quod,  col.  5 .  verf.  contraridm  yff.  adl.  Falcidiam,  Co-^ 
r^f  inruiric.  C,  deimpuber,  ^  altis fubfiit.  num\  lo^ 
Hchanc  fcnt.riciam  commuucm  cflc  rccincfjdam 
ait  Mcnoch.  lih.  /^..pr&fumpt.  108.  num,  n  p^^L 
Cdfu4  ,  §.  quod  alicujii^  ,      de  Ugat.  %,  lcg  fi 
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plurcs,jf    /^5^^.  3 .  Et  cft  ratio,  qaod  quando  lcga3 
tumcft  rcliftumabinftituto  piopriocjus  nomiQe 
cxprcflb,  vidctur  gtaYatapcrfona>iion  i^ntcm  ha2* 
rcditas,  /,  quoties    i  nonnunjuamyff.  sd  Trebell,  o- 
jiuscrgo  pcifonalcadaiinmnon  traiifir.  Diirca- 
,'ti'untCaftrcnf  inl  licet  Imperator.n.  j.  6*  ihidem 
Comcnf  colpenult.  verf.     opinio  ijl^^  quia  fi  gra- 
vavit  primo  loco  vocatum  ,  quem  iriag*s  dilcxir# 
yrxfumcndumctiamcftvoluiflc  gravarc  vi>catuni  ' 
fccundo loco>ficq; fubftituiutit  minus  dilc ftum , t 
P«i/i«f,§.  I  .Jf  decondit.     demonjlrxt,    Et  fubfti- 
.tutttsdiciturcfTcfubrogataslocoinftituti:  &  liccc 
exprcffumfit  proprium  nomcn  hscrcdisj  atiamca 
prxfumitur  id  dcmonftrationis  caufa  fiftucn, 
JeTVtiilegatfi6y§.quimargHritytm,ff.  de  legat^  i .  Vc- 
|:umrcfpondctMcnoch./i^.4/>rA7«iw//.  ic8.».  3i# 
/3 1^*3  3.  quandonominatiminftitucoinjUQdlumcft 
ipnus^tunc quoad illud  ouus  non dicitur  magis  di- 
lcftusjcum  conftat  tcflatorcm  volaiffc  curo  grava- 
xc:  Et  fubftitutura  noa  dici  in  totum  eifubroga- 
^um,fcd  (olum  quotd  commcdum  hxrcditatis^ 
'  noiiautcmquoad  oaus  lcgatoium,quod  tcftator 
illi  primo  tanium  imponcrc  voluit :  &  cxprcdio- 
aHcm  nomiQis  cflc  loco  taxativjc.    Et  Ampliatur 
communis  hacc  opinio  y  ut  hic  cafus  ctiam  locum 
habcat,quando  Icgatum  fuit  rdidum  ab  inftitucof 
non quidcm non-iinrpropriocxprclTo  »fcdncjnittc 
.  appcllativo  quad  nominis  propiii  viccm  obtincc^ 
Utfifolus  crat  infticutus  Mcnoch.//^.^  prAftimpt.* 
io8-    Rcftringituraiitcmhiccafusut  locumnoE 
liabeat  ,  quando  conjcduris  apparcc  tcftMtorcm' 
aoIuifTcxcpctcrc  lcgatum. 

N  Primtcltcon)c£larafaYorcalimcntorum,  naoi 
tuncctfiabinftitutononriiaatimcftrcliclum  lcga- 
tumiliudiattamcndicitur  rcpctitum  a  fubitituto 
clof  &  Bartol.  inl.^iSMt.fSj*inl,M^l0i ffdeftUm, 
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ftbar  te^At,  Alcx.  &  Jaf  in  l  licet  Jmperator. de  legnt.  i , 
Jaf.  in  conf^  ^.n.iMb.i.D  cc.  conf.  1 8 1.  conf.  175» 
Hcrculan.  ind.  l.  i.^.iJquod^ff.adl falcidiam, 

SccuodA  ti\  conjcitura  f*vorc  picX  caufx,  ob 
qiiam  lcgattab  infticuco  rcpctita  ccafcnturafub^ 
Itituco  AL  x  &Jiif.  ind l.licet.  Ruin.r^?;?/  r  i  77.4  e§» 
y^'Confi  7^  15.  3.Dcc.c^»/i8j  HrrcuUn* 
inl.i  ^jdquodff.adlfrlcidiam.  Tir'^<^u?ll.//^/ri'ui- 
leg piA  caufA.frivileg.      Mcnoch.  //i'.  prAfumpi. 

Sccundum  cft  caput  hujus  difputationis  quando 
fubfticutiocft  pupillaris,  atq;  ita  qiisndo  tcftatot 
rcliquic  lcgatuni  praeJlandufn  afihofub  pupilloi 
fcinftuuto  cui  dcccdrntiinpupillari  acc^tc  fubfti- 
tuitCajum,anhic  Cajus  pupillaritcr  fubftitutuf 
pracfumat  irgrjvatuspr2eftarcIcgatum,quod  noA 
pcrfolvit  pupillusiIleinftitutus,hoc  in  cafuomnes 
dicuntC^tjumillumfubllituiumnoiiccnfcri  cxfua 
pcrfona  grararura  prarftarc  illud  Icgatum ,  fcd  il- 
ludfolYcrcdcbct  tanquamarsalicnum  pupilli  hac- 
rcdis  jana  fa£li,cui  dcindc  ipfc  Caj  i!S  fucccffic , &ita 
traduntomncs.Mcnoch  lib, /^.prAfumpt. 10% .n.  3^. 
Eceftratiodfffcrcncijciutcrvulgariccrfubftitutunffc 
&fubftitutum  pupillaritcr  ,  quod  vulgtriter  fub- 
fticucusfucccdicinlocum  inftiruti  ob  id  quod  il- 
lchxrcs  non  tttylquamdiu  tff.de acquircnd,  hAred^ 
undc illo  cafu non debcntur Icgata ex p^rfona  ipfi- 
us  inftituti,quihxresnoncft,&proptcrcatuncdc- 
bcntur  a  fubftituto  ex  piopriacjus  pcrfoot  ob  taci- 
tamrcpctitioncm.  Divcrfum  cftinfubftituto pu* 
pillaritcr,qui  non  in  dcfcSuai  pupilli  ioftitati  liic*' 
ccdicfcdfucccdit  ipfimct  pupillo  hacrcdi  cffcfto» 
&idcoCGCpitipfcpupillus  cffc  dcbitor,  cui  fubfti- 
tutus fucccdcns  cx  ejus  pcrfona  tcnctur»  Et  hcc 
fcntcntia  proccdit ctiam in  tribus cafibus  comaie- 
kioracis^^^^././^r^/i/^/^^^^^^^-iioa  cAim  trcs  illx 
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coBjcfturar,quxinfabftitucioncvulgirilocvim  ht^ 
"hcut  procedunc  if  pupillari  Barr.  ir^  d.  /.  licef,  n.  4. 
yerf.expTAdiSiU  dico. 

Tcrnutn  cft  capac,qatBdo  fabftitudo  cfl;  cxcm* 
*laris>hoccafu  idcin  diccndumcft  quodde  pupil- 
lari eft didum>ut  fcilicct  Icgaca ab  iuft  ruco  prxfu,- 
znanturrcpctitaa  fubfticuco>ita  poft  Angdura,!- 
anolanijComenfcm  &  alios  fctipfic,  Jaf  in  d.  l,  Ucet 
JmperatoKn.  5  7.1» fin.de  legat.  i. 

Quartum  cft  capuc ,  quando  fubftirupo  cft  di^ 
icftamilitaris.  ficuti^quiadomilcs  tcftttor  infti- 
tuit  Ctjumus^ue  ad  Pifcha  &  poft  P:ifch«  iiiftir 
•  tuit  Scmpronium  >  juxta  /.  msles  $tf$  ,  jf  de  tejiam^ 
fnilit.  hocin  cafu,  fi  tcftator  ifte  grayavic  Cajun^ 
jirzftarclegatam  &isnon  prsfticic ,  »00  prxfuaiv 
€urhoclcgatumrcpctituminScmpronio,ut!s  prr- 
llarc dchc2tJ.qu£rehatHr.§.ultff  de  tejla.milit  ubi 
inq^uit  Ulpianus ,  fi  quis  a  miluc  ha^. cs  td  tcmpus 
fcripcuscfTcc&^li^scxtcmporc,  quaeritur  an  po- 
Itcrior  hacrcsapriorcrclidi  lcgata  dcbctc  ?  Ecai;- 
bicrorhjuncnondcbcrC)  nifiaUa  voluncas  militis 
robecur^racioq^uiatucillcprimu^inftitutusadiTit 
«rcdicatcm,tuc  non  adivit,fi  adivit,clarum  cft,  i- 
f  fum  tcneriprxftarc  lcgtcum,alioqui  iniq;  &inju* 
agcrccpcrcipicBdo  frudlusmcdii  tcmporis  hac- 
ledictcis  &  rccufare  lcgtcorum  prarftationem ,  ad 
<]utm  cogi  poterit,ob  id  quod  tdcundo  fc  qui  fi  ob« 
ligavcrit  lcgatttriis/.^A:;»^/tf/(ciAf,§  quihAres.ff  dem* 
(lion.^ oblig.G.itib inftitutus illc non  aditi t,  hacrc- 
^it.<s  medii hujus.temporis manet tpud  fuccedetcs 
ab  in tcftato  ipfi  milici,  L  mfUs  ita^ff.  de milit.  tefii^m. 
JIc  ij  lcgata  prorft^rc  tcncbuntur,cx  quopcrcipiunc 
Commodu  fru(5lum,doncc  usqs  fccuodus  illc  voci- 
^usfncccdcrcpofC^McQo^h.  lib.^.prAfumpt,  108. 

Qu^ntumcftcaput  bujusprarfumptioni$,qutm- 
^ocltfubftitucio  fidci^drximiiji^rit^hoc  in  capi^e 
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'^iccodu cft,  Icgita  rclifta  ib inftituto  pracfiimi  rc-    ' ' 
pcticain  loco  (ubftitutoAogcl.clc  Pcrig  FIor.&  Jaf. 
in  IMcet  ln2per.de  legai,  i  .^cWoti.confs^.n.j.  Mcno.  ' 
lit. 4 pTAfumft, 108. n.  ^y.c^uodin  fidcjcomm  fliiitt 
iUBiverLlcm  craiifcani  omoiajiira  hxrcditariaadti- 

&  paffivc,/.  I  .§.  ult.  (^l.  Marcell  in  princ.  ^  I.  qui  , 
quadringentayffadTrebell,^^.  reflit. Infiit,  defidei^  ^  ^ 

€i>mmiff.h£red.it:kdiccndcm  cit^  qaod  lcgata  rcli^tn 
^  4tb  haercdc ipfo  inflicuro gra^ato^  fint  prardandaab  ^41 
hocfubftiruto McDO^h.lib.^.prdfumpt,  io8.  n,  5  8- 

An  rubihcutioficpropri^infticutiodiverfar  func 
Dd.  CcntzazlxB^nol.  inl  mulier.^.fin.  ff.  de condif. 
inftitut.  ccnct  quod  fic  ,  quod  in  dcfirntione  Ycr- 
bum,  inftitao  ,  ponitur  tinquam  gcnus,  omnis 
auccmfpccicscftproptia  ficut  gcnus.  Scd  coMtra-  -  *  ,  1 
rium,  quod  fcilicct  inftirutio  ta:n  dircfta  qt.ain  \  •  1 
obliqiiaaon  ficproprii  inftitutio  cft  communis  O'- 
pinio.ut  tcftanttr  Sapia ad  rubric,  C. deimpuber.  ^  / 
alii^fubfiitut.n. 6 .Franc.Ri pa.i /  i .n.zff.  de vulgar. 
{^pupill.Lndov,  Zamxonfpro  uxore,n  y  ^  3 .  Bclloi- 
fupputatJib.yc,  i^.quia  lubftitutionoa  cftfimj»li- 
citcr  inftirucio,fcd  fccunda  &  cft  t^ntam  condicio* 
nalisinftitucio.  Vcrura  aIiidiftingunc,quandovcr- 
bum  inftitucio  capicurin^cncrc,cuncpropricfub- 
ftitucio  fic  infticuciojfi  vcio  vcrbum  inftitucio  acci- ' 
piacur  ift  fpccic  pro  prima  fpcciali  infticucionc> 
tunc  propric  aon  fic  iniiitutio  Gi^*§'fubfiitutiojq. 
z.  Condicionu,  fub  quibus  fubft|Rcio  fic ,  qnacuoc 
fanr^llna  fi  infticucus  hxrcs  non-eritiquac  facit  vul- 
garcmfubftittttioncm:Alccra,fiimpubcsintrapu- 
bcrtaccm  moriacur,qux  facit  pupillarcm  fubftitu- 
iioncm:Tcrcia,fiinfticutush3crcsinfurorcTcl  *  » 

morbodccefTcritjquac  facicfubfticacioncmcxcna- 
plarcna:&  Qijarta  cft,fi>Tcl  quandocunqi  hacrcs  in- 
ftitutus  moriccur,quscfacitfubfticucioneco»pca- 
diofaHi.Scx  fpccicjfubfticucionis  enumcrat  Antan* 
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MCdmit,  lih.  i .  vstrUr.  refolut.  cap,^ 3 ,  />r/;j^.  nem pi 
VaIgarcm,PupiJlarcm,Excinplatem,Comf  cndio^ 
Ikrr»,  Brcfiloquam ,  fcu  Rcciirocam  &  Fidcicom- 
teiflariamjCX  quib««  quinq;  priorcs  dircftae  appd- 
Itticu  o&  poftrcmayocacuc  obliqai«Dirc6lam  au- 
^cmfubftirutioocm  vocant  cam ,  quae  fic  tcrbis  di- 
xcAis  puca,fubftituo  TiciumiVclTitiuskscrcs cftoi 
^iS«jushsercsnon  cr*t. 

Hapcdircdla  fubfticutio.an  cenjcdlaris  &  pr«- 
;CuBiptionibasiRduci podic ,  magaa eft  difpucatio» 
'  '"^ttt  in  difpucacionc  trct  func  Dd.opinioncs. 

Primaeft|COJDje£buras  &  ptxfumptioncs  fuffi- 
^%crcad  icducen<^unidifcciim  fubftir»«tioncm  ita 
VolucmntBald.&ImoU.r»/  TiVf/j^Aj/i  §  SAjalibe' 
^  ri^ff.deUgat.z  AhT.ScJsiC  inl.poteji.ff^de^vuigar  ^ 
fupillar  A!cx eonfsi.r^.p  liki.JzUnlfipater  itKpu^ 
/  ieres  ffjevulgar^     pupillir.  Corn.  conf.  3 10. n.  7. 
/1^.4.  R  minald.  fcD.  confx^6  n.^Mb.  i.Socin.  fcn» 
inl quidues.inj{..n0tab  ffdereb.duh.Yl^xcM\^Ti.  inL 
faterJiliamJoitVLm^G2rf\:iJnlGa!lus  §  quidfitan* 
tum,n^^.Cf*n.j9.ff  deliber,  (^pojihum.  Dcc.m/.  I 
^fenult  in    notai,C.deimpuber.t^'aliisfubJlitui.  AU 
ci^t.m  /  velfingulis.n  6ff.devulgar  ^ pupillar.  fub.^ 
ftitut  CraTcit  conf  6i.n.  i  j.ftttzxt.inl.jamhocjH^ 
ff.de  vulgar,  ^pupiUar. 

Sccunda  fuit  epinio  coram,qm  eziftimaruntdf- 
YCi^as  fubftitujioncs  non  induci  conjcdluris  tt 
yrarfumptionibcBglof  in  l.cumproponebatur.  irifin. 
jloffA  magndffde  legat.x.  Dy  x  &  Bald.  in  L  unica,  f. 
fro fecundojn.  8  .ve, ff^  hocfacit  ad  quAflionem ,  Cjt 
€aduc.tollend  Angd  inl  antequim ^C.commun.d$ 
'fueceff  Csfl  cnCinl.velJingulu jff.de  vulgar  o^p^' 
fiUar.fubJiitut,  Rom  in.  in  I  Ji  cum  dotem  in  princ. 
^\  '^'^^'fffolut.matrim.  Caccialup.  inter  c§nfilia  Alk^ 
f'    ocandriconfi^Mh.^  Socit\.tt)A-inl.cumavu^yff.di 
^#o»^i>,    dmonfira$.  &  in  cofi^.  1 40.  Ub.  i  /  Jat.  i» /, 

^  ^  '       ^  *i  .'^'  ^  .fenuU. 

•  .  •  •      •         •       '  ,    .»         •    -      -  i 
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finuh.n.j.C.de  impuher.  ^  nliu [ubflitut.  Ruin.  conf» 
^o.n.^.^confi  (^en.^.lib  i.^Dcc. conf  ii 
<^  conj.  371  n  d.GAW^iul^jn  l.Centurio,n  j^i.ff.ke 
^ulgar.^pHfillfir,  &  ib  dfm  Ripa,».  j  5.  &  id^m 
Ripa,/W. I  «r^ 5 .jf Socin  Jurt.r<?^j/i 02.». ly.Z/i. 
I  (^ccnf  174.  n.^.lib.  1.  inl  hAredesmeiy  ^,cum 
ita.n, 10  &ibi<lcmT  r  cl.;^.  ff.adTrebell.  Co- 
xai.  xnlpenult.  n.^.C.  de  impuber  ^  aliis  fubflitut. 
Enianucl  C t  R^yin l.Gallus ^§.^ quidji tantum, in  i, 
fart.mo.ff deliber.^poflhum.  Ech:>ficopinioncni 
fibi  ct  aliquaodo  pbcuiflcfciibicMcnoch.r^^^yi 
S7  n./{.%.lib.  i.&hi addud:/ lunt,  /.  velfingulis^l.fi 
fater  ff.de  vulgar.(^pupill,fubfiit.(jjf*  l  i  ff.fitabul.ti^ 
fiam  ext  ^l.jubemus.  C.detefiam. 

Tcitia  opinio cl\ ,  fic dilt  ng.icntium ,  Aut  cott- 
jcftuiacfunnuncur  cxcxprcflis  in  tcllamcnio.  EZ 
tunclocumhab-tprima  opinio,  ncmpc  diicdam 
fubftitutioncm  fic  iuduci  polTc.  Aui  coujcfturac  fa- 
munrurcxtrinlVcus,  &  runcproc^ditfLCUnda  opi- 
aio^BiM,/»  lcaptatiria^yH  4.C.detefiam.miVt.p^  rc- 
tin. inl poteflff.de vulgar.^ pt4pill: Jubjlitut,  Alciar. 
inl.  }.deV.S.Sncin.]\xD.  inconj".  loi.  coL  j.lib.  u 
Z^n.  hnsinl.hAredesmeiy^.cumitain  ^.part. n.  7  {. 
ff.^d  Tr^f^^fl.Joan.Marcus  Acjuilinus,  ir^l,  Gallu4^  §. 
0^ quidjitantumin  i  part  n.io. ff.de  vulg^^r.f^pupil" 
/ar.  &hancTCiam  cfleacrrpe  dircdljim  infticucio- 
ncm  iuduci  coi^jcfturis  &  pracfumptionibus  de- 
fumpiis  cxfcripti?  cxipforacttcftamcnro  &  proba* 
xi,  in  l  Titiu^t§.Luciuf,Titiu^y(^  l.LucitM  Ja.z  l.  Ti^ 
tius  ^SAjH4,cum  l feq.ff.de hired.  infiituend.  ait  M6* 
aoch  lib,4t prAfumpt  6^.n.4.  nou  vcroinducicort'» 
ijccliiiscx.rinfccusfumptis^juxca/ Wy7«^K//if,  f^/. 
fifaterff.de  vulgar.&ipupill.l.  i  ff.fi iabul.  tefiam.  ext^ 
^ l.jubemm.C.deteflam.    Ec  10  rantum  cft  vcrunt 
conjcfturiscxtiinfccusfamptiinonii^duci  fabfti- 
tuiioacm  dirc£):iui>  uc  locum  etiiim  hkbeat  co  ia 
•       *        -  X»\   \  cafUf 
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;  jnquofgcrctur  dc  fullincndo  tcftamcntiim,  non 
cnim  Admitcuntarhseconjcdlurar»  ad  induccndam 
,  |iancdircaamlubftitutionem,etiaitfiaIioquicor- 

rucrct  tcftam^ntum  Eman.Cofta,m/.  GalluSi^,^ 
gtiidfitmtum  jnprmc.n, 10  ff deltb$r.  ^pofihum.  dc 
Ji i cro n .  Z  an  c h.i»  /. hAredes mei^§xum ita ,  j  ftirf. 
p.je.ffadTrebell. 

Rcfttingitur  taraen  primb  intcftamcnto  mi!i- 
tis,cumcnimistcftaripo(}icc[Uo  Tultmodo,/.!  ff. 
deteftam.  milit.  fic  pariccr  potcrir  foWs  conjcfturfS 
&  prarfumptioaibus  rnbftiLUcrc,Ci>fta  &  Zaoch.^. 
^'^.RcftriogltQrfccQcido, ut  iocum  iionhabcatia 
/  tcftamcnto coodico  apatrc iater  liberos»  Cofta d»^ 
kc  ».  j 4. &  Z inch.  ubifi4pra,n. 77. 

Subfticucio  dueda  quando  ex  przfumpca  tcfta- 
toris  mentc  extcndatur  clariorif  cxplaaatioois 
caufatrcscaru&diftinguirolcat.  Primuscafus  cft# 
^uaAdoagicurdccxccndcndarabfticucionedircda 
de  cafu  ad  cifum>&  cicat  praefumpta  meas  teftaco* 
.  ris,cxemj»Ium  pioponicur  ia  illa  controrerfia,  qaas 
fuicinccrMucium  Scaevclam  &  Lucium  CrafTum» 
"^^ujui  mcminit  Ciccro  &Q2intiIiaBus  M.Coponi- 
Bstcftacor.  Mtriuui  Curium  harrcdeiu  fcccracKis 
^  ▼crbis:fimihipoftmorccm  rocamiiadcccmmcBfi/- 
ibus  proximi$>filiu&natuscric,hxrescfto>  quod  fi  is^ 
antequam  in  tutclam  ycaerit,moriatur,cunc  in  1q- 
cumparremq;  cjus  M.Curiushscrcscfto.  Nacus  no 
^cft  ofth;  muSjMarius  Curius  fiibfticucus apud  cc- 
jtumTiros  peccbac  cx  tcftamcnto  hcercditatem^a-^ 
gnatus  Coponijydefcndentc  Scxf  olacontcaclcbac 
^^'aoBCfeniftc  cafns  fubfticucionis  &  propcercafibi 
-jdebcrirucceffioaem abintcftato.Marij  Tcro  Curij 
'partcstuebaturL.Cra(lus,qaiaoa  vcrba,fi?iTolii- 
^tatemfpcdlaadamcftediccbat:  eamq;fuifle  cefta* 
^corismentcm&voluatatem  a(rerebat,ut  quoquo 
^modo  Bon  adcifc(filiui|fivenoa  natus.fiTC  aatus  tc 
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pubcsftAusnoneflcbMarius  Curius  hocrw  cflcr. 
cxtcadi  rubUitucioa:ni  dircdlamdcc  fuadcafuin, 
qui  habct  candcm  rationcm  &  Tcrifinulcm  mcntg 
^cftatoiij  &c  Marium  Curium  cx  prxfumptx  mcntc 
tcftditoris  admittcndum  cfle  ,  cxclufo  Coponii 
'gn2t«,volantRayoer.in  craft.fubftitut.Guil.  Cun^ 
jinlprecib.C.de  imp,  ^ aliis fubfiit     1  j  .'t/. fcd  adhuc 
Circa Tulg.  rcm:ubi  fcriptum  rdiqait  quod cum  tc- 
^tator  habcrctuxorcm,quam  crcdcbai;  prxpnacto. 
dixit,inftiruoh$crcdcmcx  uxorc  mca  nafcuuium  : 
&  fihaercs crit  &  in  pupillan  «tatcdcccflciir,  Titiu 
fubfti;uo.N6  eftaaLusfili^,dubitatufoit>aii  Ticij^ 
fubftitucusdcbcrct  admitti  ?  dixir  Alberic.  .idmitti 
dcbcrc :  atq;  ita  judicatum  fuiffc.Eandc  q  .oqi  af- 
&zm2)Lwntkv\oin  l.le;cCorn.jf.devulg.  (^in con f  9}, 
^oLult.iiXc.inlfiteflam.in  audjl,  5  .princ.C,  de  inflit» 
^f  ibjlitut  Fu'^o(./»c^>r/y.90  Imol.  inl  abexhdred,^ 
^  ult.infin ff.de lega.i.Axctin.inL^uamdiHyla  i.n.7. 
/ff.deacquir.hdred.JoAbn.deAntna.conf  66  in  1  dubio^ 
*$ignorol.r<?»/ ii^j.n.^  A^cxinl^i.n.a. infin.ff.de 
^ulg.^pupilfubftit.X,\xdos.Bo\oniu^.in  conf.^.voL^ 
x.v.probaturetiarn.  Ciilcan.  inconf.  loj.  Cmn. conf 
ii.//i.3.Socin.  Ccn.conf  ^t.lib.  1.  (^inlo^ui.^ 
4uo5,n,^  infin  ff.dereb  dub  Cwn.^ztxxonf^  1  ^  cenf^ 
7 y . Ja f  inl  i. n. is. 5 5?  ff.de vulg.^ pupill.fubftiC 
^ conf.i  j{S.lib.z.KMin.inLGaIL§  (juidfitant.  n.  70.'. 
ff de lib. ^ po flh. Dcc.in  conf. izy.ini  dubio ^(^confi^ 
238.»  5.SocinJun^<?»/i8i.//i.i  Bcrtran.^^?».  174. 
n.i.lib,^.K\im.confzoi'n.p.  lib.  x.f^inL  Gallw^§» 
^quidfitant  ».4-  5  .ff.delib.  (ffpofth.  Alciat.  fibi  pa- 
rnm  conK^sin reffon.iso.n.S.&inlib.  5 .de  V,  S. ».g^ 
&n.z6  lAziz.inconfi.Cxyr.conf^o/^.n.yv^  i.Hi-v 
croft.Gabr./??  conf.^j.n.  3  .ZAnch.inLhAred.mei^^xiil 
iia,in  8 .part.  n.ii o.Bald.  incomment.  ad ScAvolarn.\ 
ViRCCBt.  Franc. decifz^^  n.  i .  ini.part.  ubi  in  fioc 
^  uftatur,ficiudicaffcconliliuraiiludNcaDolitai;iii^ 
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'  /  *  .  >,JEtcftrcccptaopitiio  Mcnorh  /r^.  4.  frAfutnpt.6{%^  , 

"   \foJln.zuDtc\zn.conf.i,n.i6ylih  i.Ct9((§.Ji4bfl^^ 
f  ^^  •  "  iutio^q.S  i,n,6.8cci{tAxt\xs,mLTitit^i§.LucfM4,ffii$ 
iiber, (^pojihum.  c^a^loci  yicffondit  Paulus>infti- 
tutohaercdcco, quinafcitur,cxcciifioncm  ficri  ad 
cafum  illum,quftndd  i$  natus  jam  crat  tcmporC 
%  '     condititcftamcnti.igQorantcipfo  tcftatorc*  Eft 
cnimmaxina^  vcrifimilc,  qaod  fi  fciriflct  tcft^tor 
liliumil!umc(rcnatum,magi$cxprcrsi  cam YocaC» 
fcr.  Sunt  cciam  tcxtus ,  inl.HltfQ^epoJlhum.  hAted^ 
'         inflituend.  l.  Gallm ,  § .  quid Ji  tdntHtn,  f.  de  liber,  ^ 

ubiinftirutiofaftadcncpotciMcafumor- 
cisfilii,cxtcnditar,adaliumcaram)nempcfi  siilius 
ptticturiaicrdiflumaqusc&igms,  ?cl  fi  emanci- 
«  'pccur,cum&hiscafibus  locum  habcat  difpofiiib 
(  lfftatoris,quivolaicncpotcmcflc  locofilii^  quo- 

-.^  *'quomodoi$filiusdcfiiiatcnctah's,/.i//^C.^ri>5rjli- 
'    ,^  'tut.  & fuhflitut.  l.ah  exhdredato ,  § .  ult.f  de  legat,  u 
Eccftratio,(|Uod  illud  habctur  pro  difpofico  ,  dc 
•^quo fi fuiflTct intcrrngacn s  tcftator  rcfpondi flct ,  fi: 
j  acaveliiiflcdifponcrc,  ficutl  tradunt  glofl'.  &  JaC 

^  inl  talepaSlum  ^.^uiprovocavityJf.dipa^.Dzcconf. 

'^^iy.n.  I o.&c  Dcci2h,conf  i 1 00.  lih,  i . 
*         J    Contia  quodimo  dircfta  fubflitutio  non  et-,, 
;\.      ^cndatur  dc  cafa  ad  cafum  crtam  cx  pra^raiTipc» 

mcntc  tcftacoris  dcfcnd:rcconati  fuac,  fccutiQ^- 
Mucium  ^carolamOUrad.  conf  141.  6*  lyy.Jo* 
kann.kndicxji^  addit.adSpeculatcr  in  tit.de tejlam.^. 
inprimi^jn  ult.dubitat.verfquarta  quAjlio.  Anchor. 
^   .     ^^^f'i  5 ^«Roman. inl.  quamdiuy  la.  z.  ff.de  acquir. 

Jhired.Cota^confip^.n.y.lih.i^Dzc.confis-^.n.i  5. 
<^  i4-Goz3idin  ^^»/^7.f>.5.Crarcr.fibiparam  con- 
{tznsyinionf  i6i.n.y&j,(^ conf  jd^.n.^.  1 1, 20. 
'   .  '  &:  priai6  moti  funt ,  /.  commodijjtmeyff.de  liher.  ^ 
\    ^  /^^y^^^^-cxqaorcfpottfoiiU  fumitur  juris  rcgula, 
^  ^aod  cafus  omifllu  jhabctur  pro  •miflb,  Vcrahi 
'  ^ .        \  <    .  ,  r  "  '  xcfpoa'» 
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rlt.  X  V 111 1  de  fuhflttiitionilui. 

rcfpondctur;"iiim6,J«/  ww;w(?///^;7;?loquI,quandL 
cafiis  oniifTus  induccrcc  divcrficttcm  prrroDaruin 
Ycl  irift  tuci  Tcl  fubftituti  i  fccus  vcrb,  qujiftdo  fadl 
cxtcnfioncftd  CAfumoniiflumcidcmmancrct  pcr- 
foDiTocata^utiucafunaAro  >  aiq;  'ir%  diftingunuc 
atqi  dccIarancBiitol. /»/.G^tf/^d3  J      c^uii  fi  tan^ 
tum,n,iz.ffdelib.^poJlbHm.%o:i\nScT\.conf.^j^.  lih. 
}«Curc.Jun.rf/z/i^.Ripa,i;2/  i.n  9i ff.de vulgar,(^ 
/«/i//.Dccian.r(5»/i.7».i45./i/',i.ic(pondcturlccun*. 
dc),I.commodi(rime,loqui,quod cafm  omiffus  cft. 
omnimododiffimilis  cxprcffo  quoad  mcatcm  ,1^-^:' 
tioncm  &cffcdlum  atcftatorc  confidcratumRipi, 
in.Li.n.9yffJevu!^ar.Qf*j>t^pillfuhJlit.DccM 
l.n.  146,  verf.  rejpondetur  (^ aliterlib,  i  .rcfpoadctuc, 
tcrt  6>quodca(us  dicinon  poicftomiffus>quando ' 
adcft  cade  ratio  & ▼crifimilis mcns  ccftatoris  Curc.; 
fc  n .  confsi -fuper  t  eftamentk/verfcondefcendo  ad  tefta^ 
mjtntum.DccitLn.conf  i,n,i4.'/.lib.  i.Kmn.confijo^, 
n.i.lih.z.  Tm(j^^c\\*intrii£i.deretrn3.confnng. 
llofi.n.  (^.Paiif  r^»/ J4*  &confy$.n.  }2.conf7/* 
lih.z.confso.n.^l.  ^eonf.d6.n.  6t  lih.j.    Pro  hao 
fccundaofinioncfccundoAciducunt.quod  condi-^- 
tio  dcbcatimpicriinformafpccifica  Ac  idmagisift, 
conditionc  voluntatia  s  fcd  rcfpoBdctur  ptima 
conditioncm  implcri  poffc  pcr  cafum  fimilcm».^ 
IJegatumffMufufru^  legat.BsLtiol  inl.  i.ff.decon-^y 
dif.inftitut.Kn^d.in  lpaterfam.ff.de  hkred.  inftit.  Jaf.  * 
€onfiAf%,verf.nonohftat(iuinium.  &conf  loj.  verjl 
nonobftat  tertiumjib.x  Socin.  Jati.confiS  i.n.  50. 
/i^.i  &Dccian.r<?»/i.^.  1 58-//i.i.  Rcfpondctur  fc- 
ci^udo,  quodimo  ctiam  in  condicionibus  volua- 
taViis  ficcxtcnfiodc  Cifuad  cafumcxmcntc  &  vo.«' 
luntjtc  teftacoris  Dcc.  conf  117.  Jaf.  Socin.  Jun. 
frAcitatiiinlocis.  D ccUn.  d.confi,nf4m.  14}.  verf^ 
Septimo  pcrquod,ubi  num,  145.  fubjungic,  kanc 
diciaon  poiTc  pronric  c;cccnfioncm  ^  f(;4  ioccrpr^^ 


/ 


tlL  i.  de  ultim  i  ^''h*nUt 

tacioncm  intcllcilivam.  Tertio  pro  hac  rccdi- 
Aa opinion? facctc ridctiir , quod  k vcrbis  tcftaco- 
ris  non  fic  rcccdendurri,  quando  niahifertc  nofl 
conftatdc  mcntc  &  voiu?itacc  teftatoris,  /.  nona^ 
iiter.jfdelegat.  j.acquiinhoccarunon  conftatdd 
mcntc Sc  voluntatc  tcftatoris,  quod  voluerit  com- 
prchcndcre  ahum  cafum  quam  cxprciTum.  Scd 
rcfpondccur.imo  conftare  dementc&  voluntacc 
Ipfius  ceftatoris^cum  cafus  fint  (imilcs  ^  cam  qaoad 
rationcrtt  qaam  quoad  cfFcftum.  Qaarto  prd 
hac  fccunda  opinione  adducunc>  quod  cxtcnfio  de 
cafuad  cafumnonaditiittatur,  quando  in  iiidiyi- 
duo  cafuseft  cxpreflUs  Angcl,  in  L  i.J.  i,  ^  ih  L 
fipater  filitim ,  ^  de  vulgar.  ^  pttpill,  fubftitut. 
Alcx. confi  n.i  S'Verf(^p»fitOilib  i,Socit^.Ccn.ca?ifi 
TJ^QJib.  i,^confi\$.verfaliquando  ^ fectindo» 
lib.  %.  Rcfpondetur  vctam  non  ncccfTe  Angeli  tra-  * 
ditioncmlmol. inciip  Raynut.n  *j^.i)erfitemetiam 
adverte^&c  ibidem  Barbat.  n  ^^.deteftafn.  Corii. 
conf.  z^9.lib.z  Alcx.  tnl.  i  ,n.  r  i.  verffecundo  mo^ 
do limita,  &  i bi dcm  Jaf  n,zyff.  de  vulgar.  ^ pupiU. 
Rnin.confpj.n.^.CtSLYCtt.conf^O^.n,  lo.Dcciaiu 
$onfi,n.i6o>lib,i. 

*  fitcxhisintclIigiTcranldflcprirhani  illam  opi- 
iiioncm,pcrmiflramfcilicct  cfl[c  cxtenfioncm  fub-  . 
ftitationisdiredlas  dc  cafu  ad  cafum  ait  Merioch.  *. 
lib.4.  prAfumpt.6$.  num.21.  8c  hanc  mulc6mag!$  ' 
locumhabcrc,  quando  adcft  favor  p>ac  caufc  vcl  ' 
libcrtatis.poftalios  Tiraqucll.  in  traSJ  deprivileg^ 
fi&caufAprivileg.  61     Etrunus  multo  magispro-  ■ 
cfedit,qu^ndoin  tettamcnto  adjcda  fuit  claufuU  'I 
codicillariSjDccian.^tfwt/i  »  1 54. /i^  Ecamplia- 
turprima  opinio  primo,  utlocum  habcat  ctiara 
in  fubfticucionc  vuigari  comprehcufa  fab  com-  ^ 
pcndiofa,aam&h2C  cxtCHditL:rde  cafuad  cafurrt 
C%\c^A.CQnf  10 f.  Corfl.  conf  f^ojib,  4,  Curr. 


Tit. XlX.  de  fuhjlitutkmhia. 

ttn.conf.y $,n,  14  Socin.  Jun.  conf  106.  num.  58* 
xXraTcc  tonf  904.  n  yverf  i.argumentojtb.^. 
bAmpliatur  fccundo  tcccpta  illa  opinio  L.  Craflt 
Wproccdarctiam>  quando  adjefta  fuiff-c  diAio» 
tunCjficuti  quando  teftatordixit  :  Inflituo  poft> 
humumnafc  turum,&  fi  isdccclferitin  pupillart 
a^tatctuncfubftituo  Cajam:  fi  is  pof^humusnoa 
nafcicur,  adhucCajusfubftitutusadmitcitiir,  cum 
adcurticafum  fi  non  fit  natus  cxtcndatur  fubfti- 
ttttio,  Galliaula ,  inl.  Gallusy  $.     qui  fi  tmtum  ffi 
de  liber.  ^  pojlhum,  Gozadin.  in  conf  64,  in  fin^ 
Parif  conf  66.n.44  Itb  g.  Alciat.  inlib,  j.  dever-- 
h^r.fignificat. num,  19  Marzar. r^»/  i.  Zanch. 
ihL  hjLredesmei,     cumitay  in  ^.fart  num  107^ 
ff.adTreiell,    Jlcftriugitur  primo,  ut  locum  pri- 
mifentcncia  ha?c  non  habeat>  quando  ad^cda, 
clfent  vcrba  rcftridiva  ,  quibus  figoificavic  tcfta- 
tof>  fc  tantummodo  co  in  cafu  a  fc  mcmorato 
fabftitmflc.    AfFcrri  poflunc  multa  cxcmpla.  Ec 
primum  cft>fi  dixit  tcltacor  &  non  alitcr,hiBc  cnim 
vcrba  funt  adeo  rcnridliva  ut  cxcludant  aliura 
cafum  Alciatus  rejfonf  491,  numer.  if.  McQOch. 
cmf  ii6'  numer.  16,  libr.  4.    Eftfccundum  cr- 
ctoplum >  qiiando  tcftacor  dixit ,  &  cvenicntc  cafa 
fiipra  icripto  rcl  inf  a  fcripto  ,  hxc  cnim  vcrba 
clTc  rchridliva  fcripfic  Bartol.  in  i  qut  liberisy  §^ 
hacverba^  numer.  ;.Jf.  de  vulgar.     pupill.  fubfiif. 
I  Tertium  cft  cxcmplum  ,  quaado  ttftator  dixic; 
Itunc&cocafu,  nam  &  vcrba  hxc  cfle  rcftriftiva 
f  &  impcdirc  cxtcnfioncm  dccafu  ad  cafum  rcfpon- 
jdit  Anchor.  conf  i^6>  qucm  fccuti  funt  Romah. 
Soc:n.  Scn.  Dec  Goradin.  Rub.  Parif  Socio.Jun* 
Cravet.  Alciat.  Maizar.  &  Zanch.  quos  alicgat& 
fcquicurMcooch.  conf  ^i6  num.  16.  lib.  4.  Bald* 
cenf  57.  wrftertii  efl  fonfiderandum.  Ub.  x.  qui 

mani* 


i44.  ^     ^^^- ^^i^  Voluntatl  • 

inaiiifcftidixitJhaecTcrbacocaiUjfre  rcftndifa  & 
impedite  cxtcaiipnecn  de  cafa  ad  caium  Ruiiu 
^nf,^7.n.s, &conf.<iit\n  $Mh,j.  Gwt.  cpnf.  1x4^ 
n.  $j.lilf.i'Confio^.n.^.€O  ifio6.n  j./i^.  1.  P^inf 
€onJ*$t.n,iQMb.x.  Gomcz.i»§.  rurfm.n.^e.lnjlu^ 
s^taaiiin.  B  ocr.  i^^i/I  1» .  5 .  RcbufF  J»//»'  eoncorda^ 
t^.  in  tit.  de  coBat,  $  cn;;»  vero ,  inverio ,  0d  egtBism^ 
Vctumaprjcd:disd;fl  •atiuntPaMf.mr^?»/  ^o  n.^^m 
^ineenf  66. n.  44.  li^*  G';^:  tt,  eonf  64.  infin. 
Alciat  mlibr,  i.de.verhor.figmfieat.nfm*  148.  /ifc 
!•  Cafliador.  decif  ijntit  de  tefi*7hent.  £in*^ueL 
iJZ^&z^ini  Gallm.  $  &  Midjieantunh  in  {« fMtU 
num.  ioo  ff.de liher.fii^foflhnmR^UnA.  eonf  ^6.m», 
ao./fi. 3.Franc,  decifipQ.fvxtctcAAn  hoi. &fc- 
quaciai^  ioio  locam  aoo  li4i>ct>j  quando  tc« 
pugnat  prapuimpti  teftatoris  voruatas^SociA.Ju^» 
eonfi^f^.num^i^  libr.  3 .  itcm  quando  difpofit.o  cft 
£avorabiJis,Grar. confios.n.  iy&^onfikXj.  nun/f^ 
jjMb.  a»  Secatidb  reftring  tur  ftitm  priacipa^ 
lis opinio,ucIocv>m nonhabctt ^ qaando  cx cztcn« 
£p&ercful(axct  al  quod  alifirdum  %d  ia^oafeaW 
cas»atm  tune  ihbititutio  o#a  eiteadicor  dc^^afii 
nA  eafumglof  8c  Bartol  inLfimater,  $.  ultim.  num» 
^  ffdev^Tgar.  &fupiUar.fubfi:tutr,nui  Excaipluni 
a^ert»qaaiidofabftitutusf raefecturJii  gis  ditedlpi 
«cputa,  ncpQti  ipiius  teflatoris  »eoqt;a  t  cMn 
^Ii4  ff.de  condit^  eJ^  demonfirat  &  l  cum  acutsffimi^ 
fldefideicommiff,  Idem  re^enderunc  K^n  een/i 
l7S.^5./ri.i.Socin.Jan.  eenfitj^.num,2  6  Ub^  i. 
iitcWn.  eonf  i.num.  lop.  Itb  i.    R  JliingiiUr  tcr- 

tio^ut  nenpreccdat>quandocxteodco4q  Uibttit« 
to|ioaem  iecafa  ad  cafum  indttcerettir  pQttia,  Ipnm 
eer  Sevepinam  ,  ff.  de  condit,  &  demonfirat.  St>cia. 
feo.  confxp^num.  }.Iib.i.Dtc.  confz  7  } j  conf^ 
i($Q^nnmul^^^  C^d$$ie^  ftei 
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Tk.XlX.defftb/Utu^ 

Mnt94f^f.tabuL  Ripa  in  1.  x.  num  91.  (^iiijgm  Al- 
cizt.num.  i6.ffide  vulgikr^  (Sff^fiUsr.futfiit,  Codi 
'Ut.  i.feleBafJntifftH.  eap.  1 ).  Zalich.  inl  hdredA 
mei, §.cum itet  in  4  part, num.  1 4 1 . Parif  conf.  % 6 .  nu. 
77«/i^.i  Alciac.f»//^.  j  de-V.S.num.i^.Ct^Ytt.eonfi 
440  J»iiM.i6./i^.}.  Deciaii  conf,  i.tuefn.  i6i,lik  li 
Rcftringitarquart6>  utlocumnon  faabeat>  quan* 
dotcftacor  rpccialiter  ^  pco?idir  utroque  in  cafo^ 
mm  ranc  fttbfttciicio  non  eztendicor  de  cafa 
ctCumyBztizd\A.dQ?\\imbinoinlfifiliutapatre,f. 
de liber  ^ pofthfim  JixlgoCconJil.^^.Soda. fcn.  confi 
f€  Ub.f.Hiesoti.G^nclineonfii.^ii  Mtfm*  7.  tdftuik 
jjr/Sf^. I. Menoch. eonfil^ij i.num  iS.lib.  1.  ubi ha:« 
hemus  expredam  difpontionem  6c  proYrfionf  m  te-* 
ftacoris  ccflac  d|(pofitio  legis»  Leum  exfiUo,  $.  filius^ 
jpdevuIgar:^piipia.fubfti0.  Reftringitur  quiilcd; 
«locum  Honhabcat  quando  fubfhtutio  cit  fadla 
fiibcondicione  voIuatatiS,nahi  tuncnon  eztendi* 
iardeca&  ad  caftta3>  Jaf  in  LQoBm  ^  $.  quid fieantS^ 
in  i.  UBura^nHm.  ^i.ff.deliber.f^ pofthum,  Socin* 
fbi,  in  eenf  i  ^Q.Ub.  i .  ^  conf  159.  Ub.  %.  Dec.  eenfiL 
tp#!ii^w^l»4.Aiciattir/<*. )  .de  V.StntemtuGtA^ 
fctt.confiLj6t.num  z.&conf.^o^.num.i.infin.Dc'^ 
ctztk.eonfi.n.y.(^n.ii^i.Ub.i.  -  •{ 

\  Seettndos  eft  caflis»qaando  agtcot  deezceadefi^ 
^bfubfticunpnediteftadeperfoaaad  perfonamfic 
excac  Yetiiimiiis  &  pro^fumpca  mens  &  voluncas 
ii^oiisihociacam  fttnc  opiniones,  aliquiicti* 
pfttOM  ezcenfiohem  non  efle  jare  permiflam»  Are^ 
lin.  itelOMBtes,§.tjf^  quidfitantumjverffecadi  adde^^ 
jf^Uber.t6^pofthum,Dcc.confiL  8  ^i^eenfiL  1 1 S .  dn' 
amfiL£9t.iBr  eonfiL  514.  }zLinLetem  restinfexeone^ 
tabiLffM Ugat.  1 .  in confiL  iio.(^  confiL  i  z 8 .  Ub.  j . 
Ik^ii.eonfil.j  ^Murn.  luUba.  GtZYctt.confiL  }6i.nt^ 
f  •  Akera  opioio  foiteAaai»      affixmtotnc  adt^' 
miici  cixccniiQacm  haac  dc  perfona  ad  fi^xfonam 


inatiifcftidixic  haccTcrbacocaiucfre  rcftriaifa  8c 
impcdirc  cxtcafioncm  dc  cafu  ad  caluru  Ruin. 
ecnf.^j.n.  ^.(^confi  11,  n  ylih.j.  Gtf^u  conf,  114. 
n.  u.Ub,i>confio^.n.^,co;ifio6.n  ^.lih,  1.  Pirif 
€onJ.  $i.n.io.lil^,z.Gomcz.in^.ru  rfus.  n.$.6.l  nflit. 
slea5iion.  Bof:x.  decifjs.  ».5  .RebufF  fs^per  concorda^ 
ta.  in  tit,  de  cotlat.  §  cutn  vero  in  verbo .  ad  effeStum. 
Vcrum  aprxd:d!sd;flr^atmm  V^  CinconJ^o  n.^j^. 
f^inconf66.n,^4.-  lib^i.  G  z  » .  conj^.6^.  infin..  : 
Alciat.  inlibr.  ^,de  verbor.fignijicat.num.  148.  lib. 
!•  Cafliador.  decif.  i.intit  de  teJiAr^ent.  EtuA^jucl. 
iCo&SL^inl  GaUt46,  §  fuidfitantum,  in  5.  part. 
num.ioof.deliber.^porhum.KA^ni.  conf  56.». 
20.//t.  3.Franc,  decifi^g.fixt^xc-^  An-  hoi.  &fc- 
qutcium  opinio  locum  non  li  i.bct,  quando  rc- 
pugnat  pra^fumpta  tcftatoiis  Yo'uatas,Sccin.JuB. 
eonfi^^.num.z^  Itbr.  5 .  iccro  quando  difj^oficvo cft 
favorabilis,Grac.r&»/io(5.».  i$.&conf  ixy.  numt 
ly.lib.  1.  Sccundb  rcftring  tui  piim^  priacipA- 
lis pf inio,uj loc^m nonhabctt , quando  cx cxccn- 
fiottcrcfulcarct  aliquod  alf jrdum  ^cl  incpafcni- 
cns>atm  tunc  fubititutio  non  cxt^ndicar  dc  calii 
ad  cafum  glof  &  B  arcol  in  l.fi mater.  §.  ultim.  num. 
^.ffdevuTgar.  &pupiU,ar.fubJlitut.  qui  Excmplam 
affcrcquando fubftitutus  prscfcrtur m  g\s  ditcdlo» 
ucputa,  ncpoti  ipfiui  tcftatoris  ,conc.a  /.  c9h}  a* 
'VHi  ff.de  condit,  &  demonjlrat  &  l  cum  acuttfftmi^ 
Ctde fideicommijf,  Idcm  refpondcrunc  Rain  eonf 
178.»,5.//i.i.$ocin.Jun,  cenf  11  \.num, 26  Ub.i. 
D ccun,  conf  i.num.  109.  lib  i.  R  Jliin^^iiur  tcr- 
tio^uc  nenpreccdati  quando  cxtcndcndo  fubili*.,^ 
tutioscm  decafuad  cafuminducrrctnrpQe>)a»  /^4-' 
ter  Severinam  ,  ff.  de  condit.  &  demonftrat,  Socia* 
{cn,confz^9,num.}.lib.i,Dtc,  confzy}.n.y& conf 
^fo.  num.  1. Rubcusj in /, unica »n,f6.  C, de  ii^ ,  ^ui 
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Mntiopert.tabuL  Ripa  in  1. 1.  num  91.  (^ihiJem  Al- 
cizt.num,  is.f.de  -vulgar.  (^pupillar.Jubftit.  Cofti 
i.feleBar.  interpret.  cap.  i  j.  Zanch.  inl  hdredes 
mei^xum  ita  in  ^  part.num.i^i.PjiTiC  conf.%6.  nu. 
y/Jib.z  h\c\2Z.inltb.i  de  F.S  num.i  ^ .CtsLvct.  conf 
440  num. 10  lib.j.  Dca2n  conf  1  num.  i6j.lib,  i. 
Rcftring-turquarto,  utlocumnon  habcat,  quaa- 
I    dotcftacor-pccialitcr  ,  providit  utroquc  in  cafu» 
I    nan:  ruac  fubftitucio  non  citcndicur  dc  cafu  ad 
I  cafum>BeQcdi(fl.dePlumbino/;^/y7yf//<«/i^/i/re,^ 
deliber  & poflhumJulgoCcon/il.^^. Socin.Ccn.  conf 
T6  W.j.Hicron.Gabricl.i;? confil  9  5  n^m.  7.  (^nu* 
9  lib.i.lAznoQh.confil.iji.num  iS.lib.  1,  ubiha- 
bcmus  cxprclTam  difpofitioncm  &  proYtfionrm  tc- 
ftatoris  ccflit  difpofitio  lcgis,  l.cum  ex filio,  §.fi/ius^ 
fdevulgar.  &pupill.fubftie.  Reftringicur  quinco, 
uclocum  oonhabcat  quando  fubftitutio  cft  fada 
fub  conditionc  voluntatis,nam  tunc  non  crtcndi- 
rar  dc  cafu  ad  cafum>  Jaf  in  L  Gallus ,  $.  quid fi  tantu^ 
in  I.  le^ura.num.  ^l.f.deliber.     pofthum.  Socin. 
fcn.  in conf  1 40.//^.  i .     conf  i^^.lib.z.  Dcc.  confiL 
S confiL  1 9 ^.Alc'\3Li.inlib.ydeV.S.num.  11.  Cra- 
'    rctt  confiLj6i.num  i.&conf  ^o^.num.S.infin.Dc- 
cizn.confi.n,  7 .       1 4 1  .lib.  i . 

Sccundus  cft  cafus.quando  agitur  dc  cxtcndcn- 
dafubftitutioncdircdadcpcrfonaad  pcrfonam& 
cxtac  vcrifimilis  &  prarfumpta  mcns  &  voluntas 
tcftatoriSjhociacalu  func  opinioncs,  aliquifcri- 
pfcrun  t  cxtcnfioncm  non  cflcjurc  permiflam,  Arc- 
tin.  inLGalIuf,§.(^  quidfitantum^verf.fecSdo  adde^ 
ff.de  liber.  &  pofthum .  D  c  c.  confiL  8  5 .  confiL  11%.  & 
confiL  'L9\.& confiL  j  1 4.  Jaf Lcum  res ,  in fexto  no" 
tahiLfde legat.  i .  in confiL  iio.(^  confiL  11%.  Ub.  3 , 

Knin.confiLj^.num.\iM.i.Cizictt.confiLi6i.nu. 
5.  Altcra  opinio  fuitcorum,  qui  affirmarunc  ad- 
micci  cxccofioncm  hiac  dc  pcrfona  ad  pcrfooam 
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exTcrifitnili&praefampta  mcntc  tcftatoriSi  for- 
>un.  Gars^  inLGAHHi^^^^&quiifiuntHm^num  1 1  j* 
PztiCecnfiL  5  o  nHm.$j^*&cmfil.66.»Hm.  68.  /i*. 
Cuit.juD  xii.»ww  X ^*^oc\n.)KLnsonfiL  1x9* 
num.i^  &»Hm  ^6  lib.).Dccutyc0nf,  i.num.  loi. 
iii.  I .  fic  hanc  poftcriorem  fcotenciain  Ter^m  cfTc 

cxiftimat  M«ooch.fii.4-;>''f/^^K6  5-^*****  ? 
JiaBCpottecioropinio  abfqj  dubioprocedir ,  quan- 

doalias  ezcladcrcciir  perfona  <nagis  dile^»  nam 
ne  illaezdudatar  ez  praefampca  Sc  veriiimifi  ment^ 
teftatorisfubrtitutioadilliuspcrfooam  ^-xtcdituri 
koio.  confi i6i.mm  xo  Uh>  3 .  &  Soci j.  jun.  confiL 
Ji9,n.^  ^''yerf.qHHrto  re/pondofHriHb.  j .  Telcioaodo 
alias  fubftitutio  reddcrctur  clufor  a  ,  Socin.  ja»* 
§onfiLii6^nHm.i7.lib.  Tclquando  lla  pcifona, 
,  Adquam  fic  ezceniio»  cOncioccur  fub  nominc  cx- 
prefli  >  late  fumpco  Tocabulo,  Arctifl.  m  /.  GnOm^ 
f  &  HHi^fitantHnhVtrfz  faUit.ff.  de  lib.  &  poflhum. 
Cntt^Jm.conJU.iht.nttm.  14*  Socin.Jao.afix^xxj^' 

1rertiuseftcafas,quando  agicur  dc  cxtenConc 
fablitcutioniidi  re(fia:  de  tem  p  orc  adccmpus » hoc 
io  cafa  recepca  cft  OH.  opioio,  cxtenfionem  000 
c{rcpcrmi(r4m,B3rtol.  &  Angel  Lfimater,  ififi- 
lifte»in fin. ff.de  vnl^r.  &pupillar  fubflitut.  Ancho- 
xM.confil.  1 3  7.  Alexaod.il»  /.  GnaHe,  $.  iUocnftHi  ^ 
finffdeliber.&poflhum.  Socin.fcn.  confiLi^o.nHnt* 
^^.&S*Ub.  i.&conjiL-je.colum.  5.  verf  4.  ad  idem 
Jafoh  in  Ifi  itn  qHie f$^fiitHorit,ffdo  vto^4Ut.  &  pupiU^ 
jHbftitHt.&ibidomKyiin.ntem.^z  ^  44«  Gaiiiaal^ 
inl.GallH4ii.&qHidfitantHmtnum.)^.ff.deliber* 

'  i^fefii^f^f^*  Dcc*confiL  3  9  ^  nHm.u& x.  Bcro  conJiL 
6^.  nutn  3  o  lih.  x.  CotzCinLpoRkdi$tm.nHmor.i%* 
C.deimpHber.&niiis  fubfiitut.  Cravctt.  c$n(ii  90^* 
nntn^.  lo.  verf  no^ouxttio  ^  &  Occian.  confil.u 

.$ftim.4o.4iM.u   Bxemplumal&itttrj  fiiciUcor 
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Ttt.XiX.de  fiihfiimimh^^ 

ita  fabftituic:&fi  filiusmcus  hxrcsaTOC  irifticu- 
Ctts,mc vivodcceflcriCjCaiumfubftituo,  fi  modo 
'contipgac  filium  hunc  mori  poft  rcfUtons  mor- 
tcni,  ooa  cxccnditur  fubfticucio  ad  iUud  ccmpus» 
Excrpcio  I.  rft ,  quando  cc:i»pus  fuic  adjcdum 
voluocaric,  fccus  fi  ncccfFicacc  caufaciva ,  nanx 
tunc  'Ub/l  cucio  cxccndicur  dc  ccmpore  aj  ccm-^ 
pus,  AogcJ.  imol.&  Al^xznd.ml.GaUus^inprifid^m^ 
'    ffdg  Uber  ^pofthum.  Jaf.  in  l  fiita  qut^ fubflitHerit^  , 
num,S'ffii^^i^lg!ir,^pupill.fubftitut  KniQ.inLi^ 
nmn.  34  ff.ecd  (^{:on[H.  g  3  numer.  1 1.  Socin.  Sen^. 
C0nfil  i  ^o.lib.  i,  Al :iSLt.reJponf     1.  num.  14,  ver/l 
'    q^artorejpondeo.  Excmplum  c(t :  fiibfticucio  vul- 
garis  pro  fui  narura  &  forma  habcc,  fi  infticucur 
dccelTe  itnonaLiicahxrcdicatCjfi  creotcftator  cx* 
pnmar  tcmpus  hoc  modo,  fi  inftjtutus  mc  vivo 
I    moriatur.  hic cxpiimitur ,  quod  incrat  ipfi  fubfti* 
'    cacioni  cx  ncceilicacc  :  cum  complcdlacur  ccm- 
pusanceadicamhxredicaccmi&idcolacilc  crahi- 
turadtcmpusfimoriatur  infticucus  morcuo  ccfta^ 
I    tore  antc  tamcn  adicam  hcrcdicatcm  fcd  divcr^ 
(    fum  cily  quando  ccmpus  ineft  voluncaric:  ficuci 
1    contingit ,  quan  io  t€ftatordixic,£(  fihxrcsmeus 
infticucQsdcceflcrit  finel  bcris,  fubftituo  Cajum  ^ 

•  ha^cconditio,  fidccclfcric  finc  lib.ris,  cft  volun- 
i    taria.  Si  ergo in  >ituc'  s  dcccdic  antrquam  habcat 

libcros,  cum  ad  fubilanciam  &  ;id  c(Ic  fub  iitu* 

•  tionis  vulgansnon  fit  neccffaria.  Si  crgo  infticucus 
dcccdicanccquamhabcaciibcros>noncrahicur  fub* 
flicucio  ad  illud  ccmpus  ,  ica  cit  rccepca  opiaia 
l^lcuochJtb.^.prAfumpt.eynum^o.  fixccptio 
cft  y  n  militat  caJem  ratio  ctiam  in  ccmporc  noa 
cxprcfTo  >  Gi2t.confiL  ii^.num.t^.lib.  x.  eft  cx-  ^ 
emplum  ,  quando  tcftacor  fubftituit  filio  infaa- 
u#  naxn  di^icurfubfticaiirc  ctiam  filiopoit  infan* 
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t^mufqucadpubcrtatcm,  cum  militat  cadem  ra- 
tio  proTidcadifilio,  Erccptio  3.  cft  in  tcmporc 
tacito&alcgc  fubintcllc<ao,nam  id  tcmpus  cxtg- 

fupill  fubjlitut.  &  ibidem  Ruin 4  J  verf  ultimo 
limitntur.c^i  tcftatur  communcm  clfc  opinioncm, 
Excmplum  cft,fi  patcr  ita  filio  impubcri  fublUtujr, 
filio  mco  pupillacjtcr  fubftituo  Cajum  hacc  cxprcf- 
fapupiUarisjVcnicntcpubcrtatccxpirat:  non  la- 

mcn  cxpirat  vulgaris  tacita  in  ca  comprchcjifa,  ac- 
qucitatcmpuspupillariscxtcdituradtcmpus  vul- 

garis,quia  hocipfum  tempus  vulgaris  incrat  tacici 
in  ca  pupillari,Mcnoch.//&. ^.prAjumpt.6  s  num  4 1. 

Cum  ambigua  aliqua  cxtat  fubftitutionis  for- 
mula,&  dubitari  folct,an  obliqua ,  an  vcrd  d  ic&i 
fitfubftitutio.dircftaprarfumitur,r.T.m dete- 
Jiamjn6.  hzld.inl,fiquisita,ff.Jeufufruff.  quocirct 
fitcftatordixit,  Cajum  h^rcdcm  facio,  cui  Scm- 
proniumfubftituo,pra2fumitur  Sempronius  dirc- 
fto,non  pcr fidcicommiffum  fubftitutus  Bartol  & 
Alcx.i»  LGallu4,^.quidamre5lhffM  liber.&pojlhum» 
S6cin.£cn,confiL  i  o  y*num  7 1  Mb.  i.  Mcnoch.  lib.  4. 
prAfumpt.66.num.i.  Ampliatio  i.  cftin  fubftitu- 
tione  rcciproca,  his  vcrbis  conccpta :  cofquc  in- 
yiccmfubftituo,  namadhuc  hoc  cafu  fubititutio 
prasfumiturdircfta,  non  fidcicommiffaria,  /.  jam 
hocjureffdevulgar.&pupiUnr.fubftitutJ.  1.  Cod.de 
impuber. &alii6fubftit.  &  cft  communis  opinioE- 
man  a  Cofta  in  c.i.inverb.oblijuay  nu.  4.  deteftam. 
in6.M.cnoch.lib  4prjtfumpt.66.num  j.  Ampliatio 
2.eft,quando  fubltitutio  fada  dc  fidcicommiflo 
cft  dubia,ut  fi  teftator  ita  fubftituat ;  hajrcdcm  mcu 
gravo  ,  ut  rcftituat  hsereditatcm  mcam  Titio  & 
Sempronio,quos  invice  fubftituo,  ha:c  rcciproca, 
fi  dubia  eft^quam  vis  fa£ta  fit  dc  fidcicommiflb  ha;- 

Htcdiriajundloj  attamen  prarfumi  dcbct  direda  tan- 
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tum,  cum&in  fidcicommiflis  fubftitutio  dircihi 
admittatur,  /.  ut hAredibas ^    de legat.  zJ,  unica,  $. 

quodfi inmedioyCod.de caduc.tollend  M^noc\i,confiL 
%ynum.66.lib  i.& lib.^.prAfiimpt.66.num.j.  Am- 
pliatio  j.cft,utproccdatctiam  iniubftitutioDcco- 
pcndiofa  vcrbo  communi  fadla  pupillo,  utputa^ 
quandocunque  dcccffcrit  filius  mcus  fubftituo  ei 
Titium.  Namadhuchxcfubftitucio  prsefumitur 
dircAc  fadla ipfi pupillo antepubcrtatcm, poft  vc^ 
ro  j  urc  fidcicommifliyita  cft  communis  opinio  ROi*' 
land  conf.69.num.4..&  $  lib,  i.Mtnoch.  conf.  joj. 
num.^iMb.i^.(^lib.^.prAfumpt.66.num.  8.  ctiamft 
ccftator  ita  dixcrit,fi  filius  mcus  dcccffcrit  in  pupil- 
lariartarcYoIo  j  utbona  mea  deveaiaot  ad  Scm- 
proiiium  ,  quia  ibi  fit  mcntio  pupillaris  a^tatis  &: 
~  lubftitutioilla  perfonis&  Ycrbis  poteftcoBvenirct 
^taquemaristeftator  prarfumitur  pupillaritcr  vo- 
luiftc  fubrtituerc,  &  vcrba  illa  Cbona  mca) non  dc- 
bcntimpcdirc,fcdpotiusrejici,ita  cft  magiscom- 
munisopinioGrafr.  §.fHbJlitutio,qHAfi,  ^i.num, 
nifi  compcndiofa  pcr  vcrba  communia  ad  ccrta 
bonaeft  rcftrifta,  tunc  enim  non  intclligitur  di- 
rc£la,fcd  fidcicoramifTaria  Graff.  d.lcc.  Ampliatio 
4  eftiUt  proccdat  hxc  prxfumptio  ctiam  in  fubfti- 
cutioneExcmplari,utfivcrbis&  perfon^e  convc- 
nirc poflit,  pracfumatur  potius  diredia quam  fidci- 
commifiariaiAQchor.r^»/7/.8.Coftar.  i.in  verb.cb* 
'liquaynum.  j  9.deteftam,in  6.  Mcnoch.conf  joj. 
4  j .lib  4. Diilc ntit Dccius  in conf  j6i. num  7.  verf 
fecundo  rejpondetur.  Ampliatio  5 .  eft ,  ut  locura  cc- 
iam  vindicctha^cpr^fumptioin  fubftitutione  mi- 
I  litari,  quaein  dubio  diredta  prasfumitur,  utputa  & 
milcsimpubcrifiliocompencliose  fubftituac»  vcr- 
bo  communi  dicens  :  quandocunque  filius  mcus 
dcccfrcrit,Titiumcifubftituo,fi  filiuspatri  hxres 
cxiftat  &pubcs  f;i^us  dcccdac  fubfticutus  dircdd 
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^ar.  pufill,L2n€cll6t,toiit.m  traB.  dejuiftitut.  in 
itaM€$^0f(iUib0i%mm.  f    DiffeacfiiAcRifa jf»i<  L 

,t l.d€ ie/lamgnt,Eman.Co9 2  incap.i.in  wrh^obli^ 
'^uujuum  4  iM^t^m.ii^^. Pkii^celkitiig^iix duoc 
^  ^tegy rfqmprtdiitiiett  faocedat ;  quafidoadjcAft 
*^it ciaufula  Codicillaris^  Nam  runc  p|:2fumiruri 
^wooA  .  diredc,  fcd  obbqu^ft  pci  fiiUicommif- 
m^f^MtiMiCMrViUiieitc^^ad  cpiod  patet  teifisbfti- 
imioaeilla  vulgari)  dum  tdt.  tor  dixit»  inftitua 
C^)Xkmj  ctti^ubitituo  SaDproaium:  'Cuac  tett*- 
^eoi^bjr  dard»^folimeodid!brei!i>iierfifl^ 
jMnfMT,  dt/^mr  voluide  fiibftituerc»  Meaoch.  Uk 
^.ptAlumpty€6.mii€  . 
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j     t  Subftitutio  vulgaris  cft  fecuoda  dircfta  infti- 

.titcioii»i>(CfU4fltUituco.fiM3|ufs^^ 

^Ii^  vt4^Air^^^<^>^^P<^^ii2ctt»aua  vul^^is  a  pttpillari 
.iAiefctfi|rlfi«  4  4110^  i^Igaris  ^tm 

**i€«|i^cafum><ihxce€iiOftrr.t,pupiUaris.Ycr6&  cx- 

.cmf         cum  n)&4iK<i;iLluB(c$    fN^iUA  de«c- 

j?i  tS^^^ywtierWUlgarworigioecftjUfisgentiuil, 
&ideopriiceps  velpapulusnopp^^ftiit^ututo  e^ 
>  roHere.fed  cadturp  etitslbrffiABi  imamurWiSfortta 
^fQ^i^^n^Mud.fubiJimt.q,  p.;GkMiniM0U^.,l. 
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Habct  autcm  vulgaris  fubltitutio  r^uas  partcs»^.  . 
fcu duocxcrcma^quorumpriusadindicucum ,  cui 
fubfticui  ur>  poftcrius  autem  ad  fubUitucum  re* 
fcrf.ir,  prius  fcmper  vcrbis  ncgaci vis >  poAcnus  aC- 
iirmativis  vcrbis  concipuur  ,  ut  in  hac  formula: 
Titius  faasrcscfto  :(juodliha?icsnon  crit,  Cajum 
fublticuo,  hic  vcrba  illa>Titius  hsercs  cfto>  noa 
fuot  vcrba  fubibtucionis  >  fcd  ad  inlticutionem 
pcrtincQt  At vcrba, (i Tjcius barcs non critadm- 
ilicutum  rcfcruntur  &  primam  partcrr  fivcpiimij 
cxtrcmum  vulgarisfublticutionisconiiituu;  t,Rc- 
liqua  vero  vcrba>Cajum  fubftituoj  adpoltcriorcm 
fubltitutionis  partcm  ,  fifcut  loquuntur  poitcrius 
fubflitucion'S  vulgariscxtremum  pertinenc>  &  ad 
fubfticurumrcfcrunLur,  L)auth.i»/,i.»t6.jjf  .iivuL" 

•f^Verba  jlla  vulgaria.fi hasresnoncrit>  fpecialia  5 
a.  Dd.communitcrappcllantur  &  rluos  cafiis  defi' 
cicntisfcilicctfaculcatis&  voluncaciscomprchen* 
dunriucfitfenlus  vcrborum ,  fihajrescHe  nolit  auc 
non  poflir,ica  c<t  communis  opinio Dauth.i»/.  r.w* 
6  jf.de  vulgar.^puptUar.  Et  cafusquidem  dcfic  cn- 
cis  voluntatis fimpicx  cft &  individuus ,  cafus  aut£  . 
impocci.tia? multipliciter  venficari  poceft ,  Primd, 
fipri  r  usgraduslicnullusobpra:ccr  tioncm,/.  ^.§. 
fin ff,deltber.{^poJlhum.  Scciindo,  fi  pcifonainlti- 
tutafit mcapax,/  ^.C^dehAred.injiitHend.  Tcitio, 
quia  inftitu  lus  non  fic  nziwsJ.fin.Cod.  deinflitut. 
Jubfttt.  Quarcbjfivivotcltatorcinfticucusmor  a- 
tv.T  LGallH6iinprinc.ff.de liber.(^ pojlhum.  Qui  to, 
fifupcrvivatccltatori ,  fcd  antc  condicioncm  fub 
^uainll  tucuscftjdcccdiacDauth.iia/.  i.n.y.ff.d^ 
*uu/gar.  pupiUaf.fiibftit. 

•f  Carcctumqua^runthicDd.fitcftatornoneftu-  4  l 
fus  vcrbis  irtis>fi  haeres  non  erit.ncqj  exprcflic  ucru- 
^uccafum  facuHatisfc,  &  volu-^»-  ^  s,  fcd  cxpreflTic 
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tantum  unum  cafum,  puta>fi  caiitum  dixit ,  fi  ha^rcs 
dlc  non  poffit :  vcl  dixit  tantuxTi,fi  haercs  cflc  nolit, 
anuQUScafus  cxtendatur  adalteram>  puta,  cafus 
irr poreutiaradcafum  voluntacis,  &  contra  cafus 
yoianratisadcafumimpotcnt  a:?  EtDd.commu- 
l|itcrindubiounumcarumadaltcrum  trahunt,  & 
ideoajunt.fitcftator  inftituat  Scmpronium,  &  Ci 
Scmpronius  nolucrit  cfle  hasrcsjfabftituatTitium, 
etiam  fubftitutioni locu  forc ,  fi Scmpronius  Djor'- 
tcautalioimpcdimentohxres  cflc  non  potucrit, 
&contra>Bartol./»/.i.««w.  I4.C^  i  5.  Alcx.  nu  11. 
y3i.(,num.2^  B2Lni}l.Sodn.num.  i  ^.'verf.an  fubftitU" 
"vulgaru,  Zaf  num.  iSff-de  vulgar.  pupill.  Co- 
yzi,incap.Raynutitu,^.^,num»yhtiton.GomtzMb. 
l.VAriar.refolut.cap.  i_num.  6 1.  Grafl'§  fubftitutioy  q. 
y.num.y.argXGaUus,^.  ^  quidfitantumyffi  deliber. 
^pofthum  l fin.C.dem/litut  ^ fubflitut  l fin. Cod.de 
fofthum.hsLred.inftituend.  l  jam  hocjure,ff.devulgar. 
DiflTentiui^t  Alciat.ii»/.  x.num.  47.  ff.  de  vutgar.  ^ 
^upillar  Jubftitut  ubi  cxccpt  s  tribus  cafibus,dc  qui- 
bus  ibi num.z^ .  feq.  rcgulam  in  contrarium  con- 
flicuendam  putac  Duarcn.  ad tit.de  vulgar.  ^pupiU 
hr.uhi  quidcm  diftinguit  >  fcd  tamcn  contra  com- 
munem  tcnet  quodunuscafiis  nontrahatur  adal- 
lerum.nifi  voluntas  tcftatoris  ha^cappareat  >  Lan- 
ccUot.P oht.inmaferiafubftitut.vulgar,  in  7,  q.prin- 
cip.  ChifHzt.cAp.  1 1.  quod  inlegibus  citatii  ab  ipfo 
jurefupplctiofadafit :  Jurifconfuhisautcmidcm 
a^bfquclcgis  authoricatcnotiliccre  »  neque  ullum 
in  jure  jam  tcxt^m  cxtare>  qui  in  hac  marcria  fub- 
ftitutionum  cafum  impoccntiarad  cafum  volunta- 
tisproduxit,  autcontra.  Vcrum  Dd  communitcr 
rcphcanr,nih  l hanc  cxccptioncm  caufam  advcrfa? 
parcisju.varc,  quodcadcmratio  ambos  cafi>$,  vo- 
J^ntatis  fcihcet  Sc  impotentia;  comprchendat : 
quumcnimteftatorummaximc  intcifit»  ut  harre- 
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deshabeanr>&  proindecorumccftamenca  no  fub- 
vercancur,fiforc^ha:resfcriptu$auc  hseres  efle  no- 
Iic>aucmorcepisyencus  hxreselTe  non  poflic:  ju- 
re  confticucum  eft,  uc  in  locum  primi ha:redis  defi- 
ciencis  ahus  fubfticui  poflec,  LunicAjnprincip.Cod. 
de caduc.toHend.  hac  racione,  ne  fciHcec  ceftamenca  ' 
fubvertancur.fcd  potius  clredum  habcanc,teftaco- 
res  permoci,  vulgares  fubfticuciones  faciunc.  Cum 
ergo  ha:c  racio  cam  miUcac  in  uno  cafa ,  voluncatis 
fcilicec,  quam  in  alccro  cafu  impoccncia: :  fequicur 
alcerumcafumexpreflumad  alccrum  non  ezpref- 
famcrahi.  Neque  hicaliqualcgisfupplccione  o- 
pus  eil,  qux  tunc  folummodolocum  habcc,  quum 
alter  cafusprorfusomifluseft:  ac  ubi  eadem  racio 
cft.cafus  alccr  prorfus  omiflus  dici  non  poceft :  quu 
dif^oficio  cum  propccr  raiionem  gcneralcm  omncs 
cauis  non  cam  per  cxccnfionem,quam  per  inclufio- 
nemcomprchcndacDd.i;}/.  i.e^i^i  Zaf.;?!!^;??.  iS. 
AlciSLt.num.ji.^uerfjertiu^eR^ff.dcvulgar.  pupil^ 
Ur^fubftitut,  Mcnoch.remid.recuper.pojfef[.ij^,num, 
28.  Ecdcfimilibusqua^fcilicecuna  ratione  com- 
prehenduncur,idcmcft  judicium  Dd.  &  Alciac.i;i 
d.Li'  Ecfinejurisfupplctioncunuscafus  adalce-  # 
lumcrahicur)  non  modo  ubi  cvidcns  conjedura 
voluncacis  cft:  >  vcrum  cciam  quando  verifimiliccr 
dc  omiflb  qaoque  cafu  ceftacor  difpoficurus  fuiflcc, 
fi  dc  co  cogitaflec,/.Tiri«^, is  ^  LuciuejbiB^nol  8c 
D d  ff.deliber.(^pofthum.  l  mulier  ,ii.fflad SCtum. 
Tr^i^tf.  accahscafusnoftereft:  Ec  licec  Jurifcon- 
fulcis  ex  fuo  capice  fupplcciones  facere  non  liceac > 

rupplecionemcamenajurefadamredleaddecifio-' 
ccm  cafuum fimilium adhibcnc,nam  ecfi  jura in  u- 
no  tantum  cafuloqui  vidcancur,camen  is,  qui  ju- 
rifdid::oBi  prxeft,  poceft  ex  caUbus  decifionibus 
dodrinamfumereadfimilium  cafuum  decifioncf  ^ 
€umomACscafaslegibusdecidincqucanCi/.i.§  i. 
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jf|4  "  '  Ltb.ldeultim.yoluntaii  ' 

hnonpcJpHntj  1 1  ffdeleg.  qu«ecaQc6inagis  obaae- 
ttdebeat,quum  ififtiblttcation  bustaigtlfima  in-» 

fuidfitantum  jf,deliber,^po  ihum.^i  ci  hac  rcgu- 
ia^uadaimirum  Jtercafus  rab^^ttcactoiiis  ▼ulga-' 
fNexpfcflwadsticerum  omtflbditralifftarjtifertut 
Mmd,ii  tefb.tor  hon  habcDs  til  os  vcl  dcfcchdco- 
fes.iaftituatfcaeremivelalium  c5(ang  jincum»  vei 
in^atieumfaa^fed^^mUfiiv^alem^  &^i:ontiogae 
prapmorlitKo  tcftatorclubftituit  (ibi  alium ,  fi  dc* 
ceilic  prius  ccftator  6c  fupcr  Yxir  h^ies  ialticuc'  ^ui 
#dceflk  liMediraettaon  aditay fuUtieiitttS  adin  tti% 
tar,&  exckfdfMVtkcef flbrabjnfte^toipfi^  tefta^ 
f6ris,quiafub{Ucut*o  vulgaris  co^ccptaio  \'nuiii 
cafum  c6prchcarlit  alium  fib:  fimiltorfRaph.  Fuig^ 
'4nlfifif.a^in^.  &fuhfiit.  Jti.inl  1 ts  f  tsp«fi 
gMr.(ii^pup$ll.  J oh  Azltno\viine  Raynutiu6.dttejtam. 
immiitirifvuigMrfubftitut.Sc  haac  opinioncm  efle 
49eiftm»eonufiaoem  &  ceaendamaK  Attr.Ocrmett 

I  .varifir, refoi  c  5  ,num  1  o-verf  ex  (juibu6  infero, 
«"OiflcQCit  Aogci.  de Pcruf  inl,  u^.  fubjiituere^  nUnh 
i^^ml:ftftMf^um,ffd0vulg.&p^^^^  Se» 
cunddiofcrt«r,fi  tcftatorinMituttiiDircffaicmha?- 
sedcm  &  ei  dcd  tinhii:itULamvulgirc>&  in  cafum» 
^fiiatis^fuMlfcait^f  vulgarisde^ddeittvWo  refiaco- 
Wvel^i¥crht!i^e4<^,&t>4tifitft(e^  altufii» 
iiprimusfubUicutus  vivat  poft  mbrtcm  tcftatoris 
&  hxr^di$,decedac  a.aoteaditam  h(r:ditac6><|i^od 
fecufidas  fltbftiMcus  debestidlnf  tln  ad  hwtdiratC 
virtutcfubftiiUttonis,quia.conccptain unu  catum 
-nceQdicuradaiiUiJoao.delmol.m^.KiiyMfiii^^^t^ 
Hftwtt  inmit€tk^vulgariefub/lif,A\€94nAt.ft.u  JtC 
n.xyffdevulg  ^pupiU,jtibftii.Tm\bin(cnMXi(\it* 
'  ftacoc  infti tuu  Tmum  haercdc,&  (iillo  cempore  no 
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tius  hscrcs  vivat  portmorte  tcftatoris,rcpadiavica. 
hxrcdic^itc, vcl  rx  aliq  a alia  caula  vcl  locapacicatc 
noD  fit  hqrcs,quod  nihilomious  admittaiur  fubrti:- 
tutus,Ludov.Kuman.ri>»/ 56.}af.i«/  i.rum.z^  jf. 
dg vulgMr.(^ pupillar.  Aoton  Gomez. /1^.1.^.3  »  to. 

•j"  Limitatur  has»:  fcntcnri-,q«Jodcaiusimpotcn-  7 
tia:  ad  cafum  volimtatis  trahacur,&  coatra,  Primd^  . 
uttantum  ^roccdatio fubllitucionc fadla  in  hxre^ 
ditatc.ahud  cftin  fui  (Htutionc  ^  quse  io  lcgato  fa- 
fta  (mxil pater,  i  \o  jf.Uecondit,(jy*  demonjirar.pront 
iftum  intcllcxittcxcum  Rc<yDcr'is,f»  tra6i.fubftttut* 
a/«/g/»r.Verum  hic  intcllc(ftus  ab omnib  damnatur, 
quia  comunis  c(l  fcnictia,  quod fuoftitutio  vulga- 
lis  utinharrcd)t^t-  ica  quoqj  in  lcgatis  fiat,/.  untca, 
§od fin.C  de caductoU.l.ut  hAredthu/i ,  ^o.ff.  delegat,  j. 
(^  lpaterMd  r^-gula  noftram  no  pcrtinct,quia  rcgu- 
lano(trahochabct:,quodnnuscaf  s  aolutatis  aur 
impotcQtias  exp  c(]u  3  tral  atur  ad  a' tcru  y  at  in  l. pa- 
/fr,nullus  cfi  cxprcfl'  s fcd  quaer itur^quum gcncra- 
lisilliformula,h  no  nupfcncduoscalus  coaiineat» 
cafum^{inolucrit>&  cafumH  n&pocuerit,4r;./.  rMiRf 
prcpona^,  j.  C.  de hAred  inftit.  curi;)fadi  fpecieibi 
propofitatantu  calum  fi  nolucnt  c8plcftatur,&fic 
gcncralis  fcrmo  ad  fpccic  ccrta  1  elhingatur ,  Lcon* 
tnmat.vulgn.9^.C\uffi^  t  defubftit  c.i  i.  IdcoficuC 
in  fubftitutionc  vulgaii dc  hxrcditate  fafta ,  rcgu^ 
laritcr  ca(usimpotcu  la^adcafum  n.olutatis  trani^ 
tur  6c  contra  ica  idcm  omnino  in  lcgatis  cft  diccn- 
du>ita  c(t  communis  &rcccpfifllmaopinio  Dauth«. 
inL  i.n.69  ffde  vulg.&pufili.fubftit. 

•fLimitaturfccundo  ficafusomifluseft omnin6  g 
diflimilis,aut  oppofitus  exprc^To  Veru.  ut  h^c  limi- 
tatior  dlcintcll!gatur,c6ilitucnducrit  hqcvcrba> 
fih^resno  crit,c(l'c  gcncralia.hocgcn^^habetfub  lc 
fpccics  duaSjCafum  noluntatis  8c  impotetix.  Cafus 
QolucaciS  cft fimplcz; Calus  impotccia:  fub  fe habcc 


Coogle 


sqIIus  ob pra(CencioDem:cafum> fi ficincapax :  ci- 
•  £lro  fi  iaititucataeB  fic  fiaios :  cafum  (i  inibcocoi 
jiiomctt  ▼itecofinCoce :  ec^iBiii  fopemTat  feAi^' 
coriied  ance  conditionem  fub  qua  in{litutuseft> 
r  decedac.  JamincerOd.cooftac>quodiinuscafuf»  , 
id«ft  oo^oottKitYd  ioipoteBdai  ccabaowr  td  $k» 
rum,  Sed(juid  junsecic»  fi  individuusaliquis  cafai 
£c  cJipceflus  ?paca,icafubfticoo  aliquem>  (i  infti-, 
icaC8S>TtTi»oseaBMiecMf^e<fccaito  iiidiTidoa0% 
coffteocoi  fabcaptcc  impottnciag>i!i04iiiC5,  inprim. 
ff,d$lib$r.^pofth$im.  quatritur,  num  hic  cafus ,  me 
tifBiporcigacurad^eafiiai^memortuo  oppoficum? 
Ac^mdeac  Dd  ipiaAkoo  >  ica  ctif  oaiteac  BokieL 

Batd.&  CztkrcnCinlJimster,^.  i  .ff.devulgar.f^pti-  , 
f$ttar.fiilj0itMi.Angt\jnl.  i  in  vtrjljmifiuiieref  n$$m.  I 

Sfortia OAAmintrMS.VHlgAr.fuhftit.q  j .  verf. limi-  | 
$Mi9frjHMrto,qnandti^  5edcommuais  eft  in  contf  2- 
<JiMiMyiex^iil^iJ^ 

ft0ein«MiKt  j/verftef  tihlimita^  9c  Dauth  nnm.  7  f. 
jfdivmigMr.^fupiU.  Simon^de  Prxt.  dt int§fpr€$tii^ 
$Mtm.ntrimnihk.%.M$urfr9i,%Mt$ki:f^lmk^Mm.  iti 
Guiltel.Benedift.fiir4^.lt#^ii/iW»  wrb.finbffU^ 
kmriim0rer$tHrtinmtuer.VHlg,ntim  i^. &}z.  Trea« 
mdimqdivt$igt$r.ftekfliii»uf  iMmm, )  )  jwif.mfr4^ 

^^MKe,p$r  l.fin.C.dBimfhimi.    fubfiitHi.    in  LJitmmi^ ' 
ur. 3 5  §.Jinff.devulgMr.(^pHpiliar.  '  " 

y  ^^Mia«iUirdlH4efta0Cindum,cafitt  j 


^iaipo€impotsia«<^ttelttacilci$  compledlatur: 
4q[aie8t«,a«ftii0<ii^  volt> 
vcinon  potcfteffeh^rcs.      ^  (w^j^.^.^^^-^ 
e     t  Liaucitur  terti6  >  ^ood  fuHftttttdoms^Tolga- 
:  ffeea(iuioioiad«kciotta6<iital0ftiibi^ 
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modi  iDterprecanoD^mczcenfivamperroDafnagis 
diledla  excluderctur,ica  crt  communis  Graff§.y«^- 
Jlitutio.q,  j.num.  lo.  Vcrum,  ut  huic  limicacioni 
I09US  fic,ccrc6  conftarcdcbcCy  pcrfonam ,  qua?  pcr 
cxtcnfioacm  cxcludcrecur ,  fuiflc  tcftacori  magis 
dilcftamacproindcmcDtem  teftacorisintcrprcta- 
tiooi  rcfragari,  nam  ubi  dc hoc  non  conftac, rcgu- 
la?  ftamus  ;  qtiod  unus  cafus  ad  altcrum  crahacar  . 
Dauch  inL  i^num.-j/^^ffdevulg  ^pupiU. 

-f  Limicacarquart6,iocafu  l  quiex duAbm  ^  $s,ff.  < 
de  acquirend.velomitt.hdredit,  quando  quis  cx  dua* 
bus parcibus haeres  infticutus fuit ,  cx  alia pure,  cx 
alia  fub  condicioDc,&  io  illa partcj  in  qua fub  coo* 
ditioDC  inftitucus  fuic  y  fub  condicioncconcraria 
fubfticucum  acccpic>  nam  fi  inftirutus>  pcndcntc 
condicionc moriacur &  illa  poftca cx  ftac,fubfticu-' 
tus  cxcludicuc«:  &  proindccafus  fubftitucioois  cz- 
prcflus  ad  cafum  contrarium  ,  pcndcntis  fcilicct 
adhucconditionis  &  poftca  cxiftcncis  non  crahi«- 
tur :  cxcmpli  gracia  >  tcitacor  inftiiuic  Cajum  io  di« 
midia ha^rcdicatis fuae puri>iti  aha dimidia fub  co* 
dicionc>fi  CaefarRomam  vcncrit :  &  finon  vcncrit 
Romam>fubftituitipfiCajoiD  hac  dimidia  Titiu, 
Dccc(Iittcftator>  dcindeCajus :  Cajus  adivitpro 
dimidiaha?rcdicatcm  &dccenit:  poftca  condicio 
cxcicjc,quiaCa?farvcnitRomam,qu^riturquid  ju- 
risf  Ecrcfpondccorpoft cxiftcntemcondicioncm* 
ad  aliamquoqucdimidiamhsrcditaccm  Caji  ad-* 
micti idq;  jurccondicionalis inHitucioois ^  Dauch. 

•I"Linnicacurquinc6,incafu/y?/4/fr,2^ ff.de vul-  i 
gAr.^'pupillar,Jubftit,  quando  cafus  adjicitur  noa  . 
infticuco>fcdfubfticaco,6cquodhujuscoofcqucns 
eft>  inducicur  di vcrficas  pcrfonac  fubftitucas :  puta  ' 
patcrinftitutofiliofuo  impubcrc^  fubftituit  poft- 
humumyulgariccr&f  upilUriccr>ica>  fifiliusmcus. 
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hxrts  non  crit ,  vcl  fi  hasrcs  ent  &  impubcs  mbria^ 
tur  fubrtituopolthumum,  (i  quispott  morcem  rilii 
mihinatusfuerit.  la  hac  Favfli  fpec.c»  {ipoltbU' 
musnafcatur, vivofratrc,  quifucr^tinititutus ic- 
rtamentumrumf  itur ,  quum  pofteanatusfc  iavc»- 
niatprxtcritum  >  &(ic  cafus  exprcflus  n.  nttahi- 
tur  ad  omiirum.ratioQcm  hanc  adfcruat ,  q.;od  di* 
Tcrfitasperfoaxinducatury  (icQim  fub  -itutus  fc 
illcqui  n;\fcitur  poft  m  rcem,  non  potcft  intrlli* 
gi  ille  fubUit:'tus  ,  qui  nafiitur  in  vi;a  Ba.t.  m  L 
(GaUmyinprincip.num  ^jfUeliber,  ^pofthum.  ImoL 
Alexaad.  &  Jaf  i»i;^JiF././//»^  tfr,  z6.jf.Uevulgar.  ^ 
pupill.AlcxjLiid  ini  i  num  i  i.verj.quArtolimttai  ^ 
ibiU$mB3Lith.Sociii.  num  iyverf  ulfimalimita,  Al- 
ciat.  72«^.  50.   Vcrum  huic  dccl  raciom  fortit  r 
ebllziJfinaL  C.  depojihum.  hsLreUih.  inftituenU.  ubi 
inftitueus.quinafc  cur  poit  mortc  n  ^  alia  perfona  * 
Bon  intclligitur>      fi  ia  vita  cefUtorisnafcatur» 
Bcqucprastcritushabctur.  Vera  gicurracio  cit,ex- 
€cn(ionem  hic no  ficri,quiu  fru Ura fucric.  Ecfi  cntm 
patcr  filio  impuberi  inlticufo  cxprcfsc  fic  fublti* 
tuiflct :  fi  quis  fibi  poft  mortcm  fitii  inftituci ,  auc 
vivocopoithumus  nacus  fuJfet»  nihilominus  te< 
£tameutumrumperetur,pofthumo  vivo  fr  itre  na«- 
to,quum  natusleapiimo  grad^  pra^tcritum  iove- 
niat.  Hocergo  tcitameQcU'>)>DequcexpiimQ  oc^ 

^  qucexfecundo  graduvalcrcpoccfc,noaexprimor 
quialibcriiafcicuendi^utexhxrcdiadi  fu  c.  l.in- 
tercAterafff  deltber.  ^  pojlhum,  at  hic  pofthuraus 
cfcpr«ccricusaprimogradu,q  iproinde  rcdditur 

i  nii\las, l filiuijy ^.^.de teftamylexfaSio,  ^^.j,  Lucit^s, 
ff  devulgar.^ pupillar.Jubftttut.  Scd  ncqae  cx  fc* 
cundogradu  valec.  quod  cnimdicitur  tihum  fub* 
fiicucum  non  in  cotum  iiv^imare  tcitamcntum,  (cd 
tancQmpiimumgradumyin quo pia^cericuseit ,  uc 
f  roindc  {upta  iaftitucionc  ,  a  fubiticutioac  vul- 
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gari  ccftamcocum  incipcrc,  &  fili  s  fabllitutus  ex  * 
tcflamcnto  hx  cs  eflc  poflit)  d.  l.  Lnciu^.  Id  tum 
dcmumycrum  cft,  qu2n<io  fccundus  gradus  ulla 
modo  jurc  valcrc  potcft,ut  quia  in  prmo  gradu  cx- 
tranei  ha^icdcs  fcripci  fudit>  filius  autcm  (ubftitu* 
tusfucrit,  nam  tunc  vcrum  cft ,  primum  gradum 
viciari,  acfinu  quam  fadus  fu  uct:  &  teftamcn- 
tu  n  a  fccundo  giadu  idco  tcftamcntum  incipcrc 
nonpotcft,quo<iab  illofilius,  in  primo  graduin- 
ft«tutus,fitprasteritits,ucproindc  &is  nullusfir,DC* 
quc  obft;<t,  qu  >dad  icftamcnti  validitatcm  fufS- 
ciat,  filiuminprimo  gradu  inftitutum  cfle,  &  fi  i 
fccundoprartcritus  fvi^x\tJ.(ipofthHmtis^  14.$-  qtiod 
%julgc  ff. de  liber.  ^ pofthum.  id  cn  i m  t um  vcrum  cft, 
ficxpnmo  gradutcfcamcntum  valcat>  crgo  pofc- 
hurnoin  vitafilii  infc  tuti  nato,  tcftamcntum  iic- 
que  ex  primo,  ncque  cx  fecundo  gradu  valicurum 
cflcc,  ctfi  tcfcatOi  d  fcrcis  &  cxpr  flis  vcrbis  pofc- 
humum  filio  in  Utrumquc  cafum ,  fivc  vivo,  fivc 
mortuo  filionafccretur,  fubftituiflTct,  mirumnul- 
li  videridcbct,quodi;z^/(fi?./y//>ii/tfr,  unus  cafus  ad 
fllcerum  non  trthacur,fiufcra  cnima  lcge  ipfa  fup- 
plctio  ficrec, Dauch.  inl.i.  nnm.  7  5  ^ff.  devulgar,  ^ 
pupiU.Jubfiit. 

"I-Lin  icacur  (cxibyinlJifttlu4^^o.jfdeacqutr.hA-  i  j 
ff^i>.  cafus  duobusmod  sfigurari  poccfc,  Primd,  ^ 
quod  fubfticucio  vulgaris  vclgcncralibus  vcrbis('fi 
haeresnon  eric)  vclill  s  fpccialibus  (fi  hxres  cflc 
non  poflic  J  fafta  fic,  fi  gcncralibus  vcrbis  fadam 
praslupponamus ,  tcxcus  non  ad nofcram  qua^fcio- 
cicm  ,  (cd  ad  illud  chcma  pcrciacbic :  quod  vcrba 
gencralia  (fi  hsercs  con  cric)  non fcmpcr  ucrumquc 
cafum  noluncafis&  impoccntia:  comprchcndant. 
Secudo.ica  ccxcus  i  nccUig:  poccft,  quod  fubftitucio 
vulgarisconccpcaficin  fpccicin  cafum  impoccciaj, 
puca^hoc  modo i  Eg^ ccinfcicui h;ercdc xn dimtdia 
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hasrcdicatis  mcx  fimpliciter>iD  alccra  dimidia  >  ^e^^^ 
di  tibi fubfticucum ,  uc,  fi  tu  haeres  eflc  non  poffis  ^ 
Cajusharrcsfic.  Mcccftacorcmortuo,  cuhaercsdi- 
midiamillamha^rcditatis  mcas,in  qua  fimpliciccc 
inftitucus cs,ampLc(Stcris :  alccra  dimidiam ,  in  qua 
fubflicucum  dcdi,fi  habcrc  non  vis, fcd  cupis  illam 
rclinqucre  fubfticuto,hic  cft  cafus  noluntatis.Ego 
tcftator  cxprcfli  cafum  impoccncia?  qua:ricar ,  num 
fubfticutolocus  fit,idcft,quafritur,ancafus  impo- 
tcncixameexprcfliiSfCrahacur  ad  cafum  nolunca- 
tis  omiflum  ?  videcur  quod  ficnam  cafus  unus  vul- 
garis  fubfticucionis  crahicur  ad  altcrum,  ex  com- 
uiuniDd.fcntcncia.  Concrarium  dccidicur  ca  ra- 
tione,quod  jus  direfta:  &  univerfalis  fucccflionis 
Bcque  a  ccftiCorc  ncque  ab  haercdc  dividi  poflic. 
^Brgoqucmadmodumccftacorincafu,  in  Lfijolfis, 
ZoffJeacquir.hAredit.  exprimendo  vcrbageneraha 
(fihaercsnoneric^efficere  ncquic»uc  ha^res  unam 
parcem  ha^rcditacis  amplcfti,  altcram  fubfticuco 
Vielinquere  poflic :  ica  nc  hxredi  quidcm  unam  par- 
tem  accipercalceramfubfticuco  relinquere  conce- 
dicur,obftancevidclicccreguIajuris,  quod  is,  qui 
tocam  hxredicaccm  acquircrc  poccft,pro  parcc  cam 
fciendendo  adire  non  poflic^Dauch.i^/.l.^.ySJ^  de 
.  ^ulgar.t^fupillar.fubjlit. 

f  Limicacurfepcim6,uc  non  fiat  excenfio  qu^ad 
tempora»  nam  cempus  expreffum  non  excendicur 
•  adaliud,  quoadcondicioncm  voIuncariam,puca* 
infticui  ce,&  fi  ha^rcs  non  eris  atq^uclmpcrator  Bo* 
\  hemos  hocannofibifubegericlubfticuo  cibi  Ca« 
\  jum,h2ccondicio(fiBohemosfibi  hocanno  fnb- 
cgericjeft  voluntaria,  quod  fi  hoc  anno  quidem 
Bohemosfibinonfubegcricfed  fcquence,cempus 
.  hnjusannii  trahecurne  ad  cempus  anni  fcquencis  • 
^fubfticucolocus  erit?  &  vidccur  quod  hc^  quia 
^ndicioaes&  «afusia  vul^ari  fubfticucionc  ex- 
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renduntur,conditiouolunratis  crAhitutad  coiidi* 
tioncm  i'npoccntiac>&:  doctci. 

ContrariumcftvciU'n,<]uod  contra  i;ncatcm  tc- 
ftatoris  Hdlla  cxtcnficxHat:  at  ilic>  qni  ad  certuni 
tcmpus,q  lodnibfticutioaicfT^uttalcnoftcftifcrc- 
llriogit>  alcriillud  tcmpus  providcrcnoa  iutclli- 
gitur>hincDd.rcgalamli:atiiUDt,  quod  ad  ccrtuoi 
tcmpus  pcrmiffujn  ultraillud  crnfccur  ptoliTbituni 
Bart.  in l fitnater^  §.  i  .».}.&  ibi  Dd.ffdevNlgar,  ^ 
pupillar.fuhllitut.]S  in  /.  i . ».  i  5  'verf.  fecundo  limi^ 
tat,  &  Ba^  ihol.Socm.».  i  j,verffextolimita.  Alciat. 
n»^$  ff.eod.  Anton.Gomctz  lib.ixAp.^.n.io.adJin* 
Ec  noA  cbllat raiio  dubirandi.nam  licct  conditio^ 
ocs  iicccnirisryqax  dc  fubltitutionis  cfTcntia  &c  ni" 
tura  fun^^cxcendtntur ;  aliud  ttmen  cft ,  in  calibus 
&  condiciooibus  roIuntanis^Qonditioncs  auccm 
quae  fubftitutioni  pcr  naturam  infunt,funt>fi  harrcS 
Boa  cris;  fi  hxrcs  cifc nolis;  fi  hacrcs  cflc  lon  poflis : 
&  omncs cafusindividui,  qu:  fub  imj^otcntis  cpa^ 
tincDCur)  nonncccflarix  cotiditioccsfunt,  quac^ 
mcro  rcftatoris  arbitrio  pcndcnt>  &  fubf^itucirtoi 
nacuraliccr  non  infunt,  8c  hae  in  forma  (pcciHca 
funt implcndsE,  &idconullain  tilibusfit  cxccnfio, 
Dxmh.in/ i.n.y^  ffldevulg.  ^pupilljubjlitut.  Li- 
micatur  o<ftav6.quando  t:rator  in  ca(um  omiflum 
fpcciaIitcrprovidit,/^«w^A:7f//(?j  jo  §.i  ffeod.  nam 
tutic  decafuad  cafumcxtcnfiouonfit :  quum  pro- 
▼ifio  rcftatoris  &  hominis  provifioncm  lcgis  cx- 
cludat.  l.fin.     depaSl.  convent.  Ri pt,  in  /.  i 9  j .  & 
ibid.  Alciat.».  56  Dauth.m/.  1.72  2q  ff.devulgar.^ 
pnpill.  L.mit^tur  non6,  in conditionciion  nccrlla 
riaDauch.m/. I.».  %\.ff.devulg.  ^pupill.jjihjlztut. 
conditio  cnim  mcr^ fpoattmcii  quc  procter  cojidi- 
tionem  fubltitutioni  cflcntitlcda  extcTnfccus  «flvi« 
micur,adaliainnon  cxtcndiiur ^quod  tcftttorap- 
poneado  coAditioAcm  voIuntAritm  vidcAtar  ma- 

N  n  g*s 
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iliimiaiicutacjifom»  felaci » qa#mdoicft  ja(ii$  f«|t0^ 
culis  limitaiivfs  &  rcftrJAiTis,Dailihi  m  /.  t.num* 
^i.jfdifpul(.^puffll,ffihfiit.  Forma  fubiiiiueodi 
Volgam^r  son  cli  ana>inc^ili^,ai^ 
cec  &  poflcnas'  cmcm^m»tateidaf  dfteriuscaaftt 
aiFcrm«LciTii>iatcrdumncucru  cipcimitur.Primu  tc 

S*  oftrcina  eui^aniezprimaacur,]^  haciocmulay 
Titius  haeres  noii  eft  Cajam  fuhfticuo*^  Pofte* 
riuscaatumcxprimicurfi  ica  fiat  Titiam  iDfticao, 
&.ci  Sempoiiium  fabftituo:  aucita:  Ticiam  & 
^  S^mprbniniB  luere4e$>infti<m»  9ceae  iaTicem  fot^ 
ftituOjCovar  i»r/r;».  Raynuhm,§.  j^.num. yextr.fb 
tejiami  ncunum^  cxpujrutur  in  fabftitutionc  tu^ 
gari  prorfust^>Mqaae  fub  f up illayi .atj^reila ,« 
c(  miDant&vcra  DoAbrdih  fencfntta*ooaciBecttf 
Jiix^\hinl,\.n.8.ffd^  CascerumoC' 
'/caHaikcformac  quatiiaflQ  x  d^qmbus  du^tatur  aa 
io^ucant  fubft  tucioneih  Tulgacciti  aii«^Ter2)  fidci* 
^  ConimifHim.anTcibutruoqi-  Ptiotis  gcncrisfimt 
^""eieropU' tria,Primum  cxcmplumcft,  inl  fin^C.b^ 
^trilm/f.lBftitaoProtium  :,pofteaa<Mo.>Sempto4i* 
us  Plotii  hacrcs  cfto  quacritur  qualis  fubfiiiucio^ 
Cercum  cft  apo^eirc  f  uaillar^m  aut  ejf  mpiarcmi 
^i*are  npccdarib  aacToTgacis  iiit  fi^eicamoiiitariji 
eiit^vid^turauccm  fidciconimiiEiria  clfc>namp€C 
Tulgareatiiicfcdituripfitcflatori^non  hxrejjiy  at 
Hic  ccfta:  ocTol^c>at  Scmp  tonius  fubfti  tuiu^Ploui 
ioftituct  ba;reScircv(e<lc6Dtrariueftifccum  [  asm|« 
;  xu&jquodhrECvuIgatislit fabftitutio,  u;m  I  haec 
^verba^Scf  ronius  Piotii  hxrcs,cfto>.]i^f  rbaxc^  {uac» 
(i|uae fidticommi(rar)ar ftitrftitutiodv^ 
a.apcrtijuriscft  Jubij?sfub(Ututioncsita  c(rciDtcr- 

^  prcun4i«|Utf  oc.Usic^«iin^«<^ua^^  1^0« 
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do  rc(^li  fubfticucid  rerbis  &  peifottis  convdQiac 
Dauthi»/.i.».^4  jfJevulgar.fj^pupilliir.  Alccrum 
cxcmptu  cft,fi  tcllacor dixicJnftituoTicium  hxrc- 
dcin,&  fi  hzrcs  non  fucric,fuWtituo  fibi  vclipii  Sc- 
jum^hic^tlamciubicacur  qu^ihs  (ic  fubfticutio  ?  & 
▼idecur  (Juod  nou  poflic cffc  rulgiris.cjuia pcr  fub;- 
ftitucioncm  vulgaremfacccdicur  ce(lacori>  aon  iii- 
Hirup.  Scd  concrjirium  qaod  nimimm  hoc  cafu  fit 
▼ulg icis,Talida  & pcrfcda  cft  vcrum  Albcr.  dc R,o- 
[zi.adrubr.ff.de vulgar.^fupiU.n,  i^.Rip.i»/.  i  ». 
j^y ff.de vu/gnr  Knion.GomctzMb^i. variar.refolufh 
e,z\n.6  iBiSoztciz.inaddit.verb.teneo  contrarium. 
Nccobftatdidio^fibivclipfijCi)  quia  fubftituti^ 
dircdla,  quse  non potcft  valcrc iu  fuA  forma  j urc di- 
rcfto,Talct  eomodo  &  forma^quaftlctcpotcft  (3) 
licutdifti#,mihi,noDalterat  viitutcm  &ctfcdum 
ipapillaris  f\xhfliiutiouisJ.fiitafcriftumy^,quifilia. 
ff debonof.poffeff fecund.  tabuL  codcm  modo  did:io 
(fibi  Tcl  ipfi)  non  dcbcc  collctc  vcl  alccrarcfitcuccm 
Sc  cifrdum  vulgaris  fubftitucionis»  Tcrtium  cxem- 
^lum^quando  ccftatorlocopofteriorls  cxtrcmi  u- 
uscft  vcrbo  rc.fticucndi,hic  quataor  cafus  jTuBt  di- 
ftingacndi,Auc  cnim  Ccftator  inpcrfonamfuarc- 
ftitucadi  rcrbu  conccpit>puta>hac  forma  ufus  fuit: 
Inftituo  cc,&  fihaucs  non  cris»cgo  hxrcdiiare  mca 
Ticio  reftituojhxc  fubftitutio  no  cft  obliqiia^fcd  di 
rcfta  &vulgari8,quia  hic  no  mcdia  pcrfona>qua;  rc- 
ftituat,intcrvcnic,fcd  ipfcccftator cofcrc  immcdi- 
acc,Dauc. ini.i.n  i o  j  ffde vulg.^pupiH.  Auc ccfta- 
torinpctfonaharredis  iuftituti  rcfticucdi  vcrbum 
cSccpicidqiJ.^tribusraodisficripotcft.  jPiimb,  uaqs 
hac  forma  tcftator  uti  potcft,Infticuo  tc,&  fi  ha:rcf 
lliocris,rcftituasba:ccaitate  Cajo  .  quc  vulgaritcc, 
fttbftituo,  &  haccformulacft  fubftitutio  vulg^ris, 
itacft  communis  opinio  Mancic.  de  canjeSlur  uU 
tim.veluntMb*  i.Ut\l*nurn'  9  Mafcard.  deprobat. 

Hn   X  lib^ 


r, 


^^4  ]i&/i.ifeif2^i9i.Fftoit4r^ 

ftacvtdptcrapercamrcdatoris  mcnt^m.  DiflcDtit 

r  am'  fbrmdla  fiibjKMii  f6ikiki\$Mvio  t  c  A  luet» 
,  ^ontris ,  rpgo  ut  hirlrcditaccm  ircftituat  pcr  fidcl^ 

€Ottimiiram,Caj<>>iia^formuiacft  fidcicommi  fla- 

UU  ctiim  tcrba  ('togo^^^ 

-fi^cicdiutitfflitm  )  cem 
'  }   "    hocret Bon crif.dubia,  nam  &  proprii  «ccTpluniar» 

ttt  ia  voig^ri  fabftitucione  de  co »  cui  niail  quic- 
:  .     %^iiifciii&Jiirse,dk^  eft  conimiuiCj  oc 

quia  tiitiira  potb?t  aiitiolmt  c9tf  hctet  $  eo 

aao^uemcclliguRtttr>quictfiad  infttntiam 
^      1co^miflarii{idirecdgt|^ur )  pro  (t  cameiiaduc  bo- 

^fiSkylqHiapoiernf  4,jnfrh^.lmufnri.s:  $;  i .  Uwdm 
V  €jiu6d^i^S  fiqHHcompHlfiu,&§fin^ 

{ I     ^  'y  iiitpr,ff  flnd$$natm  ^uomodo  in 

^  li«cF/6irnittl«acdpiuotur«u^^ 

,  tttem  mctm  rcptidiarcris  &  contempfcrls^  &  td 
'taapti  ucilitttem  ctm  adire  at^;  bocpt  Aomibi  bar*. 

mefl&iiA|ftefis»TOlo  acAdftlterias  tttilitatcma 

'  ai&adirccogaris>&  hxtcditpteBs  rcHiituaf. 

,\  Tetti6deieumutipoteft  tcftatot  hacforntmla.: 

lollitaote   fi  baeict  noa  erif»rolo  athtercditatcm 
^    .     i^MTftforettitoait  hirc^ 

fion  rulgtris  itt  poft  Guiclm.  Cum  &  Rtincram 
teMtAlber.de  Rofat.  s^rubr  ff.de 'vulg^r,  ^  pupU* 
l  idryn.t^i'^ffedpd$i',fu^^ 

r  "  tunci(c.KipMLi.n.uj.ffdevulg,Lcon.intrn3. 
.  wl^J^.s  I .  Trcntacinq.  dev$fJgar.fieiJlttfXifip. >•  o^<i  ^ 
wfteftH&i^kimi ,  verba  eoim  bWfi  h«rb  ic^^ ' 
cri^»aoa  babcnt  rcafam  Vulgatea^^fi  hxrcs  cfTenoii 
.  |oflis;«tttht|tcscircad^ 
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raicrn  lcilicct^C  h^ercs  non  cnsjid.  cft  (*  i  j  ulcroncuf j 
xd  coaiius,(2.Jcumcffcau,fcd  nomioctcniis.^'}/ 
•on  ad  tuum »  fcd  ad  alium  commodum.  Diflcan- 
iint  5ald.  /;^/.  \\Hfnmita>tU ,  a/er/  mirahUeiiicam.n. 
\  yC.de  impuber.^aliis  fubftit,  5ocic.     (.^J,'  wr/T 
(edcirca  hoc  qu£ro,  Alcx.  Inl.  yerb.  civilib.n.\y.  ff.de 
vulgar.^^pHpiUar.  Ariton.Gbmctz  lii.  i  .vm^^^re-; 
foluexap.  ^  n:  5 .  Zaf  in.tr^a^.fuhjlit.  cap.  6.  &  ult,  ai 
^Yinc.^erJ.tertia  regul^.  qnod fubftiiupio  dubia  inp! 
tcrprctatur  potiusdircctaYuIg^irif  quam  otliquaj 
Politusvcio  intradatu  fuoinmitcriavulgarii^.a^ 
bmBino  nr.IUmcflcconceditproptcr  rcpugn|iBti- 
zm.    PoftcridrisgcucrisctiamduofuBt  cicn^pi^,' 
Primumclt,fiquisitafimplicitcrfinc  aliquo  vcfbo 
trfi6tum  tcmporis  habc^tc^difpQntt.Tifiumicfti- 
turojhM«fium  fubflit^^^  hanc  formuUm  coftti-^ 
ncrc  vulgArcm  fubflitutioncm  intcr  omncs  con- 
at,iK  qiiarllioncm  autcmveait>  utrum  ta^itum. 
▼ulgaircoi ,  an  vcrb  etiam  fidcicommi/rjiritmcom-^ 
ftchcndatlBald.  inlhumanstatii  ^  n.  57.^^58. 
de  'vulgary  cxiftimayit,  hac  formula  ngn  fantum 
vulgarcm/cd  &fidcicommiiraria  co»tincri-  Ciuri 
cnim  vcibum  fubftituo gcncralc  fir,  dircdam atq;^ 
obliquam  fubftitutioncm  comprchcridcrs,  gcnc^ 
ralitcr  f jrmulam  accipicndam  cflc,  &  quod  iivulti-* 
pn'citcrintclIigipotcft,inomncm  cafam  intclligi 

dcbcbic,prxfcrtiminraatcriafabftitatiottUin&ulf 
timarum  folantatum^in  quibusplcnius  voluatatcf 
tcftantium  intcrprctamur.  Vcrumcootrariafcai- 
tcntia,quodnimirumfub  ifta  formulanon  contiij 
ncirur  fubftitutio  fidcicommiflaria  tcncnt  Dd«  , 
commuaitcr , inl  GaUm, §.  i .ff.deliber.  (gpofthupt. 
Gomctz.  /ii.  I  .variar.refolut.  cap.  5  ».4.  Davth.  inU 
i,n.9^  ffdevulgar.  &pupiU.  quod  in  dubioxfit  fa- 
cicndamtcrprctatio»ut  dircftapotius  intcUigatuc 
fobftitucioquambbliqua^dummodo  perfoniK  Sc 


lilf.K4eifkm,vmita^^  ^ 

toe»td|»t'ctai»crumccftirorii5  inent*ni.  Diflcntic  ' 

HOiitns.rQgo  ut  IxWciJitatem  tcftituas  p«  fidefc 
ci>ttunUram.Cat|&>%2ecibrmalaeft  fideicoinin 

-^4^.  i.if .  X.  ba^  ih.  i»  1  o2.fdi^f^lg^f:&pufilL^ 
ilU  chim  Wba  ('togo  ut  rcftituas  hxrcditatcm  pcr 

«4ci«diBiinfiiri|m  )ccrca  fcclarataifCi  atilla  rcrba  fi 
h«ci  Bon  cris.dubia,  nam  Sc  j^topri^  «ecipiwttttot 
»tin VJ^g^^ti  fttbftitutioiic  dc  co,  cui  nihil  cjuic- 
%dMttcWi&te«^di€Atc  teftfttorif  cft  commuBc,  ut 
<{uiaiiitwonpotb()tatitioI^e  cflehoeiies:  A:  dc  ep 
qub^UcintcUiguntur,qui  cifiad  inltantiam  fidci- 
^li^^  fe  tamcnadirc  no- 

luit,/^iii»/<**W  4.lai/rii*./.f^l?iii/^ 

^  iu0ny^f^fuiSeMtHtfio»fuU^^^^  quomecio  in 

vtac  Eimkttlt  tcdpk^ 

\  tatcm  mcam  i^cpAdiaTcris  ^  contcmpfcris,  & 
\  \  •tiiapautilita^emcamadirpatqiliocpaiftomihi  hacr 
retcffc  M6|<icris»TbljD  ut  ad  tlicritts  tttiiiittc»^i4^ 
tl  &aditccogaris,&  harteJittteii  reftittttt^^f*^^ : 
Tcrti6  dcNiUm  uti  pbtcil  tcftatot  hac  forriaula : 
:  Inft^tubte ttfi  haeres  nonerif»yoU ut hcreditatem 
'  mcam  Titior^ttiti;  hi^c  eft  fideicbfhmifliria^ 
Bon  vulgaris  ita  poft  Guicfm.  teuiii  &  Rtincrum 
tknetAlber.de  Rofat.  t^d  rubrff.  de  'vulg^r.  &  pupiU 

"  Francifc.Rip»i»  /  i 1 1 J  jf  *  '^f^k-  Lcon.  i»  ifi 
,  5 1 .  Trcntacing.  de^vHlgar.fubfiit.  Cifp.t.  m.(i 

■-\  ^Jftmii&iMmi ,  verba  ientih  faaec.fi  faaer^ Bon 
crtf  *non  babcnt  ftnUxa  ^ulgatcoi^^fi  hcrcs  edcnoft 
.  fo^s ;  tttt  h«cs     nolis  Jcd  fidjeicommiiTanuui, 
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talcm  fcilicct,fi  nxrcs  non  cris,id.cft  i  j  ultroneuj,' 
fcdcoadus,(i/cumcff'cftu,fcd  noniioctcnas.('j| 
Mon  ad  tuu;n  >  fcd  ad  alium  commodum.  Diircati-  '     ,  ' 
u n t  B ald.  i;^ /.  hufnanitaris ,  verf,  7nitahile dicam . nl 
5       de  impuber.  & aliis  fuhflit.  5ocin.  in  i  i,  verf^  ^ 
Jed  circa  hoc  quAro,  Alcx.  w /.  verb,  civilib.  f^.^j.jf.da  ' 
'vulgar.^pupillar. Anzon.Gomctz  lib.i.variar.re' 
folut.cap.  5  7?.  5 .  Zaf  intr^cl.fuhjlit.  cap,  6.  &  ult,  ad 
J>ri?ic,verfurtiaregula.c^\iod[nhIiii\xiiodM 
ccrprctatur  pociusdircctafulgfirij  quam  otliqiu. 
Politus  vc;  6  in  tradlatu  fuo  in mitcria  vulgari,».2.         ' ; 
bmttino  aiJUmcffccoace^itproptcr  rcpugnaiBti- 
ain.    PoftcriorisgcncrisctiamduofuBc  cjcfiipl^i 
Pritpumcltiiiquisitafimplicitcrfincaliquo  vcfbo 
tradlum  tcmporishabQntc,difp.Qntt,Tifiuminfti- 
tdQ^  MacTium  fubUituo  j  haoc  formuUm  coftti-i^ 
ncrc  valgircm  fubftitacioncm  intcr  omncs  con-^ 
ftat^i)^  qua^ftioncm  autcm vcait y  utrum  ta^ituni. 
▼ulga^cm ,  an  vcio  ctiam  fidcicommifrjriam  com- 
prchcndat?8ald./»/.^//W4«///i//^,  n.  57.^^58. 
de  vulgar,  cxiftimavit, hac  formula  non  fantum      *  * 
f  ulgarcm,fcd  &fidcicommij(raria  cositincri.  Cum.     ,  ^ 
cnim  vcibumfubfticuogcBcralc  fir,  dirc(I^amatq;-- 
obliqusm  fubftitutioncm  comprcbcndcDS,  gcnc-  ' 
ralitcr  f jrmulam  accipicndam  cffc,  &  quod  nvulti- 
plicitcrintclligipotcft,inom»cm  cafam  intclligf 
dcbcbic,prxfcrtiminmatcriafubftitat'Ottum&U^ 
tim;^rum  ▼oluntatum,in  quibusplcnius  voluiitates 
tcftantiumiatcrprctamur.  Vcramcoiitrariafei|« 
tcnt!a,quod  nimirum  fub  Ifta  formula  non  contf^' 
ncatur  fubftitutio  fidcicommiflTaria  tcnciit  Dd^ . 
communitcr,!»/.  GaUf46,§.  i. ff.de libeK  (ff/ofthum^ 
Gomctz.  //i.  I  'Variarrefolut,  cap.  j  ».4.  Daych.  inl. 
IM^^S. ffdevulgar.  ^pupill  quod  ia  dubio  fit  fa-  ' 
cicndaintcrprctatio.ut dircdtapocius  iatclligatui: 
fubftitucioquambbliqua^dummodo  peifom^&: 
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vcrbis  comm  convcniat,/.;^;»  hocjure  ^f.  de  vulgar^ 
i^pupm.  Ecfiaut^m  h«cformaIa  •pncontincac 
ftlbftUutioncm  fidcicommiffariamitamcn  ubi  fub- 
Hitutio  a  patrc  cft  fafta impubcri ,  ctiam  pupillaris? 
<ontiacbitur,^: hocjure,  Imb  &  Juftinianca 
•    cpatincbitiir,Bal(d.m^./.^«w^^/V^/«,».5S.  Dixi. 
fiia  fubftitutionc  ndn  fit  adjcilum  tliquod  vcr* 
•^|)um  tcmporis  tradtum  dcnotanj  *  fi  fit  adjcftun^ 
.  in  fabftitutionc  aliquod  verbum  tcmporis  tra- 
•  ftum  rignificans,ut  quiadiftum  fuit ,  quandocun- 
'     qucfilius  dcccffcrit,  Cajum  fubfticuo  ,  formula» 
compcndiofa  cft ,  &  proindc  fidcicomm.flariam 
quo6ac  contiacrc  fubftitiiuiomcnt  intcr  pmnci 
.p  ' toiiftat,Dauth.//./(?r.7x.^8.^j'^'^^^ 

i^ftctum  eft.  fiia  urio  dodcm^vic  tcftimemto 
'      quisfitfubfthutus  rulgtritfr  &  p^r  fidcicomraif- 
-    lum*,hbccafuuttaq; valct,&  fii*a,i:bi'trio  fubftituti 
cft,cxqua  rclit  admitci  adTCbicncc  cafufubftitU- 
tionis,l,accf{farey6,§^Thius^fflad  Trebell.Amon. 
Gomcz.  lib,  i.variar.rejilut  c.  3 .  ».7.  Griff.  ^JuhJli- 
tum^quAft.%  »  ii.hcicpcrtinctctiim,ficcftitorin- 
ftitaat  hxrcdcm  &  dicat,  fi non  fqcrit  harrcs  :  vcl  fi 
fixcrit  hxrcs.fubftitue  mihi  &  ipfi  Scjumj  cric  cnim 
Tulgaris  &fidcicommiffaria ,  &  qurlibct  admiitc- 
f  ur  in  fiio  cafu  &crit  in  fubft  itutt  clcftionc  cxpcitt- 
Xtc\X)Vi%\i\itiyGomtTJib,i.variarrefolut.cap,i,ri.^. 
Scjlhicquxritur^  quando  tcftator  duplici  rcrbo 
ittutitur,ucfubftitaoh5crcdiducs,  unum  fcilicct 
tulgatitcr,& altctum  pcr  fidcicommiffum,  utcr 
&brtitotoru  praefcratur ,  communis  rcfolucio  hxc 
Si,AutfiibfdtutioYulgarisvcnitcxvulgari  tacitt, 
C^ntCBttfqbpupilUtiexprcffa,  &  prxfrrtut  fidei- 
,  ^ooBmiffarius & is  compcUcrcpoteft  inftitutum  u^ 
' .    fcacrcdiutcm  agnofcat,Trcntaci«q.  d^vHlgar.fub^ 
^     fiit.cXinfin-OAnih.int'  i.n.^^.jf/devulgar,  &pH' 
fill^r./HbJlit,  . 
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Aacverofabfticucio«iiIgaris£iic  czjjireiEi:  pau 
«ceruiftieiiic  Gajtai  ba^rt^  ^  n^cttnTf  Qt 
laBrcditacem  reftituicTitio,at  jiddit,n  Ca|iis  bar-  ' 
csnoricriL»SciX9profliushcrescftoihic  qua^tio- 
iisi!ft,iuerkkrafr^eckiir»tibi  m  pmb  «tiftiii^ 
;aendun(fe  AuciafKtmof  hatres  adivirBcrediratein 
^  ptocul  dubio  czcluditar  fal)ftitucosTuIgarii  ^  8c 
idmtcticurtscatreftttunocftfadclida^eapei^ad^  . 
cioiietei.hieredi^ffit  ft6tim>vulgarif  cteittguatdi^ 
fofi  aJifam,  C.  di  impubir,     dliii  fuhfiitut.  Aut 
lon  adtvit ^fiqiiidem  deceflerijc  in  iSia  ceftatolri^»  ^ 
el  poi^mof  cdn  e|ttS»  aitte  umtii  qbim  iiif  ki^jre^ 

itatts  aditioficm  ab  co  >  cai  reftieutio  facieDdi> 
ompcllaturjubftittciis  Tttlgarisidmiccitar  ^  maf : 
io  e0iii  a&tar(btar,ilthWredic^^ 
otttdtlf^Tidecqrenim  leftitor  dcd/flc  fubifficii-.- 
umvuigarem  iftocafatstntum  ,^dfideicommi(^ 
atyr  ooftiiret  habttaronteiScdaui,  puca»  fii^ft^itu^  * 
us  de^eieiMithfiti^  «rninehf  }ofloin  ^ udicis  de  tidi^  ^ 
tDdo  &  ttttlta  cransmiilionc  fafta,  ImoK  ».  7.  Alcr. 
ttim^xj.inl  i ^f.devulgMr.^^tpilli^r. Idemlm^yi. 
n  I  ptUronifilim,  i.fin:  imm.         SCHOn  T^iitgk  • 
i  aaccm  ihfticucus  fupci  ftfs  fic  tcftatori  ^  rcpu- 
licthseredtcacem»  fi  ^aidcm  fideicemmiiTam  cx- 
mrsiiatW  repetintm  i  fabftitaW  aitc  cicick^ik  , 

uireftttuciofacicDdacft,  cogcrcporcft  hxrcdcrn 
afticucum  uc  hietcdiutcm  adeac  tc  ex  Scnacux« 
/onfttlco  Trebclliattjf  hMttdmflilihi  td^tuakV 
>ne(ercttrerg&  fiibilftati^/BMiol.  nim^  25:.  Aa- 
rd  num.^.  Imol.»«;?i.7.A!cx  »/17.  Bart^oci».'*. 
t^.  AiMk.n  97'2dC n. ych. 8i Dd.  commuiiicct^i, 
i.fM'omlg.&  pupmmhAmi*miifSfM»f^m 
).Bcncdidt.m  cap:kajfnuH3t^,verb.fiahsq^  lihtrism^^ 
wtur.tk  1.  inmatifiikv$itgarii ,  p x.  Gomcx. 
ucap  }  ,n.t.  lii^yi^^^  cap.  i^W.  •  • 

iQ.Gt^Si{HhfiiH$f.fiUfi9n9 


1^8     ;  0^uMtm.fQlmiK 

jp^oixccit^{icincenigua|ur^fcl  aUuip  hxrcdetii  iiom 
CefcfrittCiiaUtfm^dci^tfmmiirartu^  dSt&aJbast^A» .  * 
jBzpreir$^  aucem  fiddcpqi/tnifram  a  fuhfiicuro  vepCi» 
ticum  dicicuCiii  tcftacor  hpc  modo  difppizac:  Infti* 
tu^^^jiif&jhai|rec(em  &  gra.vput  rcihtuufM^o  •  ^ 
^hWr^snMej^C^liibfticttO  Vaieiiam,  qacm  psvitec 
^raTd^ucFlaccohaercdicaccaircfticuaitDauch.^./^r, " 

miq ttjhi  «i^tft^A  c^prciTa  rcpcticio  f^^^a^^o  cft 
^|^cii^,f)sptacamintd  oofimo* 
eBdeicommiflTut»  parcicuUre  >  fcd  univcrfalcjA 

Ifi^S^t^^  acque  xacitc^  i  fubftitoto 

^  xcpccicumfic^aliquibus  yidciur  vulguitcr  fubfti- 

ff^iaiI|^^<^rcfticucioc/(f4|icnd^>  pr^fcrri  pcr/« 

jttcicf  pcrdacioncnuUbfticucifuIgaris  v^dcacnt  tn* 
uicuto  conccfTa iiceiicia acc^acorc  rcp udii ndi  hx- 
recluai;cm&apcricnciiviam  fubfticucO';uIgartfti.jf 
f^imh^rn  rd^f  df  {it$r.  e^/<>)I^ii«?.icaquidem»  w 
Sftpoccftacc  cju>  cfrc  vidcacur  rcf  udi«rc5c  apcrirc 
iua^^(ubftirt2co>Tcl^diri:&cefti^rc  cx  iid.iccm^' 
]p|(rasQifi4o|o  malo  JbM&t^  piita^  qui*;iubttita* 
tus  vuIgaririirfiiiusiiifticuci«acproiQ,dc  infticucul 
^c>c  fipe  lepuciicc  uc  hasj^cdjicaps  ^{C^iumcnca  de» 
&a'i|4kur  b^ctti  fideicobiiniiruaf  xefttca^dttjii  ci^ 
lUol^quefiUpcrfiiiunf  qij^ricurtBaTC.ii.t5«  Apget. 

^  j^Vecum  concnarja;a^;fcatcttnam.<}])iod  iiidii^^ 
j^rjfcracurfidcicoinjniiririus  fabfti,uto,(ivcfidci- 
>if^iff^  ai^biticjito  rcpt- 

xzcinc^.defubfiiiup.v^lgsif,^^^  p.  GrajflT  %  fuh^ 
M!f$%$^9^^:  9*  t^^^S^m cpjj^^j c fcir c  pr«ftt- 
.I9tf  cttrvqt^4Mi  jj^cWI^       &ieie<|9QH^  f acicf* 
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diwtcm.  Ereo  folum  vidciur  fubftiniifrc  vnlean-^ 
tercomcaui,qao  nGnnaborec «.rrcaum  ndcrcom- 
nuiIum,rclqinarnoicrc(ur  inAiiuuis  ancc  adiram 
lixrcdtcacem  &  ^qcc  omncm  juiUirn  dc  adcuado 
.c^quc  in  U(Xi  fpccic  ubi  tiaasmi/liopti  locus  non 
forcc.    Occurrunccciam  forma:  t]uardam  ubi  dun  ^ 
l)iraturan  (ic  infticacio ,  an  vero  fubilitutio  f  Pf>i# 
mumcxcmplumcft  in  hacfoimu!?.,U  navis  cxAfisi 
TcncricjScjusharrcscfto  :  fi  navii  cx  Afianon  vcnc* 
licCajus  harrcsc fto.  Si  tcftaior  ita  clare  cifcc locu- 
lUSjCajuoi  fub{li(Uo>&  fic  poftcrius  cxtrcmum  di- 
/crtecxprciiiilcc  ,  nulla  dubicatio  dfccj  quia  vcto 
dixif}hxr:S(ifto»dubicatio  oiiiur  propcer  pof^ci^iu^ 
cxtrciiium,  fitnchaec  formula  inHitucioan  fub 
lucio  ?  utihias  quxftionis  cft.li  ambo inftiiuti  liiur, 
ambo  bonoium  pofielHoncm  frcundum  cabulas 
intcrim  doncr cvcnjarconditiorf (Ttc f ftunc  juxtit 
Lfi quU  inJlitHa$Hryjf  dehAred.  inftit.  Csecctum  fi  fe- 
vcniecdciodccoudicio  Sciuvciticicurha:rcs,  Ubalr' 
neumfflqtuposior,  mpignor.  Si  vcrodicimas  SrjUra 
iol  um  ic»fticucum,iilc  folus  bonorum  polI(?/ii>nrai 
,jfztaLtperLquamd.  la. i,ff.d,acqui,hAred.ljo&.t»' 
rcs  cxiftimanc in formuta itia  Cajum  (ubfticunx^.o 
cflc, ca rarionc ,  quod  hibflitucio  finc  infticucionc 
fabfiftcrcnccjucac&inftitucio  codicionalis  aRtc  c- 
vcncum  condicipnis  in  pcn  Jcnci  fic,ac  proindc  tnr 
tcquam  cxilt^c  condi.ci.Q,in(ticucio  non  dicatur  >  ^ 
jrcrconfccjdcns  «scinftttutiodici^uidcm  pofficaCf 
qucita cftqotrtn^nisfecundum  Vi^.n.d,  Infiit.tk 
^ulgar.  ^fupiilsir.  Mtnoch. lib.^.prAfumpt.  j  /.».4; 
uerf.teriiu^es:  cafus,    Vcrum  YcntatcmiiLcbnrra* 
riam  ftar^c^'  C^jum  fubftituxum  cScilfi ^s.falum^ 
zy.jf.      hsred.  infiitHend.  poft^aUos  defcpduiic 
Ttcnt^iciQq.dcuHigar.fuhfiiteap^x.m  10-  Dauthiiir 
L  i^n.  i  n.  ffde^uigar.^pupiU.  Alccrum  hujus  gc- 
nciis  czciaf  lum  cit^finlmmmcuin  >  Sc  cx  co  ncprif* 


tem  inftitao;liicdabiiitn  orituf  cii^A;|^o^ 

autduosgrildus^^ao  filius tactu^cii  (it  iaftitutur^ 
.  meposTubfticittusail  v^rb  utcrq;  fit  inftirutus?  05*. 

mulaacfitcftiitor  dixiffcc:  filium  mciim'infti 
ttcpotefttrabiiituo.Sttnc  crg6  duo  cflfas.jrfimtts 

Subfticttcio  vu)g;itis  abt  cft  txprci&V  «ttt  dfiizi; 
"    ci^uBitprdflt ^ft^lii^ualirl^iut^       ^rms  (cili€tt 

|rc»ftcrius  tantuiu  aHirmatWuiTi  fxpfimittirjDauth; 

iif;ii^gafiriMM«6^  l^f^  * 

ftcriuscxcrcmumciprtfirttm cft,Dtutb-rfiff./.  i. ». 
^  ia*{f^'tM^(*£«mf Utatics^Tttfgarisha^a^^ 
ftrts  prdp6QaBc^air,I^lmvte|bMi^^ 
hiuaum  taDtum  cafuni  firiguiireitiTubftitutienis 
^  vulgairiSypBU voiuiicatis  conccptl^dalium  ezteA*  . 
iilaiifyiicfiquis  ifi1HtiliitS<m  ' 

rubftitutio»ilocdsV^fi  SemprofiiUf  mortc  aut  alio 
ampcdimemo  lix^csc(rdnois.pbttttrititGiia;$  jrsri^ 

exirdettjlAm,  lttm.de 'tMtg.fubftit.n,  t^.  Lotiot.f/e 
;^iiijt$r  sitdeJkbftU,0xiam,  1 1  .quodifte  c«fus»<}ui 

/#ec«ii^fM^^  ft  poilr : 

^m  Da.eommuni^er  haiicirpcci€noh  omnino  taU^ 
« Nfiltfn/cd  rack>i|€cafunm  ipixctm  a|^ptllaruut.ScVT 
ifikdiratieiM^^  ' 

Ajityalaiy^pptUitor.  In  forman»tnc|u'tco|nipcn«v 

>i«cHMiisfikQ»siArdntfi^  . 
'  fed  tx ci  tlieitt or  iUa ulEaris »q u tm^f^  &  ftb^ 
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mditaYOcamus.Vcrum  Baitolus&intcrprctcsco-v 
nuaiccrcloccht^Tulgarcmfub  cop^ndioftcontcn^ . 
;am,poftcriu§exiremura  cxprcHuinhabcrcccqjin 
yctxcrccxprcflamclici.  Tcrtiumcxemplam  cftiUb- 
^itutionitvulgaris,t]ua:fubcxcmplari  coctinctur, 
\\.xn\ic^de coTijeBur.  ult.volunt.lib  f /iV,}.;j.8.cjaod 
•nim juris cft  dc  pupil!ari ,  idcm cft  dc  quafi  pupiU 
lari/fed  pupillans  cxprcflacontincttK^tam  vulga- 
rcm> crgb idcm crit in cjuafi pupinarijDauth  inl.i. 
boJi,n  I  i.ffje vujg.^pu()ilifubjlif. ^n^ttum  cxcm- 
plamcllvulgaris,q  i2efub  fidcicommjflaria  conti- 
betur  in  caf^ufpcciali,/.??/^  enim.  1 4.  cumlfeq  f.  Je 
r^JI/«;;?.f/ii//V  ilnlibertas  pcrfidciconimiflum  a  mili- 
tc  dsta crat :  fidciqomifTum  a.rrc}ufrit,ut  h«rcdlti$ 
adcatur,fcdibihscrcditasnofuitiidita,namprimu| 
hdcrcs  &  fccundus  dccclVcrut,aQtea4itione ,  qui  cft  * 
cafiis  vulgariij&wmcn  dcbcturlbcrtaSjcrgo  fidci^ 
comiflana  ibi  Coatinct  tiic.ta  vulgai  c^qucoiadmo  • 
duexpreflapupillatis  &cxcmplariic3mcoatiucnt, 
Daut.//  locQix:  in  ifto  cafu  fpeciali ,  na  fidcic  0  iiir- 
fariaalias&rcgularitcrno  trahituradvulgare 
aquOyi }      detefiAm.infin' AdSSlum.trebell,  Maa- 
x\c,d.tit.i,n>ii'  Qaintum  cxcmplum  proponun^ 
Dd.ex  l.finaliyC.dehdred  /»yf/ApatafiqaisPlotio  fi- 
bihxrcdc  inftitaip  adjccdrit:  Scmpronius  Plotii 
bxrcscrtOj(ubftitutiocritvulgaris^././»/i/.a;./»^. 
wi^i/r/i/^.Pctr.Jacob  infuaPrax.rubr.  i^Q.devnlg. 
».i.$cdcurafubftitutioprorfus  tacita  illa  hibca- 
tur,irt  qua  ncq;  prius  ncq;  poftcrius  cxtrcmum  cx- 
prcflum  cft,forrnuUa.^./jf«^/«,poftcriuscxi;rcmu 
cxprciTum bab^At,omaino  tacita dici  non  potefta 
Azo.Dyn.&?attol.>3j.  17.  tnl.  i, ff.de vulg.^pupill^ 
qiiicnimpriusha^rcdcPloiio  fibiinfcituto  iic  ad- 
jccir :  ScmproniusPlotii  baercseft,ilUfcdub?  h^p* 
xcdum  gradusfaccrc  &PlotioJcmproniufubftita* 
4^c  (itis     crt^  in^icat^ita quide^  at no  immcrit;^ 
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rmpcratorind.l.fio.fcDpfcriccxconfcqiKntiaTcr- 
borum,Plotium  qaidcm  i»ftitutumj  Scmproniu 
autpm  fubftitutu.u  inTcniri.  Sabftirutio  cnim  iii 
dnhlo  tio  obiir}ua/cd4ircda  juiiicada  tf\,c.fipater^ 
tetejlamjn  6,  ac  hxc  nrquc  pupillarjs  /ncqucjufti- 
niancaTcIquafi  pupillaris  cffc  potcft,  cunidc  cx- 
trtneitcftamcncoagatur ,  crgo  in  yulgaicm  tan- 
tumrcfoIvipotc  (tDauth.rf./<?f.»,i  j. 

tSritum  cxcroplum  ad  Jucitiir  cx,/  Titius.^z. 
cuml.feqff.dehAred  inftituend,  ubi  hacformula  ic- 
ftarorulus  fu't  :Titius5cScjusutftYicorum  TiTct, 
ho^rcsmihicfta.  DixitUlfiauijS, tacitvm  fubftitu- 
tioncm  Tidcri  incffc  ioft'tucioni ,  quod  dc  tficita 
▼ulgariintcrprcrafttur  A!ci»t  i;?/.  172.  6yff.deiful^ 
gar.^pupillar.  ZaC.intraS.  vulgar.fubjlit.  verfin 
fecundopu^o.T rcmzzcinc^.  de  fubftit,par,  i .  r.  i.».  g. 
Cliiffljt.  in  traff.  defubftit.cap»  1 1.  Scd  Barcolus' 
&  Dd.  communiccrcxiftimtnt^lpnc  formulam  c{. 
fc  rcciproctm  fjbftitucioncm  gcncralibus  vcrbi* 
faftam.idcoquc  oonihodo  vulgarcm  fcd  Bc  pupil- 
larcmingcncrccxprcfTamjfijb  ca,  fiqaalitas  perfo- 
nacumpafiatur.comprchcndijCoTar.  in  cap.  Rau- 
fiuiiu4~^.-j.n.  z.  Dauth.  in  l.  i.n.  j  ^.jf.de  vulgar,  ^ 
pupilL 

t  Scfitimum  rxcmpIumcft,.fitcftator  infcltuic 
plarcsdivcrforumgradnum j iritcrquoscadit  non 
(olumordo chariratis,fed  &  concurrit  ncccftitas 
inftttucndi,ui  qaando  inftituuntur  filius  &  ncpos 
icftitoris.  Ex  conjcftura  cniih  voluntatis  tcfca- 
torishicduo  intcHiguntut  Primumcft  facccflflo- 
ncm  ficri  ordinc fucccfforio ,  hoc  cft ,  filium folum 
fucccdcr^fi  polfic  &  Tclit cflc  hrrcs .  Ncpotcm  tc- 
ih  faltcm  intclligi fubftitutum :  Alicrum  eft  ncpo- 
tcm  nonintclligi  fubftitutum  pcr  fidcicommilTa- 
riam  fubfcitutioncm.fcd  pcr  taci  tam  vulgarcm,  ita 
cft  communis  opinio  ChL§.teftamentum  ^ua/I.  %o. 

lilio 
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k  filias  pro  a  tbicrrodc  hsericdrcacc  fibi  delacadirpo^ 
lic  &  tctuii  pQCcrC)&iion  ccnccui  icfcrrarc  nc:' 
$6dCht.d.Uc.  Dauch.i9/.  iStff-d^vult.'^^ 

Oftavumexcmjpliun  proponic  loitotus  de  afi- 
'i^.ji^r.  /i/.  d$JubfiitMci0^Mi,  i  i«,auod  f id(4i(S6tf ost  v 
iodcficicnt^qujs  pcr  jttsaccre&endi»cmQiii 
izredibus  obfcnic^  czcacica  fubrcicutione  obrcr 
liiedicatur,  &  %ubd  hujus  confc^ucnsicrcjus  ac^, 
;re(cendicaeica  quiediam  fia^&iciviiofic  per  4  Titi^^ 
>i'§.i  ff.deligat.  x.Bald^iii/i^i^jjp.ifa./rA^-Gfif  . 
tictz.tm*i*e.i,».  :^(,  ' '  /  '  V  -  ' 

•  Vcrtta^^ttminirpceicill^  < 
tittftionccacica  qaidem  cflcppc^fCf  jicj^ni  cczcuo 
o  h^redcm  ibi  fubfcicttcumf  ted  qua^iubfcicttcuni 
ppcUau  ^  '    r-    „  ., 

I^Bitai€sempldim  adfiMiic  Jpcok  lUfcilii.^. 
;;yii,»»/.i  n.iyffdflihK&pofthHmAcioxtnnlk»  *  • 
,qtutibiru»%,^  hAcvifhaffhoctit.^tt(t^ttt  dixc- 
ic.qui^quismihiha^rescric^iic  haueaimpuberifi^  > 
iomeo^ezifcimatcfiimhanccxpicciranipupillaretii  \ 
(rc,quaetame^YC^lgaremin  fc  dofcinpfc.  Vccuni  \ 
iza  &  Dttii«  f  cm  ckcic W  >  ^d  czprefiamrW 
acfdtmula  contineri  dicunt  •  utcra  pupillarem»,  , 

uocics  cnim  ia  pupillari  iubiri^^^ojie^  oaufuia.fiL 
liaseritli«rcS|kdjc^aaonefi,o,iru^^      iaxo^  \^ 

ott  tactc^jiedczprefleconcia^C^Pa^ch^ 
,16:  ff.de  vulgar.^pttfifiaK 

Dcciriiiini  cxeinjiliim  cfc  in  cadi^  vuigar i  j  qjua^ }  x 
ompracheadini^  uib  pupillari^^^^  Diciuit; 
u  tcm  qmninc)  cacica^j  quando  r^  rbis  (jagularibus 
ib  f  iipillaci  compracheadicur>nc  fi  fiUusmeu^hac:i  . 
»cril,5c  inpupjUa0watedece|Ic|;it»  fiiltem  fub- 

icuo,icacitcommUtt,Grafl.J.jii*jf>//^/i^rf-7»  5-  ? 

^aAcitttro^MVa^udcift^uia/^^^  ^ 


,  iiicres  etit  3c  impubcs  d^cedericj^  contioctOr  ^qoc^ 
r  jcafa^yfiliaetes  Aoa  erit  >     attp  fsi^  ceftatoc  yo* 
'laic>  uc  fubftitucoVhabctethjeifedicaccmrmm  co 
.  caru>quofiliusha5uifrctifti^.d  dc  ^atcRiri  noa  po« 
.  Ittt^c,  malc6  ii\agts  idem  voluine  prfefumicnri 
-  akn  ^tts  iibii  faftbttit»  Ideo^fi  iu  rubdicutione^u^ 
pillaticavctba.fi  h^lrcS  ent^fuQComiKra.  cuncTuU 
.  garis  coBtenu  6^  pnpllati  eri c  exprcifa  ycrbi^ 
gcnillr4(lm.8  V  noitt  dmni)i6  t^^^^       habebic  effe- 
&umfubitici!tioniscxpreiTa.  Racio^^uiatuhcilll 
Verba  ( fi  inpttpiij^ri  ascace|lece{reric )  poffunt  veri- 
'  fieatils^bcitiltc^trye^^^  adiu  haerecti^ 

tace  i  quam  non  adita .  ita  eft  totnmun.  GraiT  |* 

•  Jiibfiifmio.qMfi.  7»».  6.  &  7.  Et  hujus  inveitiga^ 
;     iioftis  vulgatis  tcoiitentas  iiib  pH^Ulari  fic  etipre^ 

.  jhgefiect>aa  omnin^tifchA»  ttlisma^bttseft ^^^^ 
)     emninb  tacica  matrcmpupiUi  npn  cxcludic  ^  ac  ea^ 
'^ttae  in  gcncreexprcflraeft,matrem  excludit.  ,  *  ^ 

'  f  filfeaalibtyttlgatisfttbftittttionis  icfttn  to* 
lent.Primus  cfFcdus  cft ,  quod  fabftituto  locus  fir, 
eziftente  conditionc   vulgaris  fubftitutiont^y 

'  *  Extitiile  autem  conditio  dicctur ,  fi  hasreditacem 
batresinftitutus  non  adieric,  &  jute  cdmmui^  Sc 
^  otditticio  ptopetuo  itSaexclttliis  fit.ut  nttllalpes  ex- 
t^nqaod  jttreeomntittni^dyiii  aut  t^rartorio  ad  foe^ 
♦  ^  ceflioncm  vcnirc  poffitnequc  alium  hxtcdcm  fc- 
cecit»    Qttc^  fi  harres  ipfe|are  cpmmuni  &  ordi^^ 
:  nzAo  cSdn  ciyili  quim  Pnttotid  pkn^  eff etcfiiral/ 
^  ncquc  alium  hasrcdcm  fcccrit  r  tt^tim  fubftituta 
^    ;eftloctts»&  fjKS  fucceffioais  cx  jurcfpecialide** 

*  ifeendeAsnonc6'a£idenitiir»fedinftittttase 

%*.    exclttfo  ad  hoc,ttt  fubftituto  locus  fic  Dattth.  in  L 
i 1 1 5  .fn)4e  vulgir.^p  pupill.    Hincinfcrtur,  fi 

■  »|ii6r  hasrct  ioftitactts^ia^iedicictcab  repadiei;  ifau 

■  I  di^fabfticttto.locttm  fieri>  &  fiininor  poftea  rc-' 
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:kliipoflct>Barc.m/.  i.n.  i^.ffJe  vul^ftf/^pufit^ 
if.f}xhfUi.  &  eft  coaynaDis  opiaio  m  ccftaaiaf  ' . 

ibfiit. kfkXom.Gomtz.  Ub,  i.  'vatiar.  refiili»t<0p.  j. 
«j;^4.  Sfoic  Odd,  m,n4dl.co,mpendMfr^ilil4^!ftf^  ; 

9nmgarfubfiiee.4,n.iX>mih.iiJn>,iiy  Idemju-  T 
scftfiiiiiusabAincac>Qamfia(iixirubihcucus  ad* 
uccicur  fi  fpc^  6z  quod  re^cac^.  poffit^^UtsiH 
eaci'ain&fefctntii>enefict6>/  fin.C.repnd.^mre^. 
>^\xt\i.dlocn.ii6.  Nonaucemfatis  cfc  iofcitucuH^ 
irc  civili  &  pix:orioclle  exclurumijira^crea  rc^ 
tu|itar  aediuai  JtoBredeitrfeeerit ;  xpidlteii^^iafti^ 
itusaiiumhsercdcmfacitjfubfcicutus  cxcluditur/. 
9M\\.d.loi^i^9'    Cxcerumhic  occurruo^iTe*  • 

idac  fubfticucum }  in  hac  quarfcidattres  cafus 
;^crcs  fpcci^&iuasniifrioni&ijaac  con£dcrandi« . 
ilc  eolqi  t^dMa^  .  ^ 

z&cio,iunic4^.&deiisqHinnteMpert.tabul  &  hoc  iOP  ^ 
ifufubftitucuscxcluditur  a  cransmjifario,  Barc;  ' 
il(9^de%^0r:^  pupiUMf.  fubfii^Ut^ 
\s  op  nio Ripa » ind  1. 1  ^ V^n^^^eroM^ 
cceJfpro£reJf§.ii.n  ii.verf.fi(^ergo,Gxsi([  §,fubJii'  ^ 
\$i0^q.9^m.  "verf.^tmfi^uUi  ifanstnifitOy  Daurit^f . 
L  i  %6.ff*  d§  AmlgMr.^  pupilk  *  ^Ecf  hoc  io-<\ 
lli^e  ctiam  vcruni«quando  circatinyicemfiibiti^' 
;ci  cu m  acpocibus.  ica  elTe  commuacm  tcftaitettf«  . 

ip:^in4fi»ut9^l$i^MYtSi\Jefnciefprogref.^.,6.n4,  ^  ^ 
f.  Aac  infcicucus  traosmittic  jus  dcltbcrandi  io 
cfedcm  y  &  tttnc  quo^^iiibfcuuc  is  czciudicor  * 
ftasofilflarto  4ka  cift  'mag  s  commooh  ojdaiQ^^v  ; 
la  non  cfc  recedcodtim  ih  judicaado  8t  -cga&^  /  ^ 
odo  • -uctcftiantur  Anion  Gortm^tih^  wvariar,  ■ 
/^W* ^fM0mxjsuG$zi[,i*fiiifiittai9ff.^^  num^f:^ ,  ^ 


Dau th  J  1. ».  i2.of.    vulgaf, ^pupillaK  Di  ffctitU 

qft^/lffinc.QdjunJidil^.  FrancilCf  JEli  fiiif^  l  jfMytd* 

;Auuaiii(ucus  trinsmifit  er  poccntia 

'    fttt^ftitatQ  >  dicit  magis  circ  coitimuncm  bpinio- 
^  ^  Aimi/Gf aC|«iyi^      q^S^  nc^ iabfliciitio 
.  Taleaiis toUac  |ura  jTuitacisl    Vismin  quod  eckiif 
•     iiniUatr^QsmifliQxicquxiicratione  (uitacis  trans- 
\^  '  miffaxii^,cp<arfcMtui:  fubfticiico  &  lubfcitutu  cx- 
**     clM^<fiieatc.xpir60ieAlctat^i/«^.<i.7S  ff.d^pul* 
i   g^r,^pfipilt/baa.rcQ.fu6irubric.de  effeBu  fubfiitu- 
, )    Mmi^  •  tr^^  Ji^i$ribM  locu  dijfirHimm^ 

,  *  <^miii.Ubi  t  ,'t/xriar.  refalutfit^.  )  n  z  6.  uhi  Soz^ 
i;9tz.  in  addit.  Lox;i  oc.  iiC^  Aficibi^jur.-  tit.  de fubfiittik 
ixim^t^  %u£ctuGtcgot^in^jW4i^^  ^u* 

.  ^Aio  ff. dcvtilgaT,)^^^ pupiU.fubfi  t.  c^nodmzj 
.  ^    tjofabiitifl  traas^  qucfic  a  fiip  k^tdc$ 

qnht^  in  ^iU^VAnttii 
^  hd^c  trattsmidio  iiac  tanquam  harreditatisaditap; 
<Sc  ^jaiaoa  tanqaamadewdaiii<»  fe^^ 
/  /  a^dibmJteredicattmctMamitmti  l  fi  qfud  filkmci 

7*$*  ^  JfdeacqHir.hAred.&L  infutc  ff.de libcr^iji^poft^ 
{    hum^  ^giaimb>Iifuus4ion  craosmiccecet  lit  fuus» 
'  XUc^t;iaMmjtffife|traeiime  ait  fuos  de^ 

£:^n<lentes^eA;W./.i»mr/i>&  rationejuris  delibctandi 
afl qao$cuo4> Aorou.Gomez.  lib  i. "variar^teJeJut^ 
/  lcf0p,$.n^tQivef^f  fex^ndfetu   fit  nibil  £icit >  quod 

Awlbtiitto  tulgM 
,  /  |ollitar^ica$,(}uoad  omDcs  <fFc<5bus .  quos  fuicas 
/  prodttcii;£M[ore  pacris  cefcatotiSi  non  autem  toili* 
/  tvfoiiasjqQoAdetifeAtt^q^ac^foWslubct 
'      -  '  "'  ^  -  '  \      .   •  fiUi 
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T^k.XX,  dewdgm fdfikmti^ 

na^cs^lf^  Ijsuciam^ii)iyu7ariqucKlJiiiiii^^ 
i0fhaiic<^^imitt]QLrmiflto^  .\ 

.inntyvijfmo,  C.decaduc.toUend  ooacxccpic.Nam 
egi^l4>  quod  k^r^diras  dod  adua>noo  traojQsuiciir   *  * 
laniotclUgiciifdeliarre^icare ,  qu26^,'«i^^ 
icd,noDruo>inquoadTt]oooila  rcquiricur,  fui  c-  ' 
Lini.h«rc4csipfojur?ifius\£,/^'j!^i^^^ 
^ ^^i»if».1tic(|{ac  ujlo  afi^^a^^tcnipai^CMi^X^  .  - 
iubfcati^mfuitjquin  lia^redkatemtrlnfmicccreacs 
jaumipfo  jurccts  acqmraiur  ii«reditas«licct  jus  ^    »  ^ 
kb<i:t]ieo4i  hal>eant>de:alusaUte|n  did>i^cajai  Itiit.» 
[  ui  boo«  ajl(i  fa)ftc>  fao  acqairan  tlt^reHttatcm':  prep» 
rccrcalmperatojeos^tantuiT?  cafuscxcepit.in  qui-  j. 
ms-ad  acquifitionem  kasrcidic^tis  aditio  aeccifla- 
ia-cft.  SatoclfievidedSjteiUt«tsdifpoiic!o>  vctJU 
►fiuscojeftaratamcnspro  fubftituto  corra  ttanC-  /  - 
Qidariumftarec>fubi«it^tas'excl^derct  tr^n(haijC^  ^ 
aritrafbDiicA  inMri:ti$fiM$tliitk.  d$  /Mifif^a$M^,  ^ j 
mm.t.Alcizt.inl,  x  ^num^z.iijyibidem    2i\id\*  num. 
iti'ffdevulgar,^pHpill,,  ,  ^ 

f.Aliei^aaaatftio>ft/a:aSUoi^  tcpu^diaii- 
e,f  aftcir{urstcratatlabllitdco  ?  quod 
cpudiante^patcrprajfcratur  fubttituto  tcncot  gU  *  '  ' 
^Ctt«^l|f^MrJacohf3utrigar«CyQ  Barcol.  Bald.  fc^  ^ 
lafOcttiHp  $nlJ!».§Ji  .e.^Cr^^Mir^^r.  Bitrdbl. A^r^   '  ^  r 
»artholo.SQcinJaf,Alciac.Z.f  DaucK,/;?/ \  ffdcj  "\ 
?u/gar.(^pupi[l,Duskxct%,adti^.ff.devuIgar,(^pt$^'  > 
iU.fubftit  fubtMbric^iffeSufubftituth  -  '  \ 

ircaprincfp.v8rf.pTimaqU4iftioeB^l,qnot,deap{cib.  i 

f^c^RaynntimAfaiififi^b/ij^likirm^  ^  v| 

»x  materta  vulgariiHum. 7  j .  Vafq  de  fucce/f, progrejf  '  'j 

ib.U^.\,nHmA7.^i%,7^ijntra^.vulgar.ftibftit^   :  ^;'  ' 

/ei^M0d^0t9m,  verfmf9Ctip4^  tafih  ^ni;i       ;  v  '/  r :  ^ 

[\xs'dcftebft(m.Vtt/£aKf^,verfMt^itatu^  ^  ^  I 


■ 
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•  cftmagis  communis  opijsio  GtSifC,    fHtflttut(a  ^ 
i^^Jii9*num.4. Da^fh.i»/. i ^num.  1 15 .ffid^vulgazm 
i^ffUfii^ fakfiifut.  quc^hlip  r^udiaote  p9|e| 
''^tetnr  tattqnffififiltitutas » ^  Yctiiat  tituJb  inlHr 
cutionis  ex  priaiogradu>  l.fi/i.  §.fimilijj  modo ,  Cod. 
^df  bonmr.  fUA  liber.  ei-go  oon  mijias^ixfbftitutum 
Mciadif »  ae  ipfe^filittiiDfticattts  eafil^Rrladeirc 
pocuiffctj  coin  fccuDdo  gradui  fubftitutionis  lo- 
/4:gi8ooti  (ic,  oiflievacuaco  pcius  prioio  grada^l 
\qtmMlmrfM4U^iritmmUtttw^  Digc- 
ftorum  filius  repudiando  pacri  prsejudicarc  aac 
Xttbftituto  in  pi:aejudiciam  patrxs  fua  icpudiatio- 

-|ieloeimi£ic((^eooir  potttic,     quii  i^fi9^ff^'4k^ 
Mquit,  ifi/Md.  utmahQ  mt n^s  foi\diB,lp9t.  CaL di 
bonor.qnAliber,  po(Iic,^rcioracnim  func  jurapa'* 
tris  feca6dam,,)ara  Ct>dicis»  q&4m  fecnndiim  Jo^ 
^ablgeflfbrniti^ctrmqudd  ^ttYfo^l.fin.CotLdu 
hfitior.  qHAlib^r,  plus  jA^ns  habcacin'ha:rcditacc  fi- 
|ii  t  quam  craofoiidkrius  ia  b^trcditat^  craQfmi^ 
Niim  f aiteetum  pvift  fe|H]dhitiotiem  filir  itt^ 
ftutUtiadmitticUr,  didij.fin  $.  i.  quum  altud  (ic  in 
^  tlffaA^(iario»  /.»»^ViS>  wrffitAfpenhAredituis^mtt^l 
*'r4cufimi,^fbiOd. comkivtnittt^CetLdithiSf  4jui^f$-A^ 
te  apert.tabul,  Dcinde  inl  fif^altf  §.fimili€fj  modo,^ 
Cod.de  benor.  c^a  kber.  dicuur  >  quod  iilio  repa-  j 
^aiice  paior  iiabeahir'V  sit  fif  b  tAicio'  iaikicfitttsi 
.  faiflcc ;  ac  fiufquam  io  >ut%  tioc  de  cranfmiftario'; 
dicitur  ,  quarc  cum  cranrmiilarius  fubijiitutaaii 


»  xoofe^ucQs^exit  >  mulcdmagisperpa-^ 
;itticttaie«cladi«iPifleotiaAt  lacci4>;  dei 


'^Cludat  > 

drem  fiibftitucttai^ 

'  BeLviSk  Guido  de  Suzaria  &  Gulielm.  dc  Cumoi 


2 


di  Waat^ciuodfubftitucicattfapouorfic>  quos^ 
otar  ^t^txic:  dc  -Rof.     A%cl.  19  k  fit^,  «o^ 

frineipiff.  de  bono^r.  quAliber.  Pctr.  Grcgor.  in  Syn-  ^ 

faim.jHr.Ub^  ^x.qus^a  $•  T£CMacia%%  di  'vulgar. 


'  /  A 
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ubfliiut, cap.  6. num.  1 6,  verf,  exfr^ditiis.    Hac  ca- 
nc£r'fentcocia  ,  qiiod  paccr         ituxum  cxclu- 
[ac,  aliqiioc  Exccpnoocs  habcir.  Exccptio  i.cft» 
aod  parer  nor:  pvrcfcrarur  fuhftituco  ,  tjiundci 
rft^tpris  coDjctlucaj  pio  f  iblbtuto  urgcnc&pa- 
ri  rcfragantur,  Ek\i,m  Lfin.  mprincip,  ntimer.  5. 
W.  deio/ior.  qnA  Uber.      ibi  addicio  ad  Saliccr. 
nm.z.  verffal^er  ruerbo ,  farer.  Barchol.  Soc  n.  m  L 
.  n;im.  17.,  ^  ibtdeyn  Alcxapd.  numer,  44,  &  Al- 
^sfljf.devul^ar.  ^y*  puptlltir,  DuaicQ.  ad 
t.jf.de  vdlg  ^r.      f^piil^.r.  fffbjlitut.  fub  r;ibr  'ic  4fe 
feSlu  fubjlftk  indgar.  circafprincip  verf  prima  qu&^ 
ioefl y  Guili^lin.  Bciiedid.  incap.R^ynunu^y  zferb^ 
abfa[uelihef>i?fiDreretury  ei  x.in  tHAiCTia  vulgafii  ^ 
yim.  j^.  Tretjtici^q.      yul^ar.  [Hhfitnt,  cap.  6. 
nm.  I      ETceptio  x.  cft,  in  rcpudiacioae  tacua., 
arthol.  Socin.  ini  i.  num.  %j,      ihzdcm  h\c\^x,. 
'47rt.  ^  X.  ff  de  VH!gAr,& pupillf^r.  &  Trc.itacinq.  de 
ulgar.fubjiitidt.  cap.  6  num.  1  yverf,  fecundo  limi^ 
tur.  Excepcio  j.ci^^fi^io  cmancipaco  rcpvidian- 
,  Alci^tJul.i.nu?T?  90  ff.de Vulg.^ir.^pupillar.fuh^ 
tut.  Exceptio^.  eft,  cumfilusnonrepuriiat^fcd 
ice  aditam  hiN  cdiratCin  dcccdic ;  nam  tunc  pa-- 
i  prarjudfcacjr,  B^rchol.  Socin  inLi.num.x^.  ^ 
\dem  Alciac  num.f  j  .ff-de  vt^lgiir.  ^  pupillar.jubr- 
Gadiclm,  Bcncdift.  <^  rap.  Rriynu;iuir  vvrK 
ibjq^libcru  moreretur ^  el.  i.      materi<i  vulgarisj, 
',9P7,7 ^ .  StoidaOddiLsde vulga9 .quAji,  5  ^  pnmtu 
}6fu4 ,  ^erflimitatur  tertio  TrcntaciQq.  de  vul- 
r.Jubjlitut.  cip  6.num  19.  ufqiteadfin.  &i  crt  com- 
inisopioio  Cn^lY    fubjlitutioj  qu^jL^.uum.  5. 
1  filiQscx  alio  capicc  hajrcditatemadpatr^^cranf- 
,fit.        '  I 

jTcrtiaeftquxftio  >  an  pacrc  lepudiant^.  fi*-  3 
s  adniictatar  ?  quod  patre  rcpuduGC-:  filius 
n  admiccamr  fcd  fubfiicucus  ,  csiilinDavic 

Qo    i  Taf, 


eft  magis  eonimQDi^^  opifiie  GfaiT.i^.  fuhfliht^j^ 

(jt$sfti9inum.4.Vsi\Xth.inl,i*num.  ii^,ff.dv,vulgar. 
4^^i»/iflt fmkfiifut.  qiiod^hiio  r^udiantc  pstcj:  iQ«* 
-^ceciir  tMqfaatiififil^catas»  irem  citulo  itJkbf 
tutionis ex  priniogradu,  ifin. §.fimilijj modo ,  Cod^ 
^df  bancr.  fUd  liber.  etgo  oon  mintt&'  ikbftitutum 
iOieltiMt »  AC  ipiie  'filius  iafticiitus  eaiH  eRludeire 
pOtQiCTet?  cnm  fccundo  gradui  fubftitutionif  lo- 
/^US  Don  fic»  oifi  cvacuaco  pfittf  primo  grada»  L 

ftottom' filittl^  ffepadtaffda  pdcri  pra^tidfeare^aQC 
fublticuco  Tu  prxjudicium  pacris  fua  rcpudiacio- 
-oeloctnAfacerenon  pocuit)7.£r»      i  y.^.fin.ff.  de^ 
,0tfUit,ifiind,  u^mQlc0mtntepofti/ii£F./.j^  C0d.di 
boncr.qMAliber.  poflir,  Forcioracnim  (ilnt  jura  pa* 
tris  fccundam^jur^  Codicxs»q&^m  fccundain  ju- 
l/a^Djgeftocnib^  cQm  quod  patcr  polt  Lfin*  Ccd^dtj 
b^ncr.  quAliber.  plusiiifishabcacin  hacreditate  fi« 
lii^  quam  cranlmifiaiius  in  iv^rcdicaie  tranfmi^ 
£i..  N^tm  fatlDretiampvift  tepadfatiotiem  filiiiih 
iticaci  adrtiictittlr,  diS.  L  fin.  1. 1.  (|Qam  aliad  fic  in 
•  tranfmifTario,  l.unica,  verffiramenhArediraremnom 
rf€uf$ni,  &  ibi      coo^ai  u  n  i  te r.  Ccd.d9  his,  ^ui^aj^ 
tif  A^ertMbuli  ^O^nde  in  l  finaB i  ^.  firntH^  meJe, 
Cod^  de  bemr.  ^ua  liber.  dicicur  ,  quod  fiho  repii- 
diante  pater  habcatur  #  acfi  ab  initi^»  infticutus 
ibtflec ;  at  ataiqpiam  in  j^tt  h^c  de  tranrmiflario 
dicicur  ,  quarc  cum  cranfmidarius  fubftitntnm 
'.^cludat  »  confequens^eiit  >  mulc6ou^spa[.pa- 
i^em  iUbftita^ttiaexcUidi.  ^DiflevmicJaco^  de 
Belvis^.Guido  de  Suzaria  &  Gulielm.  dc  Cumo, 
qui  voianc»  quodfubitituci  caufa  potiorfic>  quos 
lequaacur  Albeu^c*  de  I^f.     Aogd.  if^  h^fim^ 
prineip.  f.  de  bim/lri  quA  l^er.  Pecf^.  Gregor.  ke  ipe^ 
taxm.jun  lib.  4 1.  qusfi^i^  •  T^CA^acin<|«  de  vnlgar. 
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fuhfliiut.cap.C.num,  1 6*  verf.  expr^ditiis.  Ha;c  ta- 
incn  fcntcotia  ,  quod  paccr  fui/ftituium  cxclu- 
dac,  aligiiot  Exccptioncf;  habcc.  Exccptio  i.cft» 
qaod  patcr  non  py.xfcratur  fubftituco  ,  quandci 
tcffcatpris  conjc^^lurjB  pio  f  ibltitiito  urijcnc&pa- 
cri  rcfragantur,  BalJ.m  L  fin.  inprincip.  nnmer.  5. 
CoJ.  de  i/onor.  qnA  liber.  ibi  addicio  ad  Saliccr. 
mitn.z^if^rfjnl^er  'verbo ,  parer,  Bartliol.  Soc  n.  in  L 
.1.  njifn.  17.  ^  ibiiiem  Aic-Tand.  numer.  44.  &  Al- 
c\zi^num.  ^^'.jf.devul^ar  ptiptlliir.  Duarco.  ad 
tit.ff^.devttl^^ir.  frfpiilar.  fuLJlitut,  fub  rubric  df 
effeSiu  fubjlit»  'vuigar.  circarprincip  'verf  prima  quA» 
fiioefi y  Guilifilm.  13cnedid.  in cap.KiiynunWf  verb^ 
fi abfque lihei-y.^fiDreretur y  el.  z.in  m^teri^  vtdgam , 
num,  7^.  Ttentici??,q.  de  'pulg^r.  fHbfitut,  caf^  6. 
num.  1 1.  Exceptio  i,  eft,  in  rcpudiacioae  tacua , 
Barthol.  Socin.  inl.  i.  num,  %j,  ^  ihziicm  h\c\^i. 
num.9x.ff  devHlgAr.^pupillfir.  &  Trcijtacinq.  d^ 
^ulgar.ftibftitut.  cap.  6  num.  i  }.verf.  fecundo  limi^ 
tatur.  Exceptio  ^.ci^^filio  cmancipato  rcpudian- 
tc,  Alciat.iw/.  ffMvulgnr,^ pupillar .fub^ 

flitut.  Exceptio  4,  eft;  cum  fil  us  non repudiat,  Icd 
aoce  aditam  hi*i:cdiratcin  dcccdic ;  nacn  cuuc  pa-; 
tri  pra:jud(catur,  C;:rthol.  Socin  inLi.num.  i8.  & 
ibidem  Alciac  num.^  3  ff.de  vpilgizr,  ^  pupillarjub" 
y?/>«/.  Gix  liclm.  Bcncdift.  in  rap.  'Raynutiu.i  y  vrrb^ 
(ifibjq^libcris  moreretur^  el.  1.  tn  matcrij,  vulgari^^^ 
nmn.19.  StOTtiaOddusdevulgaf.quAji.  5  ^  primtu 
€ffx:6lu4  y  verf  limitatur  tertio  Trcntacioq.  de  vul" 
gar.jubjlitut.cip  C.num  i^.ufqneadjin.  &Lc[i  cotn^ 
muaisopioio  GzziX  ^VfubJlitutioy  qu^jl.^.num.  5. 
nifi  filiuscx  alio  capitc  has:rcditatc;madpacr£tranr- 

f.Tcrciacftquacftio  ,  ao  pacrc  rcpudiant^,  fi'- 
Jius  ;»dmittatar  ?  quod  patre  repudiact^  filfus 
Jtton  admitcaiiir  ,  lcd  fubU(tutu»  ,  ciilUmavic 
<         .  '  '       '      ,    '  Qo    X  Taf. 


i8o  lAhAMdm^ 

'J^.  mli  :mm^7  f  d$Hmlg^,  f^pupiM.jfkhjHnOi 

Ycrii^inhunc  refcllitLorioc.  deapicibjHr,  tit,  dt  fub-- 

iV   t  Qaartaqu^5ftiocfl:,attMoiiachd  rcpudiante^ 
moDafteriucxcladatfabftitntaini  pcphQjiisqiut* 
Aionn,  tefolutibM  itft  ^ftipgtteAduiii  ici^  t 
Monachus  inftitucus  rcpudiat  hanredicatem  &  o>- 
mnes  Caaoaiftas»  ^letique  etiati  Legiftae  fubft i t u« 
,  ramexcliidi  peiTmoiiaft^iiim  toloBtttca  Baccol  m  ^ 
(    Lt.num.zx>,K\tt  ;ikii»  if.qui aic  Bartoli opini^ae 
'  ii^iudicaado  &  coorulcndoteneiidiam  fic  yerifli- 
0ijttiedS^,ma»m^iim  fiimmacatiofic4^  pto  re« 
ligidae  hciitt  &  iii  diibiof to  Becrefia  jodtdiiidiim 
fic,  Lfunt pirf$fUy4  j  ^ ^  teUgipf  ^ fufnpt.fun.  Al- 

'^atJMii».^^adpeUaitsbaoerecept;ior  ZafM. 

*  ^  A  (.'iicMisfaliiorem  Ldtt^t^  Aj^bjurjiiaU yirfu 
0it.MXi0mat  II.  GuiLBcDcd  i;ir.RiiyjfMfiM#«  verb.fi 
4^7^  liberi$m0nrstmrpmm.^(K  Zaf  in  ^r^i^.  wtlgsir. 
fubflifHt.^  quMrtumpimSt^verffelmitdm  effeSH^^ 
ibideMondchis  autem  ilf  q^aflio  impeditiar.  Hiozth 
Odd.imtraAv9tfgurfabfiit:  ^^verfMmitatHrtMrtO^ 

,  ,  AtHiSy  oiho^  cim  j utiftas  quan»  Caoooill»  mtH 
BiftcriumfubftitutoprrfcrrCjTrcDcacioq.iirt/ii/* 

X  ^ £tir/ub/ii^>e.7* num*4^'*^$r/.exr$filutil^  con- 
tritfiam  qoidem  opibi^^em  dol^itatiYd  defeo^t« 
fedtaa^ehhaocfenreDtiamcommQDem  &  retcptc 
fccibcDtiumdo^lrinam  cflctcftatur  ^aquaio  con- 
fuleodo^e;  decideodp^cccdcodurii  mioimi  fic» 

'   faaocmagiMbmmiioemdicicGrafi^.  $  ftihflHeetid^  f 
^  ^.iiiiio.  6.  Bthancproculdubio  cflc  vcrior^em  aic . 
Dauch.m /; I  Jnum  iiS.in fin.ff.  d$  ftHlg/i^,  ^ pupA  \ 
fubftittvtm  quodMoDa.chus;filioiAagiS)quamiei^ 
Tocomparacuccumvcndi  ncqucac  &  a  monartc-  J 


rabi* 
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rabitiirjquaQdoidmoBaiienQUcilius  ftterit;  ergj^  t 
ctfiftrTHsclefaifto  poflit  iiQlie  adire  vetiamfi  |>cr  ^ 
Domioum  excarnifjcetur,  ijuo  cafu  Domiao  itl^ 

Tamenucfilio  nfpucUaiitjp  y  ptterfubftttucam  tx^ 
chitiit,  idecahic  juris  eritpcrargumentumifilio 
adMonachum ,  tum  >  ^uod  nuUapiorf^siai^ci^ui^ 
reflMiirMottacluToiaM|sfe<iQm       CiMcri>iW«./  ^ 
ch^iiiltKaiislau  fxz  >  ut  quodi  is  aut  yelit  aut  nolit  ^  ' 
Mooachum  vcUe^ut  nolle  interpretemur,  petfo-  - 
oa^;i|iioaachi  pi^o  Aihila  in  iuc  rc  magis  reputc*>^ 
mr»  onim  bxri  t  quimi  &r  vi  coofMfns  ^dittoBi  tc 

;roci(cqucntcrcxclafioni  fubfntutt  fit  necetfariust 
i  l  Vicm profonfts:  Sc  abf<]uc  Monachi£ido  poteii^ 
MdOflchtUfeuMMaacriiiaiadire,  quasj^ft  oplfl^^^^^^^^ 
Canoi4flarumcommunis,fiir.  inprAfentia.deproi^  ^ 
hafi{klci9tUnlAhfiHm.^4ffdev^  ^ 

lUuSforiia  d4d<f ««^^  5  •  w/fi*     v  . 

frAmtfirl^ttio.  Tren!i&U:inq.^://i^.7.ji»;7.  fit  quaa-»Kj  - 

jU^m  Legiftas  hoc  Caaoniftarum  dogma  u^pa- 
^nant^tamea  SaiVf»  tr^HmlgMKfyi^ 
W^^tCiiiMifia^iio^  opiW  V  ^ 

i,ait,quae  6c  in  Gcf mauia noftra  notifiima confuc*  \  ^ 
:adinc  fcrratur ,  ntfi  aotc  ingc^om  Mooachi  9-  - 
iiQia  fi^t  per  coguatbi  dtligeaterproTi&^^  ^Antt^  ' 
Monachusnonrrpndiavit,  icdmDrtuos  eft  ant;c« 
pamadimitf       quidem  pra?citaUm.Gaooiit* 
Itmimftiiteatiam^^  roaeb  i 

ptamtencamus^quod  nimirum  monafterio  acqui* 
tacor  h^rcditas  tine  omni^fado  Monachi  >  res  o- 
matieirpefiica  eftyhmdiusciiwaad  mm^^ 
pertiii^it  Attegiila?,qtlithQiiafl^ciad|tioii<m 
MonachiticccfianamcflcexiftimantifubAitutunv  . 
prasfcrant  locis  relatis,  nifi  viitutecraivfmiAoais 
moAiflfriom  defendatoc  Trao^mflai^ttmeainflN^  f 
fubiticuto  pociotcm  eirc»f«pra  cft  didum<Sati«  au«  ^ 

^^-  (:  ^ ; :  ^ '^^X     Q  0  .  j  V  ■  tcm ,  A 
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tcm  inl^er  co^  cohftac  >  Hoiuichtitii'h«cditJfitt*l 

libidilatamcruDiaiictcre,  fiulisfit  haercditas  *  njf, 
VfttHtefiutatisa^^jvicmcuiujt^  traQf^ 

ihol.Socio.  nrtm.i  $ .V€rf.fecu7:da qudJiio.Gnilit:Un^ 

tHr,ii^^'d7^*1a.ti^vif\»tiq^  dt  oniiftat 

,  cx  a.nplc  rcUns  per  Ticnuc  t^q.     i^ulj^at.  Jub/ti^ 

feclitas  afcetiiddtKflimr u^ii^  cufliinociaiikcritimlo^ 

co  iili^iit^AutktrU.nifirogi^^  CadiU  SCtup^Treb^tt^ 
luHlcA.de  ane  tejUmii^$it^efH^Jiix,caut.  1 8 .  H  leroo. 
&chttr£r^«t|^4i«  mtm,  %Mttt.  y  Mooachusiilam 
^ttcLUHicoiCiMlm.ifmMnieaperi,  tab.  tr a&(imtsUica 
l^Linl.i  (!^ibiA\cxaLnA.num  15.  Barthol  Sociri. 
^t}\%^fft^rtiaiif^  ultitaa  qudftio,  Trci;iuciojq.,4t^^ 
vtiJj^4rifui/lit.  c  7 . ».  J^.virftmdmsj^  ukitmtt  ^M/ttt^ 
/v^l  fi  fkharredi^ascxtrauci  &Monacbu$  intr:i  an- 
\Jtnlin4^<}6ciac,9atiitucicti;aaiiukcicur  jus  dclibeia*^ 
-    pc¥ vt ; fpo&tiotkURj;ctmmttttti^uiaribm , Cbtl^Ja 
jur^deHier.  Bariiic  l.Sociti.i»/,  i.  n/vm^  i/^^ ff.  de wtU 
^or^f^pf^ilU^  fHlfJiit.  Ttrntzc  nci.devulgar.jitltfiit^ 

u^ifmtim^ti.  £zcsaIiofaeat(ttMkiioiialteiiaai|tt« 
^  xt4  Legfftase:sdQdkcinAifimosi»^hiisd^o 

,  s^ncgleio;!taciiic,BarchoI.  Socio.  &  Trcnracinq. 
U4ii¥$tafH:  wx,  ab  cxKaijieo  Aib  mectiooe  Moisa- 

1 .  9ktm.%6.ffn 

de  vu!gar:^pkpilljr.Sc  Giiilicltn.  Bcocdicl.  incap^ 
R0ffnutfut,vtrkfi abjqut libtruynum»^  Quioimi^' 
itt^i  cranfini^iocct^^Jbois  iMm  ^il^  WiMifterki 
fOftitUModcm  contra  noo  aiitibncm  Monachi 
i/^c^Hluii  tra^uncquoci ^spUcac  Baitliol  Socm. m  k 
'  tn^Ht0k^,iMrfMr€a^uttrtiw4^ttlti9^^ 
Y<t^kiAn<[,d.eij,li:%^,mrf  quinta ^  fdtims  tjttA^- 
fiiO'  Qutitta  quadliocttjan  iu  (tt  ( uto  indigno  Fifcus 

♦  ■ 
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aditacfl: harrcdiras,  &  iaccromncs  conllat  fubfti- 
tutumexcludi,ncqucha:c  rc^  ullam  dubitationcrri 
habct»  /.  poli  aditam ,  Cod.  deiwpuber^aliis  [ub- 
fiitHt.  Aucaditanoa  cft,  fed  hscrcs  cjam  repudia- 
vit ;  dc  hoc poft^iore  ca(u  prqbabil  ccr dubicatur , 
&idcmLjuriscfl'c,  quod  fcilicet  fublhiutus  ctiam 
in  hoc  cafu  cxcladacur, nofc; i  conrendunt :  qauin 
inlticucushocfeciircpra^fumiturin  frauHcm  Fifci>. 
Lrecufare,  ^.§.jiFiJco,f^fisCfS4mTrebell.perlfi  fe- 
quens,  lyf.ftd  SCtum  SylUn.  &  hanc  rentcnciam 
tuccUv  Bartol./«/.  i.;j«w.i^.Imol  ;2//w;.7.  Alcxand. 

2.8.  &  Bartol.  %oc\xx.nntn.  30.  quihanr com-i 
muncmdicuncijA(  w«f?r.  5 1.  Alcut  ».  loi  Barrol. 
in,Lfif€jnens,ff,AdSCtur>jSylUr^   Coutrariam  ta* 
mca  opinionctn>quodha:;cd]caccnon  adita,  fub- 
ftituci  pocior^quam Fifci  condic:o  fic ,  defcodcruac 

a c c o  1 . fi bi c o a t r a r i u s , f;z /^/V^  f deUto rem, § .  \,n. 
\, ff.de iureFifci,  hn^tl.inl.iAn  verb  reftituere^num. 
4.  ff^.  de  vul^ar  ^  pupiUinr.  Duarcn.  adtit.  de  iJul' 
giir.  ^ ptipillar.fuhjiitut.  rubr.  de  effeclu  fubftitutio^ 
nti^vulgarli^^verf  alia  igitur  qtiM-fiio^eFi.  Loriot. 
apicib  iur.  tit.de  fubliitut,axiorr}.  16.  Wcfcobcc.  in 
paratit.  ihtit  derisquib.utindign.  adfin.  Pctr.  Gre- 
^oi.  inSyntagmAur.  Ub,  ^z.  cap.  i/^.pertot.  Zdi,in 
^ractat.ue  vulgfubfiit,j<.iertw^  ejfe5h46.  verj  in  quar- 
togenere  t^anfmifttvnvs,  Treotacinq.  de  vtilgar,  Jub- 
ftit:cap.%.num,j.^  8.  Gi:2iY in§  Jubfiitutro ,  qu£jl  p. 
num.  8 .  iiim  quod  is ,  qui  nondum  hxreditatc  adiir> 
^h^rcvnon  cft,  indij^nus  hxres  dici  non  pofllt: 
quumnfon  cntis  nulli  qualitotcs  lint,  utgroindQ 
Iifcolocus  cflc non  poflic:cum  quod  nolcns  adirc, 
in  dubio  non  prarfumatur  hocin  fraudcm  face- 
rc,/.  quiautem  ,  6.  inprincip.f.quAinfiaudem  cre^ 
'  dit.  Duarcn.  Zal.      Trcntacinq.  in  locis  relatisy 
tom  quod  data  inftituti  indigniratc  cercum  fit 

cum  adirc  aut  fucccdcrc  non  ppflc  >  cxiftit 

Oo    4  ,  crg6 


fublaco>noaurolim)  ba^rcduas  acc  caduca  fcd  ad 
fabftimcampnin^p€r%^ia;&<poftxcmo  loco  ad 

fi  Viro  tnjiitutio  ^iuAmhmt.     h^idit.  ^  falcid. l. 

f^Uin^M^limrhocMmpliui^Cjtfid^^  mpB^» 

'  ^uodalfetipetalccraminiqua  condicio  infeienda 

noDiic>.ucproiodef«iduGd^&  iodigouas  iAiUcacix 
idirpofitioQieeftatodsintacJadicittin  gciicrare  ooA 

,  ithtztJ.P apintanui,  % .  §.wemimjfe,jfde  inoffic.  teftA^ 

«^r»/«uQde4i.o^n colliguor,ind  gai&t^li^^ airiico 

carciitt  caisttmaafem  ^  ^uac<oiis'a^cl^ps  rcma- 

/  ^libBrlifcca  tKtiedirar'a,aucr<!Q!saoet|e^beAt:aliiida 

ficxtcttaccrisprovifioncha*rcdtcaS;adfubfticacos* 

«  alipf vc  qnibas     fidcicomauiiado  rciiicacioxft 

.'facic;ada  pacioeaf>  Wf&abec  & Pect.  ^cgor»  ii^i 

'  yi*/rA,  Dauih  i2i/.t.»«?».  1^4.2^1  5  5.  abiait,quQd 

dicicur»  qoad  iodignus  b^rcdco^lifcaoirfaQacA 

,  'edeiateliigeodttmobiojonett^^^uu^ 

iticutus :  &  vcrum  non  ciTe,  quodindigous  noa 

adieasiateliigatariofr^udem  Fifcibocfacwre \  cii 
fra^ssHen  ^t^Kimzviixi^mliift^tiensyfMSCu^ 
SyBan.  dici,fi  fcqucDSgradus>id  clt  fubilicucus  ul- 
cilcivclii  acceu^  dcfundi.id  noXi  obeffc  Fiico «  id* 
,  <^qokfi^ece4iustbifM^  , 

|tf  f  Ex  hisiocedigimus  h2eredicata4dita>uUam 
prorfusqua:(iioncmeirc«  fcd  de  cocafu  Dd.  coa- 
trovercet4$,qaaodoaoadamJb^edicas  ii^diufiait: 
ftcofofoaoefireflc  »  qood  eciam  bauedieac^  ooo 

#  adicajQ  dubiofuodacaiitf  Uciioctntio^&frausno 
adeaocis  pr^uiDamt>i)aodcameolimicanc  primo:  ^ 
h  eo7  qM  aullo  ixioda  cap  axeil;  rHain  iUi£ifcos  06 

^  'Sncu^diXfl  ucHmibinotatiCMeh&redAnjlituend.^ 

r  ,itidirnSiicm  Treotacii^q.y^  vHlp^r.fukftft*  ce^^i^ 
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fi  cooilicericinfticutum  fraudc  omni  vacace :  limi- 
unc  urti^ »  quando  ioituucus  iepttdifilc(>.  ance«  , 
quamcfficercclicindigi^us,puca>  attcequatn  ^ 
gligcncia  <^cc  yindicandimorccm  tcftacoris , /. /19«^ 

do^tti&gno  fHbfticatus  ^acus  citin  e</iquod  caj^c^  e  > ' 
j^anpotcS[il.i^C.dik£f9dJ9^  Uiflcnciciii  -  - 

hacjimicaciooequarta  Socin^  ml  i.num.^Q.^^AU 
cin^hHm.  i  oi  .ff.  de  vnlgar,  ^ pttpiOMr.  Vcrum  oili^  > 
fnpr&addtt^ToIiificisdtibionolcotemadirettoii  , 
prarfumihocinfi:audcmFaccrc,/.^i<>4ii/^;»,i»/>ri»*  . >v 
jfquA  in fraudxrtdit.  &  hanc  coocrar iam .opinion^  ^ " 
-fttodjcilicct&^nsittdiibiotton  praB&matiti^»  &; 
q^od  in  dubio  noa  ilc  fundaca  Fifci  inccncio  ,  noa 
cancumasquioi;^[yBgfcd&yerioccm>im^jpijunp^^  '/ 
tiffimanavcriuc^<y|rc^icDai^  ^ 

r  tScxtaqu«iUoe(l,ai|infticacoxepudiaoce,fub;* 
ftituctts  ^ca^fei^acac  fidiacomaiillkrio'*  \  £ed  de  ba^ 
'  qt^^idtianc/f^rav^rf alt$r$im $Bffiin mhie^dm^ te*  u  - , 

JtamentaqHiifitJubfiituit^vulgariter(!fpnjfi^ 

puffMm.d'f.f\Mf^  cft.icaftatum.  iy^y^  ^l^;  -  n  ^  y 
C  f  SepcimaqaaciUoeliyaniflfticdttta.  & 

lusaliquocafuconcurranc?  cx  vcrbis  vulgaribus,  - 
fib^esnon^riCieQnftacnonalitcK  fabiUcttCOi  lo*li^ 
vCttmefle^nifi  primo  gradu ta  lo^ta e?gcttMlS Jnc^i  'i^ 
ergo  concurrunciniticutus  &  iubilicutus  regulaj;i-.^]^' 
. tcr :  ycramba^c  rcguia  iniepccm  cafibus fallic^  ;  *  T  * 
.  t  PciaiiisWttsjlcfi^  ptdterfdtniL^^  ill:. 

lfiqff.de MfedAnflitHertd.  ^ ex  ^.fin.  infiit.at» 
.Wtlgi^f^&pupHlar.  AUquisioiluuicTicium>queni  ^  ^ 
>  ingc^nutim  cflcpacabai ;  ei<|acSeiQfiFQjqLiW3irabi^i* 
OSniit  riihktest^       poftijkorccm  teilacoris  ap-  ^ 
^^parec,inumcflVfcryum.hominctn.  Quxtuur:ia- 

:^iiatiacfe^  ap^fHbfticato  Iqcus  ficf  r 
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fubftitatui  pto  fc  dlcgat ,  cititifle  coodltiott^ill 
fabititatioms idco^i  fabi locuin  cffc,  ft  cnim  tcfU- 
tora1iqa(^iiiftirjaat,<|uetn  litcriim^cfle  fciat ,  ^ut 
HbcruW  piitcfc , 
.  Jianc£enfumhabere:fin*quc  mucata  poftca  coa^ 
i  -     ;  dii^toae,iieftiin  fcrvitatc.m  rcdadus  Domiaiua 

,     b^ri^tfcfkdat/ :At  iii  hoc  cafu  fcrVnij  iatt^wto» 

iequcipfchasrcscft.ncque.^odeaconditioncma- 
'  V  maiBfcrvitatemrcdattuscft:quiaab.in\tio,fuit 
ftrtdl  i  «jf^cotldttiaexticit  HjB<?T4iiofecitpco 
fHbfticuco;pro  Domiao  autem  fcryiiaddaci  potcft^ 
/  quodhicftrvusfiliberfaiirct»  &poftea  coudfcio- 
v/     '  licm ^jnlit^it  >  D0Biino  fc«cedi!»t<im  acquircre 
pomiflfct.   (^^itc-1>AnHrios  irt 
/      jdtu$non  tidctur>'hac  folri  raciouc,  quod  )hftrta* 
}  j'  tH^jkm  iiim^t  «qanm  iAihtAieretar  lcr^vus^aerit* 

'  f-r      faaafint;  cacjuc  fada  teaacor  ncfciac  ,  prarfcnci 
1-  V  dici  dcbcbi tar,  LJiMm faHa ,  m  fin.  dejsoHdit.,  ^  de- 

\  ^    it^fimKpto^^tth\ix^^  co^flt^um , qa« 

^       pro  ntraque  parte  miiicanc ,  haefcdicas  iorer  lub-.' 
,  ^  .1  iftitucaai,^:.  ififticuci  fer?i  Uomu^um  dividirur  , 
/.    cdiicartantcrgd  iafHctittis  ft  fois^ttttas»  Barcot 
f :  ini  unum %iik\ndnA.  nfuH,  tf.  ^^niuA.  Socia. 
'    num^i  i*  Alcin.num.  lo^.  Dii^Tcn.adth  devufgar, 

:    i^fu^H^^f*^f>ptHt^ futt^hr:  de^idu  ^ulgar.fulh' 
^  '  ■  ^jfilimh  wjS-  diStif^  fuk  f  ik  initk  kttiH*  dijpofttiottkk 
'  -)      KoXzviA.intrk^at.deteflaf^ent pairt.i\Tuhr,x7,  .num, 
k  ' '        GiiiHclm.  Bcacdidk.  in^Af.  ^ynmiui^  i^erjf.Ji 
/  t{  Mhfqu$Hhti^miM^0ritf^Mtdyz  miittt^^ 

x;'  numer.  9  ^.  Sforcia  Odd.  in  ttaHat,  'vuigJir.  futfii^ 
'  }  ^  Jut.  ^uafi.  5  .S^iimiWMfr fexti-^vepffrittm^iii.  TxMr 

.    '^0     t  ;  <i\iodinlfttterfimff.tbh4nd. 

.  '  '     my?i/«ff;zivdcfcrvodicuar,*quemquislibcrum  pu- 
tabat;^  id  fid*  coiAiaiiiiii^r  exicji4tf  ot  adiiliusp4a 

,    .    ^  f 
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pOttftate  inftitutum  ,  que^i  tciUcor  pHtabat  eflei  , 

^  fMfiU.  fuifiitm'  <iVLQd  cameo  Gnair  difiiiidtoiie 
cempcnrum  accipiesdom  >  ibid.  Alciat.  niia^rr.  104»  , 
ut  dcjure  Digcitonimprocedat.    Nam  qaemad-*' 
tnodumfci V03  ac<|aifi t  L>  omioo  ,t  i ta  dejtff^S:: 
liusacqoiret^ac  patri,  l.pliuiifys  .ff.jdfMqmrtni.  . 
hi^redit  &  fic\it  pruptcr  confliftiim  rationura  in-  , 
'  tet DoouQom  feryi  iaitituti  9  ^ts^  ^Aator  Iibe«  ^ 
riim  putabac  jtc  intit  &bflicatt|mEi  hanredfcas  di]vi« 
ciuur:  iti^idem  infiliojqucm  tcftator  patremfamil.  ^ 
ciic  pufabac » diccndj»m  >  uc  inccr  ipfius  patrem 
fttbf^atam  iMrfiedicas  dlTidenda  £c :  &.proio<}at 
concurfi^admittatur.  A)iudaatem)ureCod.efler 
po>ftpd.e4:j^^c2^cXjjeacacin^.  dc^Jtit/uHl^xM^. 

- '  -fXtttMi  eft  cafos,  in  IfiMnimi  ff.    hn^r.  /s  4  f  / 
iert.  nam  fi  libcrtus ,  patrono  folo  lia:rcdc  inftitu-  \ 
fo>  rogectocproprium  iexvttm  xnaaamitcac,  &  iUa  - 
licbfticacam  dedccic  ,  jpatcooos  accepca'  debink 
portione  ,  hxredicatem  r.-pudijire  pqtcft  ,  ita  uc 
cietetapars ad fiibiiitutom  pecveai^^  &  fubiUtu» 
tos  tolgaris  cum  patcooa  cpoearrat  ».£a£(^  /«i  &k  f 
nt4m,i7.  ^\ct2nd.num.z9.BzrthoLSocin.num.^x. 
j^[.num.  5  5 .  Alciat*ii;i;77«io  (.xio.  Duar^o.^i'     d0  f 

tHf.*verfdidnmfHithinisiihnimdi^utmionk^^  ^ 
mI%U6  fafM  tii  ,Bjo\:xnd\tL.  deteftameni.  paft.  t.  ru^  \  \ 
hit.  t  f»num.i  z.  $(ott;Hiitr430t.  VHl$H99ifitbfiiilf^ ' 
futft^y  f  Uptitktftr%€.  nmf  quintfA  cm/u»  «ff ,'cblDH 
muncm  dicit  Tirintacinq  intraffat.vulgar  fubftit. 
eap  ^.num.io  GMiiitUoi&cntii&^incapJiaynutiut^,  . 
f9erh.fiMh}qtnkb$ri6jjnar^  >^ 
ptru^num»^  5  /uerf  jecundmcafHi.  Aliquibus tameo 
tifomfarciquocLpattonusinftituii^ibi^kgitima  ' 

.*^:teaicdio.4ile^^  a.PiJc^^  v 

/  •         '     '  ^        '     .  '  V'        ,  rcs» 


<  .  tor.  Ut  proiodt  (abftitutus  >  quoad  boAa  teftato- 
xu  oum  patrono  qtiidciByCecliio  u  uc  i^fticutoi 

utcum  pattotfo  coocutrat^  haoc  poftRipam  ^ 
^  Politumrp)uitU£T^a(;»cio<}4^.t;i^iir.^^i^^ 

4^    t  Q3artim:«f«€i^jac  c^^iAn  patroiio  dicttt»». 

idcmdefilioafiiniufidumfit}per/.7i  Ubertmi^i.ffi 
^  ife  bonJiben^psLm  etfi  fitiits  ,iimplictcei:.iueres  iafti-: 
^  lot^  ndiir  paflfa^cgbtiiiimf^thseTe' 

luercdicatis  repadiarc :  taoiciialiud  cft>quaQdo,  uc 

mdMfiUberitn.  acciditio  filH  pcrfoaa  duo  coocnc^ 
.xtfAt^puta  (t.)  quodhabeatfiibtiaracbm  C^O  ^ 
.  fitgrJivatUsoocrclcgati  vcl  fidcjcomifli  ia  rc  pt«-\ 

prta^  tuoc  eatm  leguimaai  accepiare  &  rcliquam 
i  4jra|Mi<lNirep<^efti  loemiftosjutis  &io  cdocciUciirsi 

2aam  patroiie  tqUum  eademratio^  iin6  fotddr  iis 
lio.quimiQpatroaomilitarcvideaturjUtproiode 
'  :uttifutu$&tias  comittliftituto  coacurrat,6ac^ 

V|ia^^ 

'arj*»k4a. '  "        -     .  .     \ -  . 

^5  *  t^QS^'^^^^^^^"'^^'  quaodo  quis  ez  parte  pur^ 
^  ]^ exparreiub  coii4itioQc iaftitutus  fuit,    io  par* 
'  |etoftdi^B0c^ItterieUAakabetiq^ 
remiQcafadeficicDtiscoaditioaiStOam  dcficieit* 
cecooditiooc>  rubftitutus&  iaftitutuscoo^urrutf 

^x.]tCnum,i%^Alcwnum.iQ4.  ^ 
44    t/^^^       €ft ,  ^mmdo  t  cftator  iofticuit  Ti« 
;  .fimniiitemaqa^ihmi^^ 

i^tsex  Afia  vcocrit  &ioeadcmpartC)  fub  alia  coq* 
rdiuMe^im|kcrafoxTai^  4(  in  cafit 
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fccundaj  conditionis  dcjScicncis  dcdit  fubftitncuru 

Yulgar6m>  nam  prima  conditionc  cvcnicntc,  fecu- 
daautcmdcficicDtc  concurrunt  inftitntus  &  fub« 
ftitutus ;  quum  utcrquc  mcntcm  tcftatoris  habcat* 
Haec  cft  decifio  Raphaclis  Cumani  in  l  quamdiuja 
t  *ffM acquir.hAredit.  in  l.fiplures^ff,  de condit,  in^ 
;^r>»^qucmfcquuntuf  Alcxi»/,  i,num,%^.  &  Al- 
cisit  num,  r04.ff.de  ^Hlgar,^pupill.JubftitutNtiMva 
V^vxthJbid.num.  1 4 )  .dicit  hanc  fcntcntiam  dcfco- 
di  non  poflc>tum  quodilli  rcfxa^ztux  J.fitefilumff, 
dehAred inftituend.  tum  fatcndoutrumqi  inftitutu 
fcilicct&fubftitutum  >  habcrcteftatons  Tolunta- 
tem paritcr  5  ccrti  tamcn  juris fit ,  priorcm  gradum 
prxfcrrifccundo&  potiorcm  cflc  voluntaccm  tc- 
ftanti#in  primoquaminfccundo>/.^/i^;;3^fM>/. i.j^ 
deacquir.hsLred  iocin.inLi  num.jz.verfi  fecundsid 
cafti^efl^  quando  teftator,  in  addit.  noviffima,  Trcn- 
tacinq.  intraSi.de vulgar fiibftit.c^.n.^  i. 

t  Scpcimus  cafas  cft>fi  inftitucro  filium;&  in  ca* 
fum  craancipatioiiis  fubflitucro  ncpotcm  :  filius 
poftca  cmancipatus  non  qnidcm  prirabitur  haerc- 
ditatcfcd  cum  Dcpotcconcurrct,  Dauth.i»/.  i. 
1 4.^  ff.de  vulgar.(^pupiIl.[cdhoc  cafupauI6poftm 
fccundocfFeftu.' 

t  Elfeftusfccundus  vulgaris  fubftitutionis  eft, 
.quod  deficicnte  primo  gradu  tcftamcntum  vircs 
aflumcrc  poteft  a fccu ndo gradu ,  id  cft ,  a  fubftxtu- 
tione  vuIgari,/.3  adfin.(^ibifflol\,8L  Dd.commu- 
mtcT/ff.de  liber.  ^ pofthum.  Bartol.  inl.  hnum.io. 
Imol  ;^//;;7.S.Alciat  mm.  t  ii.Francifc.Ripa».i6f. 
2z(num.  3  7. Daurh.»«m.  i  j^^.ff de  vulgar.  (^pupill^ 
fubfiitut  Giaff  §  Jubftitutio»q.  lo.  Eftq;  dccidcndi 
racio>quodfccundusgradus  fubftitutionis  vulga- 
risncquaquam  a  primo  gradu  inftitutionisaute-^ 
jus  vaiidit3cc,fcd potiusabcjusdcfciilu  &  invali- 
ditatc  pcndcat^  A  y§ fin.  Ec  ibi  glofla  &  Dd.jf ^Cv» 


^   bus,  fifcUicctis^tai«ltefncJ^titmcQ^ 
'    pocactit,&  fubftitutio  valida  hty  nam  tanc  8c  nam 
«akcrifecttado^rsKlaipftamciitum 

Hic  wmcnfuris  articdasolnmuift  opam^t^ll«r 
i^ntcxplicaripotcrt.  Autcnim  cxpi^cfTa  vulga^ 

tinct,fcicndumffiiacd  primus  gradiis  iqlticutionil 
-  AoatCncat^uiadcfcaaScaexpartcinftituci^pUji^ 

M,  fihxrct  earcoidlit  vcl  ndn^^ 

ibio  ccftaikcnittm  k  (coiiidd  gcadu  fi|]>ftuu^oi|^. 

incipcrcpoflc,  l.mmproponas,  j  .C^.  di  Ured^^n/lp^^ 

iiirMt.dejubJlh.axism:  j  1 .  Sfonia  Odiltts  mtr4aJf> 
'    nfulgar.fubJthHt.qi^.i,%^n^  '^^^f-  ^  . 

. ;  miuunrftcHndo.i^m^ 

•*  M^ntiadp  eonUiiur.ukwlu^  Ub.stit.  j  v^;Mm.  41 
^     ChilHcc.//e>^y?ii:«r/ytf^.i4-  Trcntacinq.//i?  WjfiW- 

1  .fvm^  nfolut.  nitni.  ]  A^.^t^S.ifubftitHti^  *  f *f/f* 
io,^um*Z'  Siautem  primus  gradus  infticucioDis 
l^/iioa  t^catpropccraliqucmdffcdum  ex  partc  ia- 
:fliMentii&  is  4cfeans.in  (c^iAdo  gr^du  cciT^ 
V  '  idcmcft,  quodin  pracccdcncc  mcmbro  ,  ut  ccft^ 
^vincncumlalicccifqc^Hjd^^        iaoipiac,  Barcoi,. 

%/:diVulgar.&fupiU^  14«» 
'  '^ptamp*  Qubd  iinpii  eflcc  is  dcfcftusin  fecando 

gri^>#Ntici|u4^^^  puta  fi  ccft  acor  prasr 
* ^  fcriic,  yU  abifque  juft^  caufii cxj^aeircdnvic  filinnk 
fc^  ^ .Tcftamcntuin  cnim,  qttoad  inftitutioncm  &  fub- 

4Ututioncm*  *brruic :  tantum  abcft  uc  a  fccuijdo 
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cxhsrcclatus  teftamenc»im  impugnat,  utfaciat  lo- 
cum  fibi ,  non  altcr i ,  /.  nam  fub  conditionej  j .  pe- 
nnliim.ffldeinisift  teftament.h^xtoh  inL  i.num  i8. 
Zaf,  num.  3  j.^verf.frimaconclufio, jf.de "vulgAr.^pH* 
pillar.  Pccr.  Grcgor  in  Synt^gm.  tur.lib.  ^z.cap,  i^. 
numer  z.  ZslC.  in  traciat.de  vulgar.fubftitut.§  quinr 
tua  effeBu^  y  *verf  frima  conclufio.    Ad  hoc  mcm* 
bruni  dc  fublticucionc  vulgari  cxprcflTa  ctiam  illa 
quselHopcrtiact,  (iiafticutusiD  primo  gradu  pof- 
lic  cflc  lia?rcs >  fcd non  co  modo,(juo  dcfuodus  to- 
luic,  uc  quia  fuit  inftic.icus  fuus  ycI  nccciri^rius» 
fcd  tcmporcmorcis  rcpcricur  cmancipatus  vclma- 
ftum^fFus  an  infticuiioDi  v<l  fubfticucioni  locus 
fic?  Barcol.  diftinguic  inccr  voluncarias  &  ncccC- 
fariasfubftituciones  ,  uccjui  nccelTario  fubfticui- 
tur  ,  puta  ncpos  poilhumus  >  admiccacur  exdu- 
fo  fil:o  infticuco  ac  proinde  tcft;?mcntum  a  fccun- 
do  gradu  vires  capiac,  fi  filius  autc  adicioncm  c- 
mancipctur  ,  argnm,  l  Gallu^  ,  §.  ^  quidfi  tan^ 
tum  fjf  de  liber.  ^pofthum.    Ahud  autem  elfc pu- 
tacinlubfticucionevoluncaria>  cum  ftacus  muca- 
tio  non  aufcratjus  initicucionis  ;  l.  fi paterfamiL 
40      de  h&red.  tfiflituend,  §.  fm.  Inftitut.  de  vul- 
gar.  fuhftitut.  Barcbol.  Socin.m/.  i.num  i^.  J^tfon 
num.  54.  j  5.  Spcin.^?«;».  54.  Zjif.numer.  ^o.verf 
quarta  conclufio  ^ff.  de  vulgar.  ^  pupillar  fuhftitut. 
Guiliclm.  Bcncdid  incap.Raynutiu4jinvcrh.fifi* 
^e filiismoreretury  nujner.^-jn  Sforcia  Oddus  de  fub- 
fiitut.  vulgar.  qu&ft.  5.  vtrf  fecundm  ejfiSHs  ,  verf 
h£c  tamen  vera.  Trencacinq.  de  vulg^r.Jubfiitut. 
cap.  I  o.  num.  7.  verf  1 4.  Graif  §,fubfiitutio,  quAft, 
jo.num.j.  wScdca,quxBarcolusdcnccc(raj:ia  fub- 
ftirurionc di.Tic,  jurc dcfcndi  non  pofTcait Dauth* 
inl.  i.num.  \  ^9  ff  devulgar.     ptfpillar.  fubftttut. 
Nam  fi  vcra  cOcnt  ,  emaacipatione  collerctur 
infticutio  ,  quod /,  GoUm  ,  §,  jtn.  ff  de  iiher. 


'  t^fih^^  tionradAimc.  fimanctpatio^fiiai  >  ecfijus 
^  '  fticatii^koUac^  camea  iailitiititotttm  iiri* 

.  ^t.  Ne(}iic]QTaife»rtolm'ifi^.$.fiif</y?^^ 
qtio  ,  etfi  nomiaacim  concepca  fiicrit  ioiticucio 
f  oftbiiminepocia  >  iacafam  emaiicipauopisfiUi, 
^iBcipatiti>cwnettfiliiif  &ihperadire  potedt^,  oi^ 
^ue  priyabijtur  bxredicace  uc  dcc  locum  pofthu- 
^f»:  qaittimo  utctqcieadmittecur,Lorioc.m  ii;^/^* 
juraitideJubfik.  Mxiofn.  31. }  x.  Cl^SL^de  fubJUtm. 

^j:^    t  CtrcaToljarem  uci(aili>qiaa*  in  pi;pillari  ez* 

'  pfMTacoiiltttiitttryficport^^ 
gueadum.  Aut rubfticQtio  puptllari^  >  (ub  qua | 
garistacitacofitinecijir;  fa<f^acftjamiiacoauc  ven* 

tfefirteKatoiifet^aac^dfoadn^^  Adpri- 
mumi:afum'}qu6datcincc,q«andofciliccc  poft  ce* 
4 '  fiatorem  pupHtus  decedic  liae  adicioac  e^Lfrimo 
r  "^ikidvariltimaraistaUqiriyqaod  tefl^ii^  boc 
cafunonfumacTircsa^apicavuI^ri^icaglofr.DyD. 
^  Ray B.  f ^  /.  apud lulianum ,    iSm$  Im/iMmm  ^ff. sd 
'  SCtuf».  TfiffsU.   CoBtrartam  tamea  feiiccMmam, 
qubdfilio  cxprcflim  ab^incn te  >  vulgari  tacicx  lo- 
-xus  fict  6c  ab  eaccftamentum  vircs  accipere  ^offic» 
^]poft  6<dliefaii.dejC^      Oldradaoi  tseaoac 
'^tol.iniiiMtm.fd.  ^i.  $  xrAlexand.aiiiffi.|  x  .Socfii.iMy. 

$^.^z^num,S7.K\c\Vivnum.ii^.Z^Cnum.^i.*vefJ 
.  :qu^i0 conclufio.DMik*nttm.  150  ffjf$  vttlgtir^ii^th 
/fitoirTfuklHtu^.Cawta  incupiRafnMtktt,  § . 
^erJtxproxsfhinotMtU  d$tejlum.in6.Sc  cft  commu- 
'  'n»^fitakioi^^  ^juiJl.io.num4.qUQd 
.  ^par  fic  cachac    .  ezpreflk  fiib(tica€ioois.?iffcaa :  tc 
quod  pupillarjs  cxpircira  rcgulariter  crahacur  ad 

I  yalgaremcadnmji^qu^rcgMJacAfiiaDaftcrt^aaa*'' 
doSaiiciec  4tiat«^^ 

^itaruccomffiuaucrDd*  Yifumefc:  cuin.quod  pu- 

;  ,         '       .     /  •  pAila--| 


*  .  •  \  ' 

"^^  *  »  •  .       ^        '  '     /    .  ,  .  , 

j     •  '  •  ^  t/f .  XX.    vulgan  fuhfittutm^^^ 

jpnlarisrcquirataditionc.Ti,  qaum  long^  aliud  ia 
julga'iitaLitafit,qujefub  ca  continctur,  Hoc  au-^ 
tcm  mcmbrutn  ampl  at  jrut  ctiam'  proccHat,  ctS 
'  fubfticucus  jmjiubciifilio,  fu  cleJibcris  tcftatoris, 
ncct^as  repcriatur  infUcutus,nam  &tuiicr  a  tacita 
yu'gari  i:cftamcnti:m  ihcipit ,  ut  notat  Imol.  ml.fi 
pherfilinm,z6  p:r  iftum  tcxtum.  n  i.f.  de  vulgar. 
(^^pufillar.  Ec  hanc  commancm  clfc  oltcndit  Matil 
i\c/deck)rijeHur.Hltvolu7jtMb.^.tii.yri:j^       ,^  ,f 

Dcfccundo  cifu.quajido  fcirrviro  patrc,  filius 
bbripiir  ,  major,  qu*m  dc  pracccdcntc,  alccrcatio 
>ft,g!or&  Djajn/.fifi/iw,  i  i  f.de  captiv  &pofiL 
J^iPi/er/cxiftiraant.  hoclh  cifu  Loa  folum  pupilla-^ 
rcm  cxprcflamircd&vulgjircm  cacitaiiicxpira'rc,& 
i:ommuacmcflcoj»'ni6iicniajnnt,Arccin. i.e^ 
^  ihidtm.iod  i;  .^.  3  ^       y«/^^r.  ^pupillar.fubftitui. 
'CxcerumBartoluS  ii;^/;  i.n.  i6.  ff.de  vu/gar.&pu^ 
plUar.fiibfiit,  diftiiiguit,  utrum  ftatim  poft  pupiU 
laaadcccir:rftpatcr,ita'qaod  tcftamcnt:i  mutandi 
facuitas  noo  fuf  pcticrit,  qao  cafu  fubfti^utb  io=^ 
cum  rflcccnfct^  aliudfi  diu  poft  filium  dcccflTcrit^ 
/cdhaftcBarcori  difliqftiohfm  omncs  fcri  rcpro- 
barc ait  Al :ia t.  in /  i.h.i  ii.jf devu/gar.  ^ pupi/lar^ 
/u^fiit.  &c  C  oyar.  in  cap.Raynutius ,  J ,  5 .    5 .  verfi  de 
hacdubitationi.    Dcuiq,'  Arcu^fius,/;?/  lex  'Corne- 
Jiay  iS.  verb  noh  ixifiimo,  e>  verb.  non  ixifiimo,^ 
verb.  duodecim  tahu/arum  ,ff.  dc  vu/gar.  ^  pupi/lar. 
'Jubfiit.  tcnctifubft.tuto  lotum  cflc.    Et  hanfc  Ac-  ' 
curfiii  icntentiam  cflc  vcriorcnfi  ,  magis  commii-  * 
ncm  &  rcccpcioie  &  tcncnda  ajiinc, AIcx. n.  5  x. Jaf. 

5  8.Alciat.;i  1 10.  Gtad.  ^.fiibfiit.^. 10  n  ^.v.aut 
veropupi/.  pcr /,fljau,^i  §.  Spandoj^horus,/^^;?- 
deicommif./ibertaitiiu^.  quod  Thc^phjKiS  V»/>r;;ir. 
defupi//.fubfiit.Cciifiiu^\i\gzti  locum  cflc,  fi  filiuii 
fam  antcpacrcmdcccdar:'tam  quod  taciti  &  cx* 
Jrcflicadcaa  yirtusfit  ;  &  tacito  Tulgaris  fub  cx- 


jprefla  pupill^ri^tton  Tirrijte  Tcrboraip,recl  legif  p6'' ' 
tefl:ice,eciaai  coACra Yerba^ttpiiliiria  vcm^t :  ccgb 
•    ifi'ca(ii.hoc  iioftrp  tulgaxia  f^t^»te&  opecabuar» 
qdiim  lex  parcqi  Yideacor  faabjerccafam  fiipet  taci* 
ta  Tulgari  in.  uno  loco  >  (icuc  ia  alio  difponeadi: 
I,  deinde  vitiatii^x^ptena  papillari^ikoii  dcbrt  Ticiati 
'  tecitaTulgtri^^qaum  tettiata'c^tfarii,fe<l«* 
,  ^  ^qu^prtncipalicer  HaicftUcemat(iculo)(iinftirutus 
Bioriatur  TiTo  ceftatorc>victmi$  ta  juris  puB^us  eft, 
fi  teftaror  jfnfticaat  i^ig  ueiibqui  t^mporc  teftamett 
marcuusfuityqucnnadmodumeniin  priori  cafu  in* 
iltcutip  cdin  caufaquafi  ctduci  &  fabftituto  locuf 

*  I(a^&hoc  pi)f^eciore  cafu  iufticutio  cenfccur  pro 
iiApi  fcriptj^  6(  oo|i  minus  ac^;  in  priorc  (kibfti  c  u  ras 
/ admi ttitar^^jcif|$  mfrhmits^ordifii,  C  ifc 
'    li$U!.'toBe9Ul.JtCml  i,n  5  j  ffM*uulg.^fupittfuhftk. 
A%  •    Uade&iufcrcur,lifabfiicuttofiacil!isq  iplan^ 
inftitucus  nnn  eft  >  ramen  T»l:re;  fubii^uripnere» 
'  gloffm^«x;^i^,i9.&ibtOd.cpmmi|ni€crj^^ 
ted.inftimend.non  quidcm  iu  vim  fabftitationili 
'  \  fcdinviminftitiitiQaiscpnditionalif. 
,  '  \  Tcrrius  4t  utttmus  cafi^s  eft  dc veotte  inftitutOi 
5*  exemplum  efhcjuiciam  habebac  ujtorcoi)  qu^^m  crc- 
.      ^jebacpra^gaaotcm.^^  itadi/ppfa:c:  iilium  mcum 
'     fiafcicuram  cx  vcBtre  uxoris  mec  haeredem  iofli* 
tuo,&fihzrcseric^  atq>iApupillari  xt^yc  dcccne- 
'  ;r]t|Titiunpiiubfticuoi  filiusnon  nafcitur:  ia  qu«. 
'  |u6iicm?ei|itf  u|frUQa|fubftitutus  exiaciravulgnt 
/ub  pupilhrt  comprenenraiidmirtatur  an  nofi !  Ec 
^«Ttolus qufdtm,i>/ 3  ydiftinguitrScd  c6mu« 
^   liis  &  recepca  cll  opjnio  cocra  fiarcclurr .  quod  fcil. 
tscirairuIgArii  locumhabeatind^.ftioddtdiiirccft 
,  • ,  iJobilisUla  &:  vctus  q  >xft  o  iutcr  Craflbm  &  Scac- 
'  ^  Toliim  in  ccatamyiralijudicio  Curi;>ao  ag  cataft 
I  rb  Cradp  coutr^  ^cstvolam  dccifa ,  de  qua  iupra> 
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aW  arftum  cft,tD  &  quando  lubHiitutio  cxccndatur 
ilccafaaJcafum,plauecltatftum  ^qu»  rcmitto. 

TcrciusciFciflusYulgArisfilbftKation'Scft:^aocl  i# 
fob  cicootinclcur  tacuaj^Jipillaris 
ff.de  'vnlgxr, ^pupiUar.l. quatnvU ,  4.  C  deirnpub.  ^ 

Graff  §  fubftitutioy^.  i  i.n.i.Dauch.i»  /  i.».  15  yffi 
de^ulgnr.ij^  fupillar, 

Atn,piiatarutrdcmfi;,fi'Turgaris  cxprcfTi  fit  ia 
nnumtantaii  cafum  Tclfolantatis,  vclimpotcr- 
t\x3}Ac\ioch.iib.4..pr}ifumpf.j6.n  115.^^14.  GrAfll 
^.fubftitutio.q.  it.n.  t.  Et  dcononfQlum  vulgaiis 
fubttitucio,fifsftAficpcrvcrba  (fi  hjcrcs  non  etii) 
coacinetcacitam  pup'llarcm,fcdcriamfi  fa6ta  cfi;  ( 
tantum  pcrTcrbi(fiha»rc^  clTcnOa  potcricjfcltan- 
tu  pcr  rcrba  1  fi  hxrcs  cflc  aolucnc )  Li  mitatur  hscc 
rcgula.i.  uclocumnbD  habcatquandoccftacbr  cr- 
prcfsc  contrariu  dixic  &  protcfttt^  cft^quodiaollct 
incxprcirvUlgaricor.ciBcri  pupillareaj  tacicam  ^ 
jam  hat  iureyVjfinn  impuhes.ibifi nvolunttti parentiBi 
nonrefragitturijf.de^ilg.  ^pupill  l.  quamvi^ ,  ibi.  fi 
modo  MOD  concrariani  dcfundli  volu^caccm  cxri*  ^ 
tiflfeprobccurjC.rf^  impub  ^  aliii Jubftit.tinteftn^ 
fnento^la.  i.infin  C.deteftafn  milit.lAcQOchMk  4m,^ 
pTAfumpt.  j  6.n, 1 5 .  Ec  hxc  limitatio  ctiaai  obcibcc^ 
£rcftacor  czprc(s€  concraiium  dixic,  etia'm  czcrt 
.tcftamcntum,rcl  ancc  conFcdlionc ,  vcl  poft  confe- 
^ionem  cjus.  H  fccn.  modis  ccftaracnrum  dcda- 
j-ari  pofrcjfummoconfcnfuDd.uoftrosftarucrcait  ^  ^ 
'Dx\xih.ini.  i.n  i^^.f.devulgat.^pupill.fubftit.icd 
dubicacurjquoi^tcfttbus  c6cr*r?a  hxc  ccftacoris  tO- 
luflcasprobari  poffit/  Et  duobns  pcffc  probiri  a- 
}UDC>Barrol  inlii.princn.^^.ff.de  vtdgar.d^ ptipillat.  ' 
Bald.Saliccc,& Aicx,i»/.9/^/»;?3t;«,  C.deimpuber.  fjf^ 
alii^fubftit.  Ruin.  in  d.  l.x.n.6i.Sc  ibid.Rip  num. . 
5 1 .  iocitt. ^CB. in /.  I ,n"umer.  i%  jf.de  vulgar.  ^fu- 
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fill^r,  Anton»  G>biicL  lib.  6.  tecept- cmllufM^  fl^ 
jut^f^eg' i.n.  i.Q^^^er^^^       ^l^/l4»^  Mc^tpcb.  lib.  4»^ 
frAfampt.  3  6.  nkm  1 6,,  Sc  cfi         rtQffpcsi^opi  oto^ 
^ftncic.  deconjejBur.uIt,  wlunt.  tit.  1 4  »^  1 1.  C^.  ix. 
Jl^m.  i  J.4>*<^^v  Naa^ctfi  iftft  «fu , libi tgft;MF  ^ 

tam  j cofiditam  *  nq|i  HPiinus  ttt^j  ab iniclo»!^ 
jitciTi  tcftcs  ncccflarii  fint ,  hi,remf(^Um.  %,fiquii 
foftfff.  de  uft00i$»$i4  t^im  a  1  i  <ift  Jo  t  dcclar a ttone 
&  emcndarioaeiinipUci  #utd*dtto  (c/tcarfod^ 

is,(\\xi  ict  larat,nihit  noyi  facia t,rcd  id>  qaod 

gispr«(imti%'>^  v  •V^j-^v^  i^^lBifvhnT^^ 
V  Hanc  comitiuicm  dcfctidi  poftc ,  fi  jiitil^Ai* 
mentiicn^  4Ut  in  ij^(6  aftatcitamcnci  talis  protcfta- 
«i(>£«€ip:dfi  poft  te(kmeM^  ptolieftaKiojft 
^miiiai^crius  Q/Te cjubd  tuiic feptcm  tciUs  ncccfTip 
'  rii  ^K^t  ajUf^^Dcc.  i^LqtmtniUH^,  i  .C  deimpMifit.(it^ 

,  ^HfuhftiKiiMfii^^ }  1,5  - 4-  ^  f Wl#  6*  ^ 
f?fa,Lonot*deapicih.jur,titide fuhftiitft*tMicfn.  i^. 

H^saccedit  D^iuth^tnl.i.?^  i^^,£idevMllgtir.(^f»' 
plkti/tdfffift^fy  vf  rba  ip^o»  jpucr  f  Iko»  ta^^  zlvh 
/ramopii|iit)iu«oirereie|itiottmskqua  in  pr^xiYe<» 
<;cdci^4099on  fit  :fcnt<ntia  tamen  comin^qui  cr- 
|0^fi^oiit»fepcem  rc{lc$bicdcfidcrai9lffi.poftrd|if 
niediUm  fad:9tB  ^ii$p4rQtdl|ltio£ftC'titn<|o«iii  ve* 
xioicth  magis  piobo.    Nam  duplex  eftdeclatatioi 
propiiaiiSun^piopiia^Pxopria-dfciiicatiocft^quc 
;  jch  t€dit  ut    id£a  &  cltrtf  rcddatur  diifiofi  tio  ccftar 
'  foiisjtm  fadla.<]Uieobfcuiacrat,ut>fiiriftiiuit  Ti* 
^•|iuip;&  duofintqasntmiAis^poftum  eoim  dccia» 
j^re«jdei<{(»t^fenreiim  :  lin^to^tia^  doclafiatio  .<^ft^ 
qu^e  rcfpiciCjdifpoCtioniCpcrfe^crta.  Eam  fi  tcfta* 
"  tqi  alicct  dcclararcTcli  tatequirukturfcptam  tcftci; 
-^^od  iUa  dcc  I  a  r  3 1  i  o  cft  nori  |uij  s  cdAC(fltOf  aoc  jte» 
mjiu^toc^  «dcmptib  ^  lit  &  ccft^ioi  i^ciaci^V' 


Th.  XX.  de  vulgari  fubfiitutlonel  i^c^j 

pufcerirulgarcm  3  hnec  ccrta  &  clara  cftdifpofitio, 
coatincns  fub  fcpwpillarcm  ,\idqucjuxta  commu- 
Bcm  &:rcccptiflimam  fcDtcntiam  ab  i^nitio :  (i  ccr- 
tacft  hajcdifpoficio,  ixcgari  non  p^tcrit,.tcftato- 
Xcm,qaipoftcaprotcftaLur,fcttoiIc,ut  fub  vulgari 
vcniat  pupillari$,non  dcclararc^fcd  matarc  potius, 
arqacdcadimcada  fubftitutionc  tradarc,  haftc-^ 
nusiilc.  LimitaturfccundQ,ut!ocuranon  hnbc- 
^it.quandorcftacorexprcfscfubft-tuifrct  pupillari-» 
tcr  ci^ciuiTulgarrtcr  fabfticucrac,  u^  puta,  fi  patcc 
iu  diCiCjjinfticuo  Cajumfilium  mcum,6<fiipfchaw 
rcs  noD  cr;  t,fubftituo  Scmpronium :  &  fi  Cajus  fili- 

ns  meusi  hxrcs.  crit,  &  in  pupil  lari  xta  tc  dcccircrit  ci 
fubftituo  Tumm,  hocincafu,  ilU  rcrbajfihsercs 
liQttcricquibus  fabftiiucus  fuit  Scmproniuj, non 
comprchendunt  tacicam  papilhrcm  ad  cowmo* 
dum  di<ft:Scmpronii,/.r«iw^Ar;fA'r>,§.  i.uhigloff.ff.de 
-uutgar.  ^  pupiIl\  BsiU:confipo.(^confrijt,  Frc- 
dcr.  dc  Stnxonf  i  j  i.Romaa.  conf  i  ]8,  Barcol.  in  L 
I  5 4. & ibidcm Socio.Scfl. n. ^^.vetfquaxtQlimif 
ta.  Zaf».  3  I.  verffecundus  eJfiSiua.^  Alcut.  n.  157^ 
Dauch  .  nu/n  161.  ff.de  vulgar,  ^  pupiHar.  Jaf.  in  /• ' 
^uamvis ,  verffeeundo  limita.  C.  de  impuber.  ^  aiiis 
fubfiitut,  ilidem,  Dccn.  x^verf^ fimiliter:  Ruin. 
confio^.infin.  lib,  1.  Cr^fct.confy^j,  n.  7,^.lib.^'. 
Mcnoch.  confi.  to.n.  i  5  j.  Trcncacinq.^fei;«/- 
gar.fubfiJt.cap.  1 1 .  1 1 .  Ratio,cjttod  exprcfl a  ho- 
ininisdifpofiiioccflarc  faciat  tacitam  lc^is  provi- 
fiontm,  l.marituSy  C.de  Procurat.  ^  l.  tilt,  C.dede 
paB.convent.  Limitttur  twibxUclocum-iion  hxv- 
bcat,  quando  tcftaror  fublti^Uit  vulgariter  taxati- 
ve;  Excmplumcftjfi-dixittcftaior,  inftituo  Cajuni 
filiummcuni,  &  fi  haEtcs  noAcrit,  taucum^odo 
fabftituoScmpronium;yclfidixit  fubfticuo  Scm- 
pronium  Tulgaritcrtantum  5  hoc  cafu  (ubftitutio 
hxcfulgarj^cxprciraEoncoBcinct  tacicwtm  pupii- 


59 5       'lib.Ldi  idtlm.VoUinM.  ; 

JarcmRtyacr.Eulgof.&Saliccr.  qu«s  rcfcrt  &  fc^ 
^uitur  SocirLScn.m/.  i.n,  i  ^.verfpSlavq  limiti.  & 
ibidcm  Ripi ,  n.  1 69^  in fin^f  devulg^r.  &  pupjUaK 
Alcx.  &  Jaf  in  l.  iam  hoc  iurg  »f  eod.  Jaf.  C  oraC-& 
t)cc.  in  l  quamvii ,  C  impuher,  &  alii^  fukfiitM. 
T>tc.conf^^TL.n,^,C^S^Aoude€if.i.n,\.infin.dete^, 

fiamM^oii  funrpcr  tcxt.  ind  l  iam  hoc  iurs,  verffd^ 
fialiter»ihijn  vulgarem  tmtummodp  cafumj.  precir 
bus\cJeimpuber.  f^aliU  fubftitui.ibiy  pnmo  lancu, 
cafuhabuitfubftitutum.  Vcruran^hil  «d  rcmiltoi 
tcitusfaccrcquodvcrbailii  finj:  lcgislatori&.non 
autcmtcftacoris,quicaxativenottdilpolucr2t ,  «it 
MtnochJib,j^.pr&Jump.i6.n»i9,uhi,n.zi,^  2,i.fab- 
JungiiKac  limitatixjncm  rcddi  dubiam  cx  co,  quoA 
ficuti  taxaciva  aon  cxcludit  cafiis  Cmilcs ,  /,  obAs,  C. 
4eprAd  minor. m\i\to  miaa$  cxcludaccafumjquj  co- 
Bexus  cft  illicxprcfro  5  uccillam  adjcfti  taxfctivam 
cflcfupcrfluam, quiacxcludic  fidcicommiflariam. 
Aliudcxcmplum  hujus  rcrtiaB  Imicationis  dlle  vo- 
lunr>quando  tcftator  ufus  cft,illi$fecbis^tunc  6i  co 
ofu,nam  cxprcffa  pupillaris  non  continct  tacitani 
f\ip\\hxzmjDcc,inl.quamvis,n,z.C  deimpuk-&alir 
i(fubfiit,Soc\n.]anxonfult.n.ioJib.xKom^i\.conff 
x  }  ^.coL i .  v.fecunde.  Cxtcru ahopinionc I>ocii  rc- 
ccffcrunt  Rota  Romaaa  rcfcrcntc  C^S^d.  indecif 
i.intit defeJlam.Kif»inU-n,  1 69  f4evulg.  &pupU,, 
jSifc/?f Aquod ha^c vcrba ,  tuoc  &  co  cafa  non  (int  ta- 
iariva:fcdfolumd(cmonfti:aiifa,  fou  dcclaratoria 
Tci,  cui  idjiciuncur  &  in  tcmporccxcrcmicatcm  dc- 
not^muL^.^.ult.f.decondit.&demQnfirat.  Limica- 
iturquartbutlocumnonhabcachsccrcgula&juris 
jr«fumptio,quando  paicr  rcciprocc  Aibftituit  du-  1 
bbusfiliij,querum  unuscftimpubc^,aUcr  vcro  pu- 
bcs,hoccalu  vulgarisillacxpxclfa  tomprchcnfa  in 
rccipro^a  non  contincc  tacittm  pupilUrcm,  ctiam 
^c[DcAuimji\xhcii$JJamboOMre,v.quodfU 
'  .  '  ibidcm 
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ib;<lcm  BiXcohSzDd.^.Jtvulg.afpupill^r  fulJlituPJ 
.  Bc  Socm.inl,i,n.  5  ^^v.fecundilimifa^ff,  eod,  McAoc* 
lib^prAfumpt.  16  n:z%.  Limitacur  quinc&>  utaoa 
hAbcat  locum  hxc  prxfumpcio',  quanrtr  paccr  ha- 
bcsduosfilicsimpubcrcsunifubfticuic  fulg^riccr» 
altcri  vcio  vulgaritcr  &  pupillaritcr,utputajfi  dixic 
hocmo^o:  Inftitivo  Cajum&Scmpronium  filips 
mcos :    fi  Cajus  haeies  aon  crit,fabfticuo  Macviii : 
fivcio  Semproaius  hxrcs  erit  &  in  pupiliari  secatc, 
dcccflcrit>fubftjf^oTitiu,hociacafuilIafublhtu- 
ciqTuIgans  fadla  Cajo  noncontinct  tacita  p^jipH- 
larcra  m  cjuspcrfouam,Rip.i»/  i.n.  ij i.ff dewd* 
gar.^pupill.V oWi.intraSl.defuhflit  intit.de  vulgar. 
fart  6.n.^8,Z^.in tr0ff.de fuBftit.in  tit.de  vulg.c.  i  .n. 
I  5.&SjciQ.Jutt.i»r<?»/i  i8.n.6$.L  r.Etiimotifunc 
•rgumrnco  du^to  a  cclfanic  racionc  hgis ,  hoc  n.  ia 
cafu  c  flat ilia  ratio,iu  qua fundata cft  aifpofitio^/^ 
rf/Ly/ii»A(?t//<ri.Ecf4niraiio,qiiiat:ftator  non  co- 
gicavitdcpupillirifubftitucionc:&fi  cogitaffct,  ca 
tccifrcr>hacc  racio  ccifac  in  hoc  cafu,  in  quo  conftac 
partrcmcogicaffcdcpupillariipfafubftitmionc,  cx 
q uo uni fiiioru  ca  fccic , illam  n.  prx  ocul  s  h abuic : 
fic  ut  i  c rge>  un i  ca  faci  r  j  fi c  fc  c i (fc t  &  al  r  » fi  ci  pa r i 
ihadofubftirucrcToluiflct.DiircctiutGujlicl.Cun» 
inl.precib.cMeimpub  ^aliisfubftit.  Alcx.  inL  iShoc 
iurff.de  vulg.Socm  Scn.in L  i  ,n.  5  p.  v.  decimo  ^  ult. 
ft\eod.8cibid.A\c'ui  ».  18  j  X)Q.c.inLquamvis,n  2.IA. 
^  pari  ratione.  CJe  impub.  ^  aliis  fubft.^ni  n .  if^cof 
I  \  i.n,6.v  (^illudjib.  j .  pcr  /  iamhoc  iureffde  vulg, 
^pupill.fub/Iit.d\iiriUlfUKk.ihi,inv,  hoc  itatj^  cafit, 
dixit  qao.dfipatcrfcparatimfubftUuitfiliopubcrif 
fi  ha^rcs  no  cxtitcrit,qux  forma  fubfticucionis  f ulg4 
riscft :  &dcindcimpvbcrificfubfticuitifi  ipfc  ira- 
pubcshxrcscxciceric  &  incra  pubcrcaccm  dcccfic- 
ric  HxcpoftrcmafuSft  cuciopupilhriscxprcffadi- 
cicun&camcB  cci^  cocmet  cacita  rulg^icc  in  pcrfona 
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di£li  impubcris :  ficuci  cx  ccxcu  colligJtur  &  aJmit- 
tunct)mncs:  &ramcnibidcipfa  vulg^rijam  facrac 
atcftacor^ cogictcum,cxqap,iIUni  cxprcGc  facic 
illifiliopuhsri,  qucmadmodijm  crgo  cxfrcHa  pu- 
pillaris  fjtt^la  uni continct  tacicam  vulga:  em  :  cam- 
ccfi fola ipfa Tulgaris  cxprcfTa fa cft  alccii ,  afc^uc 
icadcca  ccftaforcogicavic:  icadconcrario.fubflicu- 
tio  vulgaris  cxprcffa  f^cl *  uni  impubcri  roncincrc 
dcbcc  tacitampupilljircm,tamccfialccri  impubcri  | 
fa£U  fuic  cxprcfla  viilgaris  &  pnpiiliris.  Carcc-  i 
rum  rcfpo^dctui,divcrlumc(rccafani  huncdccjuo 
iniftaliipicicjoncqaincaagicur  ,  ab  ilIo,dr  quo> 
i»/j^w^5r)«re,Baniillacxprcfl*apUpillari  s,  dcqaa 
w/y^/»^(7ry«re,inncccfl'ariumatttcccdrns  prxf  p- 
f onitvulgarcm,qu3Ccftdjfpoficio&  ccftanTcncunii 
ipfius  pacris  fincquoficrinonpoccftrupillaris,  /i. 
y adeoff.de  vulgar.^§.lthri6,lnjlit  depupiUar.fub' 
fiit,  &  propcci^a ilU pap;liir. s  dmnino  cara  vulga- 
remconcincc, Mcnocli./i6.  4.^r/y«;77/?r.  ^6,  n.  30. 
Hanc  camcD  qiiincam  limicationcm  inccllcxit  Po- 
litus,/«</j^^//«/'^r//fV«/^.;j.48.nouproccdcrc,qaan' 
do  conftarcc  ccftacorcm  t cl  crrorc  ve^  obrivionc  la- 
pfumjomiGflcpupillarcminalio.  Nam  ubidccr- 
rqrcvcl  obliviQnc  conftarcc  »aca  quod  ptovidrrc 
quodammodonon  pocu-ric,  dicirur  voluiflc  fub- 
^^it\icvc,Tivg.l.  fXi.de  inoffic./cJlam.(^  l.tra^tahatkri 
ffdemilitar,4efiam, 

Limicacurfcxco.uclocumnonliabcac  hacc  pra^- 
fumpcio  &conjc<5lara,  quandoduobus  imparibus 
fadii  cU  vdlgaris  fubnncacio,hoc  cfl,  pu^cri  im- 
pubcri,namcuncucfcrYcctir  a:quahcas  ncc  in  pcr- 
jTonainipubcrisfabiliavulgariconcinctur  pupilla- 
ris  ticiz2  J.jam  hocjHre»virf.fiautem»^ihi  Dd.ff.di 
'vulgar,  &pupillar  fubftit  Lquamvu,^ihi  Dd  C.de 
impHbcr.  ^ aliu fubfiitut.  B ar r  .1»  /.  i 3  4.  ^ibidem, 
Soun.Stu,».)^.verfquartoIimita.ScKif9L,n.  170. 

Vcruji 


Tit.  X  X  devulgari  fuhjlitutlone^-  fq^ 

Y^crumhanc  liiritacioncm  incclligunt.procc4crc, 
quandopatcrhisimparibusconjundim  fubftituir 
▼ulgaritcr,utfiitadixit :  infticiio  Cajum  &  Scm- 
proniura  filios  mros  :  &:fi  C?jr.sf  liic impubcs  c- 
xac;)h3crcsnonciit,rabrtituoScmpronium:  (i  Ycro 
S<mproniushaercsnou  ciit,fubftituo  Cujum,gIo(r. 
Dyu.Bartol.B,ld.Imol.5cCaftrcnr  inl.jam  hocjH» 
re  ,fde  vulgar.^  pupiU:ir.  Jaco.b.  B  u  cr.B  i  I  d.  A  ngcl. 
&  Fulgoi.  in  l  cjuamvti ,  C.  deimpuber  ^  aliis  jub- 
Jlitut.Sqcio.  Scn./Vy  /.'i  .».38.  V^rf.^- limit.jf  devut- 
gar,  Angcl.Salicct.Fulgo(!Riminald.  S-^n.  inl.intC' 
Jlp.mjsTitoM.i .  C: de teflAm.r^ilit  ]o2TiVi  Fabcr,i»  §. 
qua  r^tionen^^iJnJlit.dcpupillar.Jfihjlifui.Ancho^. 
iri.c.Jipaier  n  ^.detejlam  in  6.  Coro.  in  l.  z.n  4.  in 
fin.QJe  impuier,  0*  aliis  fnbjiitut.  per  text.i?s^d.  l.jam^ 
hocjure.verj izzca  mmiUcxo  ucraqiic  fiLftiCvicio 
inccUigicur/i  voiunccis  parcnti^  ^non  rcfiagcrui  &: 
quodqua^ndo  daolunc  fubll  cuci  iaviccm  in  oni 
oratione  confidcrancur  tauqaam  una  perfona»  & 
unumcorjjus  in  unamquamqucqiialicaccm  rcdu- 
{Xuarg.iunics,  y^.hu  ita.C.decadfiC.toUend.  &  idco 
d:£tuminuno  ccn(cci^rinal  urcpctituraj/?r^,/,54;>, 
•  § . Cajo^ff.defundo  injlrucio  inftrumenfoq^  le^ato ,  ^ /• 
tntdieriy§  Titio.ff.d^condit.^  dernonjlrat,  « 
Divcrfumcft,  quando  iubftixucio  fcparatim  dc 
qaolibccfir,nini tanc dcqualibcc  difpofidouc, uc 
/lcdifpoficionefcpacaca)'idicatur :  ob  id  dcunaad 
aliam  non  \ti(^i:i\xxj.iilt.ff.deinjufl.rupt.f^irrit.t$- 
Jlam.lpaterj§Mlt.Jf.ad  leg.  Falcid.  Ec  fubftiiucl  illi 
coufidcrahturiaDqUim  divcrfx  pcrfonac:  &  luac 
Bon  cft inconvcnicn 5,quQd divcrfsc qu^I  taccs cen- 
fidcrcacurincis.ucfcilicccimpubfri  dioacur  pabcs 
fubftiiucu*  cciam  pcr  pupillarcm  cacicAm  :  impu- 
bcs  vcropubcrifolum  vulgaritcr,  Mcnoch.  /zi.  4. 
prAfumpt.ie.n^l }.    Diflcntiunt  Pctc.Pcrtic.&Ji- 
cob.Ravcn.  quosrcfcic  B^rcol.  inl.jamhoe  jure,§. 

Ff    i  M/r, 

-  •      -f         *  -  <        »  ,   •       '  -  * 


4f  oi       2^^.'  2.  de  uttim,  Volmt4t.  ,A  ^ ' 
9K<r^Mb:i.'  '       :    -  . 

Ltmitaiat  fe|iciin6>ift  teftaiiietttii  milicis^m  q[a<^ 

Vul^ariscxprcfEi  1X0«  <^oncir,ct  pupilfarcm  cacua^ 
^  Alciar.m/ 1,». I  z^.verf 4ui4uUt,  &Jni.jO0nturi0fn. 

rifEarationcij  mocirunt:  ^odiacefttnicntoini- 
^  (itis  noo  idmirca0curcoQjc£tur«>&prxrumpclo» 
iie$»fed ejus  difpdficia ittcelii^i  dcbcij n^Uci  fctipfct 
eft ad Kccram.  Vccum,  quodim6  ^iti  ccft<(itie6tis 
^iticumadmiccaQtui  prxfampcioacs.pkferci  cimil- 
lse,^ux^<iiriim  £i?or?mvcl  iilipram  fuorunKeijjri» 
ciU'^f,  £i%M!tu^c\M.'4^i^fMfnpi.i6.  fi:  50.- 
'  Limitacur  o(3:aTO,ut  non  prc»ccdi4C,fi  rcftator  ita 
,f)ibftimitj,(iimpabcshxrcs  uoa erirvelhaercs  cti^ 
^'Ifctttpupillatiaeciitedecefferit'^  (iibftitab  Sempro- 
nium  pcrfidc»comroiflram,Ruin.rd?»jf  io3./«jf».ii^. 

'  Ltmiiatinr noab» aic4on  h;|bea,t  l^tim •  quandi^* 

teftaforTubftituic  quo^d  ^ua  bQnt  ^iiam  tunc&  fi 
^  ikOti  fir  pupillo  •  aQa  camcn  cft  pu]^iiIaris«i!M  vul- 
gariv^orto.i^i^i9is/a^^.tr^/.  1  Mk%:eonj^^iMl.  ptohf 
]^5i  «.i^.eKj  i-^^.  i.  tcnf  s}'tU.  z.lii.  i.^ccnf. 
f  ^ .  ra/.  1     4.  Cra  vec.  cqnf  ^8.1».  x  Q.A{leuoch%  /i^*  4* 

'  V '  Li(nKatai^<f^tfn6>ut  non  litb^t  toeunii  fa«c 

jpxaefu,mptio&con}C<5fcur^^  ^uandocaucucfrerfta- 
tutouc  ccftafneptafcrvcBcur  adUteramfioutjaCe* 
%ttt,fi,nenMa  interpretationc>hoe  cafa  expreflk  vn|L 
"giifis  6oti  concincc  cacitam  pupilarc>Bald.  &  Cac- 
^iA.intpitcib.Cdcimpukii^^luijHbft^^^ 
inLt^f}9  f'^,vulg  %ot\n')KULincohfye.nk6.lik,  u 
iio\znA.conf6i,n  ^^.(^confji  nA^Mb.i.Mcnoch. 
f II 5 .j».  1 7.^^.  3  D . iTenc. uc  ab  4B Iinoi.i^ 

^^n^mn-if  9^4^18  tejlm^^ifMt^^ 

'  /         .        W    M  -  '        s  hi 
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Tit,  .y.y..     vul^rlfuhftmone.  (So^- 

hi^ff.de^vnlg  Gurc.Jae.  &  CorAf.       quamvif»  C  df^ 
impub,  ^aliis juhfluut. ^^ihoil  inl  cum acutijp.miyrk. 
X  6  7 .  €9*1».  1 JideicommiJf.T^nchzvd.in l  uli.  7k* 
I 5  3  ^.C^de EdiB.  Diui Hadr.toUend.  Ycam 
Socitxu«,m/. I.»  jp.x' fpdproconcotdiay ff.de vulgAr^ 
f^pupiRar.fuhflitM.d.\\u\^\\it  duoscaliis,  PiiiT)ii| 
quoLum  .It,  qu-ndo  ftataturo  Cmpiictcr  dicjt, 
quddvcrba  ultaroris  int  Uigantur  fine  i«tcr|jrc-r 
tationchpct^^ifufroccdic  feixccntia  Imolac  &  icr 
quaciomadvcifus  Sald  ut  fcilicct  idhu^f  uipillnis  ^ 
tacitaL/Contincatui  (vib  vulgui  cxprcflA  Et hsec  qAUT 
dcm  ojiniofirmaturpiimOca  rationc.cjuia  ftaca^ 
tumrcmovct  folurpintcrprctacioncnj  frifola.Bar- 
lQ\,inLomnespopul>n  65i.^^i;//?.e5'''«i?.Atquiharcia-  ' 
(crprctstio  won  cft  fiivola  icdm.agni  pondcris  & 
inaxim^utilisnofx  crgaccnfctur  rcjcfta:  fccuddo 
acccdit,q.aodftatucuii;  rc|iticfls  ir>rcrprctationcm  , 
dicicurill^tn  rcmov^rch^mini^jDonp.lrgijxBald. 
ind.l.omnes-populi^n, ^yffd^infiit  C^i«rcu  jt  »q>  lixc 
*fic  interprctatiolcgisd  l.jam  hocjurc^diccndu  cft. 
i^onccnfiiircjcftam^rccipitn.  ibcutum  inccr^rc; 
tttionrmpaflivam  ajurcc  xaamuni,^  i.f  lexfalci- 
dia,M\>\  B2,izolk  ^\cx.ffad.leg.Falcld.  tcrti6>.quanr 
do  fcrba  habcnt  ccna  lignificationcni,illa  nunqua 
dicitur rcjcftajBild  tnl.  i  $  dominhil.^ff.ad Sj/Ilan. 
&illa  nbnimmutai^r,  Bx\i,.in  Auth.fi quamulie^^ 
i^fin  C.deSacrof  ^rr/e/racquihxccftcctca  fignifi,- 
carioalcgcfirmata:crgoc!;cinonpoceft  a  ftatufo 
rcjcfta.  Sccurxdus  cft  cafu^.quandu  ftatutum  difpo- 
iiU>q«iod  vcrb^  ccftamcncoru  intclligantur  adlicc- 
xam>ficutifcripca!cguntur,hocin  calurcftcprocc- 
dicfcntCDtia,BaId'i^^/^^^^^^.«-  J9.&fcquaciu,uc 
fcilicpt  vulgacis  exprcfla  tuoc  H6,c6.tincat  pupiilarc 
tacita,prim6,quialiccr3\ilU  dicicur,  qua^.oculis  lc- 
gi  potcft,/ i.^.i. ff.de hu^qukiniefiam.delent.  Bald.i» 
Zi.n.SX-depatrih  quifil.difirax.Qix igitur itcic|L.U^c 


]^a|iillatis  Icgi  n^a  peflit  in  teA^mento  >  ln 
fi^iptariioti  appailLei»  (eqmtfat 'dicendam  hoc  cifii 


c6tircepurscoi|damfoi:ma,4-i<^^4^  mcjmrt^-^d  t 
^Mmi^kjr^mfQ  hcs?crbis:&:  fi  h  Jtrcs  non^ieric^QdB 
folu^  nonUgicar  rcripca,  fcdoCQCCtalc^i  poiTcTi- 
dero^lciimforma  ipra>crboraaji^rcpiigftate  vr^et- 
tmr.Vu  Igari^  etiim  Vcrbis  ttlis  nrgitttiris«  frhfleres  vS 
cric,concijpitui';  pupillar^s  vcrb  hisftffi  iiiacivis  ,fi 
lia^res  cri  8  ^  iopjcipiiUriiecaccd^ccflferir.Vcrurn  hic 

Jecaadttlcarof  t6ciim  b^b^cqaaaidoYnlg^risfttb* 
ticilciocftconccpcafccuBdam  ((yim^m  yd.iUmhoe 

inrsMoc  pft^fi  hxccs  aQaic;ric,ob  rcpugnanttaoi :  fc- 
Ctts^  Ter^',qaand6  ^onceffct  lcgimrwb  fo^tv  qolfe 
flob  modo  nott  rcpugnjrc  puiillari»  (cd  lii  cttam 
poflfcc  covcnirc:  cxcmp!igcacia>(i  cctlacor  icadixir: 
Inftitoo  iQajttfn  filidm  meatn»^  fubftitno  Senif  to^ 
"»10(11  ;haec«L  eft  for^a  Ytilgarr»' fab&ttacionis >  ilt' 

,gur.^inlfmikn.iixCM}nifHh.  &  ibidem  Ote*  m 
i  f )  MfJtllfgatincinttmr.  A\zx.ini  GM^nHf,  1  ^.fi^ 
diS.  adde,jf  delih,(irpojtlj.iion  rcpugisaccamenhscc 
:formaip(i  pupillaciJedciconTeaireppteft^cam  fic 
etplic8|i4o»il|^t<K>Cajamfi(t^n»c4m ,  &  (i  iple 
h^rcs  non^ritjVci  hasrcs  eritfc  in  pupiliarixrate 
4cctjprcrit^fubfti{UoS;niproQiui9»  cum  icaq;  con- 
^en&ii{n^t]»dWi^^^^  txipdlol  qaoicgicnc 

f  aigari$,(ic  6c  ip(a  pQpiltaris.&  prdpccrca  a  (larurO 
plusiiicAjti;^crc^c^a)  (^uamilla  Yalg^ri^v  Echic 
>^iidcm  calilaniali^  mag.s  prdc^it ;qaat|dd  itt 
^pfi-fbrMir^tg^Hsezfavc  aliqustverlra  fignificantk 
'-teftacorcm  vfjluilTc  fabftitdcrc  eciam  papiiiari^er 
ncfi  dixiiTc^IflrftitapCi^mfiliutnmcumini^ 
«^tfiiiflKii^^,  ttifetl&bfKtio  Senrptdni  nm  >  haee  entna 
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^    ^    tit.  XX.  de  vulgari  fuhjlttktwne'^^,^'  d^o| 

jh^FruftrayicJc^cuitcftatorprotuliircrctba 
fium  racum  impubcrcm ,  &  illi ,  cui ,  vcl ilia ,  &  ci, 
Mcnoch.//^.4 pyAfumpt,^6.  «.-f  8.  C^45>. 

^  ycrumquacftioniscft  ,  q  jid  jurij  fit,  inatrcpii. 
piUicxiftcntCjUtrumniatcrviricat  lubftiturum  cx 
cacita  vcoicn tcia,aii  vcrb  a fubftituto  yiac^icur  ?  Et 

duxfuntpriacipalcsopioioacs.Priorh^^cft.qaoi 
maccrpcrtacicam  pupjllarcm  Dort  miuus  atq;pcr 
-xxprcflam  a  filii  pupiiii  fucccflionc  cxcludacur* 
Chifflct.  defubjlit.  cftp,  i  y.uerfefl  0»^/i>>Raj^hacl 
Fulgofias ,  in Ifin.  C.  de inftitut. ^ fubftitut.  Chri- 
floph.  Caftcl.  m/./r^a^&#/^,&ibiCato5acci;s,DcCi 
in^  notah,  Curt.Juf);  n.i6.  C. deimpub.  c^  alii^fub^ 
ftitut.  Yigilius,/» pfinc.  Inftit.  de pupillar.  fubftitutl 
Vacoii.  lib.^.declar.6yn,io.  Vafq.  de fuccef.pro^reftT^ 
lib.  i^§.  1 5  .n.6o.u^q^adn.  i  o^.Coanan.//^.  jo.  com* 
zfjent.iur^vil ^.«//.«.i^.Paul.  Lton.devulgar  fub* 
Jiitut.n.i  iS.Soarccz  inaddit.adGomcizJib.i.va^ 
riar.  refolut, f 4  »  i  .  D  2 u :  h .  in  1. 1  ;n^i6  ^  .jf.de  vul- 
g^r.&pupiU  quod(i;parficratiDciprcfliarq;  caci- 
tul.cum  ^uid,f.ficertumpetaiHr(i)^  rc  gulx ,  Uam 
hociure.ff.devulg.^pupill.  quavulgaris  ad  pupilla- 
rcrtl  trahicur>fcandumfic,nifidc  cxccptionc  clai^ 
ddccatur .*  at  pupillaris  C\ic  ia  fpccic ,  /.  Papinianu^» 
8 .  S  fed nec  impuberiiy ff.de  inoffic.  teftatn.  c.fipater.  de 
teftament.  in  6.  Gvc  in  gcncrc  cxptcfla  cft ,  matrcm 
papi]licxcIudir,//rm^/^,/^/.y/  vero  fubflitutio,  C. 
deimpubcr.&aliiifubftitut.(i)q\iod  nullus,  in  uni- 
vcrfo  jurc  tcxtus,  jiracccr//  /.  precibk6 ,  rcpcriaturi^ 
<juiprobct,quodmatcr  lilii  iliftituti  fubfcicut^m  • 
vcoicnccmpcrpupilUrcmtacitamcxcludar,Jrff /» 
/.  1     5  z. ff.de vulgar.&pupill;  jsLCindilp^ecibtHyn.^;. 
ibi,pcc.n.i^.Y'ACon.d.dec/arat.6ij.h.  10.  Chfflict, 
d.cap.  1 5.  Quacc  nc  ptcccitaca  q^uidcm ,  i.prei;ibtt4, 
adhocadduc^poccrit:fcd]ongf  tlium,  (jUam  co- 
munitcr  patatut,  fcnfiihabcbu,  quu  difcrcis  rcrbis 


i^^^        tik  I.  ie  uififn.  Vohmtat 

Impp.ibi  tcftati  fint :  illu|n  articTjInm » ic  qto  cir- 
ca  pr  matsifubftitiitfonis  cafum  rcfcribuot  ,  noa 
«flcinccrti  juris.  Dc  ccctbcrgo  jurls  rapicc,  (juo(f 
a'iitcilld$Irrjpp.pruclehi"umrcfponfis,aut  C^elaru 
rcfcriptis  dcfiQitum,nullamprorfus  dubicationcm 
admittatjiltamtcxtus  partcm  accipi  ,minimcautc 
adfcntentianuUisantcilluJrtfcriptum  jHris  tctti- 
bus  comfrobatatorqucriotcrtebit.Etfiomncsio- 
•ccrprctufenfus  ^ALprecib.C.deimfub.  (j^aliufubfti' 
iut,  dil  gcntcr  Cxpcndantur>isomniu  c6mmodif- 
fimus  videcur,quodfpecialcilludjusin  rcftamcnra 
militisfic.  utfub  vutgarinoncontincatur  cxprcffa 
pupillaris.-cummilcs  juris  fabtilitatcsignorat:  & 
quodquis ignorat>nc  vcHcquideintcU  gatur.Vcr- 
ta  rurantum  in  militis  tcftamenro  obfci  vari  dcbcr, 
i.  i.G.rf^/^y^^OT.f»i/i/  ncclcxtuncfupplctrfcdrafum 
DmilTum  i^iox\Mityl./lmilesunum,6.^  l  fnilesit4,n, 
j^i.f,deieftam.milit  Vcrumhilccnonattcntis,coa- 
trariaopinio,  quod  nimirum  marcr  pcr  tacitam 
pupinarcmafilu  pupillifucccffionc  non  cxcluda- 
ttir,cftrcccptior.Bartol  Alcx.Jaf  Zaf  Socin.Rip. 
Alciac/»  /.  z.  ff.de  vulgnr  ^pupillar.  glof  Bartol. 
Gaftrcnf  Bald.&  Jaf.i;?/./».  C.  deinftit,  fubftit. 
Guilicl.Bencdi<3:.i»r/iii|»«M'n  mater.^vulgn. lo). 
104.  &  inmateriapupiUjirie  ,  h  88  Covar.  4 
Af^icX.decifj^M  ^.Anron  Gomex  lib.i.varia.refol, 
,^.4.7^  g.Iman  iGofta,i»^)i/)/r/er.i»  %*part.in*verb$ 
fuperftitemntre^n,  4  deteftam.  in  6.  Simon.  dc  Prart. 
de interpr€t,ult,voiHntMb.^  interpnt.iMub.O  jol  ^  n. 

^ .MzQtic.deconieS.ult.volunt.lib.  ^.tit.  i  j.»  18. 
hunccl.Volit.in traS.vulg  fubftit  y .  ^udft, principaL 
in  i.effeHu.  Z.if  ^.fextU4  effi6fm.  v  limiiatur  primi, 
Ccphal.^^»/5a9.».5  iMcnoLh.lib.  ^prAfumpt.  j^. 
n>i  &  3  9.tu  (i)erprimorcfponfo,  ini precib.C.di 
irrfprib.^^aliiffubftit.ni^ACUxm/nqnixint,  ibi  ftatua- 
nii:  fub  Tulga.ipufillaris^dcfcdtivucriwlmjpcrato- 

#  r 
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TtK  XX.de  viilgaH  fuljlttutione.    Co  f 

risttfcnpruutpotcomi^cscafusfubftitutionu  noa 
complcftcDS  ?  ac  fiibicoDtincaturpupiUar  s,  vc- 
rifTIma  cfTc  commuoc  Dd.fcnrcntia.quumlmpcra- 
rores  clarercrcripfcrintadmatrcpcrcincrc  fucccf- 
fione :  tum(  i.quod  lcx  difpcnfat;ve,cohtra  rcgulas 
3uris,patri  pcrmitcar(i)uc  filio  tcftamcntu  condat, 

,&illi(i;quecun^;fub(Hcuatmatrcq,f5;aluauofa 
filiifuihxrcdit^tc  cxcludat  6nc  caufa  ,  quod  ipfc 
filfUsnDnpoflct,/?^/i».$  fednet  iwpub.jfJeinojfic.^ 
.  tejlamx.fi pAterJeteftam.  ind,  quare  cu  ha:cdifpcn- 
Tacio  fit  coatra  jus  &  confequcnter  odiofa,nfiinim^ 
ab  cxprcffa  pupillari  ad  ca,qu^  prorfus  tacita  cft,& 

nullaaliarationc,quamnudaj\irisintcrprerationc 
aiticur,calis  facicnda  crit  cxtcfio,ut  matcr  aludhio- 
fa  fil ii  fucccfiioncqi^a illi lcx in  folatiu  libcrorii o-^, 
mifrorudcfcrc,cxcluHacur.6dicfxn.ilI:Edifpcafa- 
tioncsconcrajus  &  exh^rcdacioncs^rcftringcndie 
potiusfun.  quamdc  cafu  adcafumcxcedcndcc,  & 
perfubauditosinccUcdusnon  cft  induccnda  hx- 
rcdicacisprivacio,r.  i.^  finMfil.Preshyt  lib.6.L  cum 
qHiJa.i^.jf.delib.  d^/^^yy^.Carccru  hanccommuncm 
fcntrnciamDcl.nod  codemodo  cxponunt,  aliqui 
cxiftimant.macrcinmcdiocxiftcnc^.pupillarcnul- 
lo modo  vulgari  inc/le  glof  P.  rr.  Ruin.  & Rip.  int. 
Centunff.de^ulg.fj^puptU.  Alii  concra  fcnciunc  Cf 
niiTnirum  cciam  macre  cxiltcdccpuj-illatis  tacita  ab 
inicioinfic,npncamcopuie&  fimplicitcr,  fcd  fub 
Huplici  conditionc:unaidtrir.fcca,fi  maccr  Bo  crit, 
quiaaucnoluit^aucdcmcdiofublacanopc/riccflc, 
&  ha:ccftrcccpcifiimafcnteciaMcnoc./4./>r<«/««7/>. 
^o.pertotu.VsLUtjnl.i.n  166.^167  ff.  de  vu/g.  ^ 
pufil per  l.  fln. C  de  infiit. &fuhfi.^i  n .cacica  pupil larifi 
ab  initio  non  incflcc  vulgar:,ncqui  Jecx  poft  fadto 
nafccrccur:&^>c6fcqucsmacrcrcpul/a  vcnicccsab 
incc/Jatofucccdcrcr,  fcdmacrcia  mcd  o  cxiftcntc 
arqsrcpuifajYcnicntcsab  ir.tcftironofucccdfi^fcd 
fubfticucoJQc*cft,crgo  abiniciopupiiiaris  yulgari 


*^  fitfi  iniitttm  aliqiriPetn/feptcntial^^ 
utdicant  ,  puptUacchi  tacitam  s^b  inirio  c|uidcm 
ooAiaclte:  jiisauccmcxportfidQ  >(i  cafiisf  cvcoi- 
at»perifitef^tetaiionetn  caeitapiipQp 
dticete :  tamcii  prior bpiAid cfi^rolwiHbr.  E t  lit)^ 
jusinvcfiigatibnisutrumpu;i41aris  ciiritiabinicio 
iada&aioc^igattJi>aQ  ver6  nullonipdoyQigart 
iafitytnatre  i'a  biedrof  edf!Mlr<!r;^tilnp!e)^^tiiim 
hoftris adfcrcur  ? qiod  vidclicec fubfnt  itus .  ex  ca* 
,cita  piipill^i  admittatur.j.matrc  a^  pu^lluna  prz« 
iriori^ttte iuiiif  repiidiaAce  |  /afac  nc^Ir^ciicb tttfar- 
rempcranDiipcrfercfilio,qui  ncquaduafti  admit- 
rcrecur  ab  initid  pu^illaris  non  intclli^eretilxiii- 
dtt&^f  qitia:p<miisrtetiicli  tibus  ab  i  ace&ato  CQiie  lo- 
cusforer,  Mcnoc.L.^fr£fufnp.^o.n.zo.DsLUt.  inl.i. 
^nli^T^ffde^vui^  ^^/^/</>r//.6actcrumreccpta  illa  feo- 
ftnHa^^Qjd^«^  YcAiktibtmJil  £acita 

p^pili*cm,ebfftthitSfttb^u^^^  eirpiFi^>amp)ia-' 
tiirpymo  ucidcmjuris.fit  iiitcrris  S^axonicis.  Nani 
ITcec  inCohftitHt.^iixpnfi^ri  \:tit.iixiuiinfittbaj^ in 

fafTen  tfet  fttbftitiitioii  feetO??utter  ber  &rf tfe  e^etr 

Mtt(6uttcv/i,ntccf)\legitima^tnant^ 

^tla^cn  n)er&e/ober/^gf  eic^  fa(cbei^t?6er0aii^cti/ 

%v\c))icSuhftitutidnacfcfia^€n  fct}u  mDcf)t^ /fcicteii 

*>nO  Ommen  f .  Undc  alicua  vidcri  poflic, 
pcrpupi^i^fn^prbrfirsiacitaQr>  ful>  vulgati  cott» 
tcntam/iacctria  S^oaicisin^atrcm  non  quidem 
aicgicima >  (cd  tamien  a.rcliqua  iibcrorun^  riicce& 
£onfi  txcixidi  f ofie«  mnifiii  pr6p£ccilla  timVerCfe^ 
«a &  gcneraiia verba ;  ^Wdttert  faUcniet  ftitftitit^ 
wciccmo^ne  i)uterfd)etD/n)iet)jcfubrticutiongtf 
fc^affen:  cameafciieiidu,  illam  confcitutio^g  aoa 
patns  tcfUtorh^aadiberoiiiiled  poriifs 
triscditacflcj&proindehaiidqua^iiaco  fpe6tarc^ 
litpcrf  uf  iliarcittbi(titttC(oAcmpcacftts  ucita  coa- 
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rra  intefprettTrcccpra  fcDfthn^  ,  i^bToro  Saionfcoi 
matcr  afuccc/TibncliberorS  rcmovcarur.  Ica  ii.  fa- 
vorc macris confciciirri  ift  cjus  pdiu  rerorqueretnn 
potiuViniuscoTjJHcuc-oriisrerifumcfrc,  guprlmti. 
ccriiii  bmhib.oiTininocafibuS;  ifli  quibus  j'lrccivi- 
liaucCanoi:icojuxcarcccpri(]iivlas  theoricas  Dd» 
pcr  pupilFartm  fubftiturioritrri?  ctiam  a  I-sjirima  fi- 
bi  dc  bonrs  liberorum  'dcbira  >  uotca  cxclufa  fuic 
(ucfuDCcafus  i.cxprefTar  difpofic  onis  patcrna! 
quandofcilicctpatcr  dafc''&  diferr^d^rpoiiic.  ma-^ 
trcmcxclufamcdcdcberc,  2.  c\'prcfli  pupillaris. 
j  .  pupillaris  concer.ta:  fub  rcciproca  &  compcn- 
diofa,  4.  pu^illar.sfuS  vuTgari  quidcm  contentr 
cum  ^jWcxprefljaurracfriVcftatorisvolunta 
erclufidttcmacrisconcurrir,  <?cc.  In  ccrris Saxon:- 
ciscxconftitucionci  la  novalceicimam rifbercdc- 
beat;  ficrgd  cafuspupinaris  ticiro^ 
Saxonic&-ribn  comprchcnditur  ,  fub  ddpolirionc 
juriscommunismancb)t>Dautli  inL  \,num.  170. 
ffje  ^iitgAr.  i^pupill.  A  m  p lia  r  li r  fc clj  h  tl  6 ,  u  r  cj u  cm  i 
admodum  maccr  impub^ris  cxcliidit  vcnicntrm 
j>crpupil!arrmomDinx)tacicana  ritaidcm  fit  in  A- 
viapupilli.  -  Aviacnim  fucccJit  in  locum'  macris, 
&^lcx  &  ftaTutum  loqiicns  dc  patrc  vel  mati  c  com- 
prchcndit  Avum  &  Aviam,  UufTay  1 9$  infin,f,  dej 
V.S.  Inefeminm  3  6.ffdenegoc.geJl,  Giz{[\^  fHhfitn^ 
tio.quAjl.      &J  }h  Daath  m  /.  Khftm:  17  i  .Jf,  dt^ 
^ulgxY^&pupill.jubf  n.  Ampliacur  ccrti6  ,  uc  patcr 
quoqucfublticummTcriicnccm  cx  racica  pupillari 
cxcludat,fi  Avusncpotcmex  fiiio  dmancipato  ic- 
/licuat,cricjacfubftituatvulgariccr,Gra!r§  fuhflitu- 
Uo,q,^4.  D2mh.inl  \,nur?2.  iji^ffdcvulgar.^pu^ 
pillfublifttit,  Ampliatufquarco^ucidcmfirin  fra- 
rrcaucutrinqucaucpcrpacrcmconjundoilli,  cui 
alius  vulganrerfubfticutusfuit,  nam&cju^modi 
fraccr  vcnicntcm  per  fubflitutioncm  pupillarem 

taci- 
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tacitam  rcpellic>ri  pater  multis  lcgatis  honoratnm> 
oQcribus  ha;rcditariis  implicari  noluir ,  ac  proindc 
ipfiusfavorccxtrancumaliifiliofubftitucric:  tunc 
cnimrcgulapioccdit,quod  non  prflefumatur  tcfta- 
tor  filio  fuo  extraneam  pe.fonam  pra^poncrc  >  /. 
Cfim  actitiftmi, Cod.de fideicommifl  cum  avti^yf  d(u 
condit.&demonfirat.  Ca:tcroquin  potior  cfl  fublH- 
tuti  caufa,  quum  cnim  patcr  exclufcrit  filium  ab 
hsercditatc (ua  &  ci  fubftituium  vulgarcm  prxcu- 
lcrit,  multomagispr^Efumendum  cft.  quod  a  fia- 
tris  fucccfiionc,qua:illiminocijurc  dcbctur ,  vo- 
IncxiticmommGhff»^  fubfiituno,qudfi.  i^.BAmh^ 
inl.  unum.  1 7 i.jf  de 'uulgar.  &fupiUar.  fubftitut. 
Porr6,reccptaillafcntcntia,  quodmatcr  cxcludat 
Ycnicntem  per  tacitain  pupillarcm,contcntam  fub 
vulgarieiprcfTa,  Limitaturprim6,quandomaccc 
aut  aliar  pei fonasr,  rcl  antc  pupillum  moriuntur, ycI 
pupill»  haricditatenn  fibi  dehtam  rcpudiant>  nam 
tunc  fubftitutus  pci  tacitam  pupillarcm  adinitti- 
lur,  Dauth  in  Li.n.iji -ffJe  vulgar.&pupiUar.fuh- 
fiitut.  Limicaturfccundp ,  quando  cxtant  conjc- 
<aur3E,quibus<oUigiturto{l:acorcmvoluiirecxclu- 

derc  macrem,hanc  Mcnocli.fti.^  prAfumpt.^  ^.».4. 
Prima  cft  confcdlura,  quae  ducitur  cx  diftis  cxtra 
tcftamentum ,  ut  pu ca ,  li  tcft.ator ,  aatcquam  con- 
dcrcttcftamentum,dixit,fifilius  mcus  morcrctur 
impubcs,nollcmcjusmaciem  aliquid  habcrc  ,  nc 
obulum  quidcm,Bart.Rip.&Socin.Jun.in/.i.jf:^/e 
rjulgar.  & pupiUar.  fubj!iiH(.  &  ibidem  Riminald. 
Jun.»«;».2.40.Batr.  confil.  5  j.Socin.fcn.r^?!»^/.  i). 
num.^Mb.i.Kmn.coy^f  ^Mb.^.({nodtSLcitz'\fU(nh- 
ftitiitio  pupillaris  obfcura&dubia  dcclaretur  a  vcr- 
bis  contra  prolacis.  Diflentiunc  |?oIit.  in  tradat. 
de  fubflitut Antit.de  vulgar.pArticul.  6.num.  24.  & 
Z^CintraBJc  jubiiitut.intit.depupiUari.numer.  18. 

quod  verba  illa  a  pacre  tcftatorc  prolata  antccc- 

ftamcn- 
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ftamentucn,prainimaoturproUta  calorciracuodi^ 
&  odio  quodam  crgauxorcm.&ijuod  teftator  pr^- 
famatur  rcccfllfTc  ab  iftis  Tcrbis  cpndcado  tcfta^ 
rnrntum,  cx  qno  poruit  cxptcfsc  cam  privarcfa- 
cicndopupiIIarcmcxprcflam&:  no.a  fccit,  fcd  rc- 
fpondcnMcnoch  Ub.i^frAfumpl  ^-^.  num,^^.  noa 
p  rx fu  mi  o d i  u  m ,  c u m  fi c  d el  i  cl  u m , 7.  tnerito , / pro 
jocioy^lxumpater.^.rcgo^Jf.  dehgat,  t  Sz  in  dubio 
vcra  dcbcact  fumi  in  mcJiorcm  &  hcuifTniorcm 
fcniam ,  cap.  t  exfr  JerepiUur.  3c  verba  irta  a  tcfia- 
corcprolacapr^efumidcbcadcquodjiiftis  dc  cau- 
/is-vclicad  matrcm  nihil  pcrvenirecx  bonis  filii 
dcccdcotisin  pupillari  artatc  j  &  ccflatorcm  cfle 
pr^fumendum ,  idco  nih  l  eiprcfliflc,  quia cxifti- 
mavic  ,  fc  vuUintaccm  fuam  dcclaraffc  cx  prola- 
cisjam  vcrbis  a  quibus  reccffiflc  non  apparct.  Et 
hasc  vcrba  a  rcftatorc  prolaca  cxtra  tcftamcntum 
probaripoflunt  pcrdaostcftcs,  Covn.  confil,  159. 
lit.  z.  Parif  conpl.  34.  num,  }6.  lib.  1.  Mcnoch, 
lib.  ^.prAfumpt.  ii),nHm,\6>    Idcmquceft.  fipoft" 
tcftamcntum  tale  aliqaid  dicar  ccftacor.  Bald.  ifi 
l.precibu6  ,  num.  1 1.  Cod.  de  impuber.  ^  aliU  fuh- 
Jiitut.A\cx2nd.inl.i.num  3  z.ffl  de  vulgar.  pu- 
piUnr.  fubflitut.  qucmadmodum  cnim  cx  ancccc- 
dcncibus  fcqucncia  declarancur,  ica&  cxfcqucn- 
tibus  dcclarantur  prxccdcntia  &  adlusquaotumli- 
bctpcrfcdus , rccipic  formam, non  quidcm  djfpo- 
fitoriam,  fcddcclaratoriam,  /.  hjiredes paUm.^.ji 
cfuidpofl.f.dete/iament.  Sccunda  conjcdiura  dc- 
fumitur  cx  vcrbis  pofitis  in  tcftamcnto,  fi  tcfta- 
tor  (i.)  matri  pupilli  rcliqucrit  aliquid  &  flmul 
juflcrit  cam  cflc  contcntam,  ita  utde  cjusbonis 
ajrnplius  non  pctat  ,  dummodo  le^atum  illufl 
rdiilum  fit  mulicri  a  fubftituto  vutgari  ,  nam 
luflcpatcriflcell  gicurfubftitutum  matri  prxfcrrc 
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tttmmatii  clTct  iclidum  a  filio  inftitutopracftan- 
dum  ,  nam  cum  cjufmodi  legatum  ftatim  poft 
mortemtcftacoiisprseftctur ,  matri  autcm  fucccf- 
fiofiliinonaritc,  nifipoft  ejas  obicum  dcfcratur, 
fieri  nullo  modo  poteft  ,  ut  cjufmodi  legatuni  a  fi- 
liorclidlum,matriobftct,  quo  minus  filio  luccc- 
dat^prohibitus coim pl'iF pctcrc cx una caufa ,  non 
ccnfetui  prohibicuscx  aliacaufa,  /.  Faula  CaUici' 
no.ij.§,  i^ff.delegat.  5 .  &  alia  caufalcgati  a  fi!io  rc- 
liftijaliacaufafucccffionisio  lixrcditatc  filii  cft  , 
&  icaeftcommunis  & rcccptaopinio ,  Anton.  Go- 
TT\cz. lib.i  .variar.refolut.c.^  nftm.  10.  Graff.  §  7«^- 
pitt4tio\c^:j\.nurn.  f  Mcnoch.  lib.^.prAfumpt.  3  9.  n, 
j^j^Dixith.inL  i.num.  i  y6:ff  devulgar.  ^  pupiS. 
fubftit.  Tcrtia  conjcdura  cx  vcrbis  in  tclfcamcnto 
pofitis^prpmarriscxclufionc  colligitur ,  G  tcftator 
aliquid  uxori  rcliqucritjdonec  vitam  fcr  va  vcrit  vi- 
dualem,&  ipfa  in  viduitacc  nbn  fteterit ,  fcd  ad  fc- 
cunda  vota traofivit,  ita cft  magis communis  opi- 
nio^Mcnoch.  lih.^.prAfuT;(;pt.^  9  num  5S.  GraflT^. 
fub{litutiOiqu&ft.\  i.num.4.  Idcmcjjcft,  fi  tcftacor 
uxori  dcccm  rcliqucrit,  fi  non  nubat^Mcnoch.  //. 
prAfumpti^  9\num. 58.  Si  cn?m  teftotor uxorcm  fc- 
cundo  nubcntcm,ncquidem  Jegacum  habcrc  vo- 
luitjfcdab  illocxf  lufit  mukouiagisatota  harrcdi- 
tatccamcxclufifrciottliigitur.  Quinimo  idcma- 
liquibus  clfc  videtur.uxorc  ad  fccunda  vota  tranf- 
cuntc,&  fitcftator  in  fuo  tcftamcnro  dc  fecundis 
uxoris  fux  nuptiis  nihil  dixerit  ,  quum  pcr  ralcm 
tranfitumfiatinjuriafilio,//?r()j(^^A:/;;3«5,m  ^"iurhent, 
denoneligendfecund.nubent.  S:  marito.rujus  con- 
nubium  contcmnitur^iJy/^/iw^^/^^i  /«/^/^i^w,  in  Au-^^ 
thent.de nttpt  ncquc  pr5Brumcnduincrc,quo4ccfta- 
torhanc>muIicrcmfucccdcrc volucr.t ,  qua:  fibi& 
tiliis icjuriam  intulit  acquc  odiofa/adta  clt ,  ita tc- 
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flent  Angcl. in l.precibus,  &  ibidem  Dcc.  num  \6 
'uerf.^.fetentaopinione,  Qom.conf.xlJib.  4.  Mc- 
nOi.h.lib^.pr4fHmpt. 3  9.»««,.  i  j.    Vctum  contra- 
mminhocjunsarciculotcncntlmola»»/  z.mm. 
I  I.  Alcxand.««OT.  j  i.  Jar.««OT. 3  x.-verfcirca  fecun'' 
dtim.fdevHlg.t^puptllfubfiit  Aaton.Gomcz.//^.  r 
cap.4,.num.  1 1 .  0'ibi ionzz. inaddtt.num.  j  i.  &  cft 
communis  opimo  Gr:.a:  ^.fubfitutw,q.  3  i. 4. 
L)auth./»/i.»«OT  17S  Jfdevulgar  &pupiUar.fub. 
Jittut.  noncnimqu:EltbctinjanaiBaucitJcgati  ad- 
cmp:.oncm,vclhx.cdit.-icis,nififitgravis,/.,,«/». 
ffaltmend  legat.  trai.fuum  autcm  ad  lcc  jnda  vota 

injnimcccc.ktiij)jurian2gr:,vem&talcmobquam 
to(tatoraluauo(ahl;i  fucccnionc  matrcm  cxclu- 

dcrcin  dub.o  voluiilc  prxlumatur,  riiaximcjure 
Canooico,<juo.Uccundas  nuptias  ica  cxofas  non 
habcc.utjus  c\y x\c,c.findefecund.niipt.  &  nulla  lcx 
.cft.<jua:niatrcmipfa  -  proptcr  fccundas  nuptias  a 
fucccflioncfili=crciu.kt.  Quar;acft  conjedura, 
fitcftatorfu  ftituatplcnoiurc,  nain  his  vcrbis  fi- 
gnifica!:  tcflator  fe  cx  luHcrc  macrcm  pcr  tacitam 
pupJIarem  ,  Baitf.l.  confil.  i  ^M.u  hmi. canjil.  1  j. 
num.  z  Simo.i.dcPixt.confil  61  j^i.Mcooch. 
Ub.4rprifut7ip^.^9  num.6  6.  quia  ha:c  vcrba  ,  plcno 
jurc,ligni.>icantiD  totuqi  inccgraliter& fmcahqua 
diannatioac.l.forw  autem.fdelegat.  Sicrgd 
vultbonaiBtcgral  terdcvcnircadfubUitutum,  ct- 
gomuhcrnihilconfcquipotcrit.  Quintaconjc- 
iVarz.  cl\,  fi  tcftator  rclinquat  uxori  Jiquid  ccrti 
poft  mortcm  filii.  cui  fubftitutio  fada  cft.maximc, 

fiidfiatpcidiaioBemtoxativ2m,Bald./»/./»-mW 
»/</».)!  C.deimpuher.(^aliiifid'ftitut.  Sfo.tiaOd- 
Auidefitbftit.puptUftr.quift.-j.  -verftertin  conje^ura. 
MiaucideconiecJ.ult  volunt.lib.j.tit.  15. »//«>.  14. 
5cxta  coiJjcauracft,fitcftarorfiIio  impubrri  fub-  ' 
ftituit  Ticium  vuJgariter  &  cum  gravavit  per  fidci- 

J  com. 


■*  7 
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A\mnA,inl,z,num.  ^  6»  verf.  alitfs  effcajki ,  jfl  dc^ 
vulgdr. fHfiUAr.fubJlhM.  Sepcima^conjcdiij:! 
cft,  azpr  ic0iaimi(e'ric  adylterian^  im  vita  teftatd» 
ris,  vclaliasgravitcrcum  affcndcriti  ita  uc  tcfta* 
tbr  eam  odip  fuericpr^fecucus ,  Anton.  Gamcr. 
tU^.i.fV4ifiar.f^folutcap.j^'.hum.  x6.  Kfe^och.  Afr. 4^ 
fr^fumpt  ^9.num.6y.GT2(f§  fH'lf{litutioyq  j  i.nn. 
fV€ffquartaconieciura,Osi\xth  inf..\JiMm.ito  ff.dt^ 
^fiigar.^pupillfir^\i\xm  eiiifQ  &  iiiimldaa^ »  qu|e 
IfbterccJuat  inter  tcflatorci^  &  lcgatarium  ^Si^ 
ciuotrucpr^efumatur  a  tcftacore  Icgatum  rcYOca« 
tnmX$^-m^^ff.490dm  ergdhoc  qao<]oeo* 
^erabf  tufi  ut  prsiiimatar  tdtator  ^jafmfodi  bdiofi 
pcrfoDmoluifrcrclinqucrc  :  quum  in  legato  gcy 
iiecali  &  favorabili  06  coai;incantttr  perfpoa: ,  qaas 
tcftiicol:  odioproXequtattts  fait»  liL$f!fi^.t  t . 
ciw  Titius  Damam£\delegat.i„  lAcaoch.lib.  4./r4- 

24^1x1  juriseft,  iipoftmortenl  tefl^torisvrreiite 

adhiicpapillo,  viriuafluprum  filuofFcrripaciatur, 
ajutaliquidaliudiqhoaeitcagat,  nana  dchoccafa 
pcrfubiiKUtum  veaientebiex  t^ci^  pupiltari  ex- 
clodicur ,  quum  cnim  ob  fluprum  cfficiatur  fuc- 
ceffibneindigna»  8c  amicC^tju$  quds£it;umi  ai;^uc 
liberortiinf^celEpaepi^uCexcp  fcntemia 

\olunt  Forfter.  ifeyiiire:^//  ab  intejiaf.  tik  3 .  de fucceff. 
ajcend  fall  j.  Ludol^h  Schx^id  intf^aSat.denupt.S» 
duodecimo  ysdua  inhoi^ffle  vivens  j  multjd  magis  ez- 

'  cl^diturijure  qu«rcndo,Bart  tnL^t.mm,  5  4. 
bidemSoci\i,J\Xix:nftm.i  17      KifA  nUm  ^^^ff,  dcj 
i/ulgar  f^pupiUa$:,jhatqn.Gomfz.Iib.  i.  variar.  re^ 

^t^txap.4r'nuifk^  lo.^er^.  tertib ex eoHditiefue ,  Me« 
noch.lib,^.prajHmpt,  5  5  fium:  7  5 .  Grafl.  ^.  frtbjlitu^ 

v  tr^  .    7:  -      ,     -  ff.df 
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Ttt  XX.de  vtdgarlfubjlitiitione. 

ff.devulgar.^ pupHlar.  ubi  dicitliccc  diflcnfcnnt, 
ind.l,L.  \mo\.num.i.^ibidem  k\zx.num.4fi.z2ii2,''  ' 
tionc ,  quod  hic  nuUa  voluncacis  defundli racio  du- 
cacur,  pcr  quam  maccr  cxcludi  ()o/Iic  ,  quum  pcr 
morccm  finica  fucric  j  camcn  ha:c  communi  fcn- 
tcnciacaihilobcflc,  quodimd  cx  communi  &  rc- 
.  ccpciflima  Dd.  fcnccucia  h^c  conjcdara  provc-  i 
niaccx  voluncaccccltaroris, quum  vulgarisabini- 
cio  concincatpupillaicm  fub  condicione  ,  fima- 
tcr  haercs  cxccc,  crgo  fi  non  cxccc  harrcs,  ut  quia  '  ; 
non  vulc  auc  non  poccft  cffe  ,  uc  hic,  lubfticucus 
cx  voluntacc  ccftacoris  admiccitur.  0£lava  con- 
jcc^luraclt,  fimaccrnon  fic  capax  hcxrcdicatis  ,  uc 
quiafiliocucorcmnon  pcciit)  cumadfecundas  nu- 
prias  cranfirec ,  hoc  ciiim  cafu  privotur  fucccflio- 
ne  filii  y  L  i.  §.fi mater.jf.  ad  Senat.  confnlt,  TertuU. 
.  cciamfi  a  picrc  ipfi  filio  fic  cxprcfsc  fubftituca,  §. 
Ji  autem  tnteUm ,  in  Authent.  de  nupt.  Ac  cxclu- 
fa  macrc  venic  fubft  cucus,  l.fin.  Cod.  de  injlitut. 
0*  fubjlitut.  Mrnoch. /ri.  prAfumpt.  89.  numer. 
70.  71.  Grafl!  fubfiitutio  y  qui>ft.  j  i  numer,  10. 
Dauch.  in  L  i  .num.  1 8 1  .ff.de  vulgar.^pupillar.  No- 
Ba  conjcdlura  ducicur  a  cos^dicionc  pcrfonxfub- 
fticuci,  ucquando  fubfticucusfuic  magis  dileftus  .  ' 
i  tcftatorcquamcjusuxorpupillimatcr.  Excm- 
plumprimumcfl:,cumfubflicucus  rftcjufdcm  tc- 

•  llatons  filius  fraccrquc  pupilli  infticuci ,  &  hic 
, /trcs  cafus  func  diftiogucndi ,  Primus  cafus  cft ,  7 
quando  fraccr  fubfticucus  cft  folummodo  uccri-  .  , 

nusjhocin  cafuclarumcft,quodmatcr  non  cxclu- 
dicur,  quandoquidcm  ccflac\racio  illa  aftciilionis , 

'  qua  mo vcri  pocuic paccr ceftacor ad  anccponcndum 
hlium  fuum  propriaj uxcri,  Socin.fcu. /.  i.num^ 
30  ff.devulgar.^pupillar.  fubfi.itut.  f^ibid.  Ruin. 

.  num»  ^^.verfprimue  eff,  Bcro.  incap.  KaynHtiu^^nu. 

'  45    de  tefiament,  &  Riminald.  Jun.m/./>witi^5, 

i   ■  .  •       •  •       "  /       ^     •  ■ 
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(Ji^      , .  llb.  L  dc  ulthn.  Voluntat.  . 

6t<^  QjfifTipul-er.  ^  ali'^  fuhfiittit^  Sccundus  cft 
cafjis^quaniiofratcrutfinq  icc/l:  conjun^tus,  hoc 
iricafu  pfasfortur  frater  rubftirstus  cxclufa  macrc 
itjjcft  communTsopinio  Ts/lcnoc\\.lih.  prAfumpt, 
59.«//;/r.7p/^  8.0'  h  '^^^  caftis  cxrcnciirur  utlocum 
cti^in)l).abcatqaahdocfi*cr  luKIticurus  nepos  cx  fi- 
]iotcRatoris,Ripa/>z7  Lucinhntim.  ^^Q.uerffedpA^ 
reat  ff.de  vulgar  (^pupiflar.T cvtiiis  eftcafus,C]uaa- 
dofratei  fubfiituius  eftXoIurn  conjunftiiscx  latc-  - 
tprcpatris  ci,cui  fubfticutus fuit,  etiam  hoc in  cafu 
fraccradmictiturex  tacita  pupillari  >  cxclufamatrc, 
Socin.fca.  in  l  z  num.  3  i.jf.dcuulgar.^ pupillar  fub^ 
fiitut.  R\p3isnl,  tuciu4  finfin.jfeod.Mcabch  lib  4. 
prAfumpt.  i^c^  num.  82..  nam  ^  hic  locum  habct  ma- 
jcrilia  alredio  tcltatoris  erga  f.lium ,  quam  crgi 
propriam  uxorem.  DifiVntitRuin  /V/^./.  1.»«.  68. 

cjuiatcftator  vidccur  difpofuiflc 
comodo,cjjodirpofaifirctpupillus,fihabui(ret  tc- 
Itamcniifiv^cioncm  &  tcftaciis  cflrcc,  &fic  tcftator 
vicicacur  fe  confoimaflc  cum  difpoiicionc  lci^is. 
Vcrum  rcfpoodcc  Mcnoch./^  /fr.reccptam  cflc  Ud. 
fenccutiaaj ,  in  intcrpxctapda  fubftitucionc^pupil- 
laii  cacica  ,  in  "admictciida  vcl  cxcludcnda  matrc 
cfi^cfpcftandammeaccm  &  voluntatcm  aiquc  ita 
afl":,d:i;on,cj[-n  tc'^araro  5  npnautem  pupilli.  Cartc- 
tum  iii  duo  carasiocuni  u6n  habcnt,quando  tefta- 
rorfubrticuiflct  pupillo,cxcrancum  upa  cum  altcro 
cjus  filio,nain  ha;c  nnxtura  cxcranci  op'jrarccur>uc 
isfratcrfnbfticuti  non cxcludcrct macrcm,  nijialia 
con jc<'luri  rj.np.irc^rjtcftatorcm  noii  obuaDCc  im- 
piritacc  lubihc  ;co,i»,'m  ,  voluiuc  tamcn  pupillari- 
tcr  fublhiucrc,  Cuir.  jun.  in  l.precibu^.C  deimptiker. 
^  alii^fubfiit.  Mc»och  .//t.  prs^ftirnpt.  5  9,  num.  $  6. 
^xcmplum  fecandum  hujus  rona:  coojcdUirx  cft , 
quando  teliacof  ^i^bllicuit  fratrcm  faum  filio  pu- 
.pillojQam  &  hoc  in  cafuuiatcr  c":nfctur  cxdufa  prr 

.  '  *  nunc 
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fn,  X  X.  de  vulgarifuhjlhuttone.  (Ti^ 

huncpatriium  pupilli  itaauaoiitatcBalrlim  conf 
ij  i.fr&miJfis^verbu.colum.iMb.^,  &  Burr.  inconjU. 
S  3  7mm. i .  icfppadit  Cra vetta  inconfU.  1 41.  ntim,  7. 
injin.  Cxtcrum  a^b hac  opinionc  diflchtiunr  Bai r'i  • 
in  Lz.num,^4,Anfin  f.de^vulgar.  &:ibidcmRipa  n. 
61,  teftatof  communem  ncc  repugnat  audloritas 
Baldi,  cumillc  nihil  fiimct  eoin  rclpoafo ,  fcd  aic 
ibiin firtc,  fe dubiiarc,&:  non audcrc confulcrc  c6- 
tramatrem  :  Butrius  wtvbind.confil.  ij.num.j.  lo- 
guitur,cjuandocxtatalia  conjcdura,  qua  coliigi- 
tur  teftatorcm  magis  dilcxifrefraticn) ,  quam uxo- 
rcm,  utputa^fi  fcnfit  bona  debcrc  confcrvrari  in  a- 
gnationc&familia,  ficuti  ^uando cxtatftatuturn 
prx*fcrcasmafculosfocminis  Tcrtiumcxemplum 
cll,  cummatcr  tcftatocis  fuitab  co  fubftituta  pu- 
pillo>nam  hxc  excludit  matrcm  pupilli :  ita  Bart./» 
/  i.num.4^  f.devulgar.&pupill^rjubflifut.  ^  ibid. 
Alcx. infin.Kip.num  62  ^  idcm  inl.Centurio.num. 
JiJ.ffecd,  Ga:tcrumdi/rcntiuntImol,/»r/»^. R^- 
nutiu^Mtefiam.^indl.z.ff.devulgar.  pupillar. 
fubfiit.  qucm  ibidcm  fcquutus  cft  Ruinus  num.  69. 
fed  a  fcntcntia  Barroli  rccedendum  non  cflc,ait 
Mc D o c h . lib, ^prAfumpf. 3 9  num, 8 9-  Quar tum  cx- 
cmplumeft ,  qiiandocanfa  pia  fuitpcr  expreflam 
vulgarcm  fubltituta  pupillo  ,  nam  reli6la  ad  pias 
caufasintclliguntur  rejiaaproaniraa^a;;  tcftator 
magisintcliigitur  dilcx.flcanimamquamuxorem' 
propriam,  An,^cl.Caftrcnf. Alcx.  Jaf  Dec.  &  Rimi- 
nald  Jun.  / precibufy  C,  deitnpuber.  &  aliii fuhflit. 
Ripa  in  l  z.num.6 ifde vulgar.  ^ pupillar,  fubfiit. 
Kohnd  iVsillconfil.S  6.  numj^.Ub.z.  Covar.  inc. 
Raynutiiu,^  4.7jHm.6.dei^eftamcnt.TitZQ^\id\  tn  tr. 
deprivilegpts. caufprivileg.69.ATizon.Gomcz.lib.  i. 
variar.rcjolut.c^p.^.nitm  10  verf^^exhac  quarta. 
ibi  Soarcz  inaddit.num.  \  o.^AcaochJib.^.prAfumpt. 
l9.num.9'GrSiA\^.fHb(litutio,q.i\.  num.  7.  Vcrum 
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cum  ABgeIusifto(aiitamca^a  lp4|cufc^^^ »  ^iiaQ<l6  ^ 
ceftacoriabftkaic  pro  exonecacibQe  ^bafciencix » 

videlicecprorebu^  malcablacist  prasccdeotcm  c6- 
.  m^ae^  feacentiam  ad  hunc  caCamreftriagiinc»  A-  • 
i^un.e0nfi  isMoUnJnaddi^.sUAUx.  cohj.  5  8. 
j.Corzi^dJac.JzCon  tainen  iadiftindlc  Angcli  opi« 
iiioaeniprQcedereezii^imat,^aafU  &  VaiS^.  dcjfuc* 

^olunt. Hb.  5  .tit.  1 5 5 ^.dcfcndit;. '  . 

.  C^ceium ao.CiMrica  pupiliaj^is  conijprchenfa  ia 
<itp're(ni ytt]ga  praelumacaMi^ iloge  fiiigatar^yac 
tije  (aatDd.opiDiobcsJFiagrllcgcIiaw  pa* 
pillarem  >  apo  a^cem  prariumi  volucrunt  Corn.& 
iilun.hiqMntvujCJeimpfiber  e^aliisfHbflit.  Dcc 
'^inlproei$,'V'jptaJifficult0^,(^ibid.lliS  70. 
i^n.i  6j^,CM  impnber  ^ aliti  fubJlitutMzCKxn.lib  4 , 
dectatat iurii^caff^ }»ha\ii.inl.uU.nHm  5.  C. deinjlit. 
^C^j^&)?i>fi^.<|aoa?trba»iatccU  gitur/ftdetujr»  inL 

iam hoc iure^ff.de vitlg-& pupill.jtibjlit.  ^(kioQtm  fl- 
>Qi6caac:&  hclio  AisAiwi  >  oua:^ jo^uci c ah qujd  uc 

ta(3am>cum£i£tuni  oon1tc>&  qup^  ca^cita  Uaecpa* 
jiiUarisdicituf  percxtcnfiQncmcotincriincxprclTa- 

y}x\gzuXquanmi6ibitorri^i,C^d^ 

jfK/.  Aliae<t  opioio>cHc  prs^fumpcam  oqd  (blu jarii» 
l^(<scial|am dejurc , Joan. Andr. inMddii.JfeeuLiniit*  j 
^4fepr£fHrhpt,§Jpccies^nu.  ^jnwrbut,  ^nprfdiilii » 'ver/l  j 

ponprafumitHr,  Aliacft0piOJoeorunu<lu^rcripre- 

ranc  haac  (hbfticaciooem  tffc  p^xCuaiptam  jurls 

fancum,  icacenQnt  Baicol. ^/.3.»«;».  s.Jf.dclegat. 
\ I .  Aretin.  inljam  hqc iur$  yffyd$  vuJ^ar.  ^  pufiUar» 

jftihJlitui^So  ci  o.  Ce^  •  inL\i.  num.  ii.ff.  eod.  ^  ibid§m 
*  Ruin.»«/».7.  Polic  intraH  dofubjlitut. intic.devuU 
'l^ar.part.uin/n,  ^ipa<9/..x«|iifi^*  81.84»^  num. 
V  I ^4.in,lMntutU^num,i4.vorfi/ldre^oajiio ,  firiii^ 
'  d^^lozn.Bologacz.nnm.siP.]fd$vu/^ar.  ^ pupiU^ 
^.^ubjhtt^*  ^ciqjnfap.Rajntuiuo^num^4^j.  de  tejium. 
' '    '"^  ,  '  .CagaoL 
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Tlt.XX.deYuI^anJubjHtuMnei>  6i4^ 

fiitAnt^Mvutg/ar.n.x.^  -  ^ 

putfuris.cMp.  1 7  .Mi  16.  MtnothJit.  ^.prAfumpt.  55^,  / 
^.4.  quodhocincafuadmicracurprobacio  in  coQ- 
crarium^fidio  aucem » icemc^>  fxxtx^m^xxo  !)iuis  3c 

-de jatje  tioa  admit^fit  prcbacioaem  ia  contranS» 
Prxfumptio  vci6  juris  admictic  probacioncm  iaf 
concrariam  vcxba>incelligicar ,  videcat>ez  CuU- 
jt^  materia^ praeftf^pti^iiem* fig nifieanr iUipn^  ^  , 
pillans  cacica  concinecur  in  cxprcfTa  vulgari ,  non  *  / 
e2cendicur«&  haec  difppfitio  eft  rundata  in  eii  racich* 
de^qaiatcftatorcogitatitde  pupillari  rubfticucid-     /  v 

'  'nci  &  providere  atqi  cbnfulereVolaitfitio V ied  ta« 
mcn ndcxprcidic^icaucdicercpofnmnsminus  fcri- 
pcumi»  q  uam  c  ogicatam&  didumi  iir;iK/f  iL^io^ 
ffJecopdit.^iemonftrMiti'  '       *  , 

•j"Quarcuscffc6{usfabfticucionis  vulgaris  cft,  g?  50- 
per  eamfucceditiir ceftatori  >  non  ei ,  cui  fic  fabfti-  .  ' 
tnno^tixtJmprAnfiitd$pupilt.fitbft 
inccrvulgarcmfubftitudon6&pupillar5,quodpcr  ^ 
Tulgare&bfticacioaeiaccedicurceftacori  in  bonis  , 
tdUcoris>per  pupilbrC  fobftitacioniEnoa  ibcoedi^ 
tur  tcftjtori  fed  pupillo  cui  fada  eft  fubfticucio  » 
Ciai&.i.fHbfiitutiffyq,  i i.Dautb       ;;.i87.AmpIia«  , 

tuFba^cIeateatia:,  Priai6>atidtmfic^T^^^  '  . 

prelfa,qu;  in  fecontttiet  pupilhtemtacira,Maittifc* 
JtconieSiur.ultim^wlHntaijit.j.num^x.  Etli  cnim  1 
Dyao  Si  Raynetiofyifainfit»  quod  pet  expreifain  ' 
pupiltarem  ,  quxxa  fe  udiam  pupitlarttti  con^^^ 
cinct ,  cciam  pupiHofuccedacur  ^  idqucpropccc     .  v 
conjundioncm  & ,  vicinitatcm  «  quam  cum  ' 
Yulgari  hac  Kabet- f^upiUatts>  1. f .  fed Ji  ita  fcri^' 
pfci-iL^  iff.  di  vulgar.  ^  pupiUar.  ubi  propofica  ,  ,  ;\ 
fo/mula  vulgaris  lubfticacionis  Jariftonlulcus  di-*  ' 
xif «  ^  fihUs  baftes  iioAeitxctrk  2  Xabftitacinttei  ^ 
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6to     .  '  Itb. L  de ultim.  Voluntau 

*«a2rcdcmfuturuni,  quod  illi  ica  exponiint,  qu^G 
j^crvulgarcpifubftitucusiilio  fucccdac  :  vcrius  ta- 
,nicncft,ccxrii\ndcfubfticucioac  vulgari^pcrquam 
tcftacorifucccdicur,  accipicndum.  lirgo  fi  pupil- 
luspacri  hievcs  aonfic,fcd»-xprefIimabltincac,  fub- 
ftuucus  cx  vulgari  cxprclfi  ccftacori  fucccdic,  a  qua 
l^ftamcncum>deficieacc  primo  gradu.incipcrcpo- 
xcft.  Si aucempofteafilius  impubiS  deccneric>  cx 
pupiliaricacica,Qou  ei  vulgari^ucDyous&Rayne- 
rius  volucrunc  3  fubfticucus  iixrcdicaccai  quoquc 
pupili.irem occupabic : ca dec  dcjdi  rafioac>cj^U;iTl 
pupillarifubihtucioailociisfir>cciamfifilius  paccis 

ielixrcditaccabIl:incar,7.-^«/'^«^,4ij/^<^^/*^?^^'^f'*- 
hAYid.  Bart  Jilcxand.m^m  jy,  Socin. 

^/^/ZJ.jp.quihanGcommunerricflc  te(taciir  Alciac. 
nu7/f.  I X  5  .ff.de vtdgar,i^  pifpilUr.  Sfonia  Odclo  dc^ 
^vuigar.ftihjlit.^tuji  5  .yerf,qi^ayfu4  effh^^,  "^^/f 
flifitHrprirno,  Gfd(^.§.fHbji:.tH^^^^     qudji,  ix  num.  i. 
Vcrumabhiac  communifcQcentia^iliqiiircccdunc, 
cxiltimanccs  j.vulgarisfubfhcucionis  morccm  pu- 
p.llaris.cil<?iDitium,idcocjucficrinon  polli,ut  vul- 
garis&piipillarisfubrncucioconcurranr.    15:^6  fi 
antc  aduam  ha^reduacem  pupilius  dcccUcrJC  i*u*j- 
ftitqcumadbonaceftacoriscaacum  vcaac,  vcnicn- 
tcs  vcroabinccftacopupilhbona  capcrc;  fi  auccm 
cxcindlaficvulgarisi:  pupillus  poitaditam  hu^rc- 
dicacciP iji^pupillia:uite  dccedUy^ica  CaifiTcc.  dt^ 
jHbflitHt.  c.  le^ijzprirfc.  fcd  ncgitir  pofica  vulgari 
jdcftruipupillar.m ,  n^irn  ad  fabftanc  ain  pupili^Acis 
nccciram  noii  eft,urfihu.s  lia:vC5fic,pupil!aris  caiin 
cxhxrcdicpquoqucficrlpoceft,dciiidc,filioablh- 
jiCiiCC,  puprfiarieltlocus.  Aiiiphacur  fccundo ,  ui 
idcmficin  vu^gariracica,  fcihccc  uc  pcr  illain  can- 
tu^ucftacori, nonpupijlofucccdatur,  puta  ,  tcfta- 
tor  infUruit  filium  pupillum  &  illi  fublhcuic  pu- 
pilhtriccrCajum,  fihuscxprcirc  ablhqcc,  hic  fub- 

flitU' 
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Ti/.  XX,  ii  vuJgarffuhJtlttalopf.  .    (?i  i 

ftittitusrucccHitipfiteftatori  cx  vulgari  tacrta :  fi 
autcmfilius  poftea  intra  pupillarcs  annos  moriar^ 
f  lUifubttitQtai  ei^exprefla  pupilUti  pu^iDi^up* 
quehafreditatcmiidmTttetar,BartoLi»/rlMm.!;t^^ 
Socin.  num,  46. ff  devHlgar.  fHpiUAr.  fubfiitui. 
iioitmOdAMvulgarMfiit.q,  5  .iitMrnfieffeO^y 

i^pnmt  fieunih.  ^  eft  cbmsH^ 
j^'xi({\,jubftitutq,i%,num.z.  (j^od  caddin  fit  cx- 
cflV&  tacit^  Yulgaris  virtus  &  cfiicacia,MaotiCt> 
iiimii^  bb.^.tft.  5  pe^r^&t^  k cfiiBil^ 

^jgpilJarilocusfir,ctiam  pupillo  rcpu^lisnrc,  quar 
coi^^rmaturvcIeiiQcntiafuih«eredis  etiam  repa- 
'^izniXii^lIuUa^  dk 
accfuir'hi>ridit  l.fifiliue  quipatri,  1  z^ff.de  vulgar.  (j^ 
yupillar.  Gxzff.§.fubfiitutio,q.t6,nu7n.%.tj^  §Juita^l 
0:nH^.u  VctadHioQc  ez  tidtrvul^ari >  fablatii 
fcilicctfuitatcpcrdatioBcmcoli3ercdiscxtTanci&. 
eitraQcoh«crc;dcrcpudiaote.  pifnucic  Ciu£Qcc.^. 
ice*  .    .  ,  , 


V 


„Vcpupillarisfad:a  (ic>faWUtuwmV  irnpuberL 
ffinente>tam  slcl  tefiratbris,  <|[diim  a^dpupillatia  hti»^ 
Daaclniitti,modo  i.,fi!iuspoftparrcfm,  z.  &  impu- 
b^s  rroriatur.  Nam  fi,  vulg^ris  fa^a  fit  cxpreila; 
f^blh^ttitosjexVuIgar]  cxprcflasdiieflatoris»  et  pu^ 
pillari  taciraad  bonapnpilli  admitticur.  Si  pupiU 
laris  cxprcfla fa(^lant>rubUicutus  cx  vul^ari  tacitA 
lcl  teftjfCtorts*'»  et  j>apillari  eiprefl)t4d  boo:i'pupilii 
admittitur.  Hinc niovcpt quxftioncm Dd.  dc pa» 
,  trc  &  pupillo  una^ctciintibus:  (|ui  cafiis  inagnam 
affioitatem  ha^^  c|aaiado  filios 

.impubesabflinct.&  po(f  patremcfiecrait.  Dedfdif 
=^^arcplus,idcmin  hoc  cafu  cfle,  (juodin  prasccdec- 
,  te^qiiando  fitius  fcfc  abftinec,  firgo fi  vUlgatls  et- 
WclTafi^^aelliavt^gafipftui/ejc  pupiliaVitadti: 
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612,'        Llb.  L  de  uttlnL  Voluntat 

filio,fucccdicfubfticutus,fiautcpupillarisfitf!Afla> 
cx  Yulgaritacitapatri,cxpupillari  cxprcfli  pupill» 
fubrtitutusfuccedic.  Ex  vulgariquiafiliuspacri  cx 
pupillaricxprcflipupillo  fubftitucus  fuccedit.  Ei 
vulgar'i,  quiafiliuspatri  hajrcs,cxpupillari,  quiafi- 
lius  patri  fupcr.ft es  fuiflc  pra:fumitur,/ quiduos, §.  i , 
jf.dereh.duh.K^  vcritatc a.quxftionis  quodattinct, 
fcicQdum  dc  yulgari  cxprcfla  auc  tacita ,  quin  cx  ca 
dfubfticutus  pacci  fucccdacparu-noflros  dubicarcdc 

fupillari  a.quxftioncm  cflc.Racio  cnim,qua  Barto- 
us  aicitur,  quod  nimirum  filius  pacri  fupcrftcs  fu- 
iflTc  prsefumacur,  vera  non  cft.  Nam  ctfi  clnrifl[imi 
juris  ficfi paccr  cum filio pubcrcruina ,  naufragio , 
*  inccndio  fimul  pcreac ,  pacri  filium  fupcrfticcm 
i{XiScintt\\\g\iiqmdu$s^§.i,^§.fin.lcum  puber^^ 
izffdereb.dub.  tamca  aliud  cft  in  filio  impubcrc 
Is  cnim,fi  cum  patrc  fimul  pcrcat,aatc  patrem  mor- 
tuusintclligicur ,  qua!  prsefumpcio  abipfa  nacura 
ducicucnacuracoim  ipfa  fuadcc  impubcrcm  prios 
dcccfliflc,  quampacrem,  cumobtcrrorcm,  quiin 
impubcrcmajorcft,quaniin  pubcrcaucadulco :  lii 
ob  corporis  &  viriumimbccillicaccm ,  qux  minus , 
quam  in  robuftis  morti  obfiftcrc  poteft ,  /.  quiduos^ 
§  fin.in findfimulieri i  j  .ff.de reb.dub.l  inter fiocerum^ 
z6  jfdepAcl.dotalib.  At  filio  iinpubcrcanccpatrcm 
mortuo,pupilIari$fubfticucioplanc  cxtinguicur  &: 
pupillaria  bona  ad  fubflicutum  nullo  jurc  pcrci- 
nenc^quumprofubftatic.apupillarisfubfticucionis 
ncccflumfiCjUcpupillusfic  fub  poccftacc  ccftacoris 
&inpacrispotcftatc  mancat :  pcr  mortcin  auccm 
patris,fui  iuris  &  patcrfamil  c(Eciatur,qua:  omoiat 
filio  antc  patrcm  vcr^  auc  j  uris  prqrjnpcioncmor- 
luo ccflant,quum  crgo  Battoli  opinio  tuta  non  fir, 
Dd.communitcr diftinftioocm  iradidcrc,  tum  dc- 
tnumfavorcfubftitutionis  pupillaris  cxprcflar  aoc 
(acitic  filium  patri  fupcrfticcm  fuiflc  prxfumi,  ac 

pro. 
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Ttt  X  X-  vulgari fHhftttiittonel  61^ 

proiadcfecuDdum  Barcoli  opiaionem  >  fubflicucu 
pacris  &  filii  bona  capcre  fi fraccr auc  macer  fuerinc 
fubfticuci :  Acficcftacor  cxcrancam  pcrfonam  filio 
fubfticuericmacreacqifracribus  impuberis  fuper* 
iticib.cuncjurcajuraprxcicaca  filium  aace  pacrem 
diftccfrifleirjcdligiwcmairiaucftacrib.ejus  ferrccur 
fucccrtio.  Ubi  v.ncqj  macer  ncqj&acresejusfupcr- 
func  >omncm fubfticuco  fervandam fucceflionem » 
Covar.  lib.  z.^variar.refolut. cap.  7.  "jerfu  hii  ohjlare 
videiurytAcnochMb.e.pr&fnmft.  ^Q,n.  14.  Ca:cc-, 
ruai,  pr^cedcnces  prima  &  fccunda  ampliacioncs  in 
taatum  pr.'cccdunc,uc  fubfticucus  ucramq;  harrcdi* 
tacc  tam  pacris  fc^ex  vulgaa:i,quam  pupiUi  cx  pupil- 
lari  capiacfivc  pupillans^hifcc  veibis  caocum ,  fi  ia 
pupillaria^cacc  dcceflcrit,fivchi(ce,fiha:reserit,  & 
in  pup'llari  ajcatc  deccflTcric,  fucric  concepca :  ica 
cftcommunis  &rcceptafcnccntiaSforcia  Odd.  di 
fukftitut.pupiU.q  6.verffedadv^rte.  Trcncacinq  </c-i^ 
Jubjlit.pupill.c.4.n.z.Gxaff§  fi^b/litutio,il.  zo.nu. 
Dauth  inl.i.n.194  DiflcncicJacobusBucrigarius» 
cui  vifum  fuicfi  pater  ucraqj  condiciouc  ica  cxpref- 
fchc  ( fi  ha:rcs  fic^  &  in  pupillari  «cacc  dcccdac)  u^. 
triufq>  cDditionis  c6cuifumrcquirladJ>oCi  utpu- 
pillaii  locus fit,&  q>  hu jus  confcqucns e(t ,  filio cx-^ 
prcflim  abftincte,&  poftcain pupillari dcccdentc, 
pupilla^ c  ceffarc: fubfticucum  a.  cx  vulgari cancura 
ad  pafiris  ha?rcdicaccm  admicci  cxrcgula ^  quod  pcr 
vulgai cm  tcflaiori fuccedatur.Cum  igituc pcr  vui- 
^arem  tc(tatorifu(;ccditur,&  ficin  vulgariinon  dc 
pupilli  inftituci>fcd de patris  tcltatoiis  fucccflioQQ 
guxracucfcq^uitur  Primoruatrcm  pupilli  >  cui  vuU 
garisfubftiiuciofactatft ,  pcr  fubftirucum  vulga- 
rcmcxcludi,  fivcillafucccdat  cx  vulgari  cxprcfla 
in  individr^o  auciu  (pcat  >  fiveexYulgariia  gene- 
rc  cxpicfla  >  urpocc  conceaca  fub  rrcjproca  ,  au^ 
compcndiofa,  VsL[^.di:futceJf.  progreJf,.S.  1  5.  numl 
i  ly.  1 16:\  1 7. 1 1 8. 113. l X4  fivc cx  vulg.iri prorfus 


/  ■ 


.1 


>  licifa,  qucc  vidclicet  fub  cxprclTa  pupniari  cdrtip?iS 
^  Eenditur,Bafl:di.fe/.  i.num,4ijf^i^iy^ 
fubftim  &  ibidehtS^ci^^^^^  ^•'l'/;^-; 
'  Alciat.  nuhi:\\ %  t>2iXix\\[num. f\  Coraf./^  /. j&r^ r/!f 
tst^ynun^.iS/d^dem^  &  cfle 

reccpMm/itV^^^^  perrjfubfftT 

/    iauccrfuccc(litteftacori,8c'id(5o  GuH  fumirurco- 

/ic5attraalcgc,ficunfainicu^^^ 

r  tcftatorjjiiet^^^  fiWVbcSti  >ottt<^- 

ritanteponcrcfubrtituto,DonctHm  ttir 

/•  maiier  ^Llu<auofa  filii  haereditatc. C^x tcrum  graVis 

,iiiecft  fcdhtcn^  Tulga^ 
Mtttm  cxpfc/Tatn  ;  &  partfiii  cacftyitfiTenjcntc  ca- 
laipfiusCacita^i&idcmdicendurntft  tx  omnium 

fettiffntcn^iliaictim  nuHa  difftfcbtiaf  ratio  probi- 
iiiklEffcfti^ 

'    Kanctacitam^uarvcrcradtadicidcbct  pofteaqui 
ifvcnit cafiiisj.  Imd  major cftratio,a^iod.maccr  cx^ 
tluditnfpetfubftii!ttcto4£^^ 
expr^irtiiti^ii^t^^^^  tac}- 
^  wm,BaId.Angcl.'  Saficcc.'CaftreD<rJaf.«cDcc  int 
,  $iltX:.A inffirat^fkB/litfJt  A ngcl.&  Inf) 6!a  Iw/.  lijf. 

hJe^rJ.fidiidvmi.  qui  fcripfit ,  ab  hac  non  ciTc  recc- 
4ettdum in judicaado  &^confulen<io :  &  tommi!i« 
ibm  aii^^ttdtcRipa  n,  17  6.tt  eaiadcrt  j^tbha  titBLtti  flf. 
eonf  ^  3 .Huin,  5 .verfjedhu non ohftantibmXib  5 .  Mc- 
noch. /ii.  ^,frAf^mft:^j, num.  j.  Diflqicic  ab  iii$ 
, '  hmolM  1. 1  W4y.j/:4r.w^^.  (^pupilUrj  qiidfi^ 
.V^fei^l  feai«  iBi4^Kaf^^^^^^^^    1 14.    i  Vrik 

EaftoIusimomatrc/nnrDn  excliidipcf  fubfticucio8 
_^cm  hanc  vttlgatem  partim  czprtflam  &  parcirii 
iacile^^^eilie^^^  ifCinuatitae.Sc  vqIc  h^kHi 
tefingularcipcfltjaftiniani  conftKU  ioncna,  inl. 
fU^Cjdf  inJiitutf^fubfiitHtnSiuxib^^  hxcLuhi 
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7  tlM  inftriut.  <^)«^y?^/«/loqui  oon  po/fit  de  taciU 
-  '  pupilUri,quxrnatfcm  ooa  cxcliidit,cain  i&-cafus 
aoccafaiilct  dcfimtiif  a  Dipcietiado"&  Maximii- 
no yin Lprecihm ,  wrf.  hnm  incertijHrti nonfifl ,C/de 
i^pf^h  &aliufHhjlit.SLUiTiCadi^^^  .      '  \ 

do,quoddolcgatur>WV.ft//.|>dii  llumilluaaivilIc   :    ^  - 
'    h^crcditaccm  autcqiMm  dcccdcrcccam  tamcn  pu.  ' 

'    pillarisfubftitutioaditioiicmpupjilli  rcquirat,/.i|'  • 

'  :tnptinc.verf^tdeo,fdevnlgar.&pupiU,fubftitu^^^   .>  '^* 
noucrg6,/;7rf77///agiturdcpupiflarificqidcbpiiir^  \ 
pupiili.    Tcrtioquodjnda.ult.diciclmpcracorii  ' 

:    fingabriijurncro,(ubfticuri©ncm  admittimus,  a^^^^  • 
qacic*fignificat,fcloquidcl;na  tantumTubftitu^'  .      •^'  './^ 
riohe^ulgari^fipofthumusnon  nifcctur:  ficii^ni  •  . 

^  loqacrccurdcpupil!ari,fu  (Tccufiis  plurali  numc-       /•  *  - 
;rQ:.Quart6qubdmbad.l.ulr.ibi,fubftiturionfnl^  /  ' 

tioft«dmittimus:&ibucftatorcm  luag  s  volaiflV, 

,  nullo  modo  convcniunt  ttcit^e  f^upijhri ,  ^iam  fi  ^ 
nonadmittiturfubftitutio^crjTof^iit  fada  ,  Lnarn 

r^^tfifuhconditione.verfpondefeaHtn.Jf^^^  ^^^'  ^ 

r,  i^^^^^athocnoncoDvcaittacitappup  llari,oux  nou  v  ^  'V-- 
diciCaraccfbtorcficri,fcdUcgcfingi,/M;wii,rT//^  .      ' ^  " 
|- •  re,f,devulgar.  ctgo  non  &  pupilhris  fcd  Vulgjris. V  . / 
p  l  Q5*"^^^^S"od  in /.«//./;?/».  ibi/^;?///;7?zwe?^i?,m^  >  '  ^ 

folumexclud.tar  duobus  inisiacafibus,  ncmpfe,    '^'^    -  *  \ 

^  quandonatusnoncftpofthumu$;&qualad^tatu^  A  '^'^'  1  '  t 
^cft,fcd 

matcr  dcccflic^antc  ipfum  fihujr.,crg6  fiibfti-  's      '  J 

I   tutusnoncxclud  cmatrcm  in  aliiscafibus,  hoccft,  '  ^  ' ' ,    '  ' 

^JtamquandocV^/jiccafustacJtjE  rulgaris/qaam  ta*  ^  w 

;  :ciix  pupillaris.    Vcrum  qui  Bartofo  ad-r rfmtur  ^   * '  V 

inrcrprctantiir  d.l  ult.cJeinftitut.  &/iibftuut.  dc  •  ' 

CafUDli^illaris  r.2rirnp   nii^m  iKi*  ^^^^:n\  -^JmIv    ».  ■  '     *     'V-   *!  . 
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iBi  ubi  t>oPthufRUSnarils  infpubcsdccemc.Si  b.  eve^. 
/iiii&t folus  cafus  vulgaris  cacit^s»  cie  eo foja fuif- 
.ib€dilfatadQ  >(atis  eratjafttiiiaci^  dicere>  nacum 
'  jfi^ofthamtmHxrecktn  i»6nfot(P)fft  e^^  eziftifDa^ 

dum  tocicsdixiire^iHum  dccelliflcin  pupillariarta- 
^  t$:()uiaercaerat  cafas  ipHjs  tac^tas,  pu^iUaris :  (e- 
^  ctincid  pcrpendWt>  dixit;  liiii!;reii2&inflgis>adejlii 
^  cairc  facct ffionc»T), CJ^  f%\x\o  poftjibi  6l  lu^ladfam 

hasrpdicate  ad  mortem  vcaic;j::dfxic  y  inatrein^  ^  tft 

.cotceUtivam  filiiyrolaic  ergd  iigiiifi^if^  eveailTe 
.  caiiim  (kci£eifii^tiisii<if  jndn  a.i»anc  dtxii^ 

fit  uxorcm:  tctti6  confidcraQtillarcrba  ,adejusc* 
;  .vcair]:fa€CcinoncmyUlad[i^o  cjos»refcrtiir  ad(^^ 

fonam  poftiiUipi^de  quo  fup!  a  immrdhif  i  citreraci 

Etf^ligiaificareToIurUci^pcrfDaam  t 'ftatoris^d  x  f- 

•  fct^adfuam  veni^e  faccc/lionem^'  qiianbquodla- 
j^aofakaBrrd  taspropri^  d^citur  iila^filii     9$ki  & 

decond  ^demonft  quinto  quod  Hixic^hxrcditatcn^^f 
'figiiificatis ia.^cc({iontinrtot;mfiUt  i  alioqut  diiif- 
^  iet>Vnrti;>ncfm  haBredit#t«s^ccrb  dimidSi 

•  faiflcccx(ua  pcifonacoi  ;fjcuc8.{Sfxc6,quod  urgc.i 
ratio  iIU»q)iauccbacur  Pr«pinianuscumdicel>ac,^ 

.  celioqructc Volucric  lad^apfkmluiaeditac^ 
.(aB^  rac  oaf  v:i:)orcij6toncludctec,(i  dchxrcdita- 
tcfdl.ttitf  itjit*  c  s  ^u.ircc  co^tcntio.  E(l  n.  ccrcum 
Imatrcm^spfa^^  fu  ft^c^hjrrv^dcmcam  filio.  8c  ob  »d 
'dcf^vieAcie  ipfa  fibo  H  labfti^aciotie  Aibl«C4,U> '  nm 
eflc  juri  accrcfccr.di,  E:  :efpor:dciur  Baioli  rttCto- 
nibas,pr  m^i.o^i  iaferrioccciTiriptcmporcDio- 
lpictia»i&  Maxioiianillrccafas  fi^icddi.itcas ,  V^^g^ 
etiam  hiiccii[^iidrcrnpus,Dtmirum'^a  Vcacc,  qua  ri- 
zrrioiPapifiiaA.&:  U.puo.hocctiam  ccctuui  fu  t: 
Xecui^dbiii^gatiirfdicio^^cimiwrcdtfacH  ■c€«.tfiin«* 
'  anictr^iHiIpup  ratisrfabftitutioxiiscilcnti2m:de>e- 
de  ccU dJ.Hlt.iio i>  dic^cur^  pupiHum  sLdkxM^ ,  »r - 
'  *  ■  ^  '  •       '    '  '  ,  '  t^mi» 
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Tit . ,  XX,  de  vulgari  fuhftittitme.      Gi  i 

tamcji  non  ucgacur  adjrio:  »am  cirmdcnuodijpu- 
tamijsv  <Jtcraprn?uipponiiocia  habiIijij/y«//f/?/ir^i. 
fJeieflnmvLAiciv^vci  B^rt.racioaem  rcfpondctur» 
in,  ///f.coDfi  icriiir:  formani  &  couccpcionc 
▼crbonun,  l'crnndutr»qua  nna  taotum  crac fiibfti- 
cucio,  v.ifgn-  s  Uil.  ctfi  cfKrdu,  fccundu  icgisintcc'- 
prccatioijc.n  ctiim  pt  pillnr  s  co)>rchcndcrcci:r,Tcl 
U:ia  tantuju  crac  fubltiiucio ,  cjuojd clF.  dum^rram 
nonconcucruniTulgariSj^cpu/^illarisfciduna  fob, 
h  c.vcSvuIgarispolthumo  non  ij^to,vcl  pupillarit 
conato  &in  pupillari  xracc  morcuoi  ad  (j  lar  a  ri* 
tioncrn  rcf^odctjr^pupiliarrm  ^acitadici prscfum- 
p:a e(r-cimcncct.ftatoris,adquinrarfltioncm  rc- 
fpod.-cur,  ilU  taxaci^  a , qu« cxclud'C  alios  Cm^Ms, 
rcfcrturad  cafus,dc  quibus  crat  ibi  difpacatio,ibi  a. 
fo!atncratc5tCf.tiodcca^uracicsE  p»  p  llaris;adca 
crgb  rcfrrcur  cxciufio  .^gnsficata  c  x  illa  didlionc  ra- 
tummodo.  S&cundo  quii  pcr  ▼ulgaic  ron  i-'  hxrc- 
disJcdi»  tci^acoris  barrctiitaccfwcccdituri  lcg  toru 
a.raiio  &naturaabh^rrdica»cd  «jundl^cftic-i  qui- 
dc  utdonaconcf  &pinelcg>ta  hcrcdi pct ccfucorcm 
icatur  f  flc  dc  bonis  hxrcdis,non  tcftaroris, 
qa.mad  nodum  &  Icgacarii  Jtq;  hxicdis  pnfonx 
difti.^guutur,ucproi5!dt^  hxrcr,  juipcr  prxccptionc 
al:q:i;dlcgatuc(l,du2S^Cifonasfuftincac^Jixrcdi$ 
&  l''guaVn,&  Ufia  dcpo/ica.  ^l.a  rctincrc  podit :  Sc- 
c}uicur>fi  hacrcdi  infttcuco  aliquid pcarlcgat um  fic  5^ 
illc^bhircdicatcf:fv  abftmucuccair.vcrcpudiafC- 
ric  prxhg4cain  (ublliturioncm  Yulgsre,quxin  dii- 
biodchce  cd  tatccanTufadtaintclligicur,  no  vcni- 
rc.fcd  ^d  hrrcJcm rr  pu  liartc .  jusvc  ha;icde  nrrti- 

"V/ilg  ^fup  /fv^j/ .  N .  ( i  dc  c  6 tr a i  i a  V  o  1 11  r a t c  cc ft .  c  o  r i  s'- 
.conftucnr,  cjp  .uaniumlcgMaad  fub(tiiucu  vulga- 
rcpcrtincrcvolucrit,puca, fiomnc  hil  (ubftaitjci- 

Rr    1  ampcc 

'  '  y  ' 

7/  '        ■        •  S'- 


.  6i%  h  de  ultunMunta. '  ,  ^ 

'  ampcr  prxlcgata  difidt  intcr  h^ercdcs,  quia  tuad 
fiictacrcllc/utp/scl  gatafaccedwtjpco  porc^o- 
KUwhaeceditaitisiSoein.m/  iv.i».4^.&  Alciat/iiiyf»* 

'  t^^^iDauth.e^.i^^  J^^^^v^^?^^.  f^pupWar.  Vcl  mfi 
:p^pillus  tbfHf^i^s  intra  afino$  jpUpiIUrcs  rDor-a- 

*  tur^lf6et€MiMfiliO|  Coi  puf  iliaris  ft£ta  eft  ^  ablti* 
iQCBCc.&poft  pupillarcs  anaoS  dcccdciite  fticfcia- 
turcxTuIgari^^cica^  &idcoprarlcgataad  fubltiiu. 

'famiiOnpcniiieaht$  tamedal^ttdett^fipQpiilasalf- 

>  fiiaeiisirtt^a  sIbqos  pupilltteS  mbriailirr aalxi  rane 
ci  ilicccciitur  cx jpupiliari  crprj^flTa  &  fubftimtio  ad 

omttia^us.boBa  ttahitur  Daiu.i»^/!'^- 15>^  <j/.</e- 
^tUtmiii^fieiido.  Quintaseffedtiis  Talgaris  fub  Aitil« 

tioiiiscfl,g?non  r;i«tudc  fuoaibitrariuhxrcde  fa- 
»  CUtjfedfu)tatepr(nfustollat,itaefl;c6muois/Soci. 

SejHTMUher^^(c[  defunejfj.r^ti.n.^  1  Vcrfi  Cod- 
.fraharccomuncxnicnceotiadiffUtacmultijaliqui 
volut  fimpliciter^o^yifrgitiineJitoUacfuicate.ciia* 
Ttfi|i^$re&  pateh/hc^Tcditateabttidc^n  A^^^ 
gounr,  aut  fubftitutus  adiit  cxfubftttationc&cft 
lublatafuicas  t  atttuo^  adisti  &  fccus  tii  ■:  Alii  vo- 
Xnnt»giT^((f^tr^cio&em  ytiigari&filbftituti  tolUh 
iurnccClllta.s>uonflOrcm  fuiras>  autcft\£l\is  fuita- 
t.S3»^'quemadmpdum  &pcr  bencfici.un^  abftincAdi 

'  ^rmiffitlH^iLtor\  tni^ihde  6Af9d.q$taHt.{Si^  diffir.  i 
$ejfariU,jf  de  acqmrend.  hs,red.  fcdnon  collitur  fui- 
tas^bec  cffcd^sfuicatis  fuifiUriffflde^fVuU 

' P^^^&p^p^^^^-  & if^acf^cepiisin  ccnenc'Bald  in 
tfifilim  f.deliber.^poffhurn.^  ibi  Angcl.Ciftrccf 
Arctin.lihnftofh.Cafleil.&Raj^ba  Cumnn.AngcI. 
dc  Pciilf  iii  l.pj(pinianU^j§yq$f0rfaA^^  ffJ^inoffic. 
tejiaTn.^fAi,6tkiif^t\Jnl^uiirialfen^  interdum, 
ff.de acq^ir.hsLredit.  Anton.Gomcz.//i.  I.  'U/iri^r. Vtf- 

JoUit^ci9  tK  i^*&G.i^  ».15*  &ibidem  Bmau  ^^oa» 
i<!te.udh«i*qw  tliqttibus  dilpii^cc^ 
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cx'ft?mancibus,cci4m Yulgari  fubftitutionc  fafla^ 
fuani  nihiiomibus  manf  ic  ncc« Hariuni  lixrcflcr\i, 
cui  abftcntionisbciKficiQopusfir,  &  vcrbailla  gc* 
nc.  jii-iC  fi  hxrcs  noB  crit)fuis  hcercdib»:s  accom- 
modatA.fccundu  (ubjcd:'.im  matcnacile  intcll;ge- 
da^clcimpoteci^  fnlicet  capitc  &  cafibus  individuis 
fubcococcnti» ,  firmain  cxccrisUgis  di(pofitionc 
(quoadfuirate  fcilicct)manciuc,cui  indubio  tcfta- 
lorcm  dcro^atc  vchiiirc  noncft  ccnfcntJmn.Lcon* 
devulg.fubjlit  n  1 6 ^.'v.terti:^ cjfsB^^  C hilH.  r.  1 7. 

Quai  calii  vol  jac ,  qviodnccji  pcrvulgarcm  fui- 
taS|^.nct]jper  fjlam  fjicatcm  tollatur  vulgari$,nilt 
fcqaatur  immiffio  ,  &  idco  pecrc  mortub>  ftACim 
hasrcdit^sacqiiiracur  filio  jurc  fuititi^^liccc  habcat 
fabftitutum,  pcrindcac  finonlnbcHti  poftca  vcio 
li  Sliusfcimmjfceat,  coUatur  vulgaris  fiibftituti©, 
l,poR  aditam  C^de  impubir.  ^  alik  fubjlitt^t.  iuncl. 
cnm  bonis,  jf.de  acquirend.  hAredit,  fivcf?)  abftiocac 
rcmancat  quidcm  hsricsnominc)  non  CiFjft  :,  & 
idcofubftitutas  a-imittacur,/.  ex  contracln,  ff.dere 
tudicat.    Sin  rcio  adhucfcncqac  immifcuK  ncqs 
abftinuit, tiiQC  intcvim  fic  lixrcs  filiiis  cun  bcnc- 
ficioiibllincndi  a  Pra:corc  conctlfo,  &  cx  cvcntif  • 
apparabit>ufcrum  fubftitucus  advTiitcatur  ncc  nc:fi»i 
vcr6mortuuscft,ar.t-qaam  fe  immifccrtt  vcl  ah- 
llincrct  Ittcus  fit  irar,smiflioni,ficii:ntcigb  hi  qua- 
luor  mcmbri.i.  aut  fuus  fcimmifciut ,  &  colhcur  ^ 
vulgaris.  i.aut  fc  abftinuit  &  vulgari  locus  cft.^.auc 
idhoc  fcccc|;immifcuitncqiabftinuit^&  cxctcn- 
tuappArcbit,utrumfubftituinsadinittatur,  nccnc, 
-f.aut  mortuqs  cft  ,*nt:quamfcimmifccrcc  vcl  ab- 
ftinerct,&  locus  cft  crenfi]ii(fiont,&  ha*c  cft  Jcnten- 
tia  CA&tcniiriLpfiliti^,n.iy%^elibtr,  ^pofthuhf. 
Aretin.^»§  fui.Irifiit.de kAred.qualit,^'difirt  qxiirh  _ 
ftohit  Cix)zcjn traSi. z,ad j^fricanu7rf.  ad Ifi tnatcr^ 
i,i,fMvfiliar.&pupillar,Sc  Dz\iih,inL i.».  197- 

Rr    j  ctfd. 


W^Btfi  Aucem  micircfehabeat,  pleriqt  camen 
)raiiie4iam»qiii  dbRtra  cdhimuDcm  pugt  aiit^iQ  jxra- 
ziacoramuai  fcntcotiauohciTc  r<:ccdcndijm  mo- 
ncac^U/uncrgqLimicxncprtnri&yOtfuicasnon  lol' 

;)^cur  pcr  vul^zre  etftttcfitafn-^ab.pupi!i:^rf»  V%{^.  d§ 

r/S<rrqJ!rfeil/./i^.j.§.zi  ».  189.  Anton.GAipcz  Ub,  i. 
fvariar  rifolHf  c.yn.i6^(^c,9:n  j^.i/  fecunda prin^. 
GmS,iJkitidi^f^^  fiiblata>tr 

'iftamvulgircmconcentafib  pupiltari/nullun:^  hi- 
bcrct  cfFeftum)athabcc  cfFc6lu,naiTt  confirma;  ca- 
jbaias  pupillarcf  >/J«/i4ii ffMac^uir.  h^i^jfd*  erg6  b6 
teft  dt^i  fttbia  ta.  Ltita  t  ta  n  t  fec  undd^i  p  j  arlb  a  <icie- 
lcendi^quod  cft  tacica  fubfticucio,najU5  adcrcfccn- 
dinbncollitfuitacemt/-yjy''''(/>'.  5-  C.  dejHrecUlibtr, 
JtC^in  Lfijfli»r$s^n.f  ^^^.hincifi.ffd^lib.  fitpofth$m, 
SqxaumI  i.n  ^i.vfecHndo.ffdevHlg.&pupill.Q^xxoi, 
il][uiiiicaiibu$cxccpcisp£occdiryia  qUibus  pcr  d4- 
lioiiem  e^h^redisrui  cas  n^^  toUiuir,  rffgularii  er  n . 

v'nt0d.htiiirisc3:nanitervifameit,  pTrdinoDcco- 
bacrccliscxcraaeifuit4stollitur,Grafrj.y/i/>flP5  ^.10. 
fertQt&  Li^uaniecerci6j(itei):aioretprd(iVar^  lu  fuo 
ce^atneitcoeapac  imjpocentic  t^nt&iaam  etfi  eafus 
hicadcafuni  voluntatis  t^ahatur;  cafts  tAmcnsii 
,;q4ie(n  cx^cniio&iiaitate  tioh  t(  11  c.  qicmadmociu 

;,jiecv^lgirisiacita»ad qua r upil^atiyczprefik  f  or- 

<  jrigftar,idc/Hcic. tum  ©.pcr  vulgarcm  f  nras  ioIIkuc 
qaando  au;  vcrba  gcu  era  iia  (  fi  l\aercs  nco  ci  i  t }  au  c 
ttc^l^i^icafiisi^cialislfi  elTe  nc^^f^ant  d6  paf* 
llr}attt  faltevicafus  voiudtatis  cxprimuntar :  al?nd 
jUjris.citdccaj^itcrnRprttcntixcxprciro  rq  ju  fublti- 

'  cucro  vQlg(iris*icrpc£l:u  altcriuscailiSfVolatat^s  fcil. 

.  Ucita iif ato^i  iuifaie  tpliere  n^q^i^t.  Va1q.  i/r Tac- 
0^ffcre4tMb.j  §.zi.n.i9o,vfecundxafAnion.  Go- 
m^Ji^>uvfiriar.refoLc.^.fi.i6.v  ficsthd:^c.^  •  J  $• 

Limiiat  qoas* 

jk^  quanddfubIlituci:ofit,  uiPd.  loq^uuciuin  rtis-» 
"     '  '    .-^ ,     ^  '        *       *  ^  '  *  "  '  I    '  t^cc^ 
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Ttt.  XX.  de  vulgari  fubjlitutione.      ^zi    ' .  ^ 

carcjuxtacoDriliuGalIi,autIcgisVeIIcj«:  puta,/i     •'   .  . 

teftacor dixcricfi  fili»js,m<  vivo,  moiiccMr ,  iKDotc 
fubfticuo,/.  G^/i  m/r/;?r.  ^per tot  ff.de Ub.  fofllfi 

tum  quod  l)xc  forma  fub(ticiiti<>nis(fi  fil;us,  mc  f  i-* 
vo,moricturJfaucumcapuc  impoccnti^  comprc- 
hcndac,  quoad  capuc  autcm  vcluDtaris  fic  t-citai       ^  .  .  ' 
,      idcrocrgo  juriihicciii,  quod  im  limitarioBc  tcrl  / 
tla  p) xccdcDCc,  Vafq.  di  JuccefJ.  creat  lib,  5.  $  1 1  tt,       /  - 

l^.-verffecuridu^cafu^  hv\ion.Gon\riJib.i.varUr. 
rcfolutcap^n.ie.verfjertioeleganter.i^c.cf^n.:^^.'  •     ,  •' 
^rfqumtoprincip  G.alT  §  fuitd^,  q  jo,n.6.  Ex  fcn- 
.      icntiaDd.fiuftaCaritadix  t(fifii  Us  bxics  116 cK'r)  / 

fubrtitatio  intcllig-cur fa<aa  in  h.crcdicacc :  fi  ita  f  fi 
^     films.mcTivomoricCurjinrclligicurf-Kaain  fuifV 
^    ^cc.Limitant<jaiiji6,ci.Mrdo  patcr  fiiio  duplifccm  . 
fubftiturioQcm  vulgaic&fidcicominiirsrian';  ftcir: 
iKcunuiliqucm  pcr fidcic ommiflu , ,1  crLmvcib  ^ 
^    ▼^lgarncrilli  rubfticuacna  fi  ducs  nii  lubftitucbr, 
:     potipr  fidcicomi/Fariicaufaerir^q  jiproindcinfti*  ' 
tutu  cogcrcpotcrir,u(hxrcd:caceadcac,5f  cxfcai-' 
cu^con4a!toTrcbc  ]ianorcft:tutiore  fi!^)faciar:fi 

a..UBumAlicjwcfubftitucrir,urraq'irubft:tucioTaIc-     '  ^ 
t:&  in  arbi  rio  fubflituii eric,  c\  fid  i-  omiflionc^ 

ancxtulganadm  tci  vclu.  Et  fi  cxfidciv.Qmifrovc- 
nircmalit,inftic  Kuadaditiocecogrrep^tcrir.Er-  v 
goctfiiacc.  D  i.ficiSc6rcniar,pcrTdgtreiollifi)i.  ' 

tuci&filioabftineuciliccnciaat.  ft^jcorc  conccfia 
intclligi;  tamcn  id  haacnu$ro'utnodo  vcrumclf.  ^ 
.ubiccftacor  cantum  futftitutum  rulg^rcm  d  dit:  V' 
-tliudfiacfidcicommilfariumfcccrit^natuncMbfti^        /  ^  ) 
ncndiliccntiaminimic5cc(faiDtcliigicur.(l,intcr-  i 
prcccsnot?ndumoDcntprovuIg.TriclaufulaNota-  = 
riorum,  qux  cc^muoiicr omnibus  tcPamcntisad- 
fcribi  foIcc,<f  ccft  uor  fubftiiucrir^vulgaritcr.pupil- 
la2ircr&prrVafqrf^?/«cre//:rr^;t/.  /,j  ^.im.i^^  v. 
qtiintt€icaft^,^n,ioj^.v.i6.cafQn^fuitaiq  10. 
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iS3  d    /    tib.  L  de  uhim.Volimtat.  > 

.  W.Etuaucem  rcsitifcfc  habeati  plcriqi  camea  e^* 
tttin tnaiBt^idbiicra  cdtnmuoem  pug*  aac^io  pxa- 

noncirc  r^ccdcndam  mo- 
iicar>iIlAmerg^qLimitj;nc|»rinn6tUc£Liica$non  tol- 
bcar  pe(.?alga;:e  eouiedtam  lub.puptlli^rf*  Vafq^  d§ 

warUmfolHt  c.)  n.i6.^c.$:n  j^.i/  fecunda princ. 
G^aiC  jJS<i>4tf^j^.io.».4.fi  u.fuitas  elfcr  fiiblata  pct 
ifbuiiTulgArecu«ouceiical'ib  pupiirari/nuilufi^ha- 
berec  cfFcftum^at habct  cfFcftu,naiit  confirmat  ti- 
jbttlas  pupilUrci  j/JWm/>  £M  Acquir.  hAred.  ergo  ao 
poccft  d&ifubiata.  jUDitfanc  fecandd^ip  jurt  actac^ 
icemli^cjuod  eft  cacica  flibftictierovna  jus  adci^fcen-. 
dinon  tollitjfiiitatcm  ,/.tf/r4/r.  5.  C.  dejuredgliber, 
Jt(fin  LJifilhAres^n.  ^  ^^vMnc  effffdelib  drp^fihum. 
Sqdn.M  i.n  4%vfecundo.ffdivulg.&pu/>iU.ci\i(iA 
ilUfidcafibuscxccpcisproccdir.in  quibus  pcr  di- 
cioncmcohxicclisfui;asnoatoliiuir,i:fgularitera. 
'mC!d.^oftnsc6:uanicervifumcit/p7rdafi0ii€eo» 
baeredisextraacifuit^s  toItitur,Gra(r$.y/</V^  -7. 10. 
fertotu  Ly^ica«jtcctci6»(i(cftatorcipreil:r^t  «ufao 
ccjflatneMQ  eapQ^^mf otpacic  f  jdi  lum  c<ii  caf  ui 
hicaJcafam  v^oluntAfis  tipahacur  ;  cafc^  cirhcnad 
<]Ucoi  cxtcofiofi  «fuitate  aoh  toll  t,  q  icmadmodu 
,  jiccTHlg«ris  tacitaKadi}aaf  upilbciiczpceira  po|r- 
,  jrigitat»tdefficfi& tUm#.p6r  vulgarcm  ftittastolliToc 
quando  aut  verbi  gcncralift  (  fi  l\drrcs  nco  ci i t )  aut 
uterqs  cafusi^eciaas(n  h«(e§  ciTe  oci^^i(»auc  oS  pof- 
ilcjaai  (alc€|^.c«fiis  voludtatis  exprimuutcHr :  almd 

jtij:is.cftdccapiccinRpotcatia^czprc(Ib:aYju  fublli- 
'  cutio vQlgAris»i:cfpc£tu  alccrius  cafus,volucat's  fcit. 
.  tacitjiil\t»t)^'i  Aiitaie  i 

mczM^-i»variar.refol.c.^,n.i6,vfecuhd:^e,^n  55.  | 
^.tinijt^imhGxgiS^^JuitM^  Ltmiiac  quar- 

ciaaod(>fttb^icaciipfic«  aipd.  )o^«ttutariiifai*  ■ 
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Tit.  XX.  de  vulgari  fubftitutiom. 

catcjuxta  coniiliu  Galli,  aiu Icgis  Vellcjap;  pi^ta , /i 
teftacor  dixcrit>fi  Rl:»js,in^  vivo,  moriccvir ,  ncpotc 
fubrtituo,/.  G0lII  inprinc.  ^per  tot  jf.de !ib.  ^ pofth^ 
lum  quod  lixc  forma  fubltc Jtix^ais(fi  fil;us,  mc  ? i- 
vo,moriccur^tautumcapuc  impoccnti^  comprc- 
hGadac,quoad  capuc  autcm  vcluncaris  fic  ticiraV' 
idcm  crgo  jurishicc:ir,  quod  in  limitatioBc  tcr- 
tii  pfxccdcntc,  Vafq.  de  JucceJJ.  creat,  lib,  5.  J.  1 1  ». 
i^-^verffecf^ndu^cafii/i  Anron.Gotncz.//^.  i.  varixr. 
rcfoUit  cap.yn.  i  s.zferj.tertio eleganter ,     c.    n.  5  9. 
-wrfquinto princip  G.aff  §  Juitan^  q  io,n.6.  Ex  fcM- 
icnti.ij^d.fi  t<ftator  itadix  t(fifii  Us  bacics  nocKt) 
fubftitutio  intcllig  cur  fa<Sa  in  h.crcdjtatc:  fiiti  ((i 
filius.mcfivo  morictur^intclligicar fjfta  in  fuica- 
'cc.  Linjicantqait^i6  ,  qii^rdo  patcr  filio  duplibcm 
fubltitucioocin  tulgaic&fi Jcicominiirsriair;  fiicir: 
iircunuiliqucm  pcr  fidcicommiflu ,  cri.mvcro 
▼"ulganccrillj  fubftituatjnafiiluosiili  (ubftituctitf| 
potipr  fiJcicomiflariicaufaerir^q  ji  proindc  infti- 
tucu  co^crcpotcrir,uchxrcd?catcadcac,vkcxfcaf'- ' 
cu.scoaiu!to Trcbc'Jiano rcft  catior.e  fiSi faciat : fi 

a.  ucum  Aliqjcfubftitucrir,urraqi  Gibft.tucJbTalc- 

b,  t:&  narbi  rio  fubf\icaiieric» cx  fid:i.  omifliono» 
an  cx  vulgari  adm  rci  vcl't.  Et  fi  cx  fidcis  omiffovc- 
nircmalit,lnftic  Kilad  flditiocecogrre  pbtcrtr.  Er-  , 
go  ctfiintc.  D  l.ficiS  corcniar,  pcr  Tulgtrc  lollifui- 
cuci&filio  abftinenciliccnciaa  c.-ft^corc  cooccfTa 
intclligi:  tamcn  id  hadcnusfo^umodo  vcriimcft, 
ubi  tcitacor  lantum  fu!:  ftitutum  rulg^rcm  d  dit  : 
aliud  fi  3c  fidcicommiirarium  fccccic,na  cunc  kbfti- 
ncndiliccatiaminimc  coccfraiDCcliigicuijq?  intcr- 
prcccsnotyndii  moDcnt  pro  vulg.Tri  claufulaNora- 
riorum,  qux  comuDifcromnibus  ccPamcntisad- 
fcribifolct>q?tcft  itoi  fubftiiucrir^vulgarifcr.pupil- 
laiirct  &pcrVafq  ^^/i^rftf//!fr^ii/.  /,3  §11  rf.19^ 
quintui  cafuf,(^n.ioj^,va6.caf  Gwf§/«i//rr,9  10. 
»8.  4  ^  Limi- 


^jr^    '  V  LiL  U  de  ultm,  VoluntaK 

^XJmuancfcxt6.inTulgari  conicntt  fab  ifitifvor^^ 
Dam  illa  fuitate  non  tollir.c^iiufron  dicatur  cxprcfla 
cxvi&nacuraTcrbori^mfcdexIcgij  intcrprctatlo- 
nzAngdjnl.Papinianf44,§.qHArta,adfin,Jf.deinoJfic. 
tefiamentSq\ira,li,s:fin.?i.  150  jf.de Itber.^poft- 
hum.Kskton.Gov^iczM.i.cap  i.n^,i6.i}eTfquartoU- 
?;^/>^idiccn$hancTcriorcm &comiTiaocm.  Vcrum 
i?dncratiam  quod  hxc  vuljgiris  fuitaic  rollat  Alcx, 
in  l.fifiliu6  hAres,n.  y.^v  Hndecimo  ^ ibidem,  J *f 5  6. 
f.delil?,^pofthum,G\i\\id,Bct:iC(i\Qi  inc.Raynuiius, 
^erh.mortuo  itaj^  teftatoreycl  i.n  20  3  .V ^{c\.de fuccejf. 
freatJib.^.^.ii.n.ioi.v  decimu^tertius  cafna.  An- 

•  ton.Gonicz./ii.  i  .'variarrefolut,  c.^.n.ij,  *u.  tertio, 
jiam  fulgaris  fubftitutio  procccjcn^  ab  cxprcfla  vo- 
Juncatc rcftatorisrqoje cr  vcrborum  propricti te  c- 
licitur.capat  impoccntix  &  voluat^^tis  continct,  Sc 
pcrconfequcBScxiftcntiamfaitatistoIlic;  fcd  vul-. 
gtris  fubft;tucio  cootcnta  fub  rcciproca  proccdit 
ab  cxprcffa  voluntaccteftAtoris,qixcx  tciborum 
yropdct atc clicimrC cum  fit in  gcncrc atq;  gcncrt- 
libu5  vcrbis  cxprclfa,  Sc  gmcralia  vcrba  fpccicm  no 
per aliquim  iutcrprccaCioncm  cxtcnfivam  fcd  dc- 
clarativam  coniincaat)  crgo  haec  vulgaris  caput 
voluatatis  atqi  impotcntiac  conrinct :  &  confcqucr 
tcr  fuicatcm  toUic  Limitant  fcptimo  in  vulgari  c6- 

'  tcntafub  compcndiefa^narii  valgatistum  dcmum 
fuitatcm  tollit,qaando  fola  cft :  jundla  a.fideicom- 
miflarix  hunc  cfFcclum  minime  opcracur  ,at  fub 
campcndioft  cu  vu-gari  jungitur  fidcicommtflt- 

*  ria,fiTC  illa  vcrbis c6 munibus  livc  dircftis  fia.t,  Lco. 
^ecompend.fuhftit.q.iyn.ijs  &q.t4'n  38.0.  Ergo 
icompcndiofi  non  tollit  fuicat6,AilgcI.i»  l.Papinia. 
^.quarta.n.j fi^einoffic.tefiam  fiYcx.inLfifilimhi- 
resyn.^.  v  undecimoy  &  ihi  Jaf,».  5^.j!f://f  Ub.  pofih. 
Alcx.conf.  i  7.  &  ibiMoMn.in addit.tib.  3  Socin.  in  l. 
i\».^y.v  feptimolimita,  Scgur.  inl.y§.fin.n>  i  ^o.ff. 

dittb. 
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fnortuo  ita^teflcitor  i.T^.ip  j  Ya(q  iiajt4fcejj.crear. 
lib  5  §  21  Ti.zoo.^v.duodecirri.CtiftM  yTit:mdL<.i\.<\  da 
^ulg  Juhfiit.CAj^.n.j ^'v.h&c declarat  Cx^fi  §  fuita^^q, 
lo.n  j.Limican:f.cfl:aii6in calu LfiJol^.Jf dfi acq.jr^A^ 
r^^.fividclicccfolascxplurib.  par;ib.  aiiquis  fiictic 
hxrciinfticurut,  Ycluci.cgohabco  bonalac$  ^in 
f  cancoma:;  einfticuo  iu  bon.s  l)iccxiftcntibus:in- 
{titub  ccct  am  ip  boDisioFranconia,  ii9  qidbus  dci^ 
di  t»bi  fubftituiu  vu'gar^m ,  cjn'xritur>  n«  bona  hic 
cxiftcntiaaJ.ic, ilb  in  l'rancoftia  omi  ccre  pofiis ? 
£ccftcliJcnclaiT>-,cjuodtteii,rrgo  vcrba  vul^jrit  t^- 
tum  conrinent  va(un)iii)pbtencia:>m^./ /;//;«^  .wt 
folius 'ir  poccnt-aecaru«ti  fuitatcm  non  toil  rctii- 
pratftdcinonftracnni.LimitJ^c^-n^m  noria  rcfcrc 
Sjcin.f^/.  1.7»  47  *u  decimo  Jf  dc  vulg.  ^pr^pilL  fubji. 
cx  glol  /.  Papinian,^.quarta  ff.  de  tnoffic.  tejlam,  UC 
comn-iUnislcntcntia prccc  iat,  c^.iandD  fubil^cutio 
cfFcdurtt  habaitjiita  uc.Lbftitufi:s  cx.ca  adircric 
hcxrcflitsitcm  tcftatcris;fccus>fi  morcro  rclbrorc 
rcpudia^it  hcxrc^it.ite,nani  t;lis  fabftlcutipnisjcjiie 
nulliicfts  diim  babuit  ,nulla  videtur  duccnd^cllc 
r*cio.Sfdcoisrr4rium  ccnct  !iv^2^  \m l.  Tfi.pinian.  ^,' 
-quartaff.de inoffic.tejiam.^ocin.in  1.  j  4 7  ffde vuU 
gar  CrpupiU.VA.q.dejucceJfcreatt^. 11  n.  loyv.de^ 
€imu^fepti2nu4icaju6,diccm,  ftaaccpra:fata  comuni 
,  opinirncjhanc  vcrioicTrcntaciftq.fl^r'u;//e./ri!ty7/>, 
c.i^.n.tz.v  d^cimo  yVi^m  commuaistlt,  cjaod  pcc 
vulgarejnonfa(pcnd«cur,fcd  toIUtur  fuius  cxi{\c- 
tiaarfcmcicxciaduTi  Dunquam  rcvivifcit,  /.  cum 
rnotn  6  C.detranfaSl.hiv[\'n2,\\tdtc.mh  >^uandopcr 
rcpudia^ioQcminftituti  viciarentar  Icg«caj^tum  b. 
Ycrba  vulgaria  (  fi  hserci  non  cric)  tantuimpor- 
tcntix  calum  comprchcndunt ,  nam  ctfi  lcgtt*  al> 
inftituto  data  i»  dubio  a  fabfticuto  vulgarircpe* 
lica  incclligaut^r,/./iV^/  Jmperat.y^.  ffjc  legat.  1 .  ta- 
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.  • '  '  •  I  ^       .  .•  -    .  ' 

^  *      '  mcnbaecrcntcnuain  mulcisca{\busfalltHergbfim 
cafibu^  rx<!:cf^cis  vcrr(^mur^iA^b»kgata4^^^ 
[  ,  '\  .  to icf^ckj^AeiAtt^ftguciif^^^ 

\     '  ;  dilTf  :ita    lcg*ia,f  ciircnt  &  tcftttqr:s )U(iiciu ,  fub 
j  J  .   tcftcrctur>quo4cfta'Wurdu,nam tcitator  fulgmti- 
.      ^  ter  fcUxftitQic  fui  {Nocids,  (]4ia  jWiiarai^^ 

.   ilimcndo  «6  vidctur  ^niluitatis  fuftalj{Ic,ncqj  ab- 
;  /\ftipj:nd(liccAtiafiiiusbab2bit^ni£cuc%u(a«^^ 

«     iifu'.2sfibitp(i  luibtucus  |!^ro~ponatur,quanclo  trfta- 
.  ''td^rfiW^l  u  rublUcuic^  t«fttidia<iir«€ulc«ic{tmpli« 
citert^cedifietQtciligituf :ftr<fm#^  fiW.iplilab« 
•  ilituic.illcrcpudiadi  f-calcAte  hlio  j(iiripiiciicrmi- 
,  niq:) ^iied ftn^c> i. c. pri mi  grli(dlj^r cpuu iia tio r  e  c 6- 
'<^dtc  >  acei&t^ddkarrc^e  tatf  toitirtics  ^ni^rrfQii 

pupiUJ.fiitaMprmc  ffJebon.pojfef,ficHnd,t^^  Daut. 

.  *  ;dccim6  »i}uandofittio  i«i(titiu>£6bf(tcuit4ir aepof* 

iiacancnon  inccll»gicarc(rcfublata  fi;icis>aiix  data 
jicccia  abflt  ucudi  a  tcrt  v  tcwc ,  Ju/Un^x  6.fffijq$iii  e- 
*\  wiffcMfateftam.ki^p:^ini.w  i..n«f»ti. 
I  ^ nrfiofatit.ffM 'Vtitg  pHpill.VAi^:defHcceff.creMt.^. 

\^^»*  19  6.V  o3ays69cafH4.ldtm  dfifucctff.n^plm.  U^. 
.   ±4^:1  Kif.j  i^VefOiifi  »bhacf^ce9ci4i^icriqr4^ 
'^;.'dvLi^  ^tia  -rfi  v^i»ieftV(iira(>()Ktiit^  feciiiidum 
s    confiliumG-lIi& Vcllcijitafa(fla(jnfti,tno  ftUum, 
,  vfe  (i  fil lai nie^^viro  tue,moriotMLi^^bftiitto  ncp^ 
,   t(^>fait9tctioii  ti^li.iirrii:^ 

;  .    .t*mcucft,(itcft:itoritadifponi<  :iafticuofilium& 
i  *  -  iiepocem  fubftttuo,qaiataacrcgai<ci(afldu»quQd 
^  y  ^oUitalfeit|a^tftqrdivetfit«ttSc«4«:^ 
^  >j|iNlifft>ii«:fi4H^8.yI?omemoci#tl»i^^^ 
.      '^n^^^  nq^a  cox|i|itj;i]Ltflditui;ixc;^^qM»dp^tiic 

•  /        .      .  •  •  • 

« 
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in l.i.n.io     ibid S ^cw n.^j.^if  ^^eimnmolimft, 

(^pupiUar.k^tTL.mififiliHihAttSyn.  i.wrfi  • 
^/emifitMjfijf^^  Gvdlici.  Bcistdia;., 

^etfqHinto  limitatur  Trcutacinq.  devuigaP.  ^ 
^J^ifiif^e^j^n  iT.^diSam. LluUan.xtk^^ut^v^tcic^ 
:^tcaiMel)^guht ,  ^Ubd  ^^rctafbtatoft  filu  ti  i^h* 
ft.tac»  ilusqj  lcgans  i  patrc,  aliis  i  filia  iclid^ii, 
icautdAt^abinftiiutoaiabft.tutarcfCCitaiTiiqimi 

>ceafeiuiiiiit^  thftkdnis  hattts  fe^cndiu  noo  fic » ^ 
^  honorc  proj^rio  inftfiutiohis omiflo.propter com- 

>.|icndium(lcg;tcruin  a  fcrcliftoriiiii)  licnam i^^fli- 
^^tarioneliiUae><{i»         patri  acquuebat  ,^maluu.  ^ 
f%imckim'de<$moirati&^  . 
ytiatur.tivu  tcftjtorf,&ficfubftuutiotfficiacur  cai 
vvdUca,Bal(l.mi/^4W.J.  i     tif  vnlgar.  ^  fupill. 

^SFratr.  $  7}»iut/> 9  2 o. » .  9*  Vifl^q.  //e  fif$e€$f.€r^. lUu 
^'5.         UbiAlcx^ndrum  Jafoncm'&  Gaiticl.B6- 
\  ^nedidlum pto  luc  fcottntia^  icdmale  «dd^cir.  Ve^ 
^Jii^m^otall^f^fra  * 
opmWttem^u^dfdl.>rulgaiis  fkitf^^ 
_  ;>fcndcrcvelimus,idq;  caraiionc,  quocifcix/elcxtin-' 
.        m  nonuyWi[c-^i,lmo^.ik^^  , 
/Xnmlg^^&pnpitt.hXn^  i^fUfmhfaUi, 
/jJp>j^in.$^.v.^uinto,ffdelit.tff»poft{^.  Sociniip^kii. 
'  42».(^ibid.Dzmh.n.2ii.ff.de  vuigajr.  (^.pupilL  Gui- 

.^eU8mc<i;^.jor^j^^  . 
-    ^rf,»  xb  i .  if.afttlitblimii  )ttt(iti^'q^vnlg  futf^  ' 
^  'y?i^|j,i4.».i  jXimits^Bcdccimtquartdinicgiiima»  v 
aaodiitmitumcacionc  legittm^  )tK^  co^^^ 

^ -tas,  Tetfi  liMiimttali<>  cfitto^^iiyt^^f^ 
rf^ajut,racionci<girinn^vulgarcn6habcrcloc 

f aie  iiotoUi.D^  lcgitimaa»  rcmovcri  omftc  gr^itii-^'^ 
rtki  ifed  itiwim  Wegi^y^ 


^^^tXt.l:  deulnm.VoluntM.  .  • 

>nim  filiiRQ  rfttioQef^iioKii  n<m  efle  traosiEBslItiriu 

:   .  Alii  cofitra ,  qaoriunt  fcntecictam  dcfcndtr  Jafon  & 
'  1  Trea(*CMiquiy$#CQccQduAt>f  ulgupo)  rirbiUcutia- 
,  iietBttoncjreonttst«lri|]ipd/er/  qumU^Wpw^ 
1  C*^^ii?<?jj^^./^i»;»alcgciaitrcjiciacur>idccq;rcgi;- 
^      catcnus  c^jciam  loc     ciicia.Ugicim^  ^  Ux  f^.tacQ  ' 
uiUt«^ficctcsmi0iQnciiifDi  nim^imfe 
ibijfiohefiajii^;  foVcrQrelnc(reittre  (iibfticuu^if? 
]^c  licct  Alius  no  <rAns|l^ii;tac  jarc fuitatis)  illum  ta- 
m  cfi  r4(t  ipo  t  r  1 1)  c;uj  ptt^  «  u  c  J  u  (k  dei  •  b  c  r  a  ndi  (r  a 
:.3intterc'poAc«  ti4np.pojft  alio$^i;M^c.7fftoiacinq, 
dcA-h  n.  i^.io*  1 1  Gonicit./ii.i.  c.i^,n,iy.  rrcs 
jpinixmesrcfcrc*  Piiaiai;U^^ttf4Yul^ris  mlcgiri- 
'  m^jft^^ieiifiomc-.&ttlcaA^i  e«f utiinfo(eati« 
'  .&foia<ftaris  c<QOipi:c)i.co<iac f  ro  qna  oAofunda- 
mcouaJdacit*AUcracft,q'4«din  l<:gium;lvi.)g4ris 
\  £c^i^cqa^at»q  vttitii|ie9  iQv|ttdai;^ro9a.dKi<7^^  fo« 
)ttcrkfColleasi4|Uat&tn  fiiip  &f  cr  coafccjueiis  rras« 
4nij(fi6sic:atD0a  tLinsmittcrccftgraVamcn,/.2'/i»- 
ton  ffM^  acqmr*  hnr^^dif^^ov^sx^  vctp  gravamicp  rr|c- 

'  crgo  toHi  hodicfubftitufiDricni  vulgarcm  &condi- 

•aioncmuic^iociaiiiinHSe  pipacscjus^  cifcclu^delc- 

gltiiSklli  t^erfia^pinio  t  (l>  (j-oam  Gc^V^Hif  dictr  fe 
mftx  tcnjtnflc*  qim4  (cil  jrulgaria  don>r0ll«rriii- 

'  tat&ncctrao$.pi<liancin,ncdiiIiqusMn 

.(cduntu  ncccuitacc)  &  hoc  tapi  «n  icgtriotoi^uafn 
Jo  a|iil  honk.  -UJiiftiitciQfrttc,  fifi)itisfia(iriiir  fa- 
'  pccftcs,cjasmo4i  fuftgirctantu.ncontincrc  cafgm 
.  voluntati^.no  impa^acap^UQ  (OiKinct  cas^  impOf 

np  adita;qitia;tagravarctur^ii6  transmtcrcrec^Ac 

dclcguimarejiciiaromocgraramc.Con(icK|i.ca- 
iiKDi  f  oiutatis  y  qaiaf](jboc  nuliu  gravan^e^i^fcfiiir 

'  ttf  pofitamijilegitiflitiqau  ipfe^«tts  (^afpopirere- 
i^t  ca     abilipctimaxio:^  q  >  u  Jtc^?  (im^  /cpa- 

V  .         V     *  ^ .  «• .  ^      ^    j-  4ia^ 
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s   ]        Tit.  X  X.  de  vtilgm  fubfthutme.   ,  . 

}  <ii^a,n6  ampliusl-git'ma,ncchabcttciusprivile- 
^  gia&jqnaliratcs:  {'cd  (it  proprium  patris  patrimo-  ' 
|.  niu;ficuc«lial)Ott^,/. c/^/w//T/r.j|/^^<?/f^/z.K^  " 

tcntijm  ciiam  tcnTt  idcai  Gorr.cz  Itb,  i.r.^.n.^o.t;. 
.  fixto.  In  hacintcrptetum  noftrorum  cofctcntioac' 
.  hxcnotandacriint.  Primb  vrrifnmum  c(Tc ,  quod  '  ; 

vUlgaiis  etiafn  lcg  tiwift  fiTtpoflit^Bald.i;?/ (iarro^  • 
'  ifat  ffJe Miioptiomk]:iCtnl.fiJilMres,n.6i  .61^6  ^  \ 
quam  mjgiscomu  U!ifm&  vcnoif  mdicitS  m.^c  »^  ' 
Vttt.i.deinterpTei  ult.volunt  lib.  5  .interpret.  z.dub.  * 
*  ji//^r.5.»  ($o.5c  poftaliw$Trctttactnc).fl''^'i/«/^.yi^i^ 
€ii^  lf.'ip.20.  ii.caviuoDCjCincdperl.quof^iamin^ 
^wri^.  liia  tantum  onc ra  dc  Kgitima  fiut  rcjedla^^* 
..  proptcr  quacolim  dabatutqucicla.  At  proptct fob-  \ 

ftitutix)ncm  vu'gatcm  olim  BcndabatUr  qucrcla, 
'   ncc  pcrvulgire  olim  tanquapcr  oucris  appofino- 
ncmritiab^tur  t<r(Vamcntum,irr.6  il  a  r.onhabcba- 
[,  tax  pVQ^oucxCytm  ^^tz^fkv^iar  Jjam  dulitaf.  ^6. Jf.de 
h^red  inflitJ.iar??  hoq  ture.jf.de acquir.h^ired.Gj^^uc], 
Roman  lih,6.tit.deIegit.concL  i.>J  ^{S-v decin^oquar-'' 
/i//>;i/.vcrarii  &  communctn  dicic  Trchtacinq.^ ; . 
r.i+.w.  1  i.^Etquodharcfubflitutio  cnus  non  fit,  iu^ 
V  dciili colligatjt,quodju$trao5mi/fioni$ jiotcjitius  ^ 
jGtjaicfublt  tutionis.  Sccundo,  vulgaichaoc cott-  . 
tiKcrc  utruqj  cafum  voliuratis  8c  i  npctcnti|£.Tcr- 
*.  tioicandcfulgarcmaucnon  tollcicfi[iitai;cm,aatfi 
^  cam-follariid  tamcn  noa  aiitcr  locum  hibcrc,  ni(U 
'  qu<^adcfFcdlusconccrncote$  fi^orcm  filiijDauch. 
.  inLi.n.2i^.f.devHl^.(^pujHllfubJlit.Vimiuazdc^ 
cinQO  quiac6iUt  coma,uais  proccdar»quando  filius 
cttinltitutus  f  urc  &  illidatus  cll  fubftitutus  vul-  v  ' 
garis:fccus,fi  non}»urcfcdfub  condirionc  potcfta-s^ 
t.fa  ( fi  dcccmdcdcritjqnxulcimovitac  (jpiiitu  im»;  0» 
'  plcripotcft,innitutiis,C!qi  ncpotcs  fubftit«t;fuc-^  \ 
.  rint,nam  hoccafu,pcndcflt<r'c'ondit:onfc,luitas  noai-^; 
t  o  1 K 1 11  r .  f  c  d  f  u  fp  c  d  1 1  u  r  3 ///.^jf r  i?    / . 


n,i  Limuat  c!ccinnofcxt6jquai)do  tcilator 

velcxpre(ic:cavit,t>c|»ervu]garc|ii  toUamr  faisfis» 
'  Tcl  ex  codjc^lalts  eviilemibjis  coUigrreciiCi  i4  cuia 
nolaiflTc,  Jaf  i«/  fifiliushAres^n.es  f'  de  liber.  ^ 
folihum.  Xjrcmaci  oq.  de  vulgar^fub/iirut.  €a/>  1 4.  n, 

"  •  x^^.^uerf  unifem^ &/Mt^.dij^4eepwi  Dauciu 
mLi,n.%i7  f.devulgar(^pHpiUi$k  . 

,  ' '  Liiiaitant  dccimoicptirab  ,  IiccC'  fuofubftitutiis 
'  (IieusYaeric»  &.ipCe abiiiiiacrit :  caoicb  abftcofio- 
'  'ScmOiMtewcczxenon  profaibettir,  /  /««.C  eb^rg^ 

i  /?Are^.  Scxtus  ctFcclus  fubditiirionis  valga- 
ris^(t«c|ubdimpcd'at  jas  a^Crcfceo^i^  Daar; 

.  i .  de  pne  d^f^ji^ndi  ctif.  i   AflicoQ  •  Gpmes  lit.  u 

'.  *  variar,refolut.cap.yn,2.6Jth  Soafcz.  in  dddit.  num. 
'  j^, V er h.  irtfn  qu£rOy& caf>. 10  n  $6-  Dauth.m/.i.». 
%  1  Sj^^^yMdlll/^^^^^o^iprpviHo  homxois  coUic 
proTifiodiemicgis  t  &  e^prdlbmfattc  ccirarecaci* 
tum.Ampliatio  i.utproccdarcriaminfubftitucio- 
nQdfxbji^f  dc^n^i^inLfin.  Cde hdred  infife.askm  Sc  iU 
la  ;U$iiikrefceadi  exclailf  c>  ]aC  inLrs^eeniemai  »is. 

'  i5^.ibi,Bo!og.».  i^^.ef  x^ojf^*?^*/.  at'.  Anton. 
iiQtu^zMki.Viixiiir.refdut.cdp.)  n  x6.v.&int0i^ 

'  fttm^&^^-^o  AmpliaciD»eit>ati<iemircta 
fubititacioDc  yu  I^ari  prbrfui^  tacica./ jS».  CMinjiit. 

^ubJlit.AniQn.Gom^zMh.i.variar.refolut,  cap,  3, 
^9  t6*vex^m(ingular.&c,  10.» j  6  GieiiLji.fubftie^ 
.  '^.  1 5  n.i.  Ampliacio').eft,4ufabft:kocioexcladac 
»jus adcrcfccDf|i,eciamfi  is ,  qui  pcrjus  adr rcfceadi 
j  ndmitci  dcfidcrac  i  fit  fili us  ccft^tori s ,  /. y?  fofthteem. 
'  k  ^yi.qi$odvHigo^  ibi  JaC  »  R jf    kber.  ^  poftinem 
'  Mantic  deconieilitr.utt.  wlMHi.  tib.  4.  Dff.ao.  ».19. 
'[  '  JScquaaquam  h^iiolo^inlfinai  num.  4.  C.  deinfii^ 
tHt'  & J^bjiie^  vtfun>  fui  t » aliud  cile  ifi  (abfttcaif  o* 
ne  vulgari  cacicavfiperfQiia»qucper  tidcrcfcco- 
di  vcaUj  ccflatori  auc  cohapicdi  valdc  comoncla 
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Tit.XX.deViilgAri  fuhjlitutmel ,  .  ^59 

l  fiX.perl/fin.  C  de  inJlitHt.  (j*  fulftitut  &c  quod  ▼ul- 
^  gaiis  cacica  matr<"m  ccfbcons  hon  excludat  >  cc- 
j  lamfi  cohojres  inlticuro  data  non  fir,  ut  proiudc  v 
multb  minus  filium  rcftacoris  cohx^rcdcm  darum 
cxdudcrcdcbcar.  Contrariam rarfcn  fcntcnriam^ ' 
quodindiftindcfubftirucicx  tacira  vul^ati  veni-  \ 
cntis  caufa pocior  fir,vulr  Anton.Gomc^  lib.  i . *va^^^ 
ri^r.rejolt^s.c  ),n.  ij.^hiiodiX.  maddit.n  ^6.^^  Ai"  • 
fcns  hanc  indiftinftc  Tcriorcm  &  reccptiorcm» 
quosrcfcrt  Grafl.§  fubftit  q.i^.n.  i  &aitDauch  /»' 
i.  1.71,211  fc  non  dubirarc;  qu  a 

hxc  fcntcntia  fit  veriflima(  i Jquod  vcn  ens cx fub- 
'ftitutionetac  ta,tcftatorisdifpoficivam  yoluntatc  '/ 
,  habcat:  venicns  autcm  pcr  jas  adcrcfccndi,  juris 
tantum  aarh:  ritatc  ni.srur,  &  difpofitivam  vo- 
luotatcm  tcftatoris  faon  habcar  (x)  quod  cvidcn-,. 
tiflima  rcftacodspro  fubftituro  volur,tas  militar, 
quumn.tcrtatorcxpr^cflim  in  bonispupiHi , inqui-  • 
busctiamfuahajrcdjras  conrinctur,  fubftitutum,  '* 
omnibus  filii  coDjuDdlispia:tuIcric,minim^dubi- 
tan  :um,c}uin  mulromiagis  illum  in  parte,  idcft,ija 
fuis  boni$  vo]ucritpra:latum,AlJaL  inl.  i.n.zo  jf  ' 
de  uulgar.  ^piipill.  Soarcz.  d.  loco\  Lh&redcsfpei ,  5  7:,'^ 
§.  cumita  /ff.ad  Senatffrconf  7  rebell.  (    quod  Bar-;  ; 
toli  intcllcdtus,  adl  jin,  C.de  inftitut.  ^  fubftitut^  \ 
iindeillc  fuam  fallcotiam  cxiruxit,  coinmunitcc 
rcprobarur  ( 4)  quod  iHa  juris  fcni;cntia,  dcmatrc 
•   tcftatoris,fuh(licutumcxtacita  vulgari  rxcluden- 
tc,  lubrico  juris  fundamcnro impolica  fit ,  tacitam 
^  cnim  vulgarcm  earacionccontramatrcm  tcftaco*'" 
['  risi)on  admitri  nrgancqua  racit'apupillar»sconc:a 
.    pupilli  matrcm  de  j  urc  cAcIula  fit,ac  cum  ha'c  r.uip 
ijo bia  fi  t,«r  fuj  ra  $n  depjc/tjiratumin  }  effetJu  com- '. 
inunis  quoq;  Dd.  {enteurra  dc  rctlaturis  mr^tiri) 
fublHrutum  cxtacica  Yulgad  cxcludentc  ,  dub:a 
rcdiitui:.  ...^  4w.rr?V^i^^^^->- 


[ 


>     Ampliatm  ^.crt.Utquemadmodum  caiifa  ,tcfta«» 
Hiaccftati  cautam  e^dud  t,  ita  etiain  fuMtitutio 
•^Mcl  jdat  Vocatos  alcgc>/./»w&^  hAndu 
'  b^(lit.lrnerHmim.CMe  iegit  hMdihJzfin  Lre  c^nifm' 
Mi^n.  iJif^,vJerfi^jjiam,rfgula^,ic.  ibidcmJoAOkBQ- 

-  Atn^Hacio  5Ve(l>  uridefh.fitihii|bftt€ticl4>be  im^ 
Valida,dum  modo  cx  rali  eaufa  io  yalida  fu ,  quar  co 
,d^ioatae.ft^tECIftadcaufam  iurc(tati  dcducatun 
cft  cafas^jn  Lfm^t\in  t  ^rejponff  de  initijl.tefitm. 
ibiciaimfabftitutio  inuttlis  cft,fxcaufa  pi:xtcricio. 
^  iiiapalthami^dcduceatc  remadcaofam  inceiiati: 
vfttamtoii;a»^iiif«lid^{jbb(b^^  jttsa<> 
^^Crefceddi^  haoc  crcbrrdrcttt  dnsic  Sfoccia  Oddus, 
'  de  vulgfubfiit.  q  5  .§.fextmej[eB.  v.  limits^tur  t^riik 
V«i:aai  quod  fubltj^io  non  aticettoU^t  jus  accre* 
fcendi,oifi  &  (i  )juretatft4airt»&  (i>fFe(9»imha*be- 
ac,voluDC  Joau.  Bologact.  inl.  reconiuhSi ,n,  29$. 
500.501.  inprinc  ^v.quartlf^lLit  \>u9ttp.  deime 
stdetiifui9iiiA.x.c.i^y^ 

frAfn.  /o.Ergo  autfabftitutioinvalidacll.fcdnoa 
iMiirmattcrtamcntum,  ocqi  dcducit  i^q^  ad  caa- 
/(!ami{it<fftaci%'&ilia  lureaccrcfce^di  opa  obftac: 
.  li  ve  fabfl:!  tatip  ibioinoiitittttlayfi^e  Ya3ida>non  a. 
}|abcat  ciFcdium  pcr  cadpcitatcm,ut  in  Ifuiddm  t€'- 
^£lMimt0  >  ^o- ff.de yulg.^fujfiU.  (xxbi  in  Soiia  ati* 
niillat^  fiiit  fabttti^a  &  kob  impedimc  |lis  ac* 
^irefccndi)  Ycl  per  rcpudiatiooe,  /.  1.  %.fi  duo  ffde  bo* 
vor,poffeJf^Jecknd.M*%ia^^  ^  }  7*  1 8. 

'{^iMJB<llogaiec>i»  obi  Aitiraipercraiifixe 

'^ameS) &n,^o t.v.tei^iifatilAstts^c.de  conie^.  ult. 
volun/  lik^.tit.  I  oM.  1 8«  Sfort.  Odd.  de  vufgmr.fteb- 
fiifut.T tcnucinq.de vtiig.fu^/lit,^^ t  j , ».  8 .  nmf.fr^ 
cuftdo  &  uleimi,  Aiirilaiiiitalidji  eftfabfticaci  » oc 
deducatremadcaufam  idtejftati  k  pmnisdd  jore 
accrciceodi  di^maiio  ccilac^i^ain  ad  jiui$  adcre- 

;  '    ;  •  .  •      . .  * fccudi 
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l       V  Ttt^XX.devulgmJuhJlituttoney 

pcc^idicrcacxonem  occcffariumfic.  i  ucportfo^qu^ 
fdcfcrrurpcrjusadGrcfccndi,  fic  omaijurc  vacans. 
2,  uc  &  alccra  porcio /it ,  cui  jporcio  vdcans  accedac 
Vz(c^.de fu€ceff,progreff.inprAfat.n!im.jz.^in  l pin\ 
in  i.  rejponfo,  nuUa  clt  porcio  vaqans,  nuUa  porcio 
V  <Jiii  vacansacccdat,ibi  cuini  po(thumus,cujus  gra- 
tiacdnfticucumcft,ucrumpacurcc(tari\cncum,fibi 
;'ipfi  locumfaciarrumpcado,non  MiLnametfiy^.ffl 
\de  iniufi.tefiam.  i dcocj.  fucccdic  ab  inccftaco>  &  im- 
pcdicne  dcfuncfli  cohxrcs  iicredic^ccm  adcac  cr 
teftamcnco.  Limicanc  rc^ulam  Primoj  uc  fjbfti- 
tutio  jus  adcrefccu  U  aon  cxcludac.quaado  tx  co- 
,  je£lurisliqacc,cc(btoris  voluacaccm  fuiirc,  uc  ha- 
rDens^usadcrcfccndiprxfcracurfabftituto,  l.quidM 
tefiamernoyff.de  viil^nr,^ pupillar.  Ancon.  Gomcz. 
lib^  I  ,variar»refolt$txap.  j  .num.  i.  6.  verf  quodtamen 
lirnita.  M^ntica de ccnseSttr.ult.v.-flnnr.tit.  lo.n.  ii. 
SfortiaOddus  de  vulgar./uhfiitut.  ^.fexttsiejfe^us^^ 

"^wrf.limitatur autemprimo.  T rcuzsLcinq» de^ vulgaK  ' 
fubfiit.cap.  i"5 .  num*  1 7.  Limicant  fccundo.ucrcgu- 
^lapraecira^a  vcrafic>  quandofingulariccr  &  nomi- 
,iiatimfabfticuciofaftaeftuni,puca  ccftacor  ica  di- 
cic:  InftituoTitium  &  Sarjum  ha^rcdcs,  ctfi  Ti- 
tiusha^rcs  non  crit,fubfticuoiUi  Cajum  :  Ticiuf 
autem  n6n  vulcauc  non  porcft  cffc  hasrcs,  hoc  cafu 
c6njun6lusSa»jusnonadmiccicur:  fcd  fubfticucus 
viilgaris  prarfcrcur,  Zaf  in  i  i  .».4 ^.ff.devulg. ^pu^ 
pill.fubfiit.  AUudcft,quando  fubftituciocffccfadla 
pluribus^in  coca  hscrcdir^^ccpcr  taliafciliccc  vcfbi, 
qu*ercquirercncfadtumiicriufquc  vcl  omnium  ad 
cxiftcnciamcondicionis,  ucfidiccrecur,  fi  nuilus 
cricharrcs,vcIfincqurTitius,  ncquc  Scn^pronius 
cruntha?rcdcs,  ycl  fimllia  dc  quibus,  inl.hAredei 
[  mei,^7,§  cumitaff.Senatxonfult.Trebell.perLquidX 
jefiamentc^yo.  ibi, fi  necj^  ,ffJe  vulgitt.  ^pupiH. .  Vafq. 
d^fuccej[.progrejf.lib.y\.i\.pertQtum^  Gralf.^. fub^ 
,       .  ,         8f  ,     ,  jlitH^ 


^kii^^ffufi.i iii^.i.u$fi».  iLiimcMrcmio.qoaifci  I 

Ao  hdsrcdcs  rcciprocc  fubfticuuatur,  rcciprocc 
vOimrabfticHci  pofTunt&uccQnjun^i  &  uc  Tubili* 
tad  jCiicced^e :  qaum  cci[Ucor  >  qui  ica  dilpooic» 
Tidcatur  ia  htffredam'  de^iDoie'  piofoifle ,  tftram 
e3;:jurcadcrcfccndi ,  vclcx  (abftitationc  vcnirc  vc- 
^t^]2LUnLf9^coniHnSij^ntfm.  i6%.yerf  tertio^mi' 
tm,  ibi  PologneCt  ^mn.  zfi.  wrfurtio  UmhMUirt 
ifi,znticzdeconie8HrMUim,wlttn4.lib»/^jii.io*nHrn. 
'  x^nitf^titzcxhC^JevHlgar.fHbllitHt.cap.  i  ^.riittm^i  8. 
w/ fecmtdodifilHrMftftUzx:^^  UtLuntm.  «x7-j/* 
ditmlgnr.^pHpiUMrfHbftitttt.  Ltitiicftttt  qaarc6>  la 
IffkfittiiZjlfifiliM.^o  ffJeacqHir.loAredit.  Mancic^ 
'4$yiuBHrMlf.V<^h^  <  o^^Hfn.  %  % .  yetf.  il- 

jHd^vefij  tton-iff  dmittondHmp  ptmhJmL  t^tetmh 

^ZX^jff.deuHlgar.^pupillfiibfiit. 
,^  Scptiiiius  cfFcdiis  eft»c]uod.fubilicytas  >  fabfli- 
tati,primd  fiibfticactts  efl^iB(eliigatar  Titittt, 
x-j. &l  cohdredi,  4l.'m princ.  firibiDd^ffdeuHlgtif. 
tif  pHpilUr^  §.fed fiinftitHto ,  InfiitHt.  de  'vni^tir*  jHb- 

,^fiutti*  Siiiioii.  de  Pr^t.  de  interprottiK  nltin^.  ^iietn- 
tttt.lik.j.interpret.±.dHb.ufitH^.^,num.  f  9'.  'verf.fi- 
ftimm effe^,D3LUih.in L^.&  xz^.ff. de  vtil^nr. 

*  >  Q^yat  elErftas  eft«  qaod  vttlgaricf t  fabftita- 
tos ctiarn  capiat  lcgi tiniaoxinftituto  dcfTcicnti  de- 
^bicami  quum Sc inicgitimafubiticutio ficri  poilic, 
.  SimoD  dc  Ptxudyobtt.  $  ^nmn^  6Q.virf0Stiv9ta  b^ke- 

tHreffeHHttDM^.iitdhx.n.\iL%.  \ 
.  EffcdusnoQUScft.quodfabfticutio  vulgariMJC- 
preiracontincatcacitamcxcmplarcm :  fi  eoim  pa* 
^  terfiliofariofo&  mence  capto  ica  {abftita!t :  &  C, 
filiiismcus  lixrcs  noncrit :  fuhfticuo  CajUm ,  hic 
.  Cajus  ceoietuc(iibiticutusif  £  filio  pcr  excmpUrc 
.tJicicam>eoiofarore  fi^demeocta  decedeoce.Bar- 
%o\.ini^exfailQ,'tHtjp,  lyff.^de  VHfgar.  &ftififfar, 
,/  •    •  '  Salx- 
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Ttt  X  X.  de  vu^afl fuhjlmithne.    ^'Cif  ^  , 

Salicec  inl.humanuatU^^verfquAro,  ^lc^dei^puher» 
alitdfubftit,Kmn  conf.io^.nn.';Mh.i.  K]f2i?%d,U 
€xfa£loynu.j-j.c^m  commuacm  cflctcftatur  &  Cc- 
fYx^lMsconf ^z.^.nHm.9%'^n  i\i  lib.  3.  Mcnoch.  ; 
lib.  ^.prdfumpf.  41.  Ratio:  ficuti  in  fubftitutione 
vulgancxprcHafafto  filioimpubcri  lei  conjcdu* 
ram/acit  incflc  tacitam  pupillarcm, /j^OT  A^rjwrc-i  i 
ff.de "vulgar.^ pfipillar fubjiitut  &  hoc  bcncfictUrat 
'pupilli,  cui  patcr  providere  &  confulcrc  voluit  r 
ficparitcrpr«fumcndume(t,eadcmrationc,  quo<l 
pater  fubllitucndo filio  pcr  vnlgarcm  Volucnt  cC- 
iam  fubftitacre  per  excmplarem,  cven;cntc  cafii 
furoris  &  dcmcntia?.  Vcrum  Guilielmus  &  Ray- 
iQcrius,quosrcfcrtBartolus«»//./^eA:/2«(^(?,««w.  25. 
&  Albericus  inl.precibu^s,  num  8  ^.Cod.  dc  tjnpuber^ 
aUU  fubftitut,  fcripfcrunt  vulgarcm  cxprciram 
fadlam'  furiofo  non  conriacrc  tacitam  cxcmpla- 
rcm  ,  Primo.qHod  cafus  &  fortuna  advcrfa  cxpe- 
iftari  non  dcbcat,/.mw  ftipulantemy^.facram,f.dt^ 
I  'verbor.obligat.  non  ctt  crgd  vcrifimilc  tcftatorcm 
I  fcnii/Tcdc  cxcmplarifubltitutionc  vcrbis  non  cx- 
prcfla,  arg.  llulianHilff.  quib.  ^ a.  quib.  (^l  cum pa^ 
tremiC.de condit.infert.  Secund6,  quod  duo  fpc- 
cialia  ccncurrcrc  non  debcant,/.  i.C.de  dot.permiftl 
Yulgarisautcm  cxprclTajurequodamfpccialicoo* 
tinA  tacitam  ^apilhvcm,  l  jamhocjure,  ff.de^^jul^    ^  - 
gar.  aliud.ctiameflctfpccialc,  ficontineret  excm- 
.  plarcmtacitam.  Tcrtibjquodmeliusintelligipo-. 

tcft  pupillaris,quam  exemplaris,cumpupillaris  ha- 
:  bcac  tcmpus  ccrtum,cxcmplaris  vero  mccrtu.  Pro- 
ptcf  ca  no  cftidc  4c  una.q?  dc  aItcradiccndum;Caj- 
tcrum  rcfpondctur,  Priii)6inf(rliccm  cvcotueflc 
confidcrandu,  quando agitur ut ei providcatur ,  & 
ficdcejuscommodo& tavorc:  Sccuodorcgulam 
illam,  quodduofpecialiacoBcurrcrc  nonpolfinr,^ 
habcrciocu,  quando  duo  ipfa  fpecialia  origincm^ 
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cafd  noftro  ha;c  ino  ff  ecialia'  ^efe^BdOBt  tx 
^vcrfafoQCCjDam  cx^mpiarisfubiQcelligitar  ob  dc- 
fe&amitaieftci$«pttpiUari$ve£6  propcer  tmpc;ic^a 
ireatem«*  'f ertio^ ccmpon$iliicerd€adiftefii<oii& 
^  deracamminimefuiflca  lcgisiacore,  qui  itierodu- 
zic  lianc  exeroplarem :  fed  (oliim  habaic  racioaciOi 
q^diicmifleqttlifltieft»iitoJ>  eonfiliriiifiniveatem 
iiliipopillipaccr  pro  eo  cc|lecurj  fic  &  i'dcm  patei 
^oAficiacce(tamcacum'profiliofurip{bf  ycI  meme 
capcojadicio&coBfilioia^^  cartBte*  AmpliBCiB 
ifnbdidbicemmaBHopinio )  at  loea^  liabeat  ec« 
iam»  quando  ccmpore  coadici  ceilahieoci  filius> 
^ttijyuer  Tubftitui t  >  Bon  erac  furiofus  rd  mcDCe 
cHpVas  yfedfarorfl^  deiBciitia  ddade  faperrcBici 
^Bam&hoc  cafu  illatfuKflitutio  cxptcSz  yulgaris 
^OBaaec  cacic^m  cxcinplarem,  Ripa  inLixfMScy 
^iu^.7i}f^dinml£st^&ff$piB4K  LaBceUoc.  Polit 

yirf.  tgo  vero^  &  Z^X,  de fubfiitHt.  cnp.  j  .deJabfiitHf. 
i^tmK^^iiMm»  i.  quod  com  onD^^atis  tocf^dii- 
.  ^&aemplopiiptlkins,atpatef  proridcsre  fofltc 
filio^conjcduracftquodvolucric  proyiderc  im  o« 
mBibu$  caiibuS)(^ui^«enirc  pofll|nc,ac  coafoqoeB- 
cer,quod  eonfidqsrvnit  cciftem  ^pfum  ftetoris  e- 
iceatutn,  cum  ad  proyidcndiiQi  colifiderabilis  ille' 
fic  »Lgeneraliter^Jfi  homini  Ub$ro ,  ff.  4e  fidetcommiff. 
libntt^  /OiflcacittB&GajfbdmiB  y  lUyiiferli^  «^Al- 
'bericas  fapfji  commaooraci  i  &  qaps  fecucus  eft 
J^ohiti$defHb/litut.intit  de§xemfUrij^Hm,  1 4«da 
fatpf^aci&ociBcafucxemplarcm  cacitaoDi  ooB 
eoBtiBexi  fabrezpcd&ctUVulgari.  R^eceditttr  tam6 
aprsedi rcgula  Sc  prasfumptionc  conjeduris , 
Kmb.  confi^^Jnfin.iiL  Dec. conf%ju  Sc^cin. 
]xm^4^M^M.i.l&tmtilck.eonf  j  o  i,nHfiKt%.M. 
a^,  Fcii&acft  coAje^^oriO^aaAdo  ccftacorpoH  adica 
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Yit.XX.de  vuhmjubftituiwne^ 

h^cAitatcmexprcfsc  fiibftituic  pcr  fidcicommif- 
fum,  faa.ntunc  ijacica  cxcmplaris  non  continctur 
fub  cxprcfla  vulgari,  Ruin.  conf  lo^. infinAib.  z. 
quiacrprcira  provifio  tcflatoris  facit  ccllare  tativ 
tamprovifioncmlc^is, §.  i.ff.devnU 
gar.&pupiUar.fuhJittut,  Sccunda  cft  conjcilara* 
quando  tcftator  rcciprocc  fabitituit  duobus  filiifi 
imparibi  s,ncmpc,uni  fanx  mcnt^s  8c  alccri  mcntc 
capto ,  haec cnim imparjtas,quod  in  uiao  cflc  poflic 
^xcmplariSjinaltcro  Vcro  noojcffictacipliacxcni- 
plaris  taoita  contincatur  fub  cxprefla  vulgari ,  Bar- 
xol.m l  exfacio,num. i^. ff.de  vulgar.  ^ pupillar.  ^ 
ibidem  Zrwis.num.i  5.  ficuti  tacita  pupillaris  noa 
contmcturfub  vulgari  ciprclfafafta  duobus  filiis 
'  impatibu^,/.//!;??  hociure^uerfquodfi  alter.ff.de  vul^ 
•gar.(^pupiUar.  Pland  obtmcot  hic  omncs  coojc- 
'  iturse  ,  qux  locum  habcnt  in  tacica  pupiUari  fub 

cxprcfla  vulgari  comprxhcnfa  ,  cum  excmplaris 
^cifdcmlcgibus  rcgulctur,  quibus&pupillaris,  cu- 
'  jus  cxcmplo  cft  introduda,  Mcnoch.  lib.  j^.prA* 
fampt.  41 .  num  i     ToUitur  vulgaris  fabftitutio 

Prim6aditioncha3rcditatis^,/./(?/?/«^//^;w,  ibiCyn» 
^  Albcric.Barcol.  Angcl.  Salicct.  Jaf  Dcc.  &alii  Dd. 
^  C.deimpuber.^  aliiifubfiitut.hnion.Gomzz.lib:  i. 
\cap.i,num.^^.  AmpHacio  primacft,ur,fifccimulv 

tos  gradiisfubflicucionis  vulgaris,  omn?s  cxpircnc 

pcr  aduioncmprimi,  l.cuminieftamerito,ffM.tefia^ 

*  ment.l.fimaterj§  finff  devulgar.  &  pupiU.fubfiitut. 
^  Dauth.m/.i  num.ijo.ff.eod.  Amphatiofccunda 
^  cft,ut  idcm  fif ,pluribus,puta  duobus ,  tribus ,  qua- 
^  tuor,pluribufveh2Bredibusinftitutis^  nam  uno  cx 
^  iUis  adcuncf ,fubftitutus  vulgaris  excllidit^Tr ,  mo- 

•  doutplur.busitliscopulativc&conjunaiim  fada 
fitfubftitutio,  vclpcr  copulam  nogativam,iti  fcili- 

\'  cctTitium,Cajum,Sa^jumin^icuo,ctfincqucTi- 
'  tius^neqs  Cajus,neqi  Scjus  haeredes  fint,  Jcmjjro- 
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'  wam(ai3Atiw>t'Tclperco^ 
yidcHcct :  Titium!Cajum,Scjuminft.tuo,  &  fiTi- 
tius    Gaj^s  &  Se)tt;^hjcreilzsDon  iinC|  Scmpcoot^ 
i^bfttcuo:  Yci  pei^Aumemmf^itt^lcmritia^  Ttct^^ 

^Cdjnm,SejiimioftfCii6»^fi  prasdiatlisrcedcsfioa 
fi|3C>5empronium fubUituo>  ad  vcttcacem  copula* 
l^iv^-icquirieaiTeticas^ci^iiifq^  Telomaiuin>&- 

tefiAmentOiff,de ^Viilgt^r.^pHpiUifir,  Almd  cft,fi  duo- 
^uspluriburYeinfticutisitciUcotfingulis  fpcpiaii- 

ttt  It^Uieitftt':  patj^^iafl^tQic^atiim  8^  ^jum :  & 
Gajo  quidem  Tictiiml  Scjo  ScmptoBtiim  fitbftt- 
ti^ic;h9ccaru;Uno>pui;aCajo^dcuntc,  propterca 
^i^BiriCfiratfiibfticutiodcScjp  fada>  fi  iUc  iguercs 
4;fleocijyic>Aacfiptp6ffi^  feparacis  ai- 

Jbilinfcra.tur :  &  ita  diflinguit  BaitoL inii.ntfm. 
\^.A\tx.num  40,verf(^ia$er4liaqMrit.  Socin.if. 
5  o  v$if.(^n4 fiiMndim  qHAfiiinm%]9£ah$^^  4ieiiSMb 
^um  i^.iu/^adn?i  yz.  Zz^,n. /^^.  ^ ^6^  ff.de^oul- 
^ar.^pupiUAr,G[SiS,§.fubJliiutieiq>i$.  Ampliacio 
tcrtia  wid^tn  fit  in  £ubftica^(>ne  i^ftunoriim, 
I  fiUgat^  l  6lC0d.  diUgM$.  qniimt'iimeli'«flMlii|cio* 
ncm  liniitantifl  kgatoufusfmdus^nam  uuifrudht 
lcgaro ,  ecia(ii  agnico,cam,cn  poft  morteo^  u&ficOr 

^tt^cii  loi^us  eft^bljk«ciitojAk^<i.txi  i.i:mm.40^ 

Alciat.;?/^.  r44.i4  5.  LQriot.  deMpicib.tur.  tit.dtj 
fubfiitutJ^^iamAtk  3  j .  Sfortia  Oddy^  'uulgur.fubfli^ 

Ub:%.,in)arAfAt,  num.  j6.  TreiitjKiaq^  dewiU 
gar.fit/pJUiut^tap  j.  ^  4  ficuti  cnim  agni* 

tipufasfruAusnon  impcdu  jus  adcrkfcendi»  u 
^inurdumfff'deufufiuS.Md$r^§§nitUiik\^ 
munitcc;!  ita  nec  qitidcm  vulgarcm  impcdirc  po- 
tcfit .  quuai  jus  adcrcfccBdLd^catur  Ciicita  ai^*  ! 
d^y  us^is  ,7  fi  TiM^^J^h,  ^.luii^mmjt  ff.  dt^ 
J^f.ik  ^^ip^iajiio  auancft ,  uudcoi&t^  «ijaodQ 

•         r.      .      '      •         .  .  ^     ^  I 

I 
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XH*XX.devul^arlfuhJlUutione.  e^^r* 
ihftitutuslijetes  boQdrum  p6flcflioneQiiceaB<lttm' 

tabulasrcpuciiavit,& jurc  civili  adiit,  l.pffiere^,  ^  / 
xurn  /» fe^  Cad.  de  iur.  delsberands «  Za£  m  tradtat. - 
nMgar.  f .  nutjsc  ^sMimdo » fieundg  amUat^  JSc 
tXt  reccpta  featentia:  ^  TrdK^tacioq.  d$  'vt^uKfiA'-  : 
Jiit.cap.  lo  nfws.i.  Amphatio  qui|i^a>utidcm  iit, 
/i^inflicutus  jure  Praccorio  boDorum  ppflcffioDcm  , . 
recooddni  tababs>|>ettt» Dsiti€h.i^ /« i:n.±$i^ffM"  \ 

'vuIgar.^pupiU  yrffy'7/>«/. &hocYcrumcft,fiycin-- 
ilicutus  jurc^civilia^irc  pofGc  ,  bouofumauccm 
poflcffionehipetatsfiTejttrc  cirili  adire  aon  ptlf*- ' 
&x ,  argufn.  1 3 .acQnt^Ariofon/u » ded' tU impuber.  ^ 
aliujubjhtut  BarcoI.m/.iT^^iTi.^i.Socin  num.  $4. 
qui^.';^.].^Cnufn.6^/uerfamplia,z,ff,devtslgt$K  fi^'  * 
fupiUii^.Zt{:4»vulgArfubfitt.%.nun€venUnm^ 
Jecundo  afr/pliate  ,  Trcntacinq.  de  vufg/^r,  fubfii^' 
tidt.e^.  10.  pum.  I.  Gtsill:  §.Juifiitutio ,  quttfi.  15^  '  / 
9^0m^.  mbdd' jas  bonomAa  pofleffionis  peteitdas 
viVoccftatore,oi:igin-mfaabcrcincipiat:puca,quia 
^  inftrtutioniconditioaffcripca,  uccurp  si  Pra^core 
Ireitlricur y  l.fk&M,  6  ^.fifosbeonditi^nitffadSCtutft  - 
TreBett:  Aliud  cft  ^  quando*  teftamentaf^  Tires  ^ 
airumic  jurc  Pritorio  poft  morccm  ccftacoris ,  uc 
iif^aru »  Lfilio  yij^ff.fi^  iaiufi.  ttffitsment.  tibi  filio 
jpraitortO}  ie  abfti nente»  ex  bon  o  &  a^qub  ▼olttotac '  - 
tcftaTorispoftmorccmfuftinccur^  hoccnimcan]>  ' 
iific6]iusapriniogradupr«ccricos,a(ecuado  cx*  -J- 
ha^redatttsVfut>ftitUtiispraEfercttrilliiquipofletT^^  ' 
nire  eitpiiikio  gradu  pctendo'bonorumpoflefltOa£* 
fecundum  cabulas>babiluas  cnim  circa  acqui  (itio- 
j|£.ha:reditaris  actendi  mr  pcnc$  ccmpus  mox4:is»  Lfii 
i$iieHum>§iinMXtrM0is,ffdeiefiam.Maf;6 
litaccprimi  gradus  circa  ccmpus  mortis  admiflTus 
.fuufubfticucus  i  Sc  Cicil\i'^n$  (E^\f,x^\imf^uxiali. 
i^fin.  ff  delHif.  &pofihum.  aob  pbtcll'  pdflea  m- 
,i^o  hlio  ajpf robaacis  priniam  gcaditm  fayore 
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^8      ^  fi&^if^j»»^  . 

'  iQftituti;fab{litutp^jusqu£eficum  aufcrri>  iBarr.iViL 

'4j  ^6  ^.  verf  (jHAtit  {Hwfftyi »  Aiciit:  nn^.  j  5  4.  uf^ 
sdnum.  158.  ZsLCnum,  J^^-jf-de  i/ulgar,  ^ pupiflHw* 
Axigcl.in  lpoffMditami,num>  |.i^iD<c.oi^i^x.  Sfor- 

,  thO^JevHlgHr.fHtp^  mnplsM  t$ri$i. 

Txc nu q D q .  //e  vulgarfu bjhtut,  cap.\^  p9f  M.  Lo- 
xiotMeflpictbii^rMt  defukfiitut.MKi^mat.  41.  Graflt 
ijHkfii^t,f,i  ynum  ^5.  Ampli<k|io  fcx:ta«tic  fubfts» 
.tqtusexclockicur^^^eriaipfi  tottiffutus  rcpudiatic  has- 

^rcdicatcmcx  tc(lamcnto&  peaciic  bonoium  pof- 
fcilionciucQiicM  tabula^  ut  quiarp^  ap.cui(m  fuic 

;cdi<fttimpcr  pta;iecnam;ccl):amcotttiii  eoiin  6b^fi« 
IHpra-tchtiooem  ufquc  adco  nullum  cft>  uc  noa 
|44tumpi^tcutuslcd^a(/Ajpi:xtcj;iti  illud  i^f  a- 
gOfirc  poi^&t»^viddU^cdc^uadt  jttdiciiiiq  ^ycf^ 
Utar  8c  ,omoes  Hberi  ab  ioceft^cb  yeoiaM  a^qais 
portionibus, Dauthi/J L  i Mum.  235  .ff.de  vulgar.  ^ 

.  fupilUrfub/iitut.  Limitatur ounc rcgula illa»  quod 
tolIatW  firbiti.Eatiof  Vulgaris  ';iditiooie^>  Primdtii 

^  cxiflcDciafui  haercdis  >  nam  etfi  filius  in  potefiare 
£t(iius&  nccciHinashsetespficti»  &  t^li,scxi(leDtia 
ivim&:eGFcdttm.aditiQiuslial;>erevi4eataf » &  fida 
quccdam  aditio  fit :  tameo  vulgaris  proptcttra  non^ 
-cxpiri^t^quumfi^j  horcaditio^id  ^il^iUitas  p  ooafic 
caotat  poteatiarv  quantx  eft-  adicio  rcalis  Sc  Tcro^ 

,  if.dod  verba  vu  Igaria  { dhieres  qoo  cri teiUtor  4c 
cfFc(3u,  nopdcnudb  hasrcdis  nominc  inccllcxilTc, 

'  videatutfPirtol.i»  i«nMi».f  oJmi4j^i^os*io^Alcx. 
nHm^j^o.iipf  ^qm^Bt^eJtehZzCwm.  47«  verf fe^ 
eundo f/tttit ,  k\c\zi.num.  ij  5,  Socin.»^;».  54.7- 5« 
ifoifia  Oddus»^i  vulgartfiiifiit^t.^,  6.wrflimittt^ 
fHrfHarti,  Grall'. %.jMbfiitHMMq. i yMkm.y.  Tm^ 
duocaucem  0d»  loci^  teratisvhaocleoteociap  tan» 
tuminilla  vulgati  procedcrc,qux  voluDiancfac^a 

tit«haiic,^^m|ierfui(atiUxiiiGAtiamooatoiIi :  a- 


-  liadauci^H)  ia  ea^eflc^ ^u^  oeceflarid  .&  fccm^dam 
^  formami/.  GMmtinprine  ff.de  Wf^f-  &pofihum^  hoc , 

J  mociofiat:ii,mevivo>filiusmoriacur>hocrnim  ca-  ^ 
,  iUtfifilius  poftmortem  pacris^  reperiacar  efTc  fuus » 

•  Aepoufttbltitatoftoa,eirelocun^>qalun 
-cx  ncccfficacrfuMlfitucus  fic,nc  rumpatui ,  fi  films, 

^yo  i^clUc6reavo,moriaturvclcm;incipecut>Za^ 
^Xv$mmi^^.ffd$ vufgMr.^pup$U.fiJffiii^^  lUmita* 
^  tarfecuttdd^ttttam  deitaam  adtttdne  fuini  harre- 
.  dis toliatur vi:lgaris>quando  aditio  durac :  fi  auccm' 
non  durct>{cdp];imasfaan:c6fii;minor  &  reflicuatut 
in  integraih  f!xam  ofnnia  ponuBfor  in  ptiftinum- 
llsilVLm,Lquc^dfi minor^xy^jefiituih , ff.de mmorib.  ^ 
Ec  ficpcrindc cft^ac  fi  primi^s hxrcs  nunquam adi« 
yiffchfdoS  inl,^fifin0,§/edqHodf4ipm 

-  minoribfLi  §.fiegOy§,inferdum9  (^iiiBittohff.eod. 
,  Tiz\ithMLi.num.xi  6ff.de vuliar.  ^JupiH.jHbfiiK , 

£;fiaatcmaUqaibusvifamfir>jarefpcciaU  fublU- 
cu  tttin  in4aob'as  cafibos  a^mt  ttt:  fi  aute  C^rvas  ' 
ccfiarius  ha^rcs  fubiUrucus,hxredicas^}  non  folvc* 
doelleproponatu;:!  Ij^^^iFrMr^  %^^.J$dquod  Fapi- 
nianmffMmifMriliee» ,  aatpiii;illaft ,  qoi  fuas  ,eft» 

-  Yi;cricinftimtus,quip9ftimmiflionemfeabftincc» 
Le^coair^BH  ffde  reiudicasa»  hoc  cnim  <|aCu  vaU  ^ 

^  gatem  |^c;rin[idaijflioA^ 
impabesabftiiiaeriCfCumfuo  jorefinf  reftitatioae 
abftincacpupillus  iquifcimmifcuic,/.;}erfj(J^r/7^,57« ' 
\  ff.d$ acquinhdredit.  UcproiAde  pupilli  fai im.mif**  » 
'  fio»pblceaabftiiftntisrfefproeohabeatar;acfinoa 
'     inccr vcni/Tcc,  ncc  fubftitucioni  vcl  accCcfiioni  im-  .-^ 
pedifAcnco  fit :  almdaatem  efic  Ia  vulgari  f^bfti*  ; 
tutfoAe^£i&aimpubtri  emaBeo  ^  |ianc^ii|inipec 
kdicioflemfcmdfa<flamc:tciB^gui,/:^0/7Wi>4i»,  C.  / 
'  d$inipuber.^aliis  juhfii$u$.  adeoucncceopei  be*^ 
'  '  ncfi<;iiU9  Pra^coriscoBtraadicionem  reftitatio  re- 
iiCdxxdpiSELt^Laiitfim^^^fedifMdVi^m 
f  j  x  '   .  *         N  S  d$mi\ 


\ 
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AranUatio* 

tiiQKttati  caufam  cxclua  t.  ita  ctum  fuMlitun» 
/e«l adat Vicatos kU^cl.fin.C.denec^.ferv.  h&red. 
i)tfltamerhtiim.b^e  l^git  hsr€MJzCi»i>ree^iitm, 

'^tnt>Kati!»  j .  «ft»  utidcift.fitJ  oXubft  f  ttttwlic  if^ , 
valida,dum  modoex  raHc«irjiiBy,said»fit,quajepf 
dcftiBatac^uttcSadcaufatri  inreftati  dcducatui^ 
IK  ^  caftts^i?^*».*» .?  .rt^onfff^emuf^MMm, 
ibicntmfabftiiutidiButUiscft.cxtwifap^ermo- 

niSBofthumi^dcduccntc  rera  id  ca&ftm  t^eftatij 
'  &tameniiac*;,i«*»Iidafabftjtatiocxcludit  jus  ac- 
^crcfceidi& h«ie«ebtioietodrett  Sfoitia  OdduSi 

'  devulgfubfiitq.^.§.ftxtu«tgia.  v.lmift»r  ^rti^ 
VefiMnQUodfubttjwtio  nonalitcf  toUat  jus  accre- 
fcendi,mfi  &(  i))uret<di4afit.&  (a.>ffc(aum  babp:. 
at.volunr  Joaa.  Bolognct.<»im»««»®T5^.  «hf> 
i'oo.  ioZinprinC&v.qHitrtofAUit  DuKzo.  fUitirt 
mUt0feeudiiil>.x.c.  i6Nz(<\.d*jjuceff:progrepib..i.  in 
irAfn.  T-o.Ergb  aatfubftirtttioinTalidteft.lcdiip^ 
,inijtmattcftamcntum,  nc^i  dcducit  icift  ad  cau- 
vfiwiiiBt^ftatii&iila  juicaccrefccndi  non  obftat: 
fiTefttbftitoti9abioitioiitiMiUa>fiTe  Yalida,nona. 

-  habcat  cffc<aumpct  caducitatem.ut  i»/  quidMm  Ur 
-fiameatetio.f.de;uutg.  O'fupill.(\ih\  in  Sofia  an- 

,  *uMartifait  f«Wki«otio  &  aon  impeduui  jus  ac- 
'  crcfcendijTcI  f Brfep«dialtiWl6» Aa.  i.fi dutffJthPr 
\  vor.poffejf.fecttnd.tah.^&ittoUnLricomiM^  »:  5  7- 1  *• 
-<i»»iM.B<»lognet.»A9}.  joi-  ubiaitita  pettianfiie 
t»mncs,e^«. ^ot:v.infSofMMM^c.de comeB.  ttlt. 
\  volunt  lib.^.tit.tojii.\%.iioti.Oi^i*'0*tlg».fiiy- 

-  fiititt.Tttntic\n<{Mvitlg.fttkfiit. «.  1 5 1 ».  8 •  verffe- 
'^ftib  &  ttl^.  •  AOtila  Wfralida  eft  fubftitutio .  ut 
dcducatrcmadcauftm  ii^teftati  k  9iriiij|ide  jute 


'ifMdi 
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^  Ttt^XXJevul^mfuhflitutione/  C^i 

lcchdicrcacioncm  ncccflariunific.  i  ucportio^qug 
dcfcrcurpcrjusacicrcfccndi,  fic  omnijurc  vacaos, 
uc&alccra  porcio/ic,cuijporcio  vacans  acccdac 
Vafq.  defucceff.progrejf.inprAfat. num.-jz.^ in  l ptn. 
in  i.refponfo,  nulla clt  porcio  vacans,  aulla  porcio , 
ciiivacansacccdat,ibieninipofthumus,cujusgra- 
tiaconftitucumcftucrumpacur  ccftamcncum,fibi 
ipfi  locum  faciar  t  umpciido,non  %\\\^lnametft^  y.j^ 
-  de initijl.teftam.  i dcocj.  fucccdic  ab  inccftaco,  &  im- 
pcdit,  ae  dcfundi  cohxrcs  iicredic^ccm  adcac  cr 
reftamcnto.  Limitanc  rc^ulam  Primo,  ut  fabfti- 
tutio  j us  adcrefceu  !i  aon  cxcludat,quando  ex  c6- 
jeftuiisliqacctcftatoris  voluataccm  fuiirc,  uc  ha- 
bens4usadcrcfccndipr^fcracurfubftituco,/.y/^/Vir 
tejlamemo^jfdsvnlgar.ii^ pupillar.  Aoton.  Gomcz. 

.variar.rejolutxap.  ^  .num,  i.6.  verf.  quodtamen 
lifkita,  MAiiiica deccnfe^ur.ult.v.-^luntjit,  lo.n.  ii. 
SfortiaOddus  de  vulgar.JubJlitHt.  ^.fexttfsefeSIu^^^ 
^^erf.limitatur autemprimo.  TttuiXciviC^.de  vulgar. ' 
fubjlit.cap.  iynum,  1 7.  Limitant  fccund6,utrcgu- 
laprajcira/ta  vcraficquandofingularitcr  &  nomi- 
.iiacimfnbfticutiofaftaeftuoi,puca  ccftacor  ita  di-  n 
cic:  InfticuoTicium&  S^jum  ha^rcdcs,  ccfi  Ti- 
^iushajrcs  OQO  cricjfubfticuoilH  Cajum  :  Ticiuf  _ 
autem  060  vulcauc  non  porcit  c(rcha*rcs,  hoc  cafa 
conjundlusSxjusnonadmiccicur:  fcd  fubfticucus  • 
vtilgari$praefercur,Zaf  w/.  i.n.^^.f.devulg.^pu^ 
piU.fubJlit.  AIiudcft,quando  fubftituciocffccfadla 
piuribus  in  coca  hsercdic;^cc,pcr  talia  fcilicct  vcrb^ , 
qua:  rcquirercnt  faftum  litriufquc  vcl  omnium  a J 
cxiftcntiamcondicioqis,  utfidiccrecur,  fi  oullus 
cricha:rcs,vclfincqurTicius,  Dcquc  Scn^pronius 
cruncha?rcdcs,  ycl  fimllia  dc  quibus,  inl.hAredei 
tnei, 5  7.§  cum itaff.Senatxenfult.Trebell.perL  quidX 
Jeftamento',  jo.  ibiyji  Tje^^f.devulgat.^pupiU.^Yifc^. 
de fuccejfprogrejf.lfb. y i^-per titum ,  Graif. ^.fub^ 

Sf  y     ,  hiSH^ 


ftiiuth>quAji,i  }.nt4.yifrfin,  JLimitaiittcrtio.quafi^ 
,do  hasrcdcs  reciprocc  fubftttuiiotur,  reciprocc  c- 
..oimfabAii^ct^poiryDt&ii.tcQiijttn^  &  uc  ftibfti'' 
tuti  fuccedcre :  qaum  cd|faicor  >  qui  iii  dif^onii:» 
vidcatur  ia  hacrcdum  elc<$tiooe  pofuiflc  ,  utrum 
'^]^ju^.^adcrefccadif  yeleJ^fuiiiUtatioae  vcnirc  ve« 
lit ,  JaCi»  /.  r^ewtiniSi^  wm.  \  6%.  virf  terish  l$mir 
/i^/,ibi  Bologact.  num.  191,  'verf.tertfo  Ismhaturt 
lfi^iatic^4^e0ffiiSur.ultim.'volun4Mif.4.tit^.  i  o.nHni. 
XJi.JTutitSicihq.th^uulgar.fuhftitttt.cdp.  i  $.nitm*^il* 
*verf fecundbde^laratur^Dzath.  inltinutn.  xx7-jf 
jdivulgar.dsnfupillarfubjiitut.  Limitaat  qaarc6> la 

W^^9^f^fifil^',9^  ffdeaequir.handit.  Mamic.4i 
tdnhSur.U,l$.V^mntatM.,^^^  xx.^Jerf  U- 

ludverht  non  efi  omittendum ,  Dauth*/»/.  i.nunh 

\zx7f^evH^ar.&pu^^^  y 

Septfi^use£fedttsefi>>q[aod.fubftit9tttt>  fiibfti- 

{  tuti,pnmdfubftitutuscflciBtcl!igatur,  ifiTitiut, 
X7' &l  cohAredi,  41.1»  princ, &itiDd.jfdevulgar. 
^^  fupiUiar.$.fedfiinfiitinetlflftitut.  difuaJgay^  Jttlh 

.^ftitut.  Sxitioa.  de  Pt^t,de  imterpretae.  uUim.  o^^/w»- 
tat.Ukf.i.interpret. i.dub.  i .flut. 5 .  num.  f 'verf  fe- 

ptimmeffeiba,Dtmh.i9tljL^&^^ 

pillaK    '\ .     '  •  ^  .  ^  *  .  . 

OftavuscfF:ftus  eft,  quod  vulgaritfr  fubflitu- 

titscciam  c^piac  lcgitima^inilituto  defici^ati  dc- 
-  bitamrquum&i^alegicimafubltitutioficri  foffiu 
,  SimoQ  dc  Pv£t,djolut.  s  ,num,6o.verf.eRavtteljahe* 

eurejfeSiu5,Dzmix.indl.,i.n.it^.  \ 

fiftcAtts  uoQUseft»qttQrdi[ttbilittttiD  Tulgariws- 
prefraVrocitiiicslttact^mexempiarem:  fi  cuim  pa- 

^  tcrfiliofuriofo&  meatc  capto  ica  (ubftituit:  &  fi 
,  iilibsmcus  ha;rcs  noncrit:  fubftitttb  CajafQ^^hic 
.  Cajus  ceBfetotfttbilicacus^fi  fiiio  per  exempUre 
tacitam,coinfurorc  &  dcmcnria  dcccdcntc,  Bar- 
jj^Lin  i^exfa^ej  mt^^  iyff.de  vulgar»     puf  iUar. 

'         \-.     '    '  ■  Jali- 

•    *  *  •  -  •     i  .  -* 


Pigitized  by  Google 


Ttt  XX.de  vulgatl fuhjlitutione.  \ 

Salicct  inl.hummiutU.^erf.quAro,  ^ ,  C^de  hhpHhr. 

fHbJlit, Knin  confio^.nn.-yMp.x,  K\f7.ind.U 
exfacloynu.jy,  cpi  communcm  cflctcftatur  &  Cc- 
fh^lns conf  4z.^.nfim. 9S'&n  iiz  lib,  y,  Mtnoch^^   '  j 
^  lib,  ^.prdfumpt  4ri»  Ratio :  ficuti  in  fubflitutione 
vulgaricxprcHafacao  filioimpubcri  lex  conjcilu-i  ' 
ram faci c i ncflc cacitam  pupillarcm, Ijam  hoc jurO * 
ff^de 'vulgar,^ puptUar fuhjiitut  Sc  hoc  bcncficiUiii 
p<ipilli ,  cui  patcr  providere  &  confulcrc  voluit  r  . 
ficpariccrpr5Bfumcn<iume(fc,eadcmrationc,  quoct  V 
paterfubllicucndofilio  pcr  vnlgarcm  volucnc  ct-  ^ 
iam  fubfticttcrc  per  excmplarem ,  cvenjcncc  cafa 
furoris  &  demcncia?.  Vcrum  Guilielmus  &  Ray-  v 
nzimsy(\\xosic(<iiil^^ito\\i%ind,l  exfa.^0  ^num:  15. 
dcAlhcticns  inl.precibus,  nnm  S    Cod.de  ifnpuber^' 

alii4  fubjiitut,  fcripfcrunt  vulgarcm  cxprclfani     *   .  " 
fadfcanf  furiofo  non  conriacrc  tacitam  cxempla- 
rcm ,  Prim6,quod  cafus  &  forcuna  advcrfa  cxpc-    -  ' 
<ftari  Bon  dchcazj.inter/lipulantemj^.facram^f.dt^.  _ 
^erbor,obligat.  non  eft  crg6  vcrifimilc  tcftatorcni 
fcnri/Tcdc  cxcmplarifubftitutionc  vcrbis  non  cx- 
^i^a^iarg.l.Iulianmlff.quib.&aqutb.&i.cumpa^  *  . 

tremiC.de condit.infert.  Secund6,  quod  duo  fpc-      '       .  T 
cialia  ccncurrcrc  non  debcant,/.  i.C.de  dot.permijf.  . 
yulgaris  autem  cxprcfTa jure quodam fpcciali  coo- 
tinct  tacitam  p\ip\\hvcmy  l  jamhocjttre,  ff.de, 'vul^    ,  v 
2;*r.  aliud.ctiamel]ctfpecialc,  ficoncinerec  excm-         ^  \ 
plarcmcacicam.  Tcrci6,quodmeliusincelligipo-* '  ^ 
tcit  pupillaris,quam  exemplaris,cumpupillaris  ha- 
bcac  ccmpus  ccrcum,cxempUris  yer6  inccrtu.  Pro- 

ptcfcan6eftidcdcuna,g^dcalteradiccndum.  CsB-  ^ 
tcrum  rcfpondctur,  Priiij6infd:liccm  evcotucfle,'  ' 
confidcrandu, c]uandoagicuruceiproyidcacur,  & 
ficdccjuscommodo& favorc:  Sccuod6rcgulam  *  *  * 

illam,  quodduofpecialiaconcurrcrc  nonpoflinc,    '  , 
habcrclocu,  quando  duo  ipfa  fpecialia  origincm" 

J  f   i  habcnc 

•  I 

-  , ,     .■»,(■  ■  '  »         .  • 


'  jba^ttt  abeodem  ibnte :  fccus  >  fi  a  diTerTo:  alHi . 
^fu  noftco.iiia^c  duo  fpccialia  defe^ndunc  ex 
'^"mfofiQMttttamex^mp^  de<* 
ftAuminaieMis»  pupilliariSTef^  propccc  tmper^s^ 
arcaccm.-  Ternd^tcmporisincetcicadincm  con(i« 

-  deracamQUBimcfai0^a4egislacore. 

I  quodficuciaequumeftiUtob  confilii  infirniicacem 
mii  pupiflipatc^firo.eQte^ecuri  fic  &i!dem  pacct 
^oQ&iac teftameanm^f^ro 
cipcq  jttdicio  &  eottfiijo  fano  careitte.'  AmpUatiA 
yxstdtdta  communis  opinio,  uc  locuih  habeac  cc* 

-  um^  quando  cempore  coadici  ceftabenci  filiiiaf 
-  Cttii^i^er  Tubftifcuit  tiioni-^enit  fimofiia^nd-ftieBte 
'  captus ,  fed  furor  dcmencia  deiade  fupervenic  i 
^mam&iioc  cafu  iJia>fal$fticittio  czprcila  yulgaris 
'  fM&Mt  ucit^m  cjcen^lacem,  Ripa  i^Lixpigi^ 

'  ^m.jiif.iievfilgsr,  ^pupiUar.  Laacel}ot.  Polic. 

mtf^£LiUfulffiitHi.nt.d9txernpUrifubfiitm,n  j; 

<^  Z  jt€Wf fukftitt$^^      }  .4ltfiibfiitt$i. 
iim^fli^^t^i' 9.  €jfatod  cum  ei:em{datts  tacrpdii- 

.  &aficcxemplopupiIiaris,ucpaccr  providcre  poflit 
fiUo^coAjeftaia  eftt<{iiodToliierit  proTidere  aa  6» 

'  dimhnscaiibas>i|ale<etiiteiK^^ 
ter  ,  quod  confideravcrit  triftem  ipfum  furoris  c- 
iceat^miycumad  providcQdiUn  ccAifidcrabilis  ille~ 
fic  »f.gnuMlitg^  ,  ff.4$ faUie§u^}if. 

'Mertat,  .DiiieaciuncjGuilielmus^  Raytferas  &  Al- 

,^keiicus  fuprg  coinmcmoiAcii  &  quos  fccucus  cl\ 
'Lc€>sidu$4l§fubfHtut.4n  tit.tk^xiv^My$um.  i  ^ldom 

,^  rmpfcrMc»6octn'C^^  tacttant  nott- 

eoBcincrifubezprdraillavulgari.  Rccediturcamc 
a^csedi&a  regula  &  prasfumpcioac  coojeAuris^V 
ttMMLconf  i,oi:'ihfin:Uk  x^D^eonf  ^ju  Sckrio^ 
Jua^  tonfA  o ;  .tib,  i .  Mcaoch.co»/  j  o$^num.  1 8 .  lib. 
^  a,.  Pcii&acftcMje^r^^qaaQdoccilacocpoftadUa 
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Fi^editacemexprcfs^  fubftituit  pcr  fidcicommif- 
fixm\  baiatanc  ^acica  cxcmplarii  hqji  cootinetttt 
Cah  czpr  cfla  Tplgari ,  Kmn.  iwif  lo  i .  in fin.  liki  a» 
quia  cxprclfa  provifio  tcllatoris  facit;  ccllarc  taci-o 
ta^iJiroYifioncmlc^isi Lcumexfilioy  $.  i.ff.devnU 
£^^lif^9ias^  Secondacft  coQjcAoray^ 

<|iiaado  teftaror  rcciprob^  lctbltit^it  daobus  filiis  * 
i fxiparibi  s,ncmp^)Uni  faaz  mcntts  &  alceri  mence^ 
caf^ ,  hxc  enim  imparius^^uo  d  i  n  imo  efle  fpffiic 
^«^plms^fti^ro  ttr&  solifeffiat  neipfa  eKcHH  • 
plaris  taoita  contincacur  fobjciprcfia  vulgari  y  Bar- 
xcylml  exfacio,num,i^.ffl  de  vulgat.    fi4fiUar.  fji^ ^ 

iUdm^  ZaUtt^,mif»«)   ficuti  utrift  pupilkiri»  Bdn 
coDcincturfub  vulgari^kprcila  fk£):a  duobus  filiia^ 
impaf  ibu^>/.i/ii;j  hociure^verj  quadji  0berff.de  vul'». 
g^.ij^fiUsry  Plaaii  obtincQtlitc  bmnes  coaie<*r 
^wat  1  qux  locum  iiabenc  iftticita  pupillkri  uib> 
cxprcira  vulgari  comprachcnfa ,  cum  cxemplarifi* 

•  ci^emlcgibus.  regaiecur>  qurbus  &:pupiUarisi  co- ; 
j ii^tiH^i^fi^  eft  inti^  lik  ^.prS'^^ 

/kmpt.  41.  num^if,  Toliitar  ytflgaris  fabftitucio 
Pctiu6adicioneh9reditatisj//^/?/f//f/4ii9>  ibiCyn» 
iMliet^^ist^.''AittekSatia^  ficalii  Od.« 

^d-Jiimpuier.^  timfubfiUmt.  AiiCOD  .Goniez.  lib:  i . 
1:4^. ) .n/im. 3  5 .  Ampliacio  primacftyUr^fiiccimuK^ 
MSfi^raiiusla^  vulgaris,  omnr^  cxpireac 

p0ri<titioiira>  primi.^  L€umimt^mnntt^yff.du$fiM-^ 

;  ment.l.fimateryi  fin  ff  devulgnr.  ^  pu^iU.fubftitHt.  ' 

-  Daath.ii;» /.  i  num.  1 3  o.ff.  eed.  Ampliacio fecanda  , 
eft^^iidem  fit>pIartbu$jpata4uobiis  ji  trib^ ,  qtta-*i 
tuorjplaribufvc  ha?rcdibas  (nftictitts^  nam  uno  cx : 
illis  adeancofabfticacos  vulgaris  excmditnr ,  mo«  :x 
^idd  uc  plartb^iti  iJMi  copola^T^  jcdiijaA€tdD  fa Aa  < 
ficjjjbftii^f^,¥el  per  copald^ 

/  cccTtciiiiti,Cajuin,Sapjuminftituo,  ctfincquc  Ti-  ♦ 


J  wam fobftimo i  tcI pei  copuUm  pofidf am^  Bt^  tm' 

yidelicct :  Titium,Cajum,Sciuminft.'tao,  &  fiTi- 
tius    Gaj\i$  &  Scjushjeredzsnon  fiati  Scmprontii 
iilbiUctio  ;  tcl  per  naittciQm{|lu>^icm:it;;iii  TkiSi* 
'^Ctijqnai.Scjnmi  fi  pracdi^  faapcedcsiiom 

linc>5emproni am  fubHituo  >  ad  vcrttatem  copula* 
i;iiT^rcc|uiritur.Tetitas utattfauiis^  tcI omoium  >  & 
i^n^eflt&foretiaCBc^opcd^  adiceci  l  quidmm 
teftamenioyffM^xx^lgf^r  &pupiUsir,  Almd  eft,fiduo* 
^uspluriburveiniiuutisiiclUtorfingulis  (pcpiidi* 
tel  i^i^ilimar:  t^ac^infticQtcCa^^  ^juqtx:  dc 
Cajo  quiiiem  Titiuml  Siejo  S€mpfo»idm  fabili- 
/tuit  :hoe  cafu^unojpu^a Cajo  adcuntc,  propterca 
^  non^piratrubihcuciodc Sejp  fa6ta>  fi  iUc  M^cs 
<0e  ndMc^iTac  npli  poffic  >  qaum  cfle  ex  feparacis  ^ 
hilinfcracur :  &  ita  diftinguit  BartoL  m/.  i.niyi». 
\^.K\tK.nHm  40.vsrff^ inttrfUm  qtidrit.  Socin.iK 

^Um  i4#.i«(5/^4h(/«/i*5  Zat  9. 45.  e^4^.  f^denjHl- 
g^ar.^pffpillArlGizS,§.fHbftitHtiojq,  15.  Ampliatip 
cqrtiai^ucici^in  fit  in  (ubftitajioac  legacarioroai^ 
l*filig^f^'t  6l C9d.  iiileg^$.  qii4mtiUneli'W}pii^cif>» 
ncm  hmicant  in  lctgato  ufusftudus^nam  uuifru(5tu 

t  lcgaro  >  ctU{i\  agnico»  tam.en  poit  mortco^.  ufufcur 
^^.arii  locuscili^bijkftacoiAle^^ 
McisLt.ntim^^  i  441 4  5  •  LQtiot.  dimpieib.  ikr,  tit,  dt^ 
fubfiittit  ixiamnti  5  j .  Sfor tia  Odd.</«  vtulgar^fubfii^^ 

V  it^,iju^y^i^JyitfiimiWU9  Vf^i^;ddJiu;€0ff.fH^ 

*pejf.  lih:n^,inl^ifkt,  num.  76.  Trcncjicinq^  d^^^vuU 
^ar  fub/litHt  cap  is.nnm.f.t^  4.  ficati  cnim  agni- 
tioufusfrudusnop  impcdit  jus  adcrkrcendif  /•  i. 
^intirdunhffdiufufiuA  ^id$rif§$ndef:iu1)d*coWiJm 
moniter«  ita  ncc  quidcm  vulgarem  impedire  po- 
tcrit .  quum  jus  adcrcfccBdi  4icatur  tiicita  qux* 
d^inst-vulgaris  ,7  fiTifiatlfM^vio,  ^.luli^mii^ff.diiA 
i^/av^4mj>liajio  ^ua5f5|cflt*  u^iiw  ^ijando 

biyiiized  by  Google 


inflitutusliMes  bonorum  pofltdloocrnrccunduiu 
tAbalftsrej^iidiavit.^cjure  citili  adiic,  Ipffierelf,- 
XMtnllftiji  C^.  deiuf.  tUSiefandif  Z^.  intreMM.'^' 
'vulg^r,  §.  nun^  "veniendo ,  'verf  fecundQ  ampliat^  Sc 
eil  reccpurMtCncia  i  Trcncacii^}.  de  vulgar.fub'-> 
JHi.cap.  io  n$$m*i.  Afopliatio  ifUMi|t,a»iitidiem  6U\ 
/finfhcurus  jurc  Pra?torio  boDorum  poflcffioncm 
fecundum  cabuUs >perit>  Dauth.i^  L  i>n.  i}^*ff*da  - 
njndia^.&pupill  f^bftUkh  &  hoc  TenUneft,  fi?em«/ 
ftiratus  jiire  dHlia^ire  pofSt ,  bono^mautem 
.  poflcfEoncmpctattfiTejurc  civ/li  adirc  non  pof- 
fit,  argum,  l^.acentrariofen{fu^Cod  ke  impubj^. 
alii^ fubfittMe  Bariol. m Liin^rn. ^r.S^ocit^. nmm.^$C. 
guAfi. -y .  J o.CnHm.6 4.  verfam^lia,  x^ff.devulgar. 
,^upiUa^.ZiC4e;ualgarfuifitt.^nanc veniendOiVerf  " 
fectmdb  ampliat^ Tredtacin^*  de  ^^u^r.  fubfti^ ' 
tUt.cap.  16.  pam.  i.  Gx^ff^^.Jubftifutiloy  quefi.  1 : 
tfHm  6,  modo  jus  bonorufli  poflcflionis  petendac 
.ViVo  teftatore«origincmfaabereiii^ipiat:putil,<|uia  . 
^ihftiitrtioni^ctmdiriaafrcripta,  utturp  $,i  ^aetoffe 
rejiacur ,  l.faEia^  6  j.^.fifubconditione yffadSCtum 
Trebell.    Aliud  cit  >  quando  t^ftamcntu/fi  vire;, 
afTumit  jure  Praetorib  poft  mortenl  teftatocis^  uc 
iij^afu  >  Lfilio  f  174  ff.ide  iiiiufi.'tefidment.  vibi  fiko  • 
jpraEftoriO)lcab(lincDtc,cx  bGno  &  «i^qub  voluntag 
tcfta^oris^poftmorccmfuitinecuirvlioccnimcafd» ' 
'fifitfiHusaprtnio  gradu  praetetitus  ^  a  fecjuordo  ex-  \ 
'  haircdacus :  futifticutus  pra^fcrtnr illi.qui  poflct vc- 
Auc  cx  primo  gradu  petcodo  bonorum  pojflcflionS 
iecnnd^m  tabulas>l^bilitaii  CDim  drca  acqui  fitib-' 
BL-  hacrcditaris  attcndimr  pf  ncs  tcmpusmortis,  Ifi  i 
alienumi^^in»xtraneis,ffdetefiam.^i  erg6  ftante  nul- . 
,  licate  primi  grad^  circa  temjpus  mcfr tts  acbniifas 
'  t.fuit  fubftitutus   6t  ficiiit|u$  q^asfitum»  fMfn/. 

§.fin.ff  deliber.  ^pofihum.  non  pbtcft  pdftca  fa- 
'  ,^0  iilio  apptobanjiS  primum  gradUm  favpre 


:    .  fM>,h4fi^*Y«^imM.  . 

4 ^,6  6.verf,jt4Arh fuccejjive,  Alciit. »«;».  1 54.*;/4 
sd^um,  r  j  S .  2  a  CnHftf^^j^j^  .jf,  de  vulgar.  &  fupiUim^ 

.  tia  Odd.  devulgarfutfiUm.  f .  6.  verf.  iurjplia  tertio. 
T^CfxUQnq,  devulgarfutfttfut. eaf.  t^.pir(ot.  hor 
w>lJd€apietkikrJif  dtJj^ij^tjtf^i^ifU^  4X-  Gra(n 
^fuhflttui.q.iynitm'^.  Ampli«tto(cm»iic  liibft^* 
tutus  cxcladatuijctiarafi infliaitus  rcpudiarit  ha:- 
^cdicaceipfxtcUam^nto  Sc  f%i^iit  boBioium  pof- 
f(U6pi^emcQiicMtabu}jUjat<|maip|i^a^^  fuii; 
^cdidlumperpra:tcritilm;tcftamcntura  cnimi  ob  fi- 
\n fiKWx^oiitax  ufque  a^cox^uUum  cft ,  uc  noii 
jli^compne^^  iUud  ioifa- 

gaare  poff^t^&cvidelicecdefaftAtjudiciufn  €rti* 
tacur  &^omnes  libcri  ab  intcftato  \cni:;nc  a^quis 
piprtionibus,Dautl;i  L\,num.xi  5  vulg^r^  ^ 
pupiUarfuMitiit.  Limicacur  auiic  regiila  iUa^  q 


toUatur  Qibftitutio/ vulgaiis  aditionc  ,  Prim6ia 
^  eziitcQtiaUiibaeredis  >  nan^  etii  filius  in  poceftace 
;  fic(i^a$&  aecedaria$1^4rtesp|icrif  8c  c^Iis  czifteMta 
irim&c(Fc<flumadicioaisiiaberevidcacttr>  &  fida 
quasdamadiciofit:  tamcQ  vulgaris  proptctt:a  non^ 
•cxf  tri^c^qaum  fi^a  ha:^  aditiojid     Aiicas^  tton  Ac 
caata?  poceiitiarv  quantae  eft  Adtcib  realis  Sc,  vcra^ 
, q.uod Ycrba vulgaria  (fi hacrcs  non  cri t )  ccilator de 
cfFc<Sa^Aopde  nudo  ^aercdis  nominc;  io(cllcxi(rc» 
•  Tideatar»Piredl.i»  lunum.:i.odtniil^m»io^Alex* 
num./^o.verf  ^ quiaBartolud^ZzCnum.  47.  wr/yir- 
cundofAllit^  klcx^i.num,  x  5  i^  Socxn.num.  54. 5« 
Sfoijria  O^wJit.VHliafiffd^^itin  jg.  ^.ftmf  Utnih^ 
tunjuarto^  Grafl*  §./ubftitutic ,    i  j ..niim.  7.  Tra- 
duncawtcm  Dd.  loc4Srelatis»hauclcntentiajn  tan- 
cum  iailla  vulgari  proccdcrc»  qux  vohuiiarieia^ 

cft^hanc.^iMmf  er  faicatiitzifteiitiaiiiAoa  toUi^t  a* 

uud 


*  •  ■ 
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'  *  fii.JpL  devul^mJuhJlkutioMe. 

J  modo  fiac ;  iumc  ^i.vejfiUas mof iacur>hoc  enim 

>  /ia»iifiltaspoftmoxtempacris^reperkcac«^  ^ 
ncpoti  fubttituto  iioii  cffc  locun^i  quumiftc  n 
-cx  Beceffitatefubiiritiuus  iic^ae.  r  (initpatuc  i  fi  ulius^ 
ir[?o  ^tftaCQie  aTo.m6ria1tar  vei  em^acipecur'^  Za£» 
^t^immi^j  fMvu^Mr.^^pupiU.fuhfiit.^  Limica« 

^  CurrccuBdd^ut  tum  dcmum  adiudne  primf  ha:re- 
s  disCQliaturyi:lgarisiauandoadiciodurac:fiauccm' 
noA  dttretkied  priaiuslianres  lic^iat>ryk  f  cfticuaiiir 
in  intcgrum ,  tum  opinia  ponuntur  in  priftinum 

'  lizt\im,Lquc^ (i  minor^  15.  %jtefiiiuti0»ff*^d6mimribp\ 
Ec  fic-perind^  eft^ac  fi  primi^s  hasres  nunquam  adi« 
Yiflct,gIoir  in  t&  fifine.i.feiquoi  pHpintanu^jffidtJ'^ 

'  minorib^lx.%,fiegQ^,imtfdum,t  (^ibiBznol.ff.ioJm' 
,  D au thjin  L  i . num.^i  ^.ff^ie^HlgMt.  &^ttpill.  fubfiiK , 
Bcfi  aucem  aljquihus  vUum  (irijure  fpeciaU  fiibfti-  * 
Cii tum  in  daobus cafibus  admitci:  fi autefer vus  ne«^ 
ceiTartush^res  £ublli|LUtus>hasredita$^}  oooi  fol  ve-  ^ 

do  efleprqfpottiicui:*  l^4i$Friti^  y  % .  ^^P*'  ' 

nianitfff.iemiimiliu^  »  autpupillus ,  qui  fuus  eftt 
'  fi^criciniHcutus.qui^qftimmi^ioaemfe  abftinetj  ^ 
Lepi ccntfitSitff.de  fetu^Mt0t  hoc  enim  ca(a  T.aU  ^ 
garem  pejrimdftijQioBelnooBColUV^ 
impubesabftitiucnt>cumfuo  jurefm^reAitutione 
abftineatpupillus  quifeinimifcaic./.^eriij/^riitf^^y. 
\  ffjeiuquifihetedit.  Ut  proiode  pupilli  fui  im.mi£-  * 
'  fiOfpbftcaabAincntisfcyprocohabcatur.aciinoa  ^ 
iotervcniftec*aecfubiticttcioni  vcl  accicfiioai  i|n«  ; 
^edi9ieQCpfic  :.aliad^otem  efle  io  Tblgari  f^b^*  j 
tatione,&(9:a  impuberi  extraoeo-',  haoc  ^ninipec  ' 
adicionem  fcmel  fadam  c^lctiB^gui,  LpoH  tiiieam ,  C. 
^r  d^imfttber^&ttliitjubfiitue.  adeoUt^eceoper  be* 
'  Befi<;iuin  PrMotiscoraraiadiciooem  refticttdo  re« 
|!u£4;icari  poffic./.4i^  rMrJ*fedqued  Ftt^inimus,  ff. 

*  j   .  .        s  .  sc  c  d$n^^ 


» 
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^50  r  .     tikldeidtim.  Votuntat)  '  , 

deminmh.  ftd  Fifco  locus  fiit  ,  hsercditas  (bl- 
Teadoiic^QonveAicacibusabiateUaco  :  qaum  cc- 
flaeoir  inteflatas  hoh  deceflent ,  tut  fobUicuto^ 
-  ^uum  qui  rcftitaicur  abdiaeadi  daVitai).  hues  ^fle 
/  uon  dcfinat,  l-fin.jf. Juccejfcr.  ediH.  PoUc.  vulg^r. 
'  fubjlitut.  quAff.  ^ X,  Alcific.  iul  i.  num  1 5 1 . 1 5  x*  iti* 
!  Thom^Czbixk^ qudfi.4  X  njimMi .  Cujac. Ai/Wr Fr^  . 

tor,  §,fedquod  Papinimui  ^  ff.  deminorih,  T-mca 
^fciendum  cft^  commuacp  Dd.  fcaccotiam  cile:' 
i|a,od  rablticjutolocasiit^etfiexeraneus  coatf  aakit* 
tioncmbeacficioPK^torisrertituatur.SrorciaOad. 

'  di  vulgar.  fubjlitut.  .quAfl,^6,  vetf  lim\tatur  uutem 
^imlh»  <^i%^\ti  ita  ceaerepmnes^  Z^f.  dtvulgar^ 
fubftiiut.  §,  nfine  vehiendo ,  verf  fitundh  limitaftj. 
hoiioth.  de apicib.  iur.  tif  .  de  fubjlitutraxiom.  j  9  & 
40.  GtaO*.    fub^itutio ^  qiu/h  15.  num  j^.  Dauth. 

\  int  i^Mm^iij.ff  devulgar.  f^pupiQar.  fubJlitMi. 

'*  Tulgarcscnim  fabfticutioncs  fiunt,  ut  difpofitio- 
jDesceftacorum  noa  fiatiC  cadac«^i/.i^;}if.  inprinc.  C; 

y  di  ettduft.  t0Usn4.  quare  per  nudam  nomen  hatrc^ 

"  dis^quiconthiadi^boemreiHtuf turi votaorati  dc* 

.  fundtifatisfadumuoQ  t(t,  quia  ita  vol  intas  tcfta- 
toris  con^idcrec.  £c cominuais  Dd.leacf ocia t(i » 

'  fttbfiitatumiibccafa,  nd^  tMcum  jurePrMorio 
^er  boaorum]poi?cBioncm  fccundamtabulas  ,  f^d- 
&jurcciviliadmiiCif  Sotia. !>//.!. 5  i.quafl.  4. 

.  ^iM.  Danth.  nUm,  t)  7 . jf  dtAfulgHr.^^ir  pupiBsr^ 
fubJHtut.  %imilacarterti^,quandoha?rcspoltadi«* 
cam hasrcditatcm fuit ncgligcns in cxcqucndo  vo* 
luncat  md^f^oAi»  nam  cuoc  privatur  hasredicate 
^  Bt  (hbfttthto  locaseO^  ^.ftverlinfHtutp.in  Amhient. 
•  dfhAredit.  (ffFalcidia.  Authent^  hocampttu^  Cod.  de 
:ftdeicommif[.\  Vcrum,iicremcdio  hujust  Autiicnci*, 

;'ca?4ocas^freqanritar    ut  idx  <}aod  liaires  face* . 
.  re^ncglexit,  opri  ffi  pcr  judicem'refrarfcDtatum» 
text,in  dijl.  Aitthent,  ibt  Caftrca^  nutp,,  2,.Jif.  n  um. 
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«ciaia  dedaAaTeus  judicialicer  m6iieataii>  &  de*:*^ 
cj^cttLtadctuitexfJhid.  ScDd^Coyzt.  incap.Ji hAr^^^ 
d$$9B»m'.6'  fjj^  7.  de  te^nuf^  CaftreoC  d.  ccn^L  tp. 
''Mm.y  Ahiit'.i^LtJ^.nAm.%Mb.9Vsda{(tt^  4^.: 
num.  i^z .lib.  1.   Rcquit^ur  5 .  ut a die mdnitiojiis- * . 
aftfiusiit  t\zf(\i^^tcxt.in(UQ.^uthent.^  i^i  Barcpl* 
MM».^ie^Bi4d.8c$aJiceci  qUdfi.i.J^Cnu.  |.e^4.  Sc 
cft  commudis  Alciat.r<?»/x4.».i.//t.^.  Cvi]zc.add.' 
Novetl.  I .  £c|i  ali^ili  cui^  ?f  terum » cum  receacioru 
jarUiiritecpjiiecaf|¥ulcramoiixif^  , 
dticisT]6hicem  defidece«t»£^  iic^bi^aBttmvSacac-^ 
rcrit.  Rcquiritur  4.  ut  &  ccftatcris  voluntaslcgfi-  -.' 
cixna  fit>Baidvm  iLji,uthent.hecampliii6,num.  tx«  Ja- '  ' 
^cob-Cvtj^.ind.Nfvei^Andt^idcTm^wnf.  p  t.  numV 
8./i^,^  Rcquiritur  5.utaditaficli^reditas,&dciBdc  ' 
monitio  judicaria  fiac,Saliccc*  d,^  Amh.  hocampUm^  ^ 
*n*i%^  OfQncx6,KStpwax  ctm^itiotte  coc  Aadifwu 
]iac^xpeririYolefl(temi,cautibnempraelta/edd  imr^  ' 
plcndisiis,quar  tcftator  voluic/e>cA  incorpofe^^^^in' 
4*JSMth$4fMcnmphmf^i^uto\,n.%,k^^ 
&t.}iium^i\is^€f!t.'nnnii^,quAft.7.  'kequiiitai(/ 
^uum  duobus  mbdis>  coQcra  voluntatcm  defcfa». 
xk%  dclioqOatur,  abh  ezequendQfcilicct quod  tc^, 
lkc<»  '&Qkt  Tolilic  i  dciade.  ladidt^  dfi^feadi  im-r 
•  pugnand6:adhocUtcoDditiboieKhac  Auth^titi-*  > 
ca.locusfi(,requiri,ttt  ha:res  quidem  defuodijndi-' 
ciuit^jpUzus  fit    8c  haeu^diciceiD  adiei^c  £ed 
Ult.aoa  uQsfcceric )  Sajicet^iSflSl  .illMilm  kioimn^'' 
fiius  >  oam  lixc  Auchcntica  veoit  ad  fupplctio-  . 
xiei^  ^  dedaraciooem^  L\fin.  Cod.  d»  fidmommj^ 
s  Aciaceztiiaiiiii$loqt|iciM:,qui£aciqMc<^^ 
.ttiencom'(noo  impugoaodojfcd  noji  pxequcndo  , 
Dd  inAuthentica ,  hoc  amplint»  ibi  Cafiicoi^&  Ja£ 

£t  quidcjm  S.  irc^tMcUlu^oc  fhccecci^^ 


/tifr.  .r 

'commpdam  xcfpicieAS.  ItifaAo  aucem  negativo  ' 
mo,iMJOOjQeceflkxiaaoii  eftXed  f^ 

Qaia       reqauitur.uc ipfc  cefhicor hseredi  aliam 
(SpapiaOBiailixeric,iiamccftacorii^pr(/^(ioni|cft 
.  JaftdniHt;  ica  poft  Qidiudum  dccidic  Sali<:ct»l»/«i 

iiOiy  Caftr.  f X  p  z.0im.^  J^^K^.  Pari£^»^i  $c 
j.^j^-Mb,  z.  Grac  eonjl  loz  num.  ^p.Zii.  z.  Aymoa 

^  Gra  veu«fpi^    j.  Jim&  et(i  ceftator  e^ademf^OBaani 
iiiflig<il3K».MhttcjtaQlea  feimaAariceacic«4:eflis 

<  >Ca(b.^.^^i»/i9  r$b.  lir  ubi  diftinguitorf  aat 

eaim  di6s  &  poraaaddicur  a  ce(tacosrei6e  monicio' 
lieaacf  COcjcflujdUa^A^Ueacicar  qpus  ni>aeft>  iad; 
tftftacoixSToloojCiaceftaniiis;  Cmftreail  d.t^f: 

^nunf*9'PsitiLc0nf  i^ylib.  i-;  Aymon  Cravect.  confiL 
T9$Mm'4*  tat  eitappoikacaaiam  die$^veliOuod 

,  kbbm.iMifOe^^lieii^ttcqu^  poeBsa.te&uosaa4je^ 
cft » &  i n terminirj ad|.commuais  tnancma^ ^  Ca- ' 
£^ttxiddoc,  auc  ^ft  .a|ijlofi€A  caocum  pGc,oa  6c  pxo» 

ce(tmAu|iie4cicaece&^^  LiowcatiiK. 
4«  iiaires.  eonditioov^ub  qoa  iaftttiiiiioeft»  aoi^ 
patlietit» tunc: cnim  fubfticuco  locuseft>  /.  i.  &ibi 
uiuQ^4ei)^fii$Ht.f^fubftifut.iiQ^izOd^^^  fuk^ 
fiUj»ti^J(lj&.VtrfAumkM^ 
itts.  jLimicacur  f.quodlicccperadicionemezpirct 
Vulgacis^  aou^tamca  ezpiret  pupiUaris  tacitafab 
tvlgiri  comptadieaik>  tfoRMdkttm  »  C.ditmftttkir. 

l^tUiitft$hflitttt  ZztmLilnu.^j,faUtnt.  i.^  ibid. 
"  Pauch  19. 1  \  9,  Sccundd  coliituj:  valgaiis^  ^bftita* 
'  cio^lifl^biiitucus  m  caa(a  fuerit^^ao  mtaoaiattitiH 
im^Aeuttl^CtUvtt^ur.fitdfiitutt  tuifin^^iirfhttkti. 
ttAdm xsflitm^  Tercid  collicmfulgariauciu»  cd 
\r      ^         '     •  ,4 
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TKXX  k  vulgm  fiyiitfUwvel   ^  €f  j 

ift&i  dum  fioicur  pupillaris  exprefla)  fubquailla 
€o^cittetur,&  hanc  magis  commanem  Dd.  ijfenccu'* 
tiaofr  dictc  $for6^  OM\itd$y9dgmp,fi^^  |. 
^mmhregut».  Vaiimcontrarium,quodim^ 
garis  caci  tasco  ipfcdum  finitur  pupillaris  ezpfcilA» 
n^b  qjUdilla  conrinecur,noB  czdnguacu&Alezftil4; 

Lonoth  inaficit,  iufiitit/defukfiitut.axicmat»  4i» 
Vafq  de futceff.creatn.  1 1 .  mm  145*  Treb  cacinq 

tacita  vulgaris  arqujf  prindpaliccr  non  acceUorid 
toncineacur  fub  pupiliari  czprcfTa ,  &  cx  alio  fonce 
iiicerpr^caciofcilicet  jtiris  At£ceMiAMttkfifidii^ff9r^ 
5 1  .ffde  legatc  i  .&qaod  fupcrfluc  lex  diccrct»etnaa«  ' 
^cipacione  papillarcm  ezcingui :  (i  vulgaris  quoqud 
.f}(pirar^t.  -Qgandcpilituuvulgans» fifu^Ututns 
TCptudictliaercditatcmt Lfin^.i^x  ffJtreguL  iuf. 
'Quintficollituri  ficonditioappofica  defcccriCi  ifi  ^ 
flurer,  i  jffde  condit  inftitut:L  i.C.de indiS.  vidt$U. 

'tiU.Stn  deccircmratilre-  ^ 

iqnam  condicio  (bbfticucionis  cycniac :  quia  (ub« 
iticutioibondum  compecens  non  tran&aittitur>  /•  1 
fubftifwtio^^viffje acquif  rerum  tbm;'  Scpttmdcoi-  ^  [ 
litat  Ynlgafis  /fi  fabftitutus  ttccaTcritinlflitutaffi^  ^ 
LCicer0»  i6  ff.dif  optie,lfiabhffftii^j  i  i.^  finffJolutB 


'  ^ :     'T  1 1  u  L  u>'  XX 1.        ,  [ 

.  '        ...  -  • 

A  PttpiUaris  fubilitiltiocftfequcdsdire^Aj  infti|»* 
intknqaaeUbQtisinipiiberibiisili  pocjeAaietcftat^ 
riscontticutis»  nec  poll  ejus  mortetn  in  alicnam 
f  6tciUccairc(afari$|iicfub  hgc  coniiicioneifi  films 


liieils  {mpubps  hitta  pnbettiEit^m  merciecifr»  Oo« 

yzt.incap.Raynutiti^f  i6>§.  ynHm,  i.  Aiiton.  Go- 
mez.lib  i/variarnrifrlH$.c0p  49fsim.i.  Vcrumcum 
hae;cfabftittiti^noAUQid  modo  eoacipiac^ft  aiip 
quaadodubitecur,  an  C\t  rdbftitutio  pupillaris  an 
,Ter6alia2  Idep  aliqui  cafus  funtidiihngueQdific 
coniideraadi.  I^riimus  «(t  <;arus.9  Qo^ftdo  tcftator 
his  verbis  eft  ufus.iBftitiioCajiimnliUin  meum  to^ 
f  uberem>&iiipfeha!res  eric,  &  in  pupillari  arcace 
4eceirexiC|'eixp|apiUariccr  fubflicuo  Sempronium, 
.U|'ccoQ(tatyerbisfingolatibas&dam  cBk  (abfti^ 

*  tncionem  pupillarcm,  /.  z.f-.devul^ar.  (^pufillar. 
V  fubJlitut^Coyii.  intaf.Ray»uti$46, §.  f .  num.  4. vnfp 

fitdmdiyd^tefisiimm.  Secui^das  cafuls  cft»  quati. 

'  j^p  teftator  ita  dixit,  (I  filius  meos  intrapuberta- 
.cemdcccirerit»  Sempronius  ei  harresfit»  hic  cafus 
vetbis  eciam  clarus  eflcf<»ilic6c  Semprpnium  fub* 

^  ftitucatai  pupillaricet  filio,  Bald*  Caftreat  Aretta.. 
Caccialup.CorB.Cagool.  m/./>r#diii5,  Cod.  de  im* 
fuber.^aliiifubftitut.  Alex.&  Soc\tkSeaandA*ff.dtj 

\  fOu^at.&pupiU.fubfiitutJBiniikML  r.is.  f^.  wrf.pri^ 
fnus  quandif, ff.de  yulg.?olit.in  traB.fubftit.  in  tit,  dtj 
Jpupm.inq.y^q  6  n.ii,B,v(i9Jk.Co^zihc.fipater,  i» 

^  f^aii^m^irk.pf^i&a^  im6.  £ft 

'^nim  claramiaiAionemillamici^qufipfam  pupiU 

1  liimrcfpicit,cxcluderc  Tulgarcm :  cumpcr  vulgarp 
noo  fuccedatur  pupillp/ed  ip£ccftarorit  infrinchm 
'itfftit.de  vulg.  Diflcnttiinc  Fraac  <is  c.ftp4ter,m.  9  4.  de 

•  teftdm  in 6.h\c\zi  inl. r. n.  Sj.ff.  devulgar.  ubi  ro- 
luerunt  hanc  eHc  y  ulgarem,  &  didionem»ei>^nihiI 
Qfemi«SedaitMenocb.'ii^«4.^«/i^^  n.  4«  Te-^ 
tius  e(rc,di6libnc)ni»ei,opecari  ezcltifioncm  vulga- 
ris ,  qu2e quidemnon  intit  ex  generaU  expreflioae 
^  forma verborum  >  fed  folum a lege  ucicd  fubia*. 
celligatut.  Ampliatturiiic  (ectiodns  cn(iis  >  mt  etiafn 
loc\x  habeat^quandopra:di^a  Tejbaprolacafuncia 

I         4.  '  «  • 
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iubft^uiionchabeficeformamcomf  codtofam » uc 
•  fiuftatorUiiftitmp  filioiinpnbereificcUi:iti& 

.  doruQQi  filias  roeus  deccfleric,ci  fnbilirucrCajuii)» ' 
ntiti  &  noc  cafa  dicirmiada  ifubfticucio  papillaris 
.  expreiTafalccTCfbis  gencralib,  Falgof  in^afl^}  ffim 
fin.ilotn.m€6nf  i i%.n.j  Ub.^  Ixan^JncJipatgr^coL . 
4^.verfMem  addeidetejiam.in  ^.Ripa  inUenturio,n. 

2  )  ^  •  ^^^^^^  Alciac.a».  9  Q.  ^  S  fo  rcia  m/r4&^^  r^;99* 
'  pendio/jn  ^pAre.m^^f.verfjuitihfitaiturJixtoMbitt* 

jiciropinioDcm  Bcroii.  inconfii^.n.i^Jib.  r«qui 
A6adrpicciciiaac:?mpliacionQmia  vcrbo  fucccdac* 
ccfilqopad  yefbui;ai(abfticuo  tdecam  aliis  feofei^it 
&  b^bc  eft redcpjca  opinio  M^ooch.  lib.  \.prAfumpti 

3  4  ;?.5.DccIaraturc^cnhd?campliacio,ucoo^ro-*, 
cedatiquando  ▼er|)a  pofienteciamreferri  adperfo- 
iKim  tcnato  is ,  ut  fiNotarias  ia  ceftsltoris  perfooa 
loquensicadixic:  Etprxd  ftusccftatorVoluic>uc 
quaodocunquefiliusfui;sclcccdcret»fucccd^recci' 

.  Titia$,6amtaok  JBonpupillaris,  fed  vulgarisfub-^ 

^  ftituciofadaprxfumicur,Caftrcnf/»c(?;7/i4i.w7J 
t^amentOyn  z.verfunum tame in c^^fupiih  i«  Sforcia 
i.Odd*  intm£l.de€c$tfpendiof  in  pfirt^^  art.  iJn^ei^ 
reJlrikgiturficund!i,vethsLcmTn,qxii^t^^ 
a4  ba:rcdcin  &  adccftarorcm^in  dubiofunt  rcfcrc- 
da  ad  rcfUtor^^ipa in LexfaSOiinprincnfi.  ^.J^.ad  ^ 
TrebeU  tAcnoc\i  e0n/io6.n.%iiMb*x  &tib.^ra^ 

'  fumpt.ij^.nnm  i.  Tertiiiscftcafus>quandoteftacor 
i;alubiiicuic>  Cajum  filiuqdtncum  baeibdcm  mfii*. 
tt^PiA:  SemprQQiumfiibfittao^hdcctiam^cafu  fub« 

.  fticucid  eftpupillaris  expreira  verbis  gcneralibas 
(\\%.  tihus  Cajuscracimpubcs,/  quamvt^^Cpd.  dcj 
impubcr.     aliiijubflit.  Barcolr-  &  R»'ipa  in  l.  Centki 

;  tid  >  f.  de  'nmigar,  & pupiOar  ftfbjiituf.  Caftreoi!  inL 
iamhociurcy  §.  i  .num.s  ff.eod.SX^xznAAn LGallu4;§. 
t.  verf.prtLdiSk  adde ^ff.  de-liber.  &p$fihum.  Dcc^ 

\  in  tprecibufjnmn,  1 5  .verf  4tBeg4M  in  eenfrarittm  %  C» 


)&c6        HkhdeultttiuVolmMl   :  '  ^  \' 

/rrym  3  .partjn  verbpupiUares^numAA-  de  tefiam,  in 
'  6.^in  Lfnrts in  verb.decederet j num.  7«  Goyac.m 

eap:Itatynuiimif:$Mum.4  detifi0m:  Mefiockl  Isbi^'. 
'  frsfumpf.j^,nf^m,Si  R,ario>  condltio  qualitasqdc 

J»etfoii2>cui  fada  cll  fubiliicucio»  hoc  fuadec^  l^iL 
knfi^niBMJnl^pi^eeibm  C.  deuur 

'  fuber. altU Jiib/iitutJSrzn cJn cfi pater,fMh. Zj^de 
teftam.in6.  abi  yolunc  pupillarcm  ezprcflam  yer- 
t>is^eiiferaUbiiiiipii  dici  eciatnii  teftacor^lixic^  Ca-  ^ 
j  jofiHomeoittapufareri  fiibfticiib  Semjnroaifi,  quod 
dubio  iUa  diftio  ipipubcri  dcmonftracivc  noa 
difpenlatiycitarcptxfumacar.  Ampliacuihic  cer- 
kia^ca&fi  utloeam  habeat  eciam>  qaandcr  tefta-' 
toricafubftituicinftituo  Ticium  &  Scmpronium 
'  filios  meos> Ar  cps  ioyiceni  (abfticao  naxn  (i  ambo 
iifiUim6tidipaberes,  cenfctar  8c  papillaritet  ior 
Ticem  fabfticuti»&:  dicitat  papillatis  conc^ta  Ter^ 
biis  geiicralibu$,Covar.  in  cap.  Kaynutius,  $ .  y.  num. 
j^i^erfidem,liit0^deiejyt9tkin6.  Htnoch.lib.  4.frf^ 
Ifumpi.  34. num:  8 . '  Qaarttft  cft  cafa8.qaaadb  tefta- 
/  torinftituitfiliaminrcccrca^&filiumpupillum  in 
xcliquisomiiibus  bonis ,  ddndc  ica&lip  fabfticait: 
fiUindeifiiratBeahsr^sfit»  Tfi  filioltieo  filta  raca 
h^eres  tit>  &  hoc  ca£u  eft  cxprelfa  pupillaris  >  Bartol. 
inl.i.nuf?f.  1 6.  ff.de  vulgar.  ^pupillar.  Comcnf.& 
*  GotJl.  in  Lult.C.de  hared.  inftituend>/dcx^in^L  oim 
Ui^iifilUftu,^^tilgar9,tkiL^^  in 
>  I  ^part. in  'uerb  pt4pillar€S,num.  1 5  .verf.ego  refolvoMtj 
^teftoimJn  6.  lActkoch^cenf}  6z.nutp.  ztJib.  ^^lib.^ 
4.pirAfumpt.}  ^  num.p.  Qutntaseft  calns>  qliaodo 
'  tc^atoritadixit,(ifiIiusmcrus  dcccfTcritinpupilia- 
xia:carc>bonamc&Ticio  reftitaancur ,  hoc  in  cafu 
diyerfx  fuht  bpinion^pd.  nam  quod  fit  pup;llarit 
'exprefla  verbis  gcneraiibHs  ex  Aretini  8c  ^ociat 
^  ilacciuia  a&mamiit ^if  a  inU.mm.  ^o^ffM  vulg. 

'  '  *        •   •  ,  .      »  / 


;j6t.XXl.deptipiUa¥i  fubft'  6sji 

8c  K\xbz\iSaMlGallus,§,  i.n.ijff  deliber,  ^ofih^ 
CohcrXfimao.a  C  ofta>m^  fipater.mi  .poi^ijivfrh 
pupiUar.n.  I7<a(reric  hanc  cdt  fid^fcoinmtflliriaiii 
cxrcntcctia  Alex  inLCentnrio,n.%i.*verffedcontrat 
BaM.&ibidcajG-illiaula,».  y  ^o.j^^devu^ar,  f^pH* 
fiBar.  3c-fa  b j  u  n  gi  c  C  ofta ,  i/.  loc. 1 1  •  qodid  di ^a  0« 
pimo  Arcciui  &(cqaiciumproc€dcfcpoflir,  quan* 
doceiiacorAdrciplunirctuIiirccillu^vcrbiuu  ^rc* 
^  cao^ix  pnta » (t  Atxiffct ,  &  filius  meus  in  pupUlm* 
secatc  deccflcru>rQfttcaoT}tioli«redititerh>&  pro# 
_bac  fim ili  tr adicionc  Baldi , in l hufnanitati^ > 5  3 . 
wrf  mir abikdicamiC.de imft^^^jUiii  ffdffiif^qin 
dixir ,  fubftiratioAem  direAam  fieri  f  oHe  mbill 
mcr^obliqAUSyUcfitcftacorita  dixit,  fi  filiutmcus 
ii\ furorc  dccc£ferit>cgo  ccilacer  k^iredicatem^nc-  ' 
am  Tick>  rettituovhaBc  cihiirei^  >  qaia  non  fig«&«  ; 
catmcdium  homincm  rcftituentcai  :%t  Baldum 
fiicutifunc  Coi^MlprecibHs^n.  }}^C^.dpmpub. 
mlHifubfiUutiidjfm»  in L  CjnturioM n.  i ai*ffidi veUj^ 
^pupitbir.  \  Sexittscft  caru$^<}aando  ccf^atorica  , 
rub(licuit|(i(iUusmcusiapupillarixtaccdcccncric;  ' 
ScntprQtiius  /itmihi  haer^s^hoccafuiubftitutibad-y 
^uc  eri  t  puf  illarir,glof.i.  i;fi^^r^«Oifii^»j^i&  vuU ' 
gar.^pupillarfub/Ht.KovnM^fin^.  io^.  Gatciaiup. ' 
i4lpre(;ibus,n.zy(^  x^.C.diimpuber,^ aliii  fubjli" 
fUt^JzUn  lfiquijfrkfili$tif^tnn€.n\i.ff^d9liiiit.  u  INU  * 
iiCinconfy.n^^^.lib:z^  Socin.Jun.  t»nf  izi.n.i^l 
Ub.  1  .iVubeaSii;»  lfialltis,§.quidam  r0e^ff  dejiber.  ^ 
foj^kufn.  Al^at.m/.  i.nxi^^i  W.de  vuigM^  ff.ibidem^ 
Ripa,77. 5  3  .?.mCtonfS  f  ladfie^iit,  u  Covar: m  cap.^ 
Tiaynutius ^.n.^.v^rfexqiiibusinfero.di  tefiam»  ^ 
S m ta.C«>ft*3/»  ca^fipaiori  in  j  ,part.  in  verb  ft^U  \ 
ldfe$;n.  %.it§keftam  ifpi^.tc  dtfto>mihi,ccliifar  titt«.', 
qu  am  yiiioC^  ylrcohsredi,  §  .ultfjf de  vulgar.  Lfi  ita  fcri^ 
ftum^^.quifilioyjfdebonor.pojfejf fecund  tabul,Lfin^' 

nkMQid$imPHbif^ltr^utikfubfiih  Com  etim  con*' 


ftittcftatorci?!  toluiflV  f^ccrc  papillam,  utlpfluj 
'  yoluntas&clirpottioriilliacatur^intcrprcta  urju^ 

CactcrumRuiuus  mli.num.  p.ffde  uulgar.  vulc. 
i}fio^  fit  iiec  vulgarfl  nce^  ^upiUaris»  lcdiirtniU* 
'  tmiain prfroogradu,&:icftatordi(CttttTdcdifit io- 

.  ha:rcdcrr.  filioruo.Socious  vcrb  fcnior,!»  /  i.n.  j6* 
'  /i^jf^^j^ff^t/M^.diitt^ba^ccircqu  dein  pupiihr^crp, 
^d^im^il coviiicte  cxpi;cflam  TU^garc  ,00  ili^veir<*' 
ba.  fi  t  h  jc  rps  &  S  i  ci  n.c^fccucus  C  6  v  a  V.  in  c:  Kdynu- 

^ti^it%.\^^.exquibu6^^tt^)\zr.\^^  iit 
loc<imeti^ipihab^^tqaj^fidpcettator  ittr  dir.(rct>fi 
filit»tofteusin  pupiihnctttedcceflcritSem^roniiiS 
fitbacrf^  tucus.n;madhucdctrahidcbctilU  dicilio, 
mcus,  Ar  ct  i  D .  6c  J  lUn  t,fiquk  a fiUoyff.de  l^g.  i  .Ea^ii. 
Cofta^tn  c.Ji pmiMrM  y^ah.Virk pupiU,  u^um  ^.prope 
princ.deuftamjn  ^,Ainpliuurfccmid6,utprQcrdac 
ctiam quando tcftator djxit^ fi  fi  jus mcus dccciTcx.i;, 

.  mpupiltatiattate^booimeadctcoiia^iiK  SeipptjO- 
iiittm^namadbQepuplilaris^bftitutibdicitiu  Bar- 
tol.i»  tfiitay^,  qui fil  jf! de  bononpcffeff, Jecund,  tabuL 
Boct.decifi}^  n.  1 6.SociTi:y^m*co^f^^^.n:26,  loti. 
il*  lo-.fif .  i;Soci'i^  (dfi*inf.  i  ,n»  i  i.m  %xafiiyffMnfulg. 
AmpliaturtcrtiG  ut^ocum  ctiam  habcat>  quando 
tcitatoricivutil.um h,«b;rcbona propria, niim  adr 

;  ](ittoeft  pu  piliiris,detra£kaUU  dii^ioiieimihi ,  Accr 
tio.iV/.  i.n.  j.ff,devulg.  ^ibid.Alzx.n.y  &c  Socin. 

S -n.inconf. II 6. lib  i^DjJicntitQ^lltcaLinLi.f^.  4» 

iffdf^*4g  <^]^ii/ia.timiutathtc  £:)ttq«  caf..S)  ttt  lo^ 

^esedxi  non  h«b«lt,quando  ccft^tor  tilio  exbarc^dato 

fubftitutioncmhanc  f.ciflcr, »am  tuoc  iil«  didli^ 
.mihijnon  dctraJiKur.  icd(ub)ftitttyQ  ijifainyalidf 
frii>fif)ttideiD  Bon  yal?t  i(c^ulgaris»  quia  ^xharreda^ 
toficrj  nonpotclt:nonctiamut  pupiliaris  ,  quia  \$ 

laUH(tt(l^AOJ!if  qccitaj^^jpiilaa.<<ipw  bona  tef 
:   :  '  1  .     ^   .        \  Bt^toxifo 
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■  /  '  •  mx^l  de  puftlkn  fuhptiitmel ' 

ftatonsifed^CoIius  pupilli,  i.mn  JoH^lnfiif.  4epufill,^ 
fuhjdtMon  ctiam  ucii  jeicomni](raria>  quia  graTa- 
rioo»  potutr  jfilius,(]U;hoaoratus  noh  i^\tJ*abeow 
C defideicommijf^.  Ica limiuc  huoc c  ifdan  fez<tt  Ga*'  ^ 
l^vkdn  L  rn.  9  Iff.U^  vulg.  ^  in  IpreffibuSi  nA%. 
impub.]20n(  &  Ru  n.n.^o.QoxzCini.cu qui^' 

damin  i  jM.de  tmpub  ^MiU fubJi  CoA.  tn  c.fi paterj 
inypdri  in  iuerb.pupU.i$.iMtefinm.md.D\ffcuiinnt r 
Cacciftlup  ikliprecib  n  z^.C.deimpub  (^'^ikjmhjh 
Rip  m/  I  »  3  3  (^ihdem,A\cM.n:i6.ff.de^vtdg.  Sc-. 
p^mus  cft  caTas^qatttdd^teftacof jta  drtporoic^fi  fi« 
iHifiinelts  D  pupiilari  secace  fiae  Ifbciris^c^efltrir^ 
fybfti  tuo  Scmprt»niom ,  hoc  ctiam  cafa  diicitur  pu- 
pillaci<t,Comeo(^tfn/ 1.2 1  .J?sLnCconf.  73./?.  z/^Mb,£. 
Rt pt) in Lx.n.  j9.fde v^lgar.  1(iiiHoald. J|m. inL 
preeibu6,n.  169  C.de  impuber.  ^  aliu fubflit,  Mcnoc. 
lib  j^,prAjumpt  34.;^.  18.  £ft  eAimpofIIh>lcimp|iu 
b^stmhabelrefiliosfei^m  gc ner^ie  pafllt*  Ofttvjrt 
^ft'€«ra$;qaaado'eeftiCQrir«  diiit€^<4lsm^dc^ 
ccircricin  papillarivaccats,  Scmpronius  miht  &illi^ 
h^ercs  (ic»hoc  cafa  eft  pupilUris  cxpce0a  #  ac  ccrai!Xr 
f^xiXei  iu  I  g  4  ris,  urnjtta^fi^/ penuh.n^4*C  deimpeA^ 

alif4fubJiitKrf.inL'i  n.^2.(^ibid.A\cisLt,n.  i^y. 
ff.dexfuif.EnMn.Co&aiincJif^ter.in  j.part. in*verh^ 

jfipill.nAt^ii^^MkM6M%4o^^ 

*34.;]i.20.Nonafscftcaiiif>qdando'tcftacor  ica  {nh". 
Ituuic :  loftitaofiliam  mcum  impabcrcm,  &fi  ip(e 
deceflcric  iopupilian  acracc>  fubfticuo  Scmftoni^ 
iii^;lioe^fu  e^tamf  rkfi^ttita#faAaft>la  pupilUtit 
cxprcflaj&vulgarfsfubcacompr^hcnfa  eft  tacita^ 
non  cxftcffA^gioLit^Lprecibu^i  inglofmaffM^infae. 

'  <^  itid^n^X^Miklaf^  n  t o. J«£  ».  i^^D«€    !e  f : 

Curcjun.  n.  j  e  C.deitnpitblo^Aliie futJlit.Kif^,inL 
z*n.^o.ff.de  yulg.^pupillfHbJi.  Ks3AA.e0nfxo\.n.'6y 
<J»»  ar.  t9Mh.^.iocHhy\in^nf9  5  j§.  t^M.  x.Gwi^m 
€jR0ynHf  iu>Sy$,  ^■n»  i.    ) ,  di/ejlam,  Lean.  fn trt^S^ 


■  ^(fo .  /-  .  :  Llb.  l,  de  ttUimcyoluutati  <. 

jfdfiitut.in  tit^epupilln.^^.EmsLii^.Coiik^inc.Jipt^ 
^  tj$rJn\^art:inyerhpt^fll^  ,  n.  l.  ^n,  §.verfJU  i 
t  eerteglof.de  te/iamir^Jn  6*  Zif,  inirsS.  i^mfiendiojii,  \ 
'  fverJrequirHt^tur, tcimD.d. Vik(q[>defucceff^progreff^  ; 
S'7  }  n,i9.TJerfdeniqf&*  continet  niji unicum  ternpus  j 
pupiMHH^ie  atatii » GtkS.§JuhflitHtiOy   ao,  n>^*  Me« 
noihMh,^.prAf^n2pt.  3  4     4 1  .primoperL  quiliberu^ 
'  inprinc  ^inLcohAredi,^Mt  ff.de  vulgar.  i^ptipiUar, 
fubfiit.i^non  Ji^Hm:in^i4^df  p^iU.jHb 
quodpapiUatisdiciturilly^quxficpiifHlU.pi/Iec- 
litJ&9Xd»inlpre£ihu6 yC.de impuber  ^  alii$  Jubfiitut. 
Qb,i  ffilt;  eiTe  ctti&ikiadioram  rcftri^am  camcn  ad 
puptlhrtfm  «cacftmidc  ideoecttmcolkdoere  vulga- 
y  tcmcxpicfliim  Tcrbis  gcncralibus^,  Caftrcaf.  i»  i 
.  fr^^iisfSyn.  I  o .  wrj.fed  addmt,  ^  iiidemi  Alet*»,  6* 
:4e^Caito;i»3'<$*  9-  Guri;.  CigiioL    i  £5« 

C  de itiopubeK  ^aIiisfub/lttut.Soc'm.  Scn. inI.i*coL 
4JL  *verfJidhanccornmuneffi,ibidimJ af.  rp/.  i^i!^ 

W.^abarcIL mlcap^ Raynntim^  f^^^-de iejlam.  & t- 
.  .bidcmilmol.^.xs).  ^  AmpliacarhicaoQUS  cafus, 

,Hcio<Him  bjd^c  >  cciaoiwi^ttaado  icft acor ica  dixic  > 
^  ifilio^mco  tmf  ttbcri  ,c[^ao4iocn|iq>  (bccflfem^fabfti- 

cup  Ticiumybc^ceciam  c^fu  ccfi  lubfticucionis  for« 

»mttla  vidcacar  coipi^cAdiofd}  accamcn  dicicor  ei^ 

^£kj»ttp}lHm>  Bacco^,«9p4  Cemtt^^^  %  %.ff.d$ 

"nm^aK^^pupiUar.fubJiit^  Mcnocik.lib.  ^.prafumpt. 

i^i4^n.  37«  Declaracur  camcA  Ii^c  ampiU(ip«uc 
liMWa  leftufitottUam  pcni* 

.fttamcAtioiBem^up^  folom  di- 

^2ic>quand0Ciinqi  filius  meusdcccjfrciif  ^hoc  caiu 
jioo  praefunii  cur  ceftator  vylcUfle  faccre  pupi  llaic  m 
J)ecian.  <0#/  S  t.  ^^^.Uk,  %  *  Dctimus  eft  oiiiis^ 
^quando  ccfiacor  dixic.fi  filius  mcu^dcceflcric  i«pa- 
<)iiiiari^(a(i;aiae^us  itcc^fdic^f  Ciplcno  jurc  irafadSi^ 
4ll#$i^;nprpai&mibMCii^  eVtdensac 

'   ^  mamfc* 
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maBtfrftapiipitforif^Corii^^;7/52i;iMrjKi/iprfi^^ 
Gtiiconfi  i\.n.  i  ^.//i.i.Mcnoch.//^.  pri^fumpt. 
j4.fi.5p.   IXadccimiu  eft  cafus  quajBdo  c^ftACOc 
iu{Qbfiicii*t,fi  fiUus  acurin  pupiUari  accfcc  ^wi^ 
fcrit,Titius  fic  miht  hxrcs^in  fundo  Sempronianoy 
hocincafu  voiuccuBC  quidam  eciam  pupillareoi 
cilefubfiitoctottem  addu^  Lc^Mii^%  ultg^4$'^ 
"VHlgar.^l^pupiUnr.fubfiiHa.  &r  quodfi)&#poffic«(le 
fidticommi(Iari&,  quiavcrbum  1  civile  dirc<5lana 
non  trahacat  ad  obliquaoi  ngaificatioiicm»twr^ir 
eiviiibHs  ffM  pulgar^  ^ pupilUr^  CaBterom  aNtor 
rcrpoodciunt  Aaclioran.  conf  ^j.fuperprAdiSto^  n* 
5.  &  Corn  ^^»/^4^^/-i.//^.  i.IdemCorB.rtf#/|  5.».  ^ 

fod.tit.  ea  riitione,qacd  abjicieDdafaBcilla  verba^ 

iiihi«&iDfandoScinproniaAo,id<)updeftdcib:ue« 
recocarbfttbfticttciofiirformulam. '  fii&  eunirf^«;^ 
nifla  ^  unius  verbt  vd  nomiais  detroftio  cx  itt-^ 
hcucionerci  fubftitutiene  ,  non  caryien  jure  cau- 
um  cft^quod duo  vcrba  dccrahi  poflinc ,  Baid.  iW.  • 
*  $*  }!•  #  4^  hdtid.  infiiimnd.  &  vtebum'h^c».h«es 
ircctam  civilc,ratioiic«liorum vci*boctim  quaead-  , 
lazic  teftacoryiBfle^icWr  &  ad  f\dci£ommi(ruai 
rahicttr.Mel^Mkif^J^^f^  Duodr- 
museftcafus^qaando  tcft^orhadifpofuit*  fi 
u$  meus  deccncriciapupillariascate^>oio  bona 
ieaj^co^mifrariis  vcnidiSf  interpauperct  diftribuu' 
>c  eriiih  cifo  diticur  pupillarit  (bbftttttcto  ,iirlat> 
cfil.m  nofab.  1 5  i.infin.ic  Galliauh,!»/.  C^»r«n>, 
549*&  5  So.ff,devul£Mr.&pt^$lLfubfiif,  Videin^  . 
9  ide  compendiofii.  Decimvstci^|ia»ei^cafiis>quamf  * 
» ccfta  torict  dixic,  filiutn  UErcum  ( impubes  hic  (k*- 
e.pracfapponicar)  vi^um  tc  mbrcuitni- cum  0«  / 
ni^us  botiis^ftti&fs^cri  med  rcUocmoylibcio  etft . 
tacorem  fiKoftio  pupillaciltrfcbmtttiffisverpoti- 
r  0c  fcripfic  Swux^ScM^meonf^j^vtrfciuafecun- 


.C6o         Lib.hdeultim.  ydlfWtdL  * 

ter.in  i^art.invertf.pupillares  ^n.  i.(^n.  f.verf fed 
t  $$t$e.^aU  (eftameniM  6 .  Z  if.  tntraS.  qompendiofit, 
*  ^ferfnqairwttkr .  f crniAd;  Vafq.  d^fttcce^.progrejjl 
$.7  }    X 9 .V^^fdeni(jf& continetnift  tmicum  tempus 
^UpiUarii Atatis ,  GtkS.S(*fubfiitmio,  q.  ao.  li^. j«  Mo, 
p^t}i.W>.^rafitm^t.  }.4^4 1  'primlper^Lqui  Uhrii^ 
V  ihprinc  (^inicobaridi,^!ult  ff.dcuu^ar.  ^ptipiUar. 
fubJiit.§.non  filum.lnjlit^die pupill.jubjiit,  driadc, 
qttodpapillatisdscicttrillt,quxfic  puj^lU.  Pi/Tctt' 
ntJtMMLprmdmyC.de  impHb^.  &m$i$  ftebflitut. 
Ubirult  ciTe  cemp^ndiofam  rcftrid^m  camcn  ad 
|lttpi)la|:cin  accacAin>&  idco  eciam  coa  tincre  vulga- 

precibus,  n.  i  d  virffid addutit^  ^  ibidemiAlcx.n. 6. 
& CorQ*^.8^^  Curt.  ^6.  Cagnol.  n.  1 1^« 

CJ$4d^Hk$r.  ^idmfi^^itut.  So^ia.  Scd.  i^i.  \%s$U  \ 
4j,*vrrffmUm$$^mn^nen^^  epL  ult  f.  d$  ' 

'fVUlgar,i^pupiUarfubJiit,Gz\\i9k\Aky  in  l.  Centurk^ff, 
^(7^.ZabarcU.  incsf^Jiay»ut$u$^  f^{9'de  tejiam.  U  i- 
^  .bideoiiimoli».  1^5 :  ^  Ampliat;ar  kiie  moqiis  cftftts, 

uclocumhabeacicciamquando  teftacorica  dixijci  j 
^  itiiomcoiiiif  ttl^ci>quaa4ocunqi  dcccfleric^rttbfti^^  * 
.CttoTicii^ri^li^Oficj^lp  d&di  ccjfl  Ittbfticucioiu»  £of- 
/mula  Yideacur  cornpctidiora>accameii  dicicur  ei-  - 
^rcfli^upillaris  >  Bar co^  in  L  Centutto  ^  n^  5  i  .ff.  dr 
yut^sm^&pupiUar.fubfi^^^^^^  Uy,  ^prafumftn  • 

"/}4.».  37«  ^^Qtfcldi^t^r  camei  hi9eca;mpliacio>ac  \ 
lecttmnptthabeic^quando  tcftacor  nuUam  pcnl*  ' 
IttSflatAiideMmjpapiUicisaccacisfQciCj^  folimi dit^ 
<{ttea4ecttiiqi  filii^  mttQsdccej8ciir>  htic  ^efo 
sonprsrumitarccilacerv^luifrefacerepupillarcm 
J^ci^tt.  cmf  % n, i\dib.\^   Dc^imus  cU  cafus; 
«jtttAdotfiUcQrdixictfifiUMm  - 
.|iil4eriisecftcc^ine)as  h«(^carc!|rfeno  jurc  fahili- 
4^0  S^mprpaittm^hoc  n^tt  dicicui:  fa<^a  cvidcas  6^ 

.    '  ^  .mamft* 
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jrat  eonfi  iun.  ij.lib.j,Mcnoch.Iit,  prifumpi. 
1 4..    3  9.    llQdeciiBiu  eft  cafus  quando  c^ftacoc 
ca  {abftiiii*t>G  filius  tteus^in  puj»  iUart  xi^tAui^ 
"critjTicius  ficmihih«rcs,infandoScinpronian«, 
locincafu  volactuat  quidam  etiam  pupillarcm 
iftefubfticqttottem  adduAi  Lc^£r$di^%  uk.ff,d$^ 
vutgdr.^pupiBar.futftiitii.  8r  quodob»'poffite({e 
idticommidaria,  quia  vcrbum  j  civile  dircdiaift 
lon  trahatut  adbbliquam  figaificatiotieai«twr^«f 
ivtlibm  ffje  pulgar\  ^  pupiUMr,  CaBterQm  aHter 
cfpondciunt  Aaciiotan.  ecnf  ^j.fuperprAdiSo,  n. 
I .    Coitk.conf^^xot.  i Mb,  i .Idem Cora.rM/j  5 ^ 
uUb^x.  Ripa^fflr/.  wn.^  f^&inl.C^9Umt$a ,    7  3 . jf^ 
od.fit.  ca  ratione,  quod  abjiciendaruncilla  vcrba, 
mhitSc  in  fundo  ScnQpcQniaMOytdquori  cftdcjftrue« 
etocafhfubftittttioais-fortnulana.^  £ifi  tnmfe$^^ 
ni(£ieft  unius  verbt  relnomiais  detraftio  ex  in- 
litutionevci  fubftituciene  ,  aon  tamcn  jure  cau- 
:um  ef^iquod duo verba4ecrahij>o(rinc ,  Bsid.  iml. . 
ij*n'f'de  hsrid.  inftiiMend.  ft  mbuinliac  ,.hams 
lircdamcivilcrttioiiesliorum  vci*bottimqu«ad-  , 
uaiic  ceftiCor,iBflc£licut  &  ad  ^eicominifliiia 
:rafat(ar,Met}iich./i^.4'j^ryi^    9>*»*4^ '  Dnodr* 
:tmus  cft cafqs  > qatndo  telhtcor  ttadtfpofatt*:fi  fi- 
.ius  mcus  dcccucritiapupiilariaetate^>olo  boaa 
toea  jtco^miflTariis  vendi^  incerpaupcr^  difttibiit» 
1  oe  etiatii  cara  didtur  papiUjUfitfitmlifVltto  ^idsr* 
hcfil.m  nofab.  1 5  i.infin.Sc  Galiiaula,}»  i.Centurio^ 
i  ^y^9.^iio*ffMvulgttr.^pupiU.fubftif.  l^ide^n'- 
^adiein^en^fn.Uwmf^^ 
laceftator^icf  dixic.  fiiiui;Q  meum  ( impubes  hie  fa- 
irc  przfapponicar )  vi^am  ii  mdrcuum  cum  0« , 
innibus  boiih^fatsficgcri  nae0  celiaqaoyhbcia  o4is . 
rcftatorem  filiofao  pupiU^riterlabfticiiiMfttidtffot^ 
dic   fctipfic  SccnVi^ca.1»  eenf^.yerf.eiff^fecttn- 


66z  '      tib.:l  deultim^  Voluntat^ 

qucmfccutifunt  SociuJUnJ»/  Cm^«ri«?,»«w  h}« 
^  puptlUi^j,fiibflit.  ^  ibiiUmAositk,  Mat- 

casAq^iliB.m>iif.9oehife<^i/Ii2.4  »  ^f^rcifi^^QH^ 

dojintraS.decompindiof.  fubfiitut.in  4.  particul.  i» 

"wrb.moriatur  y  in  fin,  fculic  edc  com)pcndiofam. 
•Caececjacn  ja  ^•ciiiq  ^iflettei^nc  G^lliaula^  inL  Cen>* 

turio,n.  $  ^  €^.(^ ibidKifi,na97 ' KichtjnT 'usUgari, 
:§ulf.ffJfV:^S^9cEm2q.  CQ&z,inf\fipater.m  i.part. 
*m4wkm0rmt.n.€,.in fin.  U  cicift«ai£rtioc >  tcftaco* 
*rtoi^5liiifle  tIto  filtoir^Iinqucre^tacoreai  ipfum 

fratrcrajficutiSocinustcfpoadic :  coa.moriuo  ci< 
•dcm  fracri  canifllilfiflecaramfcpulcar^,  vcl  c^c^i-^ 
.onem  fcp^ulc4irie>qa^  ilitcrprctatii^non  fatij^ jcon« 
;  TcnitilliSfci;biscuomaib.boDisruii,h«cfi  pcrpc- 

dbncacdiUgcncerconjc^Uram  na&lcvem  f.AC  uaCt 
'te&HmtinyobuSc  £rauemfutti;n  ( nc  dicebac^od* 

iias)fabil:itperc  filio  fuo,aiq;  hoc  (in  e  coniro  t  ci^fia 

liabecccIocumfifccundUiiiR.ipAm  adjiccrcc  ccft^- 
'CCMs^fi<fi9elij[H!i:isdeeedac£ljla$  mcosyatq»  ita  col- 
rCfepra*ei{wt4i(rlba«»fiUi»mi^  8c  mortaT 

^um  finefiliis  relinquo  frarrimeo  cum  qmnibus  b  o- 

liiafuisJliisTcr^is-.iiAefiliis  \  fignificavic  tcltjcort 

ioquit  Rii^ayieoon  culrain  fepuicurdr  &Ui  rcliq^uiire 

fracri  fcd  fratrcm ipfum  ei  fubfticuiflc» 
<  *  Nondixi^Ripa«tcftacorcm  fubAuuilfe  pupilla- 

;  n(er>  fibd£mplicttecIabftitiM&*fiiotk^  cbxA^ 
'pcadioS^',qaDd€ contendiiiius  Ri  p a  m  fcn fi Ae^e 
vpupillari» nilxilrcfcigantuf  ilix vcj:ba, finc  libcqs, 
;  cum  noD  impcdianc  papillare;3i  fubllicaiionem.7^ 
^piitudiaSefffuprain-jxaJkMemo^^^^^^        4  iufaf^ 
5ubflicariopu^iIiarisinveticionccil  jur^civiiis» 
•  /^x,#Ai,Barcoi.  Alcxjaf  &  tcliqui, ff  de  vuf^ar. 
^fupiUar.  t:  ImmlimtM^;  C.de  impuier^  ^  uliit  futfii* 
'  'MA,Gail.Bcncdid«m  capJRjfyruitimyVerb^fiubs^ 
i$rii  morerefur^  eL^x^^.  5.  nut^.  ^i^,  4^  tefiament^ 
■     1         r   '  '      '  ■  yaf<l%^ 

*  '  4,         /  ■  ,      *  • 

,  »  '  »  •    .  .      •       •  I  .  ,■  ' 
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Sforti»  X}^Ajde)ubftit pt^rt,  j  .q>  ^-.pai^t  -f  5  LtovkA 
pupill.fuhftit  n.i^.Gmi\§.fubftitutio3q.  i  g  PupilJaxis 
iuolticucio  div|ditur  in  cxprcliain  &cadcain« ' 

Expxeda  qUie  fic  fertAs.cxptcdis  gcteraliter&  ' 
fpccialitcr,Tcluci,fifiliu$mcusmihi  hsBrc^snoiicric, 
ri lcriCjfc d    puf  dlari  xcatc dccen'cric , Tiiii  s  hx^ 

rcs  c(fcD.TaehaYer6  pupilbm  fubftitUcio  dicuuc«  ' 
q     co  nci  n  ccar  1  b  vulg  tri  cxp  fdXk  lcgi  s  i  n  ccr  p  tV  ta- 
tio::e,cx  praefumpca  mcnc^ tcftacoris ,  vcluc  cu  pa- 
ccr  fiiiumpupiliuminiticuichxrcdcm.&fiis  hi^ica: 
Qon  critfu6ftttuitCaju6^)bkc  cft  cx  ^reifra  vulgari^» 
quilibccn.ficinltitacrc  poctft  :  fcd  fi  filiu^  adicric 
baci;cjdicaccx^,)Sc  incca^cacempupiliarcm  dccciTcrlc 
lubftitutas^eciam  J^d^  cafa  ei  tacicapUpillari  ad* 
mittcr«tur,nonarcx  vulgari,qcacadita  hxicHitace . 
:xtin6tacft,(jaiaccltacar prxtumicur cciam  in  huc 
ca  um profpicerefilio  Az\\x:^Azl^*§.fedfiq^^jf.{U 
vulg  ^ pupiU^SAutid.inpirinc.n  ^.Infi.  depup.jubfi. 

Adpapiilarcm  (ubuicacioucmicquirucur  oCto* 
PfimbyUtrs.cuificfubfticuicurtit  cx  numcroltbe- 
iotyxnX%*%.fedfiquk,ffMemilg  &pfipill Et  tioefloa 
fblum  dc  Irbcris  nac^r^klVous  fic.ic^icimas  fimul  fcd 
cciam  dc  icgictmis  cancjmiaccliigcudumcit,  jq^t  ' 
fcilici^t tranieaacin  potcUa&em  adoptantisiucui^t  / 
hi  qm  ab  afeeDdtnce  adopcati  func  8c  arrogatt ' 
Scl^ncidv/  inprinc,n.$.&*  6  JnfiJepupi!l^/ubft,ldcai  . ' 
aonfoii|mdclibcris^rimigraduSyfcdct]a(niiepqr  ^  ^ 
tibes  ^alitldefcendencibttsiBcelligendiim  (cft«/.i. 
inprinc  ff.de 'vulg.^pupm.  icauccciapblthumiih-  / 
ci\xduit\iXyd.Li.v.pofthum.  Sccuadpicquiricaryuc 
is  ,ettifabfticaicttrf  ficirfipul^^iiy  L'.ii.infrine.'ntvx^' 
poft  ptibercaccm  poceftfibit^faeere  ccftaAiciic.u* 
Ecdicicur  impubcs  atcas  inlnafculis>qiut  eft  infrA 
i^.annanfaeminainfra  i4.annilfl|«C«cera({aarci-  ' 
coj^  lege  felftataco  ciTaicdr  n^  miiie^K  1 5 .  anif &  ^ 


T  fo(ritceftari^aQpacerci|roiEcadhoc  ceiDpus  fub- 

*  ftiiiifice^Btrefpoldecttc  quo^  noii*»  qoia  ^  qinmito' 

«}irer,quaitv  exdefedu  pupiilAris  xcacisfiliOSuiin- 
/  %  ipcdicui?  ceftari^  non  tcpciiHur  jurc  caucum  >  qupd 

*  ipacerei  poffic  lubfiicuccef  iceii)  c[iaa4Q  illi  accace 
|regttlariterp6tcll^befefiiios:^^r^A4rryelif^if^ 

,     funttexjnl.exfnHo^jfMvulgiir^^pupillar  L  hHmf^- 
'»i$0tis,Q,i0(i.  &  ica cenec  ^arcot.  4t^L  t.q.  z.n.  f « dr 
^  j^ommiioemibt  dicit  Ripa>if.  17  f.4e  vujgar.  ^jm- 
fillar.V o\it.  trftEt.  fubjtit,n.  14.  co^timuncm  quGq; 
/  dicic  hTkion.GomtT.>vxr(artrefolHtdib.  \. cap  4  s* 
^if:mai^Vi(<{.defHCcejf.progrefj:^,\4..^ 
Odd«  ih  traii.  compendiof  in  prAlud.  part.  3  5^.  1.  & 
.   quodcum  Bartclacxtcri  conamunitccrcfidcDt di« > 

cic^mcdiAXaprtyi/#7^iyZi^j^i(^i/2.  a 
•irenorem  efle  aic  (inff^S.fHb/litHtio,  q. z  t'.h.  3  quod 
'  jpater non poflic  pupiltanccr ct  fubftuuerc, q  ji nen 
,  ^^pupillai.  Sed>quidftftacttc«uudidac»qtt0dp4i*^ 
piUaris  accasad  an^um  t\i  dtttec;  an  canc  usque  ad 
Mllam  aetatem  potcritfubftitui  >  Rcfpondctur  quo3 
:&cMcxindJaf:devulgar.t^pHpiUar.  &  cft  copa- 
maois  opimontteftatQt  I^ip.i^ii>.x8lAl.cifti.ii.iu 
•Fetnan<^«Vafq.rf §.14  5 6. Benf  dift.  inc.  KayrmeiHt^ 
in pupillar.fuhftitut.n. x « ,  G raff. §.fuhJUtu£i0,  /j  x^. 
qiiiapttbcttatis  techf  uslege  civiU  tatatom  cft, 
/  'id^^mataricontracio  jurepolictro  poceft,St  le- 
.  y  gcsnoya?  rcciptuBt  ineerprecacionem  pafTivam  & 
""ettenfivamper  Jegrs  vetccci«    Ubdejura  eoocc* 
deattafitcclcai^m  fubftiti^od!  impubetibas  com* 
.^-  prehcndttncim^ubcrcsfccUQiium  cujusq;  loci  fta- 
*    tuta.  piflencic  PoliuntraS JuiJ^tut.n.  24.  Sani 
fabfticucia  pttpillaris  pobt^^  mb^s  dire&is  £*£ti^ 
iie  qttMem  itf  y  im  fi4eicommi(nfa^^ 

^   cbferv.  15.  ^lib.  i  i.obfervat.  xj.Qi^libi  ly.objerv. 
'  ^ts;.  Comnzn.cap.uk.iik»92 Dioocliorft.cfisr/. ^.^r/. 
iyAsmm^diAui^M^eii.^   T^tcid  tcqdiri- 

.    ^  '  :    v         t  ^ur, 

r 
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tur>ut  fitin  potcftatcfubHicucntis,/.i.j^^i^i/«/^^r. 
^pupitl^fulifiif,  ^bderoaccr  libcm  impubcribus 
(ubititucreiionforf  It  Barccil.  Rip.  2  af.  Socin.  iJii/L 

Cde  impuhet,&i^ki4fubfiit,n,  i  3.  Fcrdinaiid.Va£ig^./ 
defuuejfprogrejf §,14,  n,  i.G€^tt.$.fubfiitut^^T].  ^i-^ 
Imi)ftaiiccftatuio,quodniaccrh»bcatfi!iasin  po-  j 
'T^:ftatc,non  potcricpup  llariccr  rubUitucrc,  Bart.  , 
snd.t  i.Sc  hMCcbcu Vcncatem  Z^^mtruii.fubfiit. 
pipill,^  .req!ifJif0,wrf.^uidautem ,  &  quod  hsBc ftii*  * 
tcntiafit  fccurior,  iicrtarticulus  C\z  dubius,dicic  ' 
Socio.Jun  i.&hancopimoncmvcciorci4cf* 
fc  im  panAo  j  tuis,  aic  Gu^.S.fubfiitutio,    t  j.  liccc 
cmilniYiatcrKibc4t  io  poicftatc>  camcn  ultraidia  ' 
pupillAiiconfideracuc^quodfitdcjiarcocibtisn:}!*  ' 
iCiiUt  p  rbp  t  er  maj  orcm  ^IFc&ioacm  &  r cdius  JSc 
fiabiliusjudfcium  iioi)  eft  iii  matrei  .DiflrcDriunc 
I)d.commapiccr.    Vcrum  occurrunthic^aliquoc 
.  (^uasftioiics.  Cr4nAacA^^ptcmporcrcquiritur,|iu*  • 
piltuin  fS0c  i;i  pojceftatc  ceflatoriii  '  Ali<|ai  fiiD t  ia , 
taopinioncjr^cquirictiani  tcmporc  ccftamr nti  pa-  " 
tcisacD  poccfVatcm,&  in  bac  opittioncfunt/Zaf.  inU 
[xJn.io.ffldivu^i$rjQf*pupill  Cot^Cinl.^teJbtmAsify 
jo.Crf^  irnpubif.  Pobt*  intr.fubftit  puptU  ».51.  ; 
Qoynt.iJi^ap  li^a^nHtiui  ^%  ^,n.t.  3c  uc  fubil^ucio 
papillf  (isf  alei^tiacroqi  &  fubllicatiofiis  <c  iri^ 
temporepupilium  in  poceftateparentis^iTede^erc ; 
tradit  Doncll.  lib.  6.  comin.  ^  5 .  Arumacus»  difput,  %  ♦  . 
§X4rcit.\e.Gm^t\m  Joit^^  1 3  thef  s.  Phi- 

lipp.  Ha^^t^^^tdiJpuLs.q.  1 7.  Alii  ccDfent  faffiA 
ccrc.quoUiemporcmorcisccftatorisfitimpubcsia 
tcftancispo(eftate>liccc_oenfit  ccmporcccftamciici 
pateuu&pupiUariSi.Stic^poft  gloLee4ruit  BtttcoL; 
inLif.devulgar,  (^pupittjubfiitut.  &  eft  CQtomtf- 
nis  opinio^utccftantuc  ibi  Aicx.i9.id.Ja£;^.  t7;  So* 


'  6^6        Lib.  L  de  tdtim.VoluntA^ 

juce  yerior  videatur»  haac  tamM  pofVeriorem  ift 

•   prjxiobcincrc,  utqasr  fiircccprior  &:*magis  com- 

inuivs,  aiurjt  imafl.  k  Cofi  ^in cap.fi fater^  part. 
J  t^ith. ha^hens  tdum. 6^  (U  Gr:  ff  i» $  Juijiimth.q.zj.'  ^ 

i>.  5.'duriimi>dofaic  cxprcfli  papillaris  tp^icTarucr, 
/  fcciis  li  ciVct  cajcitain  rccipruc^i  fad: »  filio  inipubcrc 

&  cxcraiieoimpubcrchxrcdibusiaiticuc:$^Qacv  nc 
!  '  licct^cxtraoeaspoftcaaViopcarc^uroon  dicicar  fa- 

Ai  pupillariy,c]ii;a  ^ib  i^^icio  f^dta  aou  vid  cur  pro- 

pccsio^qualtcatcnCA  citcoinunis  GraL^.f^}.».?» 
'  A!cdraqufti)iocft>an  iQotiliccr  £i£ta  pupiU^ris 
.  fifiorpuriofcln.uurali , fccuca  poft  mr  rtcm patris 

lcc;'t  m»cion-^qi|pdficti poccft,j/m/»  Aufh,  hejine 

C.denaiturMterkiVzcon^ 

L  x.num,  io  Jf.devulg^. pupiO,  tCD  *r,quod  lic, 

'  (& h:tnc dicic cflc  corrimiinrm  opiiaoncm  Alcx. 

ji.i7.JalIwio.Rip^,».i-f.  A!c  ac»  xo.  Sociojun. 
,  i».58^Za£i9.)i.(jrair$ JuhJiituua^q,2,},m6.Qm^lt* 
gicimacio  &  nat:.lia  u  rcftitucia  rcCiofpc<^tkC »  ac 
urcn?pcriiiifl(:cl  gLimus.    Tc:cia  quasftio  cli^d 
jpkcr(ctpi;rroaa|carpi$&:vi)iSfC(ii  ooii  coitiMtttc- 
r^tur  adpiiniftracio  bonof um  filii^fi  Vivetecnr  funt 
dccoftorcs  Sc  ptodigsan  f  ofiic  pupillaiiicr  fabiji* 
tucrc/^trcfpondccur,fipaccrnon  folum  turpis  cft, 
veranict  aAiiplibooisfftinterdidUf  t)c^i  fibi  ipfi 
^  pcq,  fiHo  pupillo  ccftamcnrum  facci  c  occr:  t,  j  axta 
j^ra  vulgatarat  fi  curpaivV.iisq^  cx/iUmacuSyatqi  cc* 

iamindigottshabecurqai«d.bonsfiliiadAciia!llra«* 
f  da  admitcidcbear>n6  camcociboniscfl;inccrd*ctu 
^  &(ibi&papiliofiUorc(^iifimc  fubfticucc,  cum  cp* 

xcus  omDCSgcocraliter  lcqatucar^aec  ^ll^m  kion 

meftatis  Tet  improbitacis  rationcni  habeaot  Arec. 

m/.i.Alcx.».i4.Jar».i^.Rip.».  j<j.Soc  n.;>  y6.]fde  . 

'vulgat .(^puptllar.  P aul. L  co n .  /»  SraS^.  depupilljub^ 

'fiitkt\nA  Ss^VoVitJnjtraajulfJli^rit,^^^^  fiitoian. 

io3nzz.in addif.adjint^n]fjomex.M.  i.  variar  refoL 
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Mp.^lfKi^.^cidinNmfci.iiefHCcej.frog.^i  14.».  154. 
Gi' dCi-§.Ju^flit.<j  1  j      2.  Diiicac  uuc  Bircol./»/.  i»  . 
requil  7,A'^ioi  .Gomcz  Uh.  i^yariar  fej^bJut^f.^.a^.  ' 
^7siSint^i^,fuhfii$HipHpilLi^equtfito,  ,  . 

(^artaquicitioclt^npupillans  fabftitutio  fiat 
cmaricipACoIuatui^alivclczcrancai  an  luutilishxc^ 
.  fablticacioconrcrcaturiniidci^ommiflrum?  ^di* 
>ftIngacncIuAi€ft>autrubfticutiopupillari$'ciireAa 
continttarincodicilliSj&convcrtituria  ficlcicom- 
,jiiii£»riam  vita  cft  commuais  &  rcccptioc  opirlio 
Aatoii.Gomet*r«4.7i^.  i .«1«^  e^i^ Soatez.  inMddii. ' 
n.ii.Gi:2i[f»§.fnh/litut.q,zi  «.^.Aut fcrorcftamcn- 
\  Madlciifcaclipupillarisfublticucioi&^  tuac  cou<- 
▼erciturin  Tulgtrciti  rubfticacionem^&  T»Iec  taa-> 
qaamvulgarts  ciprcfla.BafCol.  inLx.num.^.ff' dt 
njiilg.^fupill.  EmunucL^oarc^z  inaddit.ad  Gornez. 
}  lih.i.cfif^^n.x}  Gx9d,ind^q  Qaarioad 
•fubftitticioncpupiliarcm  tcquintur  ut  mortc'(ui>« 
flirucntisfiliusvclis  cui  fubilicuiiur,  ciflciacurfui 

juri59&  Aon  incidatinpotcflatcm  alccrius^/.i.o/^r/C 
jiepotibt^.ffJevnlgar.ifpupilL  futfiitut.^  ihi  Bai» 
»  tol.&  AIcx,».  1  g./af  »  iO-Ripji,  ».  ly.Fcrnand.  ' 
V  'VtiCqJefucceJf progrejf^.  i^.num,  91.  Sfo-  ciaOdd.  \ 
^  intr0&,cci^fendiof£^ii.4,  inprdlud.pArt.j.Schntidvr. 
.  infrim.n^m,  9.  Jn/lit.  deptipill.  fubfiit^GtitC.  ^.f^h-^  * 
,  JiitutiOyq.ij.n,  8.    Racio,qaii fil:u$  ipfc,  qu'  rcci-* 
diciApotcftatemfibinulloccmporc^oaamdia  cfc 
' ili poccfcat6ytc(taniciitam faccrc  potelc,  crg6  nie 
mvuscifaccre,  pcrquod  cflct  fublaca  potcfc^s.dif^ 
.poiicndi  pacridc  bonis£iii.Scfifaipqua:fuonis  cfc» 
<  an  idcm fic  in  ccfcatorc milicc  ?  aood  ccfcacor  mtles  * 
^  pofncfobrtiiacrcnepocicciitnurcCaruraslitiopb^  * 

tcftatcm  pitrisfui  tcnct  Bartol  i^/.  i.ff.devtilg, 
t  fufiUar.fuhfiitut,   £c  cft  magis  coma^unis  ojpi.^ 
,  fliff  ot  tcftatur BmanacL a  Cofta  yincap.fi pater. 
pkrt.^^  vtrbfmr4$i$m.9MtefiameniJn6^  quia  Cnc 


♦        «  • 
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isjariapttnt  tcftaripQtcft.quoBiamcalis  fubftitu- 
ttoV^hirar  ad  bona  teftatoris  >  Sc  paccr  poltca  ia 
boflis  a  fe  ?cl  atftiiidc  prdfc^ttsJfubfHcoere  pupiUi- 

^  riterquoqj  potcft.DiUcntiunx  jBaaan  a  Cofla,rf. 

.  iriJ^&  Gr^U.^ ftibfittHtio,q.z 5  QijintQ  adiubK 

ftttMtioncai  papillarem  t^<|uHic^»atii:lipubesiCoi 
,fubfi:icuicar,rnancatinpottftatcpaicnti$,  dum  illc 

.  Tivicyflccanccnidrtein  fabilicucncU  dcfinp.t  cfTcia 
ejui  foiz{izttJ,eoh€r$di^^.citm  filidfffdevulgar. 

f^,n  17.  Z  »f.  in  traSi.fuhJlUut.pupillar.  verf  qunrto 
tiquifituK  Vcruni  hoc  ad  vatiditaccni  ab  initio 
non  rec|uiritur,rc'd  ne  ca^cjUjeaB  inicto  Talaic,  cx* 
iim^MXKniyGtdiS  ^  fubflitutio^q.tl.n.to.  Ethoc 
'^uideai  pcoccdi  t;<|uaudo  pcr  cmaucipaiioocm  dcT 
liic  vcl  pcr  adoptionpm  >  uc  quia  dacus  fic  avo  ma-* 
^crno  in  adiopcionzm^Barcol.i/^/.x.j^^ka^it^A»'. 

Scd  qoidhfi  pupil!u$i,cureft  fabfttcucut  papillaii* 
'tcr,cx>vtcdcpocefiacc  pacrir  per  di^gairacfm  alt- 

Jiaatn^qax  libcrac  a  pacria  poccftaxc »  ut  quia  Con- 
iiifa(^as»vc1  fimilidignitatceUtuscfty  aneoctiam 
cafolsvandrcac  fabfticattp^upillartsl  Et  refponde- 
cur,quodnon,icacftcommuois  opinic^ucdcmon* 
At^^  GizSi§fufiHutq.xyn.ii.{i\xih^^^ 
ftpatria  p'occftat&,  quacenos  ucile  eft  ^  jnoa  alial^ 
Qut^autcm,fificfpcs )  quod  rieincidat  inpotefta* 
ttaSjUc  quiafic  capcus  ab  boft .bus,  an  intcrim  dcii« 
>' ttcc  valcrc  p  npiUans  f  Rcfpondectir  €ffiO^  ^  noa 
BarroLmi'  l.x^f.de^tiuhar.  &  piipUlKr.tc  eit  eoA* 


L  z.f.do^^ulgar.  &  pilpitUr.tc 
munis  ,  uc  ccftacuc  Gj:aljC  i^     fubfiifutio i  2^3« 
num.  12,.      .     ^       .    .  '     .  ? 

Sed  qui4  fi  emanctpatas  icerdm^doptetiir»  qt# 
carujDUlIafulcfpcs  ,abfubfticutio  valcbit  ?  Divcr- 
fap fum:  opiisioncs^Bactol.iW.ji^if^r^r^^iir, nfim.  x  j» 
tcfnec»  qtod  jurc  tvfjii  %  impiiSere  cmtftdjpato^ot^ 
r    ^  V  V        -  ,  /     -  -  tingtu- 
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fc'ddejiueP;tecoriofeciit ,  0c  haac  dicic  cflecom» 

HiUBcmopimoncmibi  ]x(.n.  3^.6*  57  Gailicl», . 
^tnt^xStAnc.RaynutimJn  mater.fupill^  /uifiitut. 

5  iX^iintTt^.fMpilt.  rrfiii/r5  Jicif  Aiteacttr»  fe  «li^. 
quaudoalitcrccnuiflrc.  Vcrum  coacrarium^quod 
ctiamde  jurecinli  oon  vidcacur  pcrire|tupiUaris 
fiibftuacioidteic  cfle  commonem  Ripa>i^ri>.  ij. 
C^aubc]  pairainhabecdubiijdtcit  Alciaca  ai.j^ifr 
a;«4-  ^  f^piU^Y  cr  n  a  n  d .  V  a  {'q .  I^^^^Jfp  ^*//^  § .  1 4» 
H^io^.dicciiscam  ciTc  (jqq^uc  Tcriortin>  Sfortia 
4!xidantr,^0fnpendii>f.inprttwd  j.pdrt.j,jf,.  limk. 

6  ab  hac  itoo  cfTc  leccdcodum ,  Gi^ff.  ^.  fubftitutio, 
q^xi*  nfim,  i  quia ,  uc  fopra  cft  didum  fuiHcic 
mot^isccinpbrecirein  ceftatolris  potcttate»*  hoC 
locum  habct  ctiam  io  ezcra9eo,magis  crgb  in  fil^ot. 
jicxtorcquiriturutpaccrfibiquoq^uc  fcccric  tcfia* 
meotum,/  xi-ptiuiJ^M  vul^ar.  ^  fUfilL  Ajqrtmem 
piroformarcquiralur,  ucpaterlibiprius  uftaineii* 
tum  faciac^quxftioiiised  >  Dd.diftiogunc  >  auc  cc-^ 
flamcncum  fadumcjdunico/cooccxtu  p  oft  pupil^ 


tur  BarcoIJ» Lz.S.priu^  ffdevuTg. ^ pufiU.fabftstU'- 
^^ircrumdiftioguir ^  uc£  impubc^  fuic  eahaprcda- 
iiu,patC£non  ppil^  ineipcte 

(iabeoinc^peric  nntlius^oinettti  fic  cenfcn- 
dumt/^r/fx/.^.^./p^/ri^f-.SinauccmfiliifS  fuerii  in' 
'ftituc^MancpoiCtincipcj^c  a  ccftamcccopupijlati 
^  impabeiiis  inAiinci  d.  f .  virf  fiquii ,  idem  ToJaic 
gloC§./ii^r.  inftit.de pufilL  &  Jac.  Cujac.  in  notU  ad 
Vlfianji$.t }  .quemnd.teftam.  rumpant.  ^  h  a  n  c  dtcic 
•  Maimmieni.Port J»i/.$./r^tr.  Sed  coociaritt; qnod 
j&on  fitdiffcrcncia  incer  cxha^rcdaci  &  inftituii  im- 
pttbcrii  c.cftamencutn>(cd4udircia£U  valcac  livcio^' 


^e^fi       Ltb.h  deidtliH.Volam^.  ^  ^  * 

,  yC  b ycriorcm*  &  magii  cl)itfmauctn*^pipioiicm 

,  Altx.^ § prim.n,  1 6.  R^pa  ,  inl  i.  inprinc.num.  iS. 

de  i/ftf/g^r.  qi^pupillAr,  &^commuscm  £mao.  a 
Coft^ » in  eaip  jipMr\  *v$t6,  adjicieHs.nup^  z  lder  *  * 
ftamint.ine,  'AatTcroqm^prius  filio  Inipubcri 

"^facitteftanisicornm,  &  poitcanr.n  in  contincnti  & 
fcojem  cpaccxtu^fcd  ex  iQtcrvallo  fibi  hasredcm 

'£icir&4UDC nohdralebit  pup.ltare  reftamentom 
hcc\i\Lin  li  fiqui^eum,§.fin,  iie  zfulgar.  wrb,  atitf 
Turft4s hofAj^  <&c  \c(^\i^\nt\xt  ma^is  comniuaicer  Dd. 
ptrt9xt.i,  %^pr%i^ih^ princ.  ,ut>ceftai;ar  Alexl  n, 
&Jaf.t/ §.priuf  y  Kip^  y  ind.  L  t  Jn prin^f6c  qubd  /ir 

'  reccpriflima  Dd.  dpdlrin.aaflcrit  TLzi  ind  §  priusi 
h.  Ti.  Philiff.Coxn.L^fnttguitlHis^ h.  i.  C.  de tefta- 

'  tne^t.  Ecrec^totemopinidaematrcftarur  Alciat." 

ind Li    qtiifqui^ ^St  hanc opmioacm ,  ut  cftrccc- 
.  pti(Iima,i|;ae(ie  vcriflimam*  fcd  mali^dedaciexf;^ 
^pri§tsaiiti3TzQi.§ fi^bftitHt.q,z^,7itm.%,  quoilcemlm ' 
jfirjrcgulam  rf.§.^nW,hodicabr9guam  Scf^^ante 
hMredes',lnftit,^tlt^at  &c  idco  rcdc  fcafcrit  com- 
muAfs^pioio  1  non  re^rre  priits>  TclpoHponatar 
liaeredts  ioitirntib :  fcd  quoniam  puptllarti  rdla*' 
msr.tum  cft  acccflio  qu^edarh  patcrni  teftamtnci» 
&pater  non  poceft  jfiihoccftatncncuoifacere,  ni& 
.  ij^i  quocj;  celtecar  i  nba  poteft^tefifaii^entam  filio 
^riusfa(3:um&  abfolutum,  licctpoftca  cx  intcr- 
<  ^Yalio  flbi  tcfiacus  eft,  confirmari.  iQuid  auc:m  (i 
paterfcciritiiniis  Ibjentteceftamentam  >'«n'exlidp 
;  yiciccarfhliftitntfof^l^iTer&rantDd^  opmiones; 
,  quibuf3am  cxiftimantibus  indiftinfti  valcrc  pu- 
pillarem:aliis  vcro  ccn(entLbas>ref(^rrcaQ  phiresli* 
i>eros  fatberercdftatbrint^nbi  noii^aacl»  . 
ValerctxiftinKnt  papillarcm,  fcd  vulgarcm  tacita 
poQconcincri.Sfcdcomqiunicei;  diftinguitars  auc 
(ilbitimi|stfrd^Kbcrisi^lucod's»&7^ 

'         •  ,  ,       '  tcr 
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f  •  ^Tk.  XXI^  k  ptiplHart  fuhfiiiuhone.  ^71 

ittX  Lcros  .Taleat ccf^a,qacncumyiif  crfc(ftum,&  ct- 
fabftituci0>$  BxintfBtf.l hacconfulfiffde reftam. 
tcftacur  Em»D.a  Coft  d.c  fipifter,  wtb.in fuo  tej/lam. 
»  4  Autcxcrancus  fubfcxtuuur.&noji  valccfubfti-- 
cucio icatea.et^^c-r.  j^i/  / 1.  requifii.  6M  c\iin3^rc. 
craafeuiitCfvnifntiDter  Dd.utteftatur  SocrjD.Jun. 
ihsd.  nu77}  66-  &  num.  68.  pofc  A!cx.  num,  'i 
]z£.num,t^  pcreQmniagircoinmunem  dici^  JRjp. 
iz<^^Alei:ltJi.V.  CommuBem  4icit  Polit.i/.  #ri»^. 
fubftit.pupiU,  iri  6*  requsfit.  Cpraf  L  fiiej^amento ,  C. 
de impuber,fmw.  i ^.B eocd.  Capci  d.traSi.ff^hftit.pU'' 
ptllM$m!0.  fimap^a  Gdftaay.  eap.  ft  paier.  mrh.  m 
fuo  teftament.  num:  S.  ttthMd.  Va(q. ^.$«14.  riunf. 
I  5  5./ubdcr.shanc  effc  tencndam;  Sfort.  Odd.^ 
trah part.  3 .  in  ptalud.  j.  4.  requifit.  6. ;  Quia  ncc 
ipfclili^spoflct.extraiieum  inftitit^rc  moo  folen^ 
niccr,.&  commonis  efr  doftrina  juris,  ex  trfca-i 
mcntoimp^ifedo  &  minus  folgani  nihUagi  y  nifi 
pat^rtaocummodointerlibeirosrcftetur.  $eptim6 
requiriiur  ucille  pupillu^jcuifecpupillaris  fuDfricviJ 
t>o^autinfcimacurauccxh2ercdcr,nryrf./.2..  Etquod 
exhae[edat£>ficri  poflic  puj/ilIarisf^bfcitutto,d,ej'i|^ 
re  )in  ci  q  u  o  ndp  habet  d  ubium .  Sed  quf  a  d'e  )urjBi9  o- 
/o,quofaculcas cxhaercditacionislublaia  cft^qiipd 
impuberes  ncn  ccnfcntur  incurrcre  nota  ingiari-\ 
tiidmisjgloO^./.  1.  Tult  q;  bodiecxha^redatofadft 
pupillans  lubfcicutio  valcacfificfada  pupiilo  doli 
capaci>fcilicci:  f  ubercaci  pro^ipo,ucfcquicu.rBarc. 
8c  cdmUnitef  pitincs  ut  i^citat^^  Soc^n«JuB.i^i  )»«7r/ 
Rip>.5C.kntoo.Gomex..wriii.ri?/&/./*iw.  1:^^  j , 
: cia'JinA.W2k((o^.deJuccefprog.^.  1 4.  lih.  z.n.i  50.  caqj 

^craaffirmatilicctrcccptaopinioncm,^  impubes 
sxharredarinon  pofiit^impugncrSfort  OA^.fraSl. 

ompendjnprAL  3  part^q.^.reg  7  ubi.dicir  niaqis  c6-: 
naAcvideri.Quidv.fi  cxbxrcdariofiat^malametc? 
renet  BAfrojL^./;!.».!  i.du^^^^  bonafiv.q^il^y^ 


-  7>.      I;i4*    di  idtm.  Voikintat^:^ 

inentefiatcxlia:rcdacio,fcmper  porcftpupil!  -  ccr 
fobfticaif&bscopiniocomiBUDi^eft  uc  teftat^t. 

Tf'h\tx.n.  x6. 9c  qfiod cum  Ba|:colo  traQfeatffcomacs 
indifFercnter  dicic  Jaf».  19.  Zaf  ».  41.  Fcrnand. 
VafqXS.i4c»*4J  1-  BniaQ.a9oft2dicca$,Bart.i:Q- 
maitiiterrccepTttm,^  cfifMter.verkeid0mfilio,9i.f^ 
Eftcnimfavor  magntjs  teftamfenti :  nc  igicur  pu- 

;pillu8,ipccftacusdcccdat>&hocfavorc  (;arcat,ccia 
pajcri  inimico  hoc  foaceditur,.  lotdligiY  tamenr 
Bart batic  ^  nteatiam  proccdete»  (Tnmpiodo  paccr 
fic  honcRa  pcrfona  noa  turpis.Sed  quid  rcfciflb  pa- 
trisjudiciopcrcontra  tabol.  bonor.  poffefl.  num- 

3aid  conrcrvetur  pupiUaris  fabkttutio }  Bt  refpoii* 
ctijir.quod  fic.  Nam  sequc  fi  poftea  in  pupillari  dc- 
,  ceflcric  habcbit  bciliracem  pupillaris-rubftitutio- 
|iis>  ic  fabflicatti$  coiifeqtteatcr  bxrcilltacem  ipfi^ 
usexpapilIariceftanientOtitateBetBartj4F./.x  n  is. 
&  feqq.Od.cofhm\xhizct  uc  ccftacur  Emdn.  aCoftai 
LGMlMe,i^&qmdfitAn$umj$^part.  72. 1 41.  ^djiptt- 
ter.patt  j .  wr/ cenfindnmjn  i . Vz£t{.de /nccejfprog.§. 
14.«.  13^.  Racioj quia  |>er  bonorum  poircflioncm 
confcrvao6urqa«qu2elib^ris  utilia  funr>({ualiaCaat 
rjpottiohatreditatis&legaul  £rg6  fitnplicicer  con- 
lcrvabiturpqpillaris»c}ucelibcris  uciliseft>quain  ra- 
tioaemcommuaiterreccpcam  dicit.Emaa,CoftV. 

Mi/^^4iaf Vafq.  d*Uc.  Quid  autetxi  fi  fiU- 
tis  fit  prseteritus  ie  oolit  impngnare  patris  teftt» 
mcncum  fcd  approl>ct  authoritacc  cutoris ,  nQm- 
quidvalebitfubfticucio?  £crcipondccur  quod  fic> 
'|iatt.4/./^z.ifai...&ej[lcbmntiam^^  opinio ,uc  tefik* 
tur  Ripa ?  I  Fcrnand.  Vafq.  defiicceff.pr^grejf.^. 
1 4.».  I }  7.  Sfort.Odd.rf.  j.4.r^^.7.  limit.  j .  qiu«ap- 
jKirobacipae.  prasteritl  j.are  ciyili  foftiaetur  tefta* 
>  mentamcoafeqaeotcrpupiilkris  fubftitutip. 

Scdqaid>fiipfcpra:ccrituscgit  dc  nullitatc  >  vel 
«tia.exh££cdacas  eeit  qactda  x  obciaiiit»  b  oqaid 
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^  Ttt.XXhdepuptllaYiftibftitutionL 

iiodic  pupillaris  fubfHcuciofalcem ,  ex.  Authent,  e)i 
ct^Hfa,CJeliber,prAtertt.  confciYCCur ?  Rcfpondc- 
tur,ambiguuscilarricu]us,  pro  cujus  rcfoluciofac 
trcscafusconfidcrandifuDC:  Primuscft,  quando 
fubrtitutiofadlafuic  pupillo  inftituto  ,  alio  filio 
prajcerito :  &  tuncaciis  cft conflidus  intcr  Dodlo- 
rc^>qu  bufdamcxiftimantibus,qnodcciam  pupil- 
larisfubrticucio  cadaccumficfcqucla  &  quafi  pars 
fubftancialispaccrni  ccftamcnti  :  Aliis  vcto  con- 
tra ceofcQcibuSivideliccr.quod  eriam  confcrvccur 
paj)illarisj&  hancopinioncrri  ccnccglofi'  /.  i-^.fin. 
Jf.de  'vtilg  feqHitiir^Att»d.Auth.ex  caujay  6c  cfl  com- 
mun.opin  ut  Ciftacur  aIcx.  d,l.  i,^.fin.num.^.  Ro- 
mit\.confi%i  nii7n,\.K\^^Li  ^.devulgar^um.^j\ 
ibi  Z:k(.ntim  lo  diccns pcpicu?ofum eflcabca rccc- 
dcrc,Bcncd  Caprarr/»i2 pupiU.ntim  ^^.  Ancon.Go- 
mcz.  "variar  refolut.cap,-^/volfim,i.7ium.^.Icrnand. 
y^C({.defucceJf progreff.^.  ij^.num.  i  jy  Jul.Clar.^.r^- 
(iamentum^q.^ ^.verf qtiAro etia^n.  Sccundus cafus 
cft,quandopupillaristuicfafta  filio  prorccrico,  & 
quicquiddixcricBarcol./.i  j!f//^x'/</^/?r.  inhac  ctia 
rpccic  vcra  &  rcccpca  c(i  fcnccncia^  illa:fam  mancrc 
^ubfticucioncm  pupillarcm,  uc  acceftacur  Arecin.  & 
\lex  quosrcfcrcRipa^/./.i,»w». 3  3.  Guilid.Bcncd. 
',Raynutiu6ypart.x  num:69.  Claud.  dl^.L  i.nttm.  f . 
juos  fccucus  rcfcrc  Glar.^ j  4  Curc.  Jun.  d,  Atith^ 
xc^ufaynufn.^z.  Ancon.Gomcz.//.  c.  4.  ntim.  4.  ^ 
hi inaddit. S02t.num.hi  Hmaq  Cofta in cap.fipdter, 
jerbxenfendum.ntim,  i  i.dete/lament.num.6d.  Tcr- 
ius  cafuscft.quandopupill^irisfada.cftcxhcreda- 
5 ;  &  cft  commun.opin.confcrvari  quoquc  pupil- 
iremjutacccftacur Ripa  dd.z  num.  3  4  En^an.Cofta 
.^erb.cenfendum^num.  1 1.  Quid  fi  filio  pr^ccrico 
alcrtcftamcncum  j  numquidfubfticui  pu'pitlari- 
:r  pofticutpucanepocicx filiocmancipaco  inpo- 
iiaccrcccaco  ?  ficrefpondccur,quodfic/-K4y/</./- 

\      '         Vu  \  z,num^ 


]nenC6Gatcxlia:rcd;^cio>fcmj»ecppcfftpuj)iI!  •  ^cr 
fobfliuaii&ha&copinio^diiunub^^     uc  teftatnc 

J^Altx.n.  i6.  &  qjuod  cam  Ba|:cofo  traiifca^l^^miies 
indifFcrcDter  dicir  Jaf.».  ij.Zaf.w.^z;  Fcrnand. 
yafi|X$,  1 4<»*<J  i  *  fimaa.a  ^ofta  diccas,  B  art.XQ- 
mXktlSttxt^cfspxximyd  cfip  7, 
Eftcnimfavor  magnus  teftamtnci :  nc  igitur  pu- 

tpillusi^ceftatu$de^edac>&hoc^£avoie  (;areaCy  ccia 
pajii  intiiiico  hoc  .coaceditajr^  iocdligiVtahieiu 
Bart.haacf-ntentiamproccdcrc,  dumpiodo  patcr 

>  honenaperfoaa  009  turpis.Sedquidre{ci(lb  pa- 
trisjudiciop^cf^coQtra  tabdl.  bonor.  poficfl.  num*' 

3iiid  conreryetur  pupiUaris  fobftf  ttttio  ?  Bc  refpoii- 
ccyr,quod  fic  Nam  aequc  (I  poftea  in  pupillari  dc- 
/etflcric  habcbic  Utilit^item  pupillaris-iubfticutio- 
&  fabflicutas  cotifequeDCer  ii«e<fitatem  ipfi« 
usexp'jpilUriccftamcnto,ita tcnctBart,flf./.2.  n  i8. 

j^^^.Dd.coi^municer  uc  ^eitacur  Emdn.aCoftaf 
LGal^»§^&^fudfitdniHmj$<paff.  41* &dfipd^ 
^r.part  y  verj  cenfendumynZ  Vafq  fi*cceff.prog,$, 
14.1».  13^.  Ratio,quia  |>cr  bonorum  poflcffioncm 
confcryanvur^ayguaslib^tis  utilia  fant>qiialia(aat 
potciohaereditatis&legaut  £rg6fimplicitercon* 
lcrvabitur  p^pillaris,quae  libcris  utilis  cft,quam  ra- 
tionem  commuaicer  rcccpcafh  dicicEmaaCoft  d. 
$ .  ^quidfi  tant.nA4.$  •  Vaiq.  d.Uc,  Q^td  antem  fi  fili- 
iis  ^it  pro^tcritus  &  nofit  impugnarc  patris  tcfta«- 
mcacum  fcd  approl>ec  authoritace  cutoris^  nuin- 
qtiid  valebit  fubfticucio?  ficrcfpondf  cai!  qao'd  fic^ 
'Bart.4r./*x.^.ti/&eftcdmifium  opinio^iit tefta^ 
itur  Ripaj;?.  j  1  Fcruand.  Vafq.  defuccejfpr^grejf.^, 
14.».! 37;  S£ottOdd.d.q.^,reg,j.limh.  j.qaiaraf* 
f/robatione  pratterici  jbre  civili  feftiaetar  tdta-^ 

>  mcntumconfcqucnterpupillaris  fubfcicucio. 

'l  Scdqaid>flipi^^r2ecericuscgic  de  nullitace/vel 

CtiSLeih^redatas  e^tt  ^uetela  &  obciaiiiti  nur"'  ^ 


hodic 
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-  \     Ttt,  X  X  h  de  pupillanfHhftitutioni.  (Sy^ 

jhodic  pupillaris  fubfHcucioialccm',  ex  Authent.  e>: 
caufa,C.deliher.prAterit.  confcrYCCur?  Rcfpondc- 
cur,ambiguuscrtar:iculus,  pro  cujus  refolutiotic 

-trcscafusconfidcrandifunt :  Primusclt,  quando 
fubftitutiofadlafuic  pupillo  inftituto  ,  alio  filio 
prajtcrito:  &  tuncaciis  cftconflidus  intcr  Dodto- 
rc^^^qu^bufdamexilhmantibus ,  qiiodcciam  pupil- 
l^risfubftitucio  cadatcumficfcqucla  &  quafi  pars 

.  fubflantialispatcini  tcflamcnti  :  Aliis  vcro  con- 
tra  cenfcnribus>videliccr,quodetiam  confcrvctur 
pupillaris,&  hancopinioncm  tcnetgloff.  /. 

^JfdezftilgJeqniturBAiz^d.AHth.ex  caujay  6c  cft  com- 
mun.opin  nt  teftatur  aIcx.  d.l.  i,^.Jin.num.^,  Ro- 
•m^n.confi%  i  nnm.  Kip^  l- i  ff-devulgarnum.^ 
ibi  Zaf  lo  diccns  pcjiculofumefliabca  rccc- 
dcrc,Bcncd  Capra/r/»5 pupill.num  ^9.  Anton.Go- 
mcz.  'veiriar  r£fol/4t.cap,4..volHm.i.?itim.^.Icinand. 

'  V-a,{(i^defuceeJJprogreJ].§.  i^,num.  i  jy  Jul.Clar.^./^- 
jlamentum^q.^  ^.verJ.quAroetiam.  Sccundus  cafus 
c:ft,quandopupillarishiitfa(3:a  filio  prartcrito>  Sc 

?[uicquiddixcrit  Bartol./.i  jf^^^v/^/i^^r.  in  hac  ctia 
pccic  vcra  &  rccepta  cft  fcntcntia,  illxfam  mancrc 
fubftitutioncm  pupillarcm,  ut  atteftatur  Arctin.  3c 
Alex  quos rcfcrt Ripa dd. i.num.  3  3 .  G uiiicI.Bcncd* 

c.  Raynutiu6ypart^x.num:69.  Claud.  di5l.L  i  .ntim.  ^ . 
quos  fccutus  rcfcrt  Glar.rf    5  4  Curt.  Jun.  d.  Auth^ 

i€x'chufaynutn.x2.  Anton.Gyomcz.//.  c.  4,  ntim.  4.  ^ 
ibi  in addit.  Sozx.num. li  H man  Co fta  /77  cap.fi pdter, 
verb.cenfendum.num.  i  i.detejlament.num.66.  Tcr- 
tius  cafus  cft,quandopyj)jmris  fadactt  cxh^tcda- 
to :  &:  cft  commun.opin.confcrvari  quoquc  pupil- 
larcrn3UtattcftaturRiparf./.2  »«w.3  4  En^an.Cofta 

d.  verb.cenfendum^ntm.ii.  Quidfifilio  pr^tcrito 
yalcttcftaracntum,  numquidfubftitui  pu'piliari- 
tcr  pofliciitputanepoti  cx  filiocmancipato  in  pp- 

'  tcllatctcccnco  3  £tre(£ondctur,quodfic/-B/ir/^./. 


t.nHmio.  ^cum  Bartol  fpmamoieer  trabiiiei^  , 

&zd.capjipater,pdrt.i.'verb:eodemfil$o,n,  i.  tr  quo  . 
;.ehi4^  jcjus  praci^ricioiic  009  campicui?  ceftamca- 
.(tttmvttteft  commiims  dpioibjquam.laucUt  Soei^. 
ibijnttfn.j^  confeqttens  eir  >  lubfiiiotioliem  ptt* 
pi^larcpi  yalcre>  qua^cflpars&Xcqucia  paccrnice- 
ftamcDCi.  pSktT^iequiricuct»  ttchaerecUliasfit  ad- 

•  ica^  diS.  L  %.  ufjHehdei^.  ibiBarcoVcttm^qii^  traii£- 
4Cuntomncs,uttcftacuribiSocin.Jun.»«iw.78^quia 
pu^illaris  £t  per  illa  verba  (fiha^re^  ^ic),ja|ide  co/i- 
ditk»dcficic>  fi^baBrddic^s  nbniadeatQt  yeromj 
qmdficcftacor  indicutcfblum  pupillum  hxrcdcm; 
^ffl  doos  pupillos  )  )6c  eis  fubfticuic  pupillariccr , 
BQnqttid  fi  bcneficio  !P,i;2Coris  ab^tineancvf .  fiifti'' 
iieai^arrttbftitttciones  pupiUares!  Hcfjpondam» 
quod  fxc  y  ^xiftcntia  eaim  fui  bderedis.  coD^rmac 
tabttlas  pupillares.  Scc;u$^  fa;ilcc,  datiis  cohaerts 
.^ztraoettStTel  fubftimcas.yulgaris,  ica  tenet  Bact. 
diU.l.x,^  l  filius  qui  patri  >  eed.  tit.  &  cum  BartoL 
tranfqunccomociittnicer  Dd  ucdicit  Soc^iol.Jun.  diS. 
4^inim  f% .  Fernand.ya(q.  defute^.  P^^g^^ff^  14. 
0Hm.j^ )  8  •  0uia  ficet  pupillus  cttt  fic  ikssc  fttbllictt* 
cio»  fuush«Bics ,  fi^filiusiit  >  dicatur.*  Tamcn  pcr 
fobiticucj  auc  cohasxcdis  dacio^icip  de  ^ccoilafio 
Jiak6iaficYol(ultaritts#fa9lqiieexi^ftameiAo  e(ic 
dcfioit^  ubi  fe  boniipaternis  npn  xnunifccc*  Szd 

^^quidf  fificadica  ex  cacica  vulgari  comprchcAfain 
^pi^eitf  pupiUar^  i  Re%pnde|aif«9  quod  coftSfr' 
^^ntttvcabula;  pupillares  <|aandb  pupillos  babuic 
coharrcdem  '  aliasfola  fuitatis  exidcntia.fufficit, 
ieaccaecBarcol.^i^7U.i        1 5  .  &  feqttuocur  co^i'^ 

I  mctait6tDd.tttteft^ur8!enedtA.C^^ 

fiUarfubfiitut.nuvh.6o.iQcin.]\in.diB,L  1.  numer. 

^yi.Qsihath.l.i.ff.deyulgar.  &^ilfar,  ifHm^r.  56* 
Ijf^eo^ue  imj^ttbcte  cum  extcaii^b  thiticftto  ^  fi  ci^ 

.  \>  -'^  ,  ,      .  .     . ; .  '  ^   .  tranens 

•  *   •     '     • '  ^  *     »»     •  /■ 
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trancus  repudiac^  &rpupillus  afeftinciat/liquidcfti  » 
pttpftU^i^  fubfUcucus  hctfedicatem  c;ti^tocts  idc  , 
tacica  vulgari  a^vxc » fol^iiieftic  tdkuneaciim*  adi^ 
tione  illius.(i:  coafcqucaccr  pupUIarC)  isque  habc» 
biciiacim  bboa  ceilacoxis«;  etil  pQftca  ia  pupi!lai^£ 
aecate  deceflferic ,  cjus  qaoqite  4)qm  ,ex  paj^inad 
filbftitQtioae coBfeqiiccuf  ^arr-i^/. i Mtm.  x^  ffi 
de  T;Mi^.qucmrc4),yiuacu|:conimuaiccc  Dik^  V^^^r  ' 

£.FFECTZBF5  PFPiLLilRIS 

.  ,  ^Priinus  cftcdlus cft>  pupillaris  etpteffa  coiitiQec  v 
caci tam  v ulgarcm,        hoc  iure^jj-ue ^vu^aK  - 

^pi&uf.Bc  ibidan>kipa'Mito.  4 1  .Ratn.  L  i,iMMRi^t*tf • ; 

^,eod,JdC.:n  l  iam  hoc  inre ,  col.  3 .  "verfjectindci  reguL  1 

ff.eeid.  ^  in  LquamvkitM^.-jfC^dM  vnpuber^i^  aliie 

fubftU.\Cotn.e^nfd,^^inu^ 

fi$ifiie.MJepupiU  n.  iS  Fcrnaad.  Bcrcagar.  i»/  ulim 
mum^44-»  Cdepofihum.  h&red,  injlituehd,  P^ul.  hiQ^ 
'nihsintrnfUtM fuijhtMf^tu  ^ 
&haaceflececepcani-&  Teramppidiooeoifatt  Mi&» , 

i  noc^kAib.^.pritfumpt  45.  Diflcntic  LaDcellor.  Po- 
Ut'i»  traH  de fuhfittutAntit  de pupillar.  fubfiit^  n.  47,  ' 
v$rf  eSaiiio principAliter*  AqByliicur  prim6  li|ec ce^ 
gula^ut  locum  habcat  eciam  in  cxprefla  pupillaci 
teftri^aad  brcnu&ccmpus^qaani  a^cacis  pupUUris^ . 
^«it^cclUcori^adizic  fikWoKuA  de^eliertcio'- 
csa  dtcimmn  aaiiam  >  ni  fabMtiio  C  a j  u  m\  hoic  etia 

cafapupiIlans  ha:ccxprenacontinrc  vulgarcm  car  • 
cicam.Barci»/,  vn.$4ff devulgar.  puptU^fuf^i 
h\ti.inlfihn  quii^n.  x .  &  ibi^kmi^^^^^ifkitit^ 
G om.lib,  I  ,c'  5 .7^.  1 1 .  Msintic.de  conie^ur. ult.volunt^  . 

/i^«lit^9«xs.0attci(i^i«/vc<^/}  iSdi.iUtigf^pup.  \ 


V  r 


cfinone  per  pubertaceminfticatifilii  extinfU»  non 
.  camcQ  cxc^giiacar  yAilgarisr  quac  ittl^ai>^c>aciiic« 
vax.  Htxkxsk^  guit  h?sc  fefltentit  eft  cQ/itroverfii 
diftindioneerit^xplicanda.  Auc  ebimfnbfticutio 
f afta  eftifiiic  nlla  ccmpoxts  pra;finick>ac»ic^  lciUcci^ 
.  filic^omimpttbeaTtciiimfiibftiiipcKatt^ 

eftitt  ccmpaslotagiiis^qQiam  ficfcmpti^  pupifli* 
ris accacis pucaica,  fi Slius meas  dcccficric  ipfra  x  5. 
-  faooficaiishxrescftio»  aacica:^o  nico  quaadp- 
'  4^tt<}tfccfccefferitCa)|uh«^eftc^ifceificafibas 
faciscoiifl:atintcrDd.finita  pupiMari  pcr  puberca- 
|em>  non  tamctt  fioiri  Tulgarcm^Barcolij»/ 1.  num. 
^  5  J^ttd^&i^itt 

Z  aC  den)Hlgar^ubJiit$it.  $  nune  vmkndf^hefjifacun' 
ydMConcluJi0,Minticskd$ canieSur^ uU,  wiunt.UB.  f. 

eMitiM. )  $.1,  r  .»i^ftt:i44.Treacackiq.itt^/r^ 
gar.cap,  ii.num.i,i^  z.  G^^{C.§.fulf/litutio,  /f.  \  6.  n. 

1 .  DaockiaX  1  .nuuf.}  j  .^dByulgur.^ifip^ 
\  fiittttii  Aacfttbftitacto  cain  pratfiBi0c»nc  temporit 
.  eft  fiiAa&  hoc  qmdcm  caGj  Bart.i»/.  i  ff^.de^vulgar. 
x^fufillaKfiilfftitut.iioadx&^isxguit :  fcd Jgiiaa. dc 
ikttbfai^i».  I  i^ftpoft  eom  B«t&>l.  SodOi^Mptt.  ad 
•  lubdittingueo^dbm  putaot»  licrom  fuMicucio  po- 
;piilarisadpupillar^s  anno^*  aa  vctq  ad  breyias  a- 
iiquod  cempus  reftrifkafacric^  Nain  fi  fili^  ica^pa* 
ttp^ab^meric  (filibonedimpiiberi»  fi  haMteric  St 
'  aacedec^muiiixcatisaaaunFv  deceftcirit ,  fubflituo 
-Cajam  ]  &  isdcpim^ruaooi^maccigcucrauccciam 
egrediisfic^tttott  moio  papil|«r€Oi  cxpreffaiiit  fed 
etfanivulgatemtacicam»  quaefubilla^er  joris  in- 
xerprccationccontincturexciogui  muUi>cricts^u- 
^ttC  ^famceifcacor.quiadccrcumteaipuS)  qaod  ^ 
ttoo-eftcbc^tfhira^coriali  pupiih^is  iobttirurio^  ' 
miSj^fcreftrin<;ic«uUrailIud  au.proyidcrc  iocclligi- 
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tit^XXh  dfipfU^  677 

i\kUl^it4 quu,  1  i.Lquiplur^s,  58  /.    fnSo^  4 1  •  ^ 

tacica  vulgarispcrjarisincccprecacionemcx  cacica 
mcQceceitacoiis  piocedac  :liic  aitcemjioftci  ufmo* 
di  wiAf»  Uoiiiaciiih  pirxfitmpfia  ^rolfifttBa  tefta»^^ 
roriscciI*ac,fequxruc&  jurisinccrprccacioiiem  cef*  • 
rare^  acprQi[Qae  exuu&a  pupiilari  exprefla ,  &  vul* 

vulg    pufnU.TttM$ktiaqMw^ar/ulffiit.c4p.i%^  " 
%dfin  virf.  quartus  cajm.  Coocra  indiftio£le  con- 
rraBauolamceoenMd^fts  ^uodyolgaia^Qoa  ^z^. 
ri«giGumtMxtia9fta  pupillari  pcr  ptfbercatcta  &rttic*  ' 

ftridl:afucric,fivciion,Rspam/i.  num.  115.  ibiAl-  • 
:iac.  num. isa Covsiuinc.Bjtynutimg  ^.  ynum.  f^ 

:elfprcgrejf.lih.i§,i  i,ntim.46.AnxoQ,Goniez.6ik^^^ 
:apii  '^^^  i  P*  Maocic.  decenieSlur.  ultim.  voluntat: 
liks.tit.6nmf.  i(.'^ChjMtt.Jefub^it,ettp.jt»imfin.'  - 
At   fciMtitttdo  pupiltariaad  pujpiUariW^staMti", 

leftridlafic,  hic  maximus  Dd. cu confliftus.  Perj 
idf  CQClUn  Damc}ue  pub6Ka{io  vi^accm  ,fub  cx^ 
pcefla  pupiUaricdtei^mevaiiefciKestfffl^^ 
Dyn.Jacob.de Arcn.Guilicim.Cum:BaTO>l.i»7.  i, 
itum.6 $.&iln  Alcx.num.4  j.ffldevulgat.&pu^llMr.  • 

1 9.&intpreeihm,^um.tiCMd^vgcLin  LpupilU^ 
riiUdfin^ffeod.  Guilic]m.Bcocdi^.i;»^.<R/»^/)M/i^t  in 
mMierj0t^i^ii$nU9tk  X|8.  RoIaQdiil|^  t^fiament. 
Pfrt^t  :ruMe.%  ;  Z-e^^infKoB.nm^:  fuh*.  ^ 

(Ht^t  circafin.verf.fecunda  conclufio ,  GrafT  §.ffihjlf^ 
tHtio^qusJl.  1 6.num.  u  magis  commuQem  diceos^. 
q^ieac  rcftridilNie»  ^jiia^^^^cefil'  ^upiUarei^ 
f  aaa  efl:,  facisappafeaccefiacorci)^  atttailmdrdtnH 
pus  providcrc  tkolmiVc^per  l.fiitaqui^ ,  f.  de  vtt^mt 

&Pt^iUetr.  Voi^C^lmbimciim^Baccolo  ad«  . 


CyS. '  ,    JAh.ldeultim,VatmM. :  •  •;    .  • 

noftadpupilUrcm  artatcm  fcd  ad  tcmpus  brcvius*. 
liaii  tata  ctt^^cmn;ueippvis>Q  uum  ex  pat^ 
,lai:isX^l^ftii9BCiontttic«  ^iumf^ 
>  adilitiimiiltelftgi  >  &  ideo  comcamiff  o|iiBtoQcm* 

clfptcxici^drfmconcluxluDt,  AccmCinl.exCornelia» 
18. ffifer  verlf,^  duodefim  t,4buUrHm^ff.4e^  %mlg'  &  pu^ 

Soeia.  ».6o  Fiancifc.Rip  »  xi5.Alciat.».\'do.jiy;ytf 

.  V:k[q'defH€ce(f.crest.Iii:y§^zi^nHm.x^^,  ^defuc^ 
ceffpfo^ref}lth.z    i  i,nHm.^6ilkmon  GomtzMb. 

^tf%%  i»fim|Q.abliP4i»aM^i»^ 

4c^ri,Simon.dcPrasr.^i/?m/ar/>re/.«/r.  wLlsL  ^,Jit:^^ 
nfmi^^^verffjtiAUfkrMi^ite^&tiL^.n.^^^  Odd» 

'  VHlg.  fui/ih,cap.  zi.m.  i.  z^erfteitim  cfifMe.  Chifflct. 
"  derfHbfiitutxMpLt^.  Daucb«i»ij  jimi».  j  l^ff^.de^^^lg^ 

.  ceftftf  o»8  iiiagt$c0nfeneaiieftiDfibi  Ti\icri» 

a  it  Mcno  ch .  lib.  4  .prAjumpt,  4  .j .  i^.Tumquod, 
apcrcaic^ula,i4^is  fic^plifUlatciaciXj^^       ad  vuji*' 
glt(ete\mtiiafiv^#libx^  cafuift  <: 

rclimitatanouicpcritur,  q-unimo /^:^/.  /.  i^w?  hoa- 

'  i^reyg.d\VH^^i;^uihsinc{cfxt^tk^^  Naitt^- 
ita(|a9kffr.pue^cif«dici^^  alccnfBi 
icafttiQ^fast^um  tity  u&rumquclaiAain  vidcf i  t  &:  per 
confcqucQsJiaaQformuUmpupillarisiubfHtuciar' 
Iiii4»a€l^|||pili4rcs  annos£^{lfii$ae((iiijQresccic&tiiii^; 
p>ibc«jd(H^QI^^  9iilganb 

lilbltitutionis  {ii  haercs  noo  cii;)cxtcndi.  Ncqjdi- 
Ai|)guic  j|,CUari:u]fn  catUl^  valg^ris  antc  v<;l  po^  pu-"- 

♦ 
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:>(^am  ((i  impubes  hasffc$  exdcecit,&  iptra  puberca* ' 
:&g^  decefleric )  yiilgafiemcafttmiiidiftioA^  coack ' 
icre.Quo(l4t|;omeiitumtahco£Drcius  (hingit  >  cu 
lalioc  verfic.fiQ.  J.  C.  pariacflcoftcDdat»  (ivefola 
pnpiilaris  im^ubari»fiv6  ucra^^  ;nilgaris&  f  ttfilhi*  \ 
tisii^fs^lkMcutttt^  ^t^zm  cu  pupittati  imc^  * 
pubcri  fimnlfadta,pubert:atenon  extinguitur.  Ita 
idcmcredcadu«cttm  cxpapiilacilaciCfi  coiligiturf  ^ 
h'taAt.imLt,im.:i€i.  Ttimi{ucuUtmpiispupillacis') ' 
retatisin  vulgari  autintclligaturrcpetitum,&:  con-»> 
(lacpcr adTcntu  pubcitacis vulgarem  caciia  itx]f\h^ 
pilian^xpceflaVioiiteQcamttoa'^ 
(eHfoiewftyfi  pu^illush^res  iiMerit,ilBfra  pupilla-  ^  - 
lem  2!catcm,fubftirutus  h^ercs  cfto.  Ar non  intcllc-\' 
gicarrepetitii»  &  froftra  tcnjpuspupilUrisadfiil-  ' 
garem  fobAicottoiiem  tsalutax»tea  argunmcatar <\ 
S^ViCct.d.Lfitefiamentcnu.i^.  Ampliatiotcrtia,uc 
f  rocedatndmodoia  VtUigari  cacita^qua?  poiimoir  ' 
temeeft^l:lKia9ppafeK!yptipitl0i49li^  " 
riM««iatfiK{aMopupUlavfiiOT  > 

i  cftatorc,i:patcr  diutius  fupcr  viiiflctjtaut  potue- 
ritiacecc  aikidccftametum  &:fibi>pro%;ccte>aan[^ . 
&taiic  Vulgaris  iopuptlbri  cotiafQcadacat,  papil< 
lari  txtin^^,Cor:Lv:ininc0p,Rd^nutii4^y§.  yh.^.verfi 
exffoximhmiMotatu ^  quam  communc^iceriorcm  , 

atqi  magii  recipicadfiditaBt» JaCio/.^   y nd /m>»*  ; 

<  Aldar.if.^xt.S{brt.Odd.mi9ikr.x/ii/j^.^.6  kdfin.^veffi 
limitatur'fHarto,"lAzntic.de  ccnie^.ult.  voiunt.  lib,  5 
$it,e.n*ii.(j^  I  i.T£tnuiLinq.deJ$iifiit.f(tm.uc^  i<x 
nMrufy^  X t .  Tum  ( i .)  qood  tetemtatiim  itia  i^-i 
cipere  p6fliea  vulgaf i  tacica,  /.  ne^  enim  ^13.$  fin, 
cumLje^Jnfir^  tefiam.milit.  V9Xc[^(iejucceff.fft^et^  ' 
iit4%.iiliM.txJVtfSQty:in(iJeJu^^  ^ 
I  i.num.  1 4.  ujlfj  1 8. ut ab cxprcfl-xj/.i.^./jri? fecundoy 
C.caduc.toUend.  TumCx.jquodcacica  vulgarispcr 

iip  toofifta^iie^ua^tiam  ap^ipiflari  erpteilajcj^'» 


^8         Ltb.  iMtlm.Volunfdt^  /      •  ' 
'  idiMiib  $4  qaod  rd  bifipmamfeftH^^  ^ 

'QXttiida  pupilkri  cxprcffa,  pupillo  fciUccc  rcpiK 

^  dWicc  »  noQ  rame^  exdogumui:  yAilgacis  jcaac^» 
qjteiQiidmodum  &  ef ODtra>  exdiiftt  nilgaf^i  cx-  < . 
fSttC^y  ur  ()oia  ptipillusiKereditaci  pacris  ^tminf*  i 
io^ici  noa  camen  proinde  pupiilaris  cacica  >  quac 

.  VHi^4ti'i|idl>  em0giiitur.f  udiuac  f  dmum  Yues  ^  t 
>iCctpic^tto4ex iNMcedeM^^  Tuhi  C ) .  | 

quod  cciiacor  idco  (cdameQCum  qoo  immucaiTc 
<rpdacur>  quuXubfiiiiQCum  .yoiucnt^dmitd^oa  ' 

.  ciUiidi :  quum  piipilladf ?ulfKArem  u^ooii  coad^'  \ 
ii^ac»  &  ex  racica  valg^iri  rublticuius  admictacur» 
CovztJoc pr^mfu.  ^  H^tkW.  da,6.num.  1 1  •  Am« 
jpikd^quai^artdi^-fi  fi|bfti-  ' 

tuooproriks  iaittiliter  &fta  &eric>  puta,  fi  ^dbeti» ' 
vcIextr^nco,(]uiflon  {icinpoceft^ce.ccftacorisyyd 
aiDacrcta^j^cQt*  -i^fam &  cuoc,caci^  v^ulgaris  lo-  | 

-oifVkJia^;  quum  petie^ub&ifaMMic vaiidafir,  pfi* '  j 
pillfUri  exclura>cui nunqnam  accedbria  fuic ,  BatCv 

ctac.  num,  i6z  fM  nmfgar.  A  \  -gcL  Ipupiuari ,  proptj 
fin.wrfjtcundo quidfipupilUns,  Saliccc^.  /.  intejish^ 

citi.JuQ  Li,nHm.4^.ff,eodCov2t,di3  §.  ^.num.j. 
vcf^  uttiaeSfini^mMMfii^^&virf^^ 

h^e  c^mttftipndlisUiciitCfiuicte^  aMtmsafi 

.iJjBc pisrhibfec  Sforc.Odd.  Vc^/»/^/Ni/?flf.  5».  6  tui fin*  j 
wrfMmiMf^r  f^kMo,  y9^  dcfufc$£  fr^0ffM^t,§^ 
j  4  »«ixi;  d  Qi  4«i  coiTiflMi cm  ^icit .  Kctt«€tq^  m 
SjfmiMg..  iur^.  lib.  4  iTjr/ir^  t  i  i!^iriff v  ^O^eoo^^ pupHtn».- 
^o^Bcntdi&.d.c.RaynMise^^wrb  fi^bJij^liberu^eL  i. 
i|/(^.x^.  bA9J^tlc.deeonieA.uU»volunt,lA^iJi$J;fau^*  - 
^j^yif.  quripfc  cicLoque  poit  aiiocGOfhmaaMl 
ciTcceitacur^  Cfafl!^.$.j^^ji7i^.j.  16^        £x  juris 


VMniqaedi^j^fiuoaea       ccftatoxis  meotcm  in^ 

€tiamexaAii.iioUo  colligi  po|:eft,  l:fok'Btin.JI$^0kjK 

eorum^D omin.dcM^gd,  in  traB.  denum*  teft.  tnte- 

.  Tvieiicacki^  defubft$tm*nmlg^A<>fntim.^S^Sxlie9t. 
liuic  renteDua?  coinmuni  aliacommunis  interprc* 
-  com  <iod:riBa  ob Aet :  jaod  iubfiuucio  papiUarif^ 

mtUter >i0ip4itei»XciU4;eup>B^  v^,  pbtefb^ 

tCifada,utfideicommifluni  yaleat,  utfummocoa« 
fpifudoccntglofl^  Dyn.Rayntr.Baic.Bal4  AogcK  ^ 
laa»>LC^ffeaCZaf»&  rcliqui » inl  v^fiaivilib.scd.^, 
Marti04Stlimaa.<9iiiiiielp[i.  4^CuBlo.^,C7ttk  iml^ 
fresibufydod^iod,  iquampoftAtetin.  Jaf  &Ripam  t.' 
TicntsLciat^intri^.vulg.fi^fiii^c.  x).  aoitr^^iai-;' 
ptiactoai  oppooitt  bnoUuaatf^miAMm  t  ujf^fl^ 
*uulgar.f^pupiU.  focdcre  diftiadionis  hafce  com« 
muncsDd.fententias  ioter  fe  comp<HUC :  quod  ib- 

jfoiliuB  aoo&yeHilAadi  iiibftttutioaaii  irakro  ju. 

;tedire^o,utyulgaremiasci(i2  a€ii|  adicsr^lKSedi*  - 
catiS  i&utfideicQmmiflum  in  cafu  aditx.bxrcdi-* 
xatis:  quam  p^bat  Coyar.  loe.  film^wrf*  ^ndecimm  ^ 
funi,  Zs£imLCmi0i0»  mm.  %4.0iimfef  0pd.  Leo»^- . 
m  mnteria  cpmfendiofif  q.t^  .num  17  8 .Ha^c  fcn teo-  - 
liatot  mpdis  ampluiia»  ouaa  lunit/uur  primd^ut  > 
.opreffit  pupiUactt  ca^tcaln.tYi^acem  aoa  eoati^t 
acatjubi  tcltatoris  VoluntasrcfragatUB  imct.  ixpref^ 

*  fminjiJaam i?QC iun,  ibi  omne$  &  ]ztnum.  5 .  Bart. 
i.%Mtim.  t>%  ho0ti0.  B^gicdiiiiiifrtffid^cJB^^ 

\%mt.fitUfqjlibm^iiih^^  pupiOsrii^ 
»Hm'T) '  Lorio th.  de  apicib.  fur.tit.  de fubjlit.  axiom. ' 

Ticntaciq^^sjii^to.^/.  i<  c^  i^um.  i^.ycrf 
j(iiilf/t  JSrrAir^MU^puca^  H  papiUm(ei:4aii€ttaifttb>^ 
ititucrc  ct^i\iXizt,aAg.Li.jf,cumTit!iiyjf.adimind^li^ 
gat.  Lorioth.  d,  axiom.  14.  quo^amplius  czplicat 
Alaacif»  i^miiihilt^vo&mJik-xtKt^*  4.^^^»^% 

.    Vtt  5    r  Miai-; 


Ltmiuctii^fecuodd.  Nam  ttftaeor  fiho  impuberi  iiit 
/^ngolos  c^KBaliamatquc alium  h«t<icnl  fubftU ' 
tu^cpotcft,ydiitiilcal!Us,  fi  fibi  ^ius"ha?res  aoa  * 
furriti&alius,.fiiu:ritfa3ctcs»&impabes  mbrcuus^ 
iic,liasEe&  fic,  Btfiitain  uttamqttecafum ,  vulgat^is^ 
iiiiicectt:  f  upiilitis  >  fpecisih^ter  tdflatar  fabfliifitt^ 
lirstacitiefubtticutionilocusoonett.quum.exprer- 
fum  ia^iac  ce(I  a  re  taci  rum.  Ira  ctt  ca(us,m  /  quum  ex 
filh,  }:^^$«|.i^i<Barct»l  &.fclt^^^  Fraoeifc» 
Rip,  intJlMUf9hh4;x:jf,^d.ilzfi{  de jueceff.prffgreff.  lihi  •  * 
'  %}§'  1 5  .nfm.i } .  Loxioth^d Mxiom,  r 4 .  Sforc. in  m^t^r^ 
^.fiMlaris^q.^.ikrft^  htfm^ 
Ml9. difub^itui.  mih».  17.  Mtaftc^'  4ieani$a0§f.  $0k. 
'VoiHniiik^.tit,^  num.%.C\v^tt.ddfi^flit)cap,  rj. 

;^0pfj^mM0Xceptio.Txtnticmi^4Ufkhft^ p^rt.  i  .ci  r. 
tiki^^wrfaiimasdedi^^  i:Gtmff:§  fki^ 

^r.tg.».  j.  Limitaturtcrtio.Namquum^^jdris 
iacerprctatidnle  cafus  ui^us  ad  alccrum  eam  ob  cau*  - 
,  lakn  ccaliiantr  ^>^ttod  le^f  o^ir^e  pr^fQpponant,  & 
teftator^acaitt  c»fiadifocogitalF<fc,quodcuilB^dffl^^ 
cipre(rurus:hibcergofcquitur,quan<ioconftat,^ 
tettac6£ -idc caGi fu^titacionis  vulj^aris^cogiuvo- 
xk{9c  canieB  ilf ttm  ao^xpreifatie  %  qvt&ttfinc.  fa* 
pillarisexpreflanon  cdivtinca^tacicam  vulgarcmr 
puta )  hal>cc  ahquis  d^psfiiio^  impttbetcs»'&  uni 
iiitirfticatCTulgaritet^er]  pupiilaritor',  ttf«i^quc 
cafueeflrattacitafubftlEUtiotUtpoftBulgannunTde 
'  Scnis&ahosdcfcodit  M.zutic.d.tft.^.^n.^i.^vcrf.je- 
.vfm4s0i€$nieXifi9^it%cnUci^^  r« 
V*^«^*C^iittatvlttfii  A^fcoat  t^Guf  hdvCamo  k$t.pri^ 

cibt^yCM  impub.  ^  aliU fubftis,  cuj  us  dcci  lio  n  c  mcti 
tcncndadi & vaocabilcm  DCC ^b  aliis  fcnptam  cilc  > 
ilidc  kitK'i^Umh4»imB^Yfpe9ib9t  Carol&iiiB« 
fii.5.quiait,aGuilhelrai  opinioncnoa 
cllc  difcedeadum.BulIingcri  a.fenceotiam,qui  co^ . 

•   *    *        'j  s   '  .  *         ^  Ittai» 


•  I 


juiliamdo  &  coQftilendo  paru  carjiDdum,qua:ieQ«* 


Mrr,qu€k(¥idelicec  pximus  cafasaafccciiidttm ,  & 
ccoocrarecuQdusadprimumcrahacar,(tandum(ir«; 
.doaec  de excepcioQcdoceacur.  Tum ( z.) quod  re«  - 

lioSfUQUpQberem,alcerumimpubercIiabeac:&pUn 
beri  valgauc^r^impuberi  pupillaritcr  rubltiKtttt.  &  t 
jaiUtQiad^i^lopuliidbebiCf  ttbi  aaUtimpaiiai  eft 
iedetntiiaa?qualiafunc.T]im().)qaodiafornorib.. 
ccrmiQisDd.cpmumcer  Teliac:  (idao  fijiiimpares 
fiacjiica  uc  i  n  untus  pecfoiMi  ca  acam  vulgaris^ia  al«Q<« . 
riusf Klfoiiur^ulgaris  &  pupjUailsfieri  poiEr:  Pacet: 

-^i.duas  Yulgaresfeparatim  utriqj  faciat  >  noobftan- 
ce>auc  ( I .  J  ma?quaUcate,aut  ( z  JrepetitioQc  ejufd^ 
'imflifiiibftitttcioiiiSsvalgarc  iu  pcrfofiaimpuberiS: 
papillarcquoqiCont!iiiere.Haficn.MarciQifeaceti- 

i  (iam  comq[iUQc  cS^»zdd.L)ktd  boc  jure  aQnocacuaVi 
.  tft^llted^poaofea^prjregQlam^ 
i^utcdlMgislocShabiHltaaii  fi  paresperfctfiattiiic»:-  ^ 
&  Donubaformafubilicucionis  bispofita,feddux  ' 

,  pejCuUatesfpectcsexpirefiasfiii^iQC.  Tum  (^.^quod;  - 
fieitpolfLC>utiBaUqua  ai&  qaa^o^olaacatisfit  %\ 

'  atnon  ftoindcicf:^nU,dlsamhociure,ccff2t,uuxi}L'^, 
LtixtxemHn^agL  tbi  fupnrvirb.^videbitHfiadfilt.  inr 
ceUigi  po|ie(t»  Tum(r)  9.vero;&cfiaiUio$>quama^  ' 
cer  c^fos  ad  alceru  trahacar,ccftacorem,qui  ucruQq^ 

'  cafum  exprcllic ,  ad  juris  rrgulam  rcfpcdum  ha^». 
|>liiife^pr2^fercim  quum  fi^bitiCucioQes ,  ucpojteifii^ 

>  'YorabileS)  pleniusfinc  iotecfretMdte.  -  Limicatajr  / 
quaico,  ii  calis  pcrfoDa  filio  impubcri  pupillaricer 
/ub(licuacur»^ua?p4^eraorumboQotuiqcapax  aoa 

Ik^  £cWuoil^ettam,cafiim;/.^i^jpu>V#^^  ' 
'  ^accommodant. '  IbientmDd.  commanicer  che-- 
piaAll^i^lio  nacuraliiqua:cxboDispatcr|iis  folidum 
^fqMtre^iiequic  >  ^  filio  tratur^  *(<lu^eg^Miioi;^ 
j(|M|9j:is  pupiUattcet  futbltifuttts  eft  9.  {trdpailv^^ 
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Btqttteid&bftftntiais  ,  iiec|aidem  p^r  pupitUtiem 
folidom  boBorum  paceriiorum  ciimefFedu  capcre 
pocq^:  coofeqaeas  modis^ipfflibQsdl,  vulgaicm 

,  tacdcafl^tbifcibpaptlkria^^  crpiridtidrr»  m& 
quaccnus  fiibliitucus  boQorum  pacernorum  c;^par 

,  dly  Alcx^m  L 1.  num  17.  *verfatiHmt$Um  CMjim^ 

ROyntitiks/verb.Jiaif^j  libttUmorerftur,  el.  2. .  in  ma^ 
tif.fupiXLAfiiinHin.iiMf^^         i§tefiffm,  Vaiqv'. 
"dHfuccejf.progrejftih.  i.f;  t.ijVf^im^^^lyerfJejftif^ 
ca/us,  iAzxit\c.deconieButjilt.vblt4.ntAtb.^,tir*^:n^ 
Sforc  in  materJubflituMiitfAfMpiU^rU»  qudfi^y.  V4rf^ 
liiMtdmrfiamdayTtt^  i.cMp. 
i^num.i^.iJerfqtiintod^ldi^atur.  Litnit^tur  qatn« 
t^*.  jSIam  ecii  exjpreiTa  pupilkrif  coacicieat  tacicam 
^f^litem^  ^iam  qaandofi^tet  pajpHfi^ft  ta  mc» 
^j:aipraiiVdibfabiiki!tas>  qdt  per  ejufiik^vtiU* 
.  garcm  cacici^m  ,  macrem  pupillf  cxcludat:  JT^im 
qaodper  vulgarem  reflatori  fuccedatarYoonptt«* 
'lj^\\\o)  &  proiftde  dehiaeif^tace  liiRM^^ 
^tar,  inquauxor  non  fucced,ic  Tu  ti  quodregula» ' 
W./.iiij^^^ri«ir^yhocicicarulimicaca  non-rcpetla- 
^S^yLtop.i^ 

(ampfle  approbitam  r>cr  omncs,  Cod.  inftitut.  ^ 
'  fiitftit*&SLtt^iiil.x.»uni\^l,  \hi, Altx.num*     Socin. - 
n^^f  lidkefif  edmijiaitem,Fiaiicifc.)[lip.^^  75 .  qai 
hancfemenciamindubicac;imdlc  t>  Alciac^;».  ixS. 
Ma^tic.d.tit,nMtn;6,  Bcof iiA.dx^Rayttutitis,  'verb.  * 
.ftkbf^Uiefiefni^irimri  «I  i^htmMtctiM  ^iulgMri^fiti^ 
jHtutiiHiiinum, iiSS^cnt Jnmater.vulgar.qudft.  j. 
verfquarttueffeHHSiUmip.  uiWiZzL^.Hliimu4tfft^ 
HHs^TttpftLtiw^i e 1 1 .ntim  ^.qui ipfe qaoqaehMC ' 
^6|nmiittm'ft  ^pci^ep^n  fcribwticNn 
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lioch.  dffAjumpt.  Ub^.prAfufnpf, }  jjnnrn.  f .  z.  j .  di^ 
ceA^kaacaj^domaes  ci}ci;eiccptam,  Gt^&.%^fiib^ 

Ipfias  eeftacoris :  puta ,  ttdktot  cttjus  mater  adbQc^-' 
^iupcrftcs  cft,inftiiuic  filmm  impubereip ,  &  ci  pu-  \ 
j|dUaricei:i(ukftitttic  Cajuin:  cafu^  ptipillaris  dcficici^^ 
-4|aiim9£f  aitescaclca  vttigaiis  fttl|ltiniciisa4ipic^  ' 
.catur^iSciAacfem  tcftatoris  excludac?  Rerpondei: 
.  Bar(;pLo»/.  i  .hic^^un.  41«  A  W vac  majccc^feftacociSfl.  ^ 
"c^cicuiTttl^i^ooj)  Jiabcre  locaiB^ 
cremccilacoris.cadenvracionc,  (^ua (  cx  odmmuni  x 
Dd.feaceodajcacitapttpillaxis  copcra  ovicrem  pu- 
|KilUji^^  admiccaiaDcMlexu»»!», }    ))ut  &ink  Bac-! 
.  tcflo  AQjgelain  Sc  tmmaih tnmfiMf  alios  T^a  aaci*^ . 
quioresdehac  qua:ftione  mcncioDcm  non  racerc  ■ 
^W^%ocm^num  41.  Ripa»i«i».  1 7  5.  diccns  com«>  '* 
«mmeiaBededid*  d^tiiRapmtbm  bcdfehM^^t^fl 
^ibidcm  Coyar.$.4.  i///f».  verf  taoitam  autem  vul'^  ^ 
i^^girte»  Maacic.  dMt.j^num.fnerfquarM  conieStirn^ 

'  drcap.  x )  num.s.cffxi  ipfcquoque  hanc  coaimunem  ''^ 
cneccftacur&pCoi}ac.  GizS\fub^itutio,q,ii.n§k\.< 
iniiKforte  aatts  ex  clcfixodeacibaafeftecdris.-c^c  * 
;*fubfticucus.  Nam  ille  ^attcm  teftatoris  cxcluderer^ 
•IcaAlcxaa4N&eM4id.C0yar«&;;Maotic7<(>r.reA»/i^.  ^ 
^  TicBcacfiiif «i^f .  I  y^9mm.  jX€Hfniimtiffi^g  lo.OuL  ; 
-  d^fidritomm.  Cobtrarium  tenct  Chifflet.  defubftit^. 
cap  H.verfper^t^ntdeiifde.  Bcfi  aucem  a  BarcoUpr^- 
jtultcaufeaceatiaiac(>uolM^  Sc  jttdicaBdo-rys 
^edeaLdtun^ndifeft  rt^tioiiiciittatt^^^      Bafft;oli|s  . 
uritur  (^quod  taciia  pupillaus  concramatrem  po-' 
lliUt^noaadmic^cavttr^lacecoQfucac  Lcon.  inmater^'  1 
^i^dru,^.  y.num.  II  $.eumfeq  '^otiinBfiodtstdM.  - 
A-vulgarismaircmpupillicxdudat  ,  id  yerum  noa 
Viiiccii&j  iiiniaav(cftacoie  cfiaijQ  icehagi^  io  parc^ 


fcripca  (ic>in  quam  reQteopam  Bacc^ddacit,ilj£tk^; 

«ul  regoii  iioftfam  pertinere»neq<  Bartoli  feniescia  \ 
'  probare.  Tum(i«j  quodibinonficquasitio  de  val- ' 
-gari  caeica,concencarabcxpre(rapapiUaci>qua?  no- 
Itramacetiacftifeddev^ulgaricacicasqQiB^b  cafii ; 
Yulgarisexprcflb  coniinctuc,ficurillum  tcxtcim  in- 
^xoUigi^Bdrc^iM-  TMm  (x.)  qaodomaesinccipce^f 
« ttscommaluffimc^firtccxfiax^ 
cexcamiifaifliin  pupiUaritf  tiea ;  &:  itaiflMlKgaiat, 
quod  ibi  e^prefla  yulgari^  non  porrigatur  adpu- 
^arcm  cumi^cfjadiciomacrislinaiattiaijcas.NuU 
benimiBiiio  cnca  #ft  ca6ica.Tulgaris.j  &d*tactiSi 
-  pupillaris  comprchcnditur  in  vuigari  exprcfla:quu 
^&pofthum.Usibideccflecicimpubes.  Ergo  autipfo 
itoaotxni  paimo^i&dacm  ha^^  fiiic  (  dcabfte- 
.  fionecflim  nihilintexta  dicicar>ncq;  ona  cauGiab^ 
ftcBiionisapparctj&tcxcus  aforciori  argumence- 
vtur :  partcmq)  fubftantir  ceftatoris^  uxocisBliAaar;! 
luftttplar  Ii^cdicatifidcft>tp6af -filti  appoii^i^fif  go 
.  ibiramusincarupupiliaris  cacitx»  ncq^argumea- 
cuo)  a  forciocepcoccdere  po|lcc»(i  cc^cu^  de  vulgari 
.  t^ciuloqaeretur.  Ec  icaibi\^coecg^L  a»Cyii«  Albccic* 
Bald.  Anget  Salicec.Caftrehr.  Alex.  Jaf.  bec.  &  Al* 
^ztkMr^0Tt,n\^$^.6c  Dclrio.Bart.fibi  contrarius 
Mie^^i^M  K\i^j$^m.i,%4ii9,];^^m6u  di« 
/ctftfi  f  nccllc£fcttfla  coAl&iiacmceii^dam»SociQ«^^ 
45.44.4f.qoiait,ecii  Bartoli  fcnccncia  difputative 
dcfendipoific:  a  cooununi  tamQu  in  coafiiie^do 
N&jttdicaBdonpn-effei^ei^iidttmitdeni-ii.^  AU 
tiac.i^.ii8.ipfcqaoq>banc  receptidimam  dicens: 
omncsfcrcitafcafi(ic>qu^mquaip(rBarcoli  quoqj^ 
liiKcUeAam  falvace  velic>Boioga.i»  wi^AiP^ 

de fHccfJf.progreJf.inprdfat.  n.  44.     latifftme in  lih.  1. " 


:.  1     ^it.XXlJepupilUnfuhJlitutm^^    ^^7  , 

fn  7natersa  'vulgarit-part.  i.q.  5  §.qHartusy  ^verf  limi-' 
^/#»///rj^r«»</^,quaacloi'uniusin  vu|gari,diccns  c6- 
"traBafrtolumtcncrc  omncs  Dd.  communitcr/ibi 
-jtTrentacinq.^:. I  ^.num.p  ufq^  i^.qui  Bartoli  intel- 
^lcdlumfalfum  &  comm.:ncfcncentiam  vcram  cflo 
/inultis  oftcdit,luculccilIimcMenoch.  deprAfumpe» 
'  Ub.^.pr&fumpt.ij.n  ycumfeq.per  tot  Chiffict  tlefub- 
fiit  c,  I  C.uerfcontroverrit,  Qx-^ff ^.fuhftitutio^  q.  1 1. 
i7.^.Alciat.fi?»/i5  w.7.//i.8.Ceph-Ll  conf^  i^.».  5  3« 
,  ^conf  5  3  8.». II.  Limitatur  fcxtOjqoado patcr  fuo 
"  [^cftamcntopcrfcdlo,  alrarurlushora,  &  ficcxio' 
tcryallo,filio  tcftamcntu  fccit,  adhibitislcgitiir.is 
?fcftibus,id  quidDvalcbit,/^/  in  l fi quu  eumyie^-  i  ff- 
\  ^W.At h^c  pupilUris  fubftjtucio  ad  tacita  vulg^^r^em 
non  trahitor.  Qucmadmodumcnim  vulgariscx- 
.|}rciracxintcrvallohUo  hcri  ncquir,^.§.i  verffed/i 
Jecundumy  /^'/ Bald.».  5 .  Ita  nc pupiilaris  quidcm  cx 
i.intcrYal.ofada  ad  vulgarcm  ^xtcndicur.  Pcrvul- 
garctnn.tcibtorifucccditur.  Quarcfiaut  vulgaris 
^^xintervallofieripoHccj  autpupillaris  cxintcrval- 
I^iofadatacitam  vulgarcm  contincrct,  fcqucrctur, 
r Jreflamencum patris divcrfis tcmporibus ,  non  una 
'  ^tc  eodcn>  contcxtu fadum,  valcrc, contra  /.  hAtedes 
'falarhy%.fin.  cum  concordaut »  ixx^xzdeteftam,  Ita 
.,;Bald.  /;^//./.y/5/<:«^//;7?,5.f.  ibiDd.  communitcr.  Ec 
j  litct  Imola  dilfentiatiqucm  ctiam  fcquitiir  Vafq.^^ 
yfpuicejf prog^€jjJib.i.§,iz.n.  ly.Bartholomius  aucc 
Sociuus/zz/.i  ;i.  2o.j^^i?flJ.rcIatisutriufq;^parcisra-, 
:>^tionib.ccgitandu  rclinquat.  Tamc  Baldi  intcllcdii 
.  *.\tcnentDd./»rf.§.r.C^  Alcx.i>i/.2  ;j.i7%  dicensintcli 
^lcftumBaldicfTc  notabiliorc,  ibirfanc.R.ip.  ».44. 
fff  eod.J^C.ind.l  iam  hoc  iure,n  ^.verfquarto  notabili- 
\t€r  lim  ita  B  c  r»  c d  1    .  r/^  verb^fiahfq^  Uberic  moreretHr^s^ 
^.^fnmater.pupill  fHb[iitHt.num.j'i .  Y^CqJdefucceJf pra^* 
'i^rejf  lib.  1.  §.  15.  num.  24.  verf  fextu^  ttijus.  Atquc 
' c  clt  commuai^  D    cip ofitio ,  ut  ccltatur  idcoa 
,«iNv,^.  :y  ,       ^  :      i  \\  Valq. 


nus  quando  pupillaru,  imo  magu  c^^munii.  Idem» 
y  Ub.z,difucciJf.j}rogreff,§.  iz.num.y:  <^uitacltgza* 

\  i%. MaDeic.  A Ut*  f-tit. 4. ntm^  9.  ^cqa  ciir  GrafTf • 
'fiibfiifuuo  y  ^jUaft^^.  num.  i.  Limitacur  Ccf>um6j 
'  aando  fuiji^titacio  papiUiaisfilio  cxh«ered^p  fic » 
«qiittm  ^oiai  pdr  talgareih  paeri  (acredacur :  ille 
/aoccmfiliumafuahxredicaceexcltirenc.^  ficri nul- 
'4<^modopocefi;>uchacc  pupiilaris  vulgarcm  com« 

ji  ^:num.  i  ^.verfquintM  cafn^Grzff.  d:§  fubftitutio^ 
s  f,t^.num:4.  Limitacur odav6ifiexh^]:edacus  im- 
f9bt$  iQipaJ>eri  fubfticucus ,  Sc  exhaeredaco  fabfti- 
fato/altasfOpiUiimqriiii^fticacas  fic^  airdfl  cafas  ib 
lquihabebat,j^j.ff.eod.  qucmces^umBarcol  ibi  AQ« 
gehi&^Caftcd^Cdiffici^.em  &  fabcilem  dicunc, 
qotiBiadiMS^iii  t^aacca 
eflc  ccftacuri  adtit.n.h.fidbrubr.  quib.  mod.fiibfiitut. 
j>upill%^»,ciKcafin.uhi  paccr  qui  habcbacfilium  &fi- 
.  liakn  i^ipttbeceSfinffiicac^^  filiof  fiitaih  cxh^redare- 
«  xatSc  fi  filiHs  iacca  pttbercace^  deccfltflee^tii(m  Hm 
dcm  fubftiiucrac :  fecl  fiii^.fi  aaccquam  nuberec  dc- 
'  ccftiirecuxorcm &  forotemruam  fa^liicuerac.  Fi- 
4Kaitta'ttii«redata  imptibas  (  fecaaaani  Ftoceikli- 
;  namlcdlionem )  &priorance  fracrem  deceffiflct: 
Vdeinde  fraccr  cju$  in  pupiliairifecace  eft  morcans. 
I>ixAC^apToU^fitiii»cediaceaiaitazoxem  &  ib« 
roremteftacoris-aoa^perctn&ij.  'Racio  dabicandi 
ttdcexcumharc  eftyqpbdfubfliicuciis  fubfticuci  pri- 
.aioquoquefubfticucus  jadicetur »  Op^ores ind.i 
'  ^iuiHMkibat^^^Af^Li^^  CteiiaL 
,  €onf6io.num.i7.  uiqaeadeo«  utprimo  iubiticufo 
anccinUicacamdececfcn^e»  cciaqa^esfubfticdcio- 
,  jnpi  ad  ikbfticiicam  &bftitaci  traafnc»  aoa  modo 
*  inlubftif  ucionc  yulgzii  J.JiTitiu4,i7^(ji^L  cohandi, 
'  ^  -^.  ^  '  .     •       .  AvJn 
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j|.  I  .fe />r/i?c.  ibi  Dd.jf,  eod.  ^  fed (i inftituto  hAredi ,  i(?i» 
Vig.&  t)i.tnftitHiJ?VHlgAr.fubJlitHt,    Vcrum  ct- 
iaminpu(^iIl3ri,u;comniuniccrBart.&rcliqui  do- 
c^nZyind.lqui habebat.  Vidcbatur  ergo  diccndam  * 
uxorcm  5cibrorcm  tcftatprisadmitccndai ,  auc  cx 
transmifla  pupiiUri,  quafi  immediatc  filio  inftittt- 
to.incujus  pcrfonacafuspupillaris  cxiftit>fuiflcrit' 
fabflicuca? :  aut  faltcm  cx  transmifla  rulgari  caciti  ' 
CoAcen^  in  fccunda  iila  pupiliari  qux  filios  fadla 
ftrcrat.    Concrariuna  taracn  decidicur  a  Jnrecoa- 
fulcb:  quumuxor  &foror  tcftacori^ncqj  cx  vulga* 
xiracit^jncq;  cxpupillari  cxpicfls,infticutoh:Ercdi 
facccdcrcpoflinr.    Subpriiiiaciiim iiia  piipillari^ 
quxinrtituco  filio  faita  cfts  nuila  vulearis  cacict 
concmcri.potcft  :  quUm  &  a  pacns  horrcdicatcad 
qaampcrvulgaremfacccditui,filia pcr  tcfUtorcm 
cxclufaj  &filius  iallitMiuspacrihacresfacrir>  qwa 
fKioncvulgiriscraauiflctjttfifilia  a  patrfs  fucctP- 
fionpcxcluTa  noij  faiflet.  Scd  &  hoc  ccrtiffiruani 
cftfccundam  illarai  pupillarcni^  quac  fiIi»T  cxharrc- 
ydaicc  fafta cll^cacicam  rulgarcm  coatiacri  npn  po- 
tiiiflc;Ciuxnoftrxfallcnc:^mjiccria  cit  Dd*ind,L 
qf4ihAbebatfBanM>A'Bn}d.n.^.K^ph.C{irQ9in,  &rc- 
Jiqui  Alcx.i)?  i./. 5 . ».  17.  verfalium  itemponit.  Ra-^ 
phacl.  li^fjRipa, 7^.42  jf  eod,  Bcnridldl.  d,  verb.ftdhe^ 
liberismoreretuTyeL  1  in  mMeriapupillariiyn.j  ^.verf 
^$rtiofdUit.  $ ioii.in materidpupiUaristij.j.verf  limii* 
taturtertio^  T Lznt^cmq.de  vjilg.zr.cap  j ,n.  1 3 .  vBrf^, 
fecundo  declaratut,GtSLtt\  d.  §.  fubftitHtio ,  (juAft,  1 8. 
ffi^  Tum(i)quodflliic3:ha:redatac  patcr  vulgari- 
^tcrfubftitucrc  nuUo  modo  poflic,^./.  cchAredi,$^ 
cfimftliA.ft^eod.B^vt^dJ.quihabebat  j  n.  j.Caft^call 
I.  Tum  (i^quodpcrvulgarcmparri  fucccdacur» 
nonfilio.  Ac  in.filias  pcrfonapartiraobcxhaEr<?dk-;, 
tioncm  pcr  quam  a  patris  fucccfllonc  cxclufa  fuir^^ 
"liartim  quod  pauiiiiius  hosrcs  cxticciitiYuIearis  io«> 
>c    -  '    .  >  •  .  Xx    -^.      ■  tntd 
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(^V  X^uiictg»  fokiUiffnbftiCjaciotttbiis  puf iU 
limbas,<jilarumi»ul.Jlf ivii^i^^  fit»  nnlU 

fulgapscaciucencincatar :  uxor&  forortcftaco- 
ris  cxtulgari  focecdereiion  f  oiru)AC  Sfd  ne^ue 
cz  piip  Uaii  prinfft  ccaitmiffii  ▼enicr  p^tfnMS 
^uam  ilU  fubticucio  nonfucric  rorcict  cfFcdum* 
Acque  liinc  Dd.  commuacai  cbcocicMi  in  macc« 
mpluciom  fabfticttciofMun  |^cannc#ac  rccand% 
>cltectia »  tcI  fcqaences  fubfticutioncs  (ubfiftanct 
&  locum  habci^>  c  ^neceflarium  cffc »  uc  priois  fub« 
fticttrio  babaccicc^c^kam:  fe^  fidcfeecctc»  &  fic 
!  «^ottft  ii  pctnittm  {bbfticacaa  bm  pecVcaccinc^ 
^  .quia  ncc  adaliosfubCrquencet >  ab  ipfoprimo  lub« 
fticuca^e|icadcncesperTcnire  poflimt.:  cam  vicia* 
co  pcincipio  fiilffcqucncia  fobfiftecc  aon  pofiiiic» 
0Ll.qHihMbtbati  qaaelcxicamagis  cemmunicci  re- 
•   iolTuac  Scincelltgicur,utclcgiuiccr  doccc  CcpKAL 

^  ii«  Ratsonem  nttcem  rationis ,  curfcilicct  pri* 
mtillapupillaiiseTanucri^»kancc(rcT#Iaoc,quod 
iccupda  papiUaris  fil^sc  exlistrcdac9t  fadbi  pabcica- 
te  iilias  cxtinfta  {aecicf ita  enim  ▼aleataefceiiiplt» 

rit  lcgunc:  quod  filii  pubes  deceflcric.  Ec  Ac-^ 
'  curf.  cai  Florcaciiia  Ic^io  igncCii  non  fiuc  •  circs 
.  ^u$ri  p$$b0sigitur  (iBqxili ^  jam  :ii«bilis  ectc  ft^s 
'  '  lcd  ii  habesimpubcs  .*4it<»  qutndam  nuac  pubesj 

ucproiiidc  dcitruAomcdio ,  ^cr  quod  nccciTaria 

Tenicuc  tdjpcimtm  iU^m  fubfticacionem  i  dcflinri^ 
.  :  carqa«^$  prinit  fabfticouotai  ozoc  actf^foxor  cA- 
V  ftACorisquaeezfabfticutic^ncpupiUsri  filit! cxkapro* 

dacat(ttc<cdcrc^on  poliaoc,  ne  qmdeni  cx  pcim« 
.^l^^ciicioactdinitttatar/Btrt^.  icfas  bmkeidi^ 

aam.i.<5»  4.^44^9««^  i*Angdil.x.  6*  ^imol.  a.i* 

•  •     /  .  \  -  • '  ^  *  ritac 
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;  \  Hyic  Qoa  modo  communis  Dd.  fcaccBiit  £0?«. 
fdr»  qaodff  cspapiltadsl&bltiateioAillMtttt^^ 
M4ikt  ilibftitacam  fiibftitaci,  fi  con^tio  fecitnii^ 
iubttitaciooisdcfccericDd.CGmmuiliter  indMqui 
hMUyibiJ^  ar  t  .n.  % Aogdk  Aica    2  Jaf.n.  4.  diceoft 
#^iiibidin<M«^  Sed  fc  ituevpretes poi r&oojligant»  fi 
,  filia  hxc^qaas  aote  fratrem mortua  cft.impabes d6»^ 
cc^flTct.^ttodfpcs  pupillaris fabfti(utionisad  uxo^  ^ 
itm&ibi#rmteftac«i»€^  ^ 
-  iflii  feqavmtur.  Cooftat  aatem  Dd.  10  hac  ratione 
jracionisafligiiandaerVa(rc:  quum  fifiam  impube^  ' 
xei(hdece£&f ioScaiiina^cAiooftcn4iit:q  Tascait^  - 
ikf^»\t,nt9cTtg.^d.$Jedfiinftit^^^  acMli- 
^orum  dodrina  receireric.  Vera  autea  ratio  ra^ 
ttonisksccft»  qa«  ez  texc;a vColiigiittc,q|iodfiUn 
ttAo  Mdo  ii  primo  gcadaezbiecedacayierfim  eciaoi^ 
ad  fecaadum  gradum  quod  attiaet»aatcfratrcn&  , 
aaftitttCam  mortoa  fiacrit>  quod  poftc^itu  fuada*^ 
.meiil^qiJC.  Mj^ftuftniiiiiiicxta  arg  c^,.  Bxclnfii. 
eft  ergo  iregali  ptraBcitaca:  qood  (abmtutof  fubftt*^ 
tuti  primo  fubfticacas(it.    Tutii  (1)  qito4aoak 
aliceclocjamliab^»,  aifi  ^cafus  omnium  fubftita^ 
fiooQOEi  efeoiar;ft  'mfH^lfiTitm » dj.  fi  ichs^ 
r0di  j&d.^  fidfiinftnuto,  loqaiiD tar.  Q§emad« 
inodttmeaiin  dcftruttlopciactpio^ea  quac  a  pria- 
ctfi#def  eiideac,££ibfiflrcreaeqaeQi]$.;  ieattrmedia 
fablato,  j^r  quod aecclTarib  ad;cztremaperfeai« 
tur.ipia  czclcma  copttlari  BOB  poflc  1:  quet^pcr  prx- 
di4ta«   Ac  hte  pMrfus  daficic  eondicio  pomrjb'- 
xit(isbfticacl#ais»r  l4aBnrttot 'ft  fecor  teftttorCst, 
.  aupillariCfrfabfticMtxfafrunt.  PttpillaristQtem 
'ftaac  habec  conditloaem  >  fi  filia  frairi  lisres  fit  Sc 
.  jmpdbettiecedic:qaiMQiQcecua  er  tezci^  ooaftec» 
^  filiaa  hanc  fcatn  niin?m)j  faAam  hxredem  :  fcd 
aace  illam  aotius  ia  fata  coacefnire :  qui  cafus  cuni 
^papiUvi  ta^%ttcioBe  aikit/.  etflim«|ie  babct» 


fedcafu^  pocms^vulganscft.  tumiCi)cjUod  rcgult 
^r^^ieci^aia^locuisgt  iihir  Tiiidiccc :  quiifti  dc  cadcm 
hi^reditatc  trii^aOiu  ad<^^  rab|i|o  mdlio iiic^  ' 
inus  »dmitt'nir:ita  uteadciphpercditas,  qi^cinfti- 'i 
ttitionecoi»pr^kpDfAfiitc,ctiafhin  ultimamrubfti-  f 
ytatioi^eiArtlAskt*  -  Atiiic,^uvi^fiti4&  »lia^  \ 
ta.&anccfr/tremmoi^tUa  j&writ/atiifi^      alia  | 
rloroiis  bxreditis fait^Alciat  i»  Lh  naz.f.  de  vulg. 
^Ne^uc  oblUc  qdoci  textus  UiLcchAndi»  dtt^%miul 
imff/tffffti^itmt  (crbilititfits  foA  ittfikiUirm , 
irtic-icccdar.Dc^uigati  chirrifubftitutioiielQqui- 
tU'  >  c  uji5  eondiitio  BcgttiTi  (fihsere^  jfron  ccit  ^  aoa 
tniiius;imoiiiagis  Teoficar;  pbteftjfifabftiuicasiam 
tc  nilitucux»  dcccdar,)ic  C\  poft cajb in  fata Tonccf- 
fcritiqaua^dcpaipjUarifubftitutioocrfs  longc  t- 
""liferfcicbabdkc.  JilutTteniid^fckipufiltatitcr  fob- 
Wtnitur  hmfere^Rrcftc  oportcf  ^  ut  #iipilliri  lociis 
iir.    Aciatcxtuhocnoftfo,filia}CUruxoir  &  forot 
*  teft^tods  papillatiterfacriiscfubftituta^aAte  fra* 
«cmeftm^rtuii^  ^  Ef^aqiiQdtilt  foitirftio  k«r«s 

iniDimecffr£tafuciir,tcproindf^cohditiopapiih. 
xis  fcciiadae  fu&iiiiuiio^is  dcfcccrit  ilabic^Adom 

.  LimitatutS.  qiiaado  ftikUto  catetar  ^at  tefta* 

irc&taiiitclligasricur  fccundnn  liccramiBald.  in  L 
ff^ibustk.  i^^.iiiyAitx^nd.  &c<MniliuoiterOi}- A 
mfdcAltxihlz,    %y*  verf.aiitiSi^iirHt;  Fraocirc. 

lmitii,€fuan%tiad^9tfiiitutjim  y  Sf^{c^:de  fuccejf  prc*  | 
grcffMbiX  1 5,».  14.  ^9ff  9)Savmeafm^  i^riot.  d$ 
aphih  turjii  difuhfiitut  axiem,  1 5.  ubi  hanc  rcce-  * 
pciorcm  dixit.  Bcttcdid  d.  verb.fiabsq^liberisnw^  \ 
retUTyel  uif^materiMpufiUarkfHbflh'HiSeme^n.}y9.  \ 
nferf.  qutirth foAiU  Sfot t<  de fubfikutJHi^attt.  pfipiU,  \ 
^.7,//3;»Vf .4.  TrcntAcifiq.  de fubfiitut,  iPimater,  njulg,  | 
Jiit^ct^  UB.  liyVerf^xi^dM^        cicganti  \ 
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diftiirAi^iie  commuaem  Dd*  fcatcaiiamjci^lic 

.  Ximicatv.r  9-  ut  tAntam  pro^cdac  in  pqpiUati f«- 
>  ^vcob^silbgalaribtts^fi  htM  tdi  JNam  taiicVar«' 
'^gatisin  cicouccntacft  c«cica,  sliud  fi  pcrhae.:  vcr- 
i  ^b|kuuitum  c,oMcipucuriiiiinpupUlaiia^      dccc(^ ' 
/  ffiviY. .  ^  14 am f  jirgAcis  ab  ca  CQnccma  1  a  gcnef e  ex-[ 
1  preCAdici(ur.Et&auciaterfaIicntiasrctcxc  TrcJi-* 
, .  XiLz\n<\.l0corelatOi n.  1  C.verffeptimo decUra-tur»'  ' . 
LiiiMUcair^ia  qaando  libciis  fuis  impubctijbus' 
teftjr!€^cxtc«iieiiln  pupilhriccr  j[ubftt|ui&^  in  ccftih'" 
incin;aint::rlibccos  ixnpcifcCio.  Nam  quumcjus- 
modi  ^s^iimcntam  tancum  intcr  libctus  valcac^  t 

doi^jriaafufficiciiter  dcciafaca  fuic :  confcqucas 
modis  ommpuscftjCjasmodipupilUrcinrubi^itii* 
^Mqi^pr^r^iisyiciAti  &  valgarcm^cacttairl  fOWt 
.  licre^o6rwpo(rc* .  ItaxCrsduoc  B^rtol.&  ala  com'^ 

muixiitiii^l  x.ff,  eod,     Quam  commi^ncm dixit 

i4,j%urfmS(f^0j0is\  .Trcflcaciiiq! de fubfih.  *uu^mi^  - 
c.i.n.vSi:Verf.nonodeflAratur,  ^  inynater.pupiS.  c. 
,  I  ifn»%.verf^e4iundji4caifu4i\xhi^i,  omaia,iuin(ia%  • 
lAmAcoQcaiKut  xcQN»odcr,    ^  .  ^ 

Iitmic^tuc  I  x.Namec)! pcr Aath.  cxciura  libch 
pr5^tcr»<;onfcrvctur  f  u^ilUris  fubftitutio  cx  c^m- 
m^ui&fcraPd.fcntcnliva  Dd.  indj.  ^.ihi,  Aiptau.  ^ 
m*4^%i^umjl}.  abifiurtbicapun^tom  qaidein  difpuca* 
bilcmjfcdhjiacrcceptiorcm^cflcillbcrc. dc  Crrmt  ' 
^lbc£.de  Ro.zac,B  air  c.  AUx«&  alii^^t  ^Hth.exf/H^ 

c\nc[,defubftiiut.f/$re.i  eap^i^^quAjl.  5.»  i  t'u^^  1 7.** 
Tam^n  fub  illai  pupiil^i  cicita  vulgaris  ocq^ua- 
^aamconur^^tur:  qaMm<x<jaafa  cxhzreiatio.nis 
Tci  pc^eeciti^fis  feftameacmn^irticum  iit  ^  quati^  » 
UUii4idiA%UUciiics.  Quod  auccm,4cinftituuo-  ' 


^MtaimimtMt^uik  ad  f  ulgtiem  fablHtuti». 

nem  pettiact,  per  j}ttam'  n«ii«dnu«  it^i  p«  mmw^ 
tio«e»fili«iojoriauifeniJr,&  teftttori.qUi  p«o- 

«ajVic^raeceditarlta  tradant  D*.«»<<./.»;  #*» ,  Alciat. 
».4j.quircaefe«bit,fttbftitatiAi«lll  ^lgarem, 
»ikiUUudqutmi^fti^mio«cmeflc,ibiFi«i«.Kip. 
•.4*.Rait.B\ld.Gaftrinn.&aUiWi.  Auth.  excaufa, 
tHnpliai.  i.Unde  liquet,  bane  tfeeeptam  fenFetttiam 

<at,Vkt(^.defi$ecefpre^reJ}l^.»Sl  J'»- 
ttueafm.  Gomez.d^e.  j 14-  Tteatacinq.  d.c.itn, 
.  i%.^f.iUemitidi>»bim6deelMtatur.  -  ^ 

\  liimitatar  n.  laam  duomm  teftiiaoiwh^w- 
feftas  papillatisiaipeditur.ocfcilicetftrtfea^olga. 

j(ia.«oi|ciBeatttr,fideponanttcftc»,fchoca  teftaio- 
|feqft««to6i»idififfeDA«/.?«»»v«f.  »*».B»ld.ifc 
i,Salicit.».4.Alcx.n:iJaC».  i.verf^remni/i^^. 
reat.C.  $cdT«titt$  eft ,  fi  poft  «ftamentum 

'  Ca«^califi>toteftitioett^dicatar,fept<mte. 
fte»hice(rcnceeffatios. :Tttfli(i)<i«odfcieden«ii.  I 

*  mcadaCibftituiione&percOnfequensdc  lixrcdi- 

•  tateagatttr.neciwfteadcTolttntati»  declarationc 
'  1itaactti^^le«de,ipaco'ifia«cia^oMt)iic  dfponasc 
,  Ita  poft  Dec.Loriot><^ie»l^*«<»r.  tHiiefHbfittm, 

mtm.  i4.Tu«(*}quodad  deelaratioHiem  eoram 

ti^iateftamencoi  cefatOK  difpofitafant,  toa» 
emum  dao  ceftes  falfictant .  quandoiiUii  ceiidttnd  ^ 
xeddcndam  cettamdifpofitiooiea^  )ain.faAam,quz 
•bfcat^etatSecakaAbifdeckaatiotc^icicdt^ofi- 1 
tione«ijamfaiftam,qi«dejttceccieaeft,iiehie»8t ' 
teftatoriUamalitetdcclarareTnltTuncn.reqiiiii- 

:  «ur  folennis  namenw  teftiam :  quu  ^ftanon  fit  pro- 
pciade^ia]^io*fed«oTt}ttci$d4cio.aateja^.  c(a<Ml 
)am  datom  eft.>blatio.D  omih.;de  MagdaL  rff  «KW. 
tefiium.iateft/n».re<[ttif.parr.i.e.io  n  i  i.Vetumdo. 
|>itaiacai^abftitatiopup«Macis  expreffa  ctiam  c6. 

•ceheadjU:  czemf  Ucem  ti^cit«miMeaoCi.4(fc4*^ 

-.^       .    -•■     *        .  •  '         V  jtumPt. 


♦     '  I 


Digitteed  by  Google 


^ix^f.^l.diftinguitqiiacuorcvius.Primuse/^iqQai 
'      t  eftatox  filto  ruoimf  ttbcci  &  faciofo  ica  &m f  iU 
o.i^J(allblticpc;£Uio  mca  - 
li^fticutiotti^m  puf  ilUr^  cxprcflam  cotttineate 
iactcani)  cxempjarem  cenenc Bart     /.  1 5^ 

ffJe  vutg  (ii^^upiU.B^d.SLiMhcMLhmn09$MMim^ 

^  cA  commuttis  opittto  Mcuoch./i^.4.^ri»/Mfr^.4x»'*/ 

iii!.x.Sc^anduseftc^las.qatado|»atccfiiioin^pttbc4' 
A:Airiofofiil»fticiHii»aelkbffittt9^     pupillaris  re« 

firifta  cftadccrtum  &  limitat^^.  tempus,  utfi  t^^ 

fla^or  itadix  t:  (ifihusm^us  in  puptltari  jctace  de«;^ 

ci^ffcric  reir  (iibi^cao  Cis^aa^ ,  ^19«    cafu  doseiiMiC 

,  iMtepceittttiopittibscSiilK^ttcft«orani,quid^^ 

quod  pupiilaris  hxc  cxprcftV  non  comprchendaC' " 
Cacitam  cxemplarcmiutp^ft  puberciccmJiocu  hi|if  t 

JefutftuHfjii.ifi$x§n^Uri^n.  i  j^quod  ( i)  fubftitu* 
i  tioadcempusrcftrida  &li0ucata  aon  cxtcaduac 
iftmiUadittmpiut»  Mmicatttm.  dcte^m  luadmt 
tlott^lttOttcfl^fattifolidMi  exiftinaacattt  Albccii  - 
indJ.preeib.^.ii.v.fediiicocontra.  Polit* in  trsS.A  , 
jmijftiiHt.tie.deexenij^itn. ).  in  /n.aaai  vccba  illa  , 
eempdf  isttttiriiacitttce^idai^c  ipfsn^  exprcifim  pa« 
pillarem^aoaa.  exemplarcfubiacelleftam,  &pro» 
jicereaip&mpopillateaataatumccllringut  uc  fcik 
ittiteciUad  lempoe  Taleatf  8p  ttoa  ulccit i^fcd  ttflieii 
k(ncttoiific,qQittfi  exceffi^illpd  tempaii  i^ae 
taaqaam  cxemplarii^  pcrduraate  ipfa  dcmcniia^ 
.^lcera  at^ae  ita  f^cuada  faic  opiaio  cocom»  qui 
Ibipfetattt  |4fls^  tacitaaflliMtf  jNcmplate^ 
flieri  fub  exprefla  popillari reftriAa, ut ecia poft po-  * 
bettaccin  locum  nibcat,Alber.m/^f«^£.».£ri.a; 

ni^Miinti$iCdlimiM&^VMrf  Ripi»^ 
l^fidk^t^^tl^mfj.^dHbjito.ff.  de  vulg.  &  CoTer.  in 

*  '     '       c      ^  '         4      •  Wi 
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V,   Ifb.l.  xle  idtim.Vokntai.  ' 

JJaiTatioiic,  qaod    pupillaris  cxprdla  acT  ccrtum 
item|usre{la^a&l|mitaca  cqntiaet  tacU4{^  vuU 
garcm  fibiMatrariai^»^tU»^yulgxri5iHNl  cxpijctc 
poftpubcrjitcm  jita  mulco  magis  Ivacc  pupillatti 
corrif  cchcnileredicitut^cxempUrcm  fibi  fiinilci9t 
jat  Ma  expiir^c  iiipervi&afeate  p^bereatCflf/^ftMC- 
j^eaKtediti^uod  fitwrttftator  difeMc 'lci&ftiiiir»^ 
tum^dumcumprajtulit  qmiribus  cxccfto  pupillo 
iuxca  /.  i?kredesfnei,§  cf4mit^,f^adTr^beU^  &  Tol^it 
^arn  faabetebeaalin  &  pupiili^et»decerfiBn^^ 
pilbiri  «i^tc  iw^^^i  fi4(iplur$s§,  adfub/litumifftU 
y,ul$ar,  y crifiaiiic  etiaix^  eii«^uod  voluerit  ciun  Imi- 
^^ereipra  baaa  d^edentefilbo  iptb  iaftittito ,  inii^ 
'''f drepo^ pabertalcem.qu^m faicmilrtat  esideai  f»- 
$iodiIe6lionis&  prxlatioiiis.    T^rtius  cft  cafusi 

Suando  pater  fubfUti|icfi(iio  impu^cri>x}ui  ec  ccftt-' 
t^li  tt^mpore  noa  erat  f aripfusj ,  jcd  diBMide|ioA 
>|norteo^pacns  intra  ipram^upillarcrxi^tatcm  in^ 
f  id^t  in  furoreoi^boc  in  cafu  ambigitucraniila  cx- 

Jreira.pupii^atis  cdntiaeatlatitiA»  ek<»i^arw 
:tdiceacit[meftcontinere,A:lberus^.  inl-  fnMHettu 
%  i.vexffedpone.C.desmpHher.  (^aHi6 fubjlituu  M< > 
^pockMkj^!prdfumpr.  4  i.n:  10.    Quanuseit  cafiiStt 
qaaadopaterftbftitutt€i^b  iiiipttberis  quieofcv 
ipamcncitcmporcnoricratfi^riQfasjf^ddcindcpol 
inortt;^  pattisi&pt&fipupillarcmaetatcm  fujpctrii- 
^ipttfliror^iibeia^a^jpup^^^      illa  ac]pceteaui;ii 
^oatiaet4UfempIarem  tacicam^fta  docuit  Alberic» 
d.  l.precibtu,  n.Stin fin.  ibi,ti^i/lud  verum  intellig  \ 
i/LtnothUb.^.prifufnpt.^^^^^^    X  T*qQia  ezemplac^ 
l^un^uaai£Kir  comprci|ca(a  faft  tlta  pupillari^  cui  % 
tcmporcflsxfttis  pupilliDoacxti^etic  iii  filio  qua!  - 
tasfuroris^qua  caufacurercmplaris',  atg.  L  indelii  i 
%.fiiXtrai§0mff.i9  mx^.0&it%  Seran^iis  eSe&t  % 
cit#  quQdpcr  f  uailla^cm  f^cccdi^arpnf^lla^  na  i 
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,  •   .  Xtf.  ^l  de  ^upillan Jkbfiitmonei .  ds^j^ 

k^4(tmjiBMnJn4,i.A  )o.  ff.ds^^  ^  pupltlkw.  , 
^jQtj^,§'ff4PfihuMiq.x$.n,i.  jEcfucccdittirpupil* 

loraommbu5,undcc^nqiicpupilio^MXiuiiicis>^^ 

fifl0re^i^fulffih^hffd0Vulgar,^ptf^iU.fMbfii*  . 
x^ut.B2n'i»t  i.inprincn  ^o^&c  ibidcm  Ripa,».^^,  ^ 
.  Boiii:.'^  nAS^dfffuhj}iiut^tit^.pf^iJil^iy»,l^  ' 

MndJiton.if^ltrillaidifutfi^^  tit,depupill^r,n.tt^^ 

<  9tiam  quabddtefNKYsriMijccic.Terbtali^^^  reftrir 
•di,V4i'adbonafua>ucj[idg?it:  &  fifili/s^ncusin  fH^ 

.>.]piUari  atcau  deccJ(rcr>CiSx)qsin%|piiii«r€Scfta»aa  m 
.jkdhdc  S^)a9  fotcedic  itl  itmaibus  .t»oii{$^pupilli 

•Paui.Lcoii,^/,».2  i  Q  McucchJih^  4,pr£funjpt.i4. 
^  jf.9;tabicarncadccUratjihuticcafainApn.prpccdct9  ^ 
,  dttaftdd  efieatidaac:  pupillacMiiectiod^m^/.  fuih^  ^ 

kifhnt  ,ff  de  vul^Mr.  ^ pupiU  fuhfiitHt.  E  c  i  $i  w-i  q  j  •  P  d  q 
^ubfticutiQ  c^  fa^lain  rc  ccrt4>Ri    ^id  h  cc  fahdi  cii^ 

^tttsfucVcditiD  totiifa^^/fl/i^iu^    uh^jf^  4f^  imig^^ 

^^jm0Lo^  ftdtfiuui.K\f2^i^^^  t,*W  ^i-pde-^uulg.^ 

*  .f^pill.  Et  cft  con^mubis  epir.io  Fcrndad.  V-ilq  df 
'^Mff.l^^^ff^  /i^'  i3  ^  5 .  i^.  I    d umomdo £a<^a  % 

'  fiej^fciilu^lifff^a  t  iicctc  iiajbrit^ftktilBS^  inTececU  ^ 

*  4otamJKaercditAtc^Tic^pii;>UulIo  aliodato  cohxrc-?  * 

4vulHbi^tatu|iat<^  ccjtliiAoodate  coiucccde^pc 

Jfa^cedifiirpttpitt^liMWMEw  pii* 
f  illiatfcd  etiamiftb^aiis  ip  iSas  tcftiCoriV/.i.^. 
Iffkvul^.&pupill.B^t.ijrLi  inprinc  ff,eod,  &  ibi^  " 
^^'ifU|.$)>Sttlicet^iM/4^/<i;9^i'/.r^/.  i^*wtfaddf(fi^ 
iin^mfUAfi.C^4e.^Uk.&ulii^  fuhfiiii§i.^Vil  hfo^^r 
'  intrafi.defyhfiit.intit:^de pupill,fubfiit,n.7fio.  tAa^ 
iiOck,lik^^'prdfumpt.4.i,i^t^     dicit,£  alicer  dico? 
j|fmis>qacK(rcil^^^  pei^|i»iif  ittkcciii  Aicco* 

4eret  folum  i  a^fHiii  ipfitis  pupili|i*decedetet  pupi  W 
.luspropsirtcccftatus&pro  parte  intciUtus  CQ.tr;| 

<  litf$fi0fiflimff.4(f^egM^^(^^^ 
f^rta'e^€eftasiU#^a4^f«(a  )id4>o  na^if risiafidhi^  { 
|ttSigt6pJ»fig|^*4/itb«ttditatQm|jai^ 


.  ilteM<iaerit«m»fabfticiicusBMpoceftrefarAreil 

'  ^  ,fi^fipi^r,§.filid,ffMvHlg.  ^fupUL  potztk  t^cfktp' 
iiit^tioaem  in  inccgriim^f  cfcte^xpeilba 

^   Hc  li^t  fibi  booa.  patierna  k  pupilftf ib|ia  Itfnmt 
VsLMi\k.ind.lfedfiph$t$s^§.fili0y      comroiinis  opi« 
Hio  Meiioch.Vf^^4./ra/im^  <^tt£i*fiiibfiit.f. 
%%n^  $ .  Deelit^'nr<iiitei|ci^6,  uc  loeam'  nMlia» 
.   bca» .quiodopupiltarii lioa  conciaec taticam  yuU 
;  fiarc/n^iiciiil^ra  Lfi^qHitjfMvulg.  nAm  coocfub- 
Itilca^^us  aoA  ruccedicU  booii^teft^ 
11.4  }  Anjh.fAvt4^.flih€bw:idMeM.'%  1 1  .Bftfaafeit 
cafas>aupii4d  pacer  fabfticUic  filium  fuum  natura- 
f  aleni  nlialegicimn<c  naiaiali>nam  cum  is  nacura- 
iis  antcaai  €t  bonts  paterntp  confcaqfni  poffit  idili 
cxiflrncibasiil  i^/.  i.C  dBnaturMb. cveniencecafa 

.  £ubiiicuctonispa^tilarrSfiftfubfttcacusia€oc^(ta;« 
* mmnioiio  rnl^atls  papilli  >  Mi#n  in  booti  pntcfik 
*  ezeeptiif dl«i^bas  auciis,  itixtndJ.  tu'Menocli'«M.  4« 
fritfHmpt^%*n.9.  Sed  quid  (1  ccftac^r  fubfttcuicfilio 
lcg  cime  tihtaiti^neap^adopc^Toihoc  cafufitcee- 
^  4ttfablHtiirasfeettiidiito^i^ 

•  fof.ff de  ndoptivy^  l.ftd fiplnr^Sf  $ .  in  ^rrogMto  jff.  d§ 
VHlf4r.fj^fMfilL  acmfi  uc  (uccedat  fiibft  tatoiin 
Irooii  qoie  k  ^atrc  arMg^diteiiiasin  j^nreticiaji  tf 
lioc  eft,in  quatca  parce  fecundum  Diri  Pii  coafti* 

.  tucieuein.deqaa  in^  /  fiarcogatortScettam  ittiUis^ 
i|aicipfifiIio  quaefita  iEacnint  Wnteaaniacioiit  9t 
io^coftiiipfias  pakrii  wtf6^^i$4,lf$dfiplmr9s4.im 

^iiirri9>^#/^  ;  &  prxdidis  in  iocis  cradunt  onMics  uc,  c 
.  IRac^r .^cnoch ^prdfHft^^%^.i ) .  /     * .  ^ . 

'  Tandemliiceftn#cawditni,q[Ua6docclbtnvdft 
inilei^hpc  cafu  fubftitacus  facccait  vel  in  omnibus 

,*  teltaparceboaorumjuzcateftaterii  voltjncaccin» 
qnipoiift deccderc  proparteteftifdi  tc  ftm  Mtce 
^  -in%^m^.f$dfiplHrof^J.Hdf$iifiim:f.d^Hm^.^ 

"  #i^ia.>i^^«i.ubigl^ 


f 


:^iy1AtnorhMb.4.fVdfum}n.4iSJij^:  ^    ^   '  . 

czcluciic  niACiein  8c  pma^s  derceadences ,  fcr  li* 
»e«m»acernamarupcciIiottcfilii.lItde^(ipacerfi*  [ 
^jBttm^impubercm  hflrredcm  inftituit&uei  C^jatn  ^ 
fiibftitntiS^  filiiit  infta  puplUaretti  «caccm  di^e& 

ferit.CijusfiibftitUvUsfuccediccciam  excluft  ma*  . 

Ut^LtAHimimfrmc.ffM  Vcrum 
snafofktdteliuratienis  cau&»da#e^(^ 
lenc  aMcnech  Ub.^ pr^fumpt.i  8 .Primfiaeft^qua^-  ^ 
i&nciirabfticacic  pupiUar^siin  cotum  expreira.Hoo 
/icaio»i«c^i|^iiKmaeftii9pitw^  ' 
fiart  inL%  inprim$in.i  iffM^lg.&pupillfubfiiiM 
ibidcm  inccrprctcs  emnes.  Nan  enimcft  qiii  dif^ 
|iMijfcint.fif;ikaiiefcncencitm  tffirmanc  fxxAiAi  ftm^  - 
hzi\mtrmpin41fidn^iimpukni$^49^^ 
&  LLuciut.ffJt  vulg.  & pupiU  fubftifi  &  apertifis eM 
€ap,iMs^fiam.im$,  ddcjuo^j^otniintei^prcosijuobetp 

gu,  anctitm  a  leg^ima  etcludatlir  mater?  'HbHe 
de  re  ^nt  xin^a  cft  in  ter^noft  ros  a](ei:UtioJMeaj»c)ll» 
.  4^«diftingw  doM  cafus.  ^  - 

•  ^Pfimni  eft>  enmlo^uimitr  deJngttJlM^deliitt^^ 
.  macri  cz  omQibusbonis  rcHSis  a  pacie  filioultrn 
, .  legiiiifMiit  fiUi  ^  it  t  pu^a  h  ^thcf  pater  in  bonia  •  cen«  ^  > 
;  fiimwiin4^taii&ij^jki|ailiqa4(^i^^^      pio  legi; 
tima  filii :  Rcuduum  ?  er6  eft  omBmo  pacris:  Modo^ 
6  pater tetittnipf^m  patrimeniii.  hoc  eft ,  cencfi  jk'^ 
^^inqua^ntaaelinquic  filibbqtedi :eziiliscettcu, 
qu«  ndicaitmeditateetfi^a  fitlttfiKikdkbet 
legitima  mtui.  Hoc  i£  cafu  fi  pacer  filio  fuo  impa. 
.  Mri4ttbftitnat ,    matii  ipfifis  t9t'pv^c|js  ez  illii 
^  «evtammbilte^         itt  coiaa^papiibuhcK 
-fabftitato  »  coaqucri  ncfn  poccrit  mtter  2  cum  H 
.   patcr  }ure^£i;ceric:Njtm  patuitpaterilit  aoii  re« 

^^ucrc  i     pb  td  citiai  lieoic  a  fbxitoji  me^ 


;  70Q  -     .  0,tdeultim.V0luiaat,'-   '.  \ 

s  ITcra  privarc capbrtionc,q(i?? clobreftifiVtjfi filiall 

•  abiiiCcftatoTcljibfoluice  &uinplicucrcxcclJ:anjcn- 
'l  ^lrobainiom bwpipairis e<«iti CRim hoc  ce» 

E:hicrcft^con¥cn^Utjcr3t:oi;jcs  ^.jI/>«/^r. 
'       teji^m,  m  6.  &  ati^<^uas noiUi  aiFciUac >  u^infr^ 

C.cdiC  rcccpca  df ioio  inccrprctumjqai  dixcrur.  c  ina- 

^  trcm  cxcludi  pcfpafiilaum  c^^prdilam  a4cglciia« 

.V  ^i:      :  -        ;  "  ^     '   V  •  j 

,      Sdc«i)dM$ffttarasKq.bn(ioJoqw^  t^tH* 

|nadcbica^jiATriexi)oiiis  qiiar  propria  filfi  fuiiLr, 
/  i|ua^T^UliU'iulc^aamiipaccc.pcotciieriin 
"^.  Tett<^r4mt piftt  >  fcd*^4ebif#vii«luesr.  /  fixempli  - 

^  ^gracia:  nabcc  in  bonis  pjtccr  ccncum  &  quiru^oa- 
'  ^ncailiU(|aiuqu^gfac3(uQr^ioU^i(iingiiiiu£|^  . 
^ .  1^1$  qdinqtiagipta  dcb^tur  icgitkaf  tnatti^cia-SQMSv' 
,  «t^^f^pondtt  C^'otnA^4$nf%ij.n,7ii^JegUm 
fmJii.r.  Dabicatarnu     an  m^tcr  abliac  legiti.-^ 
,  ma4bidcbitf  cx  bj^nis  iiai  cxcui  iatut  per  fabflii?  * 
;  Meiotitm  ex^rcjfrim  pupiilxreoi.  Hte^a&s-eft  maf . 
ximc  dubius,fidiligcrxter&;ratio  8c!Kquitasipcvfkc- 
tur.iln^  fdit  opinio^atJ^a^iUm>^cmpc  Jacouid^ 
^  ijj^iia^l4^rtiQitiliibaVi,qao9rec^  imli 

*  rian -^^ /  Centur.  n.  5  8  t/  z  c<>nci  ff^e(i,CofMf  tnl.frecim 

.  4fmStn'4jC.deif^^b,^^  JEcjarcCa?*- 

*  J4f  i\oc.  d.liv.j^  pr/Lfumpt.  j S.Vccmn  pritti^uam  c6- 
:  jpr  ciuoracraiK>ncs^ateainc|a)pra&i^^ 
;  ]|Sc|^r fnam-,i*gitim^maebiti|tt matriei^boiiU&iti 
itacffc  a<^:tam>  fieiKt  Hia>qfa1i^debetarfilfocx 
'  l)pnirpatris^,vel  matrisiEc  (i  il  ^  d  bitatili  s ,  fic  dc- 

/)>itarAtionctf|rcis(^&<^^  ^ 
^  4ina  ter6  debua  ^remtbiia  e^t  totti^  rcrattoMr 


% 


Xu.  XXI  de  piifjlm fuhfimkne.  ^  ot  ' 

.  t .        prim  kM^  in  Autb. '  A  hMnditkt.     Falcid^    ^  , 

'Y:iiznniin^^uthent.n0vijfim0»n.      p^ileineffie\40^  > 
fi0en.it^t^ntv96itwntBik\dtJnhU  .-^  . 

C>dtt€gitim.b&ndi.     Qua  cxiv  fcqultur,  qupcifi-    *  ^ 
iiasab^i|UlU  caoTa non  pt  irct;  macretn  c&  legici«> \ 

.IM  j^oit:aDC  piinTC  Autheni.Pf9sbyt9roSflM.  t.Cf^di 
^pijcop     C/fWr.  Er propteccama^ri  ict  datuf^qiic-^  i 
rtU  ipodiciofi  t^ltamcnti  coAtra  tcftamcntuai^^  .-^ 
hginmitifipMfimtibns,ff,dBinoffi  , 
C.id$t$S^e!i>f:de$ih^ ,       ii&U  ^ iv^^  CMpit$elnm%  . 

:  <^  §  i^*^^  AUttm ,  o/er/ fancinmt ,  i;i  Authent.  ut  cum  - 

'  de^pdln.fogno.     tra^it.  ]^L.in  d.  Authent.  novif" 
pmn^,  57.  QJUinftffie.tpfiiim.  .  PxaKDictiticciiflci^  . 
qaod  rubfticutio  papillaris  dicitur  tcflamcucuni     ^  ' 
p  topti^  &  priocipaluer  61iii  quqd  cjlis  noixiiiic  fa^ 
.dtpaC^cnibprapiiiTCC^dtcisuf  patrit)^^  / 
dcharedicaicfilii.f.x;.fi^ri»)to*<^^^^  ^  - 

imfn5;ficargUmcDtarur.PtiiriC)>  quinbnpotcftalK.  '  < 

*        ta ccrc  pcr  fe>n^ \?ti«m  putcil  pcr i\i^m4'         '  - 
perfe,uiighfC.d9JNUpeddnfli(M.^  '  ^ 

euidereg.tur.in6i  Barc     /. ~AriftoAn fin.  ff.  ^ukre^  ' 
fignoriciligaripoJfHntyBcrhultsL  histfin^iiiaxomige* ' 

qaifiliusnoa  potuifTct ,  condieo  itfc  tcfiamctitot  ^ 
matrcmiaa iegitima  privarc,  ut  jam  didum  fuii^ '  * 

Crgo  aiec  eam  pbtlitt  pfif «repecaMw^iioc  eft^pcc  *^  ;  ^ 
trcm,qui  pro  cd  tcftatns  cm 
Nccrcpugnatquod  fcribit  Batt.i^/.  Fapinia^,^.  . 

Jedneqfimfuieris^n,  ff.de  tnoffic.tfifinm,  Cuiti  cli^c»- . 
y  lo^itiatcetepcifa^p^^tctt^  .  .  . 

trc  piTpri[i>5c  fi  non  poffic  ab  ipfo  pupi  Uo  c  u  ea  oott^, 
'  xcqtHr&tar4blc;iimusiAi;ie£ttfio^  :  \ 

'  .ccU*atiaeifi»#fipupitloiipft  teftacecQ^  * 

ma$(aitBartoDis)dc  crcdicpr^tendeiifc  rcm  pupil? 

lolibiobiigataia^u^Arcsdx|ioiicAoiicci^tur;tur  ^ 
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'  itla  foi€asitas»qiiir  aUoqui  eScx  ^ieceflaria^  qiuuufo ' 
papillusipfc  vcndii, l.jipupillor.i.  \. ff.de rebuseoriL 
ivIamrcfpoa<ie(a£priin6»illadiiintlc  cpnfiderj|ca 
aBarcolo  adran^oa  pccc^eii^ifiqiudiw  illad  pxo» 
cedic  ea  rattoocqaia  qaaado ip(i  crcdicori  rcs  pa* 

J>iiii,obl!gacafmt,a  Inibitrfaernnc  nrccflariaf fo- 
eaaicaces>£cuti  ftpbsLttexf.dlfifupiUorum»  $.i,iM 
iBk^y^ku » permifiii  Pnetteit.  Bt eo loc^aMiotfiTie 
Bald.queni  fccums  cft  JaCm/.  i  .%kem  ucquirimm. 
n,6ff^dii^quir.po{f$jl.  qao  loci  ia  if  cciefabjangic» 
,  IpammBOBpo&  finedccretoalieiia^ 
ideb  qu^ndo  crcdicorrem  ipfaih'  rtadit»  id  fiicic 
canquam  Dominus  rei>(en  cx  faa  perfona  caacamt 
liie  Tcro  pacer  £ii^kte  pdibini  filii.RefpondeCQf  ^ 
,  condo^oiifideiai^em  Bacf oli  Hikil  ad  reip  p  erci* 
cioere.  Nosn.ioquimurde  fubftaocia,  nemp^de 
potettacc  qaacarccfiUasctiamfi  nMMoc  •eiSec:  cuoc 
fiaecaaffapriTarend  poflibtmttCteBltgtamaoide-, 
bita ,  ica  nec  paccr  poffe  dcbec  ^  ex  quo  iilti  pcrfona 
iaftiaecJllud  tcco  (imUc  aBartolo  addu^um  Ter<» 
'  fiKac<tfCafoUmfolemi|tcaccmal.ccqaificaai«PiaN 
terea  at  ccrli6  c>ipoiid€iar,qu6diSiea&i<7.7?^M^iiL 
I.  folum  ;)gitur  de  decrimento  ipfitts  mmoris>qai 
fiaon  poceitpecj[^focc^fer  aiiuiii  alieaare»  cum 
declBjfaaa^atar^  ceraTec6  «oftro  agicot  de^ecii- 
meato  cetcii  y  acmpc  macris,  quac  confenlam  fa<5lo 
Tcl pa^cis  ycl  filii  ceftaaciS  prjebec » uc  excladacari 
legitinu  fifati^debiciu /     *       t  ' 
'    Secund6  compi;obatar»haec  (ciifeatia,quod 
.^aem  ex  altcrius  fado  finejufta  caufa  priTarcfuo 
^  loceeftiaiqaaaL&impiittn././^/iftfr.^^ 
.  «(i/nRr.jcil:riboatJtoniaif;^ 

aoftram Baldu&, m  ipfetibm  ,»^14.  C.deinofjic  /c • 
fistm,  &  tffidem.CnttJnix.  Nec  fai^am  pactisfojcc 
Tdpoceft  obeflefiUo^«A;pin^ 
injjui^ffmdk-  At|uiauu^^i^t  }iliU  uoiapnTa*» 

* ' '  '  •  *        "    »  * '  'W'-  w« 
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l;vf€taf  foa  legitima  alcerius  £ifto  >  ■cmf  c  pacrif» 
'^rgorlte*  TertioacctidScy  <^tiod  pri?il5^iu|m.da« 
^  tilm  pacn>ur  pro  filio  ccftari  poflic  >  uoa  debec  cflc 
V  f^pijcjudiciiimalceriuS}  /.  impuKgisU  idminifttMtm 
'  Ilii9r.  ^lfum fiUmfafnil ffdeuftsphmflit*  lckic  eC*' 
feradpraBjudicium&injariainmacris:  ErgOi  &c« 
Ncjcrcpngai^cquod  dixicRimiBaId.Jufir 
ctfiiii(^»«2ty.rc^ai9,iiAa/Ji^^  iaceUigi  fe^ 
fpe^di  dimili  quod  ^ifis  ob  tcnftniiiaMifi  amt  Ifio* 
nem  paterecuc :  fcctts  fi  ob  lucnini(>  quod  perderec» 
ilchic«Nam  re(poiidccur,macrem  dama^m  fHti  itx, 
qaopcrdicquodfBsmclt^Bftcsimiiii^tet  quo^ik 
modohujus  lcgrcima?  credicrixiBald.  m/.////#;39 
fuem  habifUem  n  4,C  f»mii.er€ifc^nd.  Sc  FabiaoiiSy 
imJduil^.no^uifi^M^  mx  j  ) .  &  dgimffif.feftnmetiltm 
Ciblicrariam  ita^;  opiaioncm  mal^  cuencur  cartcri^ 
quifcHpferuiitmatremezcludi^iegicima  per  ptt<p 
pillarcm  czpreflam  jute  ip(b  Castareo  ia(pc£i:o«^ 
Haclaaeia  opftioncfaerttatBartoltts^iusl  j;^  j 
ff.devulgar.^inconfz,8c  aliosrccenfec  Dec.t'»/! 
frecibus , inult  ru^ttd^.  C.  de  impuber.  ^  Mliii  fubfiit^* 

Afflia.iaifrr^}8.ii.}«««fiiosp^  Bimi^ 
,  nald. Jun  it.^p.  IHis  acceduac muiti  alii  corgc Ai  i 
I>idsLCo»inf.cumeffet^n.  i  i. deteftament.  Rcland* 
.  cw/T  S9  P  ^T*     I  *  LepM;  in-iruS.  fubftiimimmi^ 
\  "^HiJepHpiBariinmn.  x  f6.\<  ^rim6 cfiercur^  text» ' 
,  /.  FafinianffSi  S  ftdhe(^  ithpuberiiyff.  de  inoffic.  teftuuK 
quo  lociUlpiaJitts  cz  .Papiniat||i  (cnccacia  rej^ii^' 
die>  iocii^'Ac^effiiqua(rel3p^m  ijjliaiiiiulie 
poffic  iodfficibfum  tcftamentum  coadicum  a  pa* 
I  ucfilii  fui  tiomiac>  itpriicccicam  r/peric.  Iccjp 
igicurqu6drc^2iimeriat0tQfbexdadicttr^  Cp^ 
tcttmiitCpbfkiitCott^htfif^SApreeiheefn  4$^ 
quodliccc]Papiniintts  &  Ulpianus  vehnt  macreia 
BoM^jbabcre  qua:relam  ladYcrfus  ccftaalcocam'  lU 
.  Ittc^tilo  qaia»iitibikij^riUiaefttp4cci;  j^itt 
*^^! -v.  • .  •  -   .     V  •     ,  '^'X  ]  •tumcn 

,  •1-.' 


- hiate^ lcgitflniiniypecere  pb&t.  Naxh f aicCorafiusj 
quoddc  ibofficiofi  (jUcrcla  co  loci  Papioiaausflc 
/Ulpiamis  confticaeraanid  i^i^umetti  ^uia^lius 
i^tenil  coacra  offieium  piecatlsegit :  quippe  qoi 
tcftacasaonefljfcd  paccr.  Noa4iabctitftqncma- 
^  lerjquejTjclam :  iconfccationc  taav:n  ie^itimx  non 
jl^ellicar.  lllam4Ajl|^>  confcquipocerucottdictt^ 
^pBCiexJ  nix^ldmnimodoy  C.  deim^c.  tejlam^.  e5* 
thenf.Fresbjteros,U:^.,C.de2pifcof,  ^  Cleric.  Hunc 
f^nfum  priurbabaicHierpnyn^as. Vcrius  inropoti- 
$ioJjxfa3o^jn.  }2t.Jp  de  njulgar^    St  fidiligcntcr 
'  perpe^hdaturjidem  prius fenfcrun t  Guiliel. C u ncus 
'         aAciqui  (^051$  repei|{cc  Barc  i^^dl^  1.  n.^i^] de 
'  HfMl^m»  C  um  ai^tsraac  huic  m^t^  deberi  iegtti- 
•  jttiam  coadidione  ex  Uuxt0,d.  ^Uith:  fr^siytoros,  /4. 
%.C,deEpifcop:^  dleiic,,3c  fimilccgrcgium  iradit 
jiC in  AuthBnt.fiqMnfHlUr  x^;  ai« Qo£c.de Sacnf. 
r  %e$lef  *Et;horum  cj[ui  jcmincet^etatip&  &Qtsa*- 
tit  copiproba^r  tx  co  quod  qucrda  inofiiciofi 
,  AOQpia:fupponitflcbic^m|€gicim£^a.ecci  conne- 
3(tttti  cft.Hpa  enlmreqaicar^habet  querelami  txgo 
^&Icgicimamconfcquidcbct>&ccdtranonlicctica 
^guiticncari.  Non  d^b<;tui  lcgitimai  crgo  nouii^- 
bet^frclaoai;  HaGtcnt^Qt  ip  £catce^roroi;e,>{ai 
liabeiit  querelan^j<kiin  inftitutaluirtarpjis  jjierfena 
Ifrfttres.CJeinoffic.  teJiatp^^^  §.  foror.  Injtit.eo,  & 
tamen  Aon*habeatle^kimam  cx  boiiisfratris  dcfii- 
'4fti,'noii  edam  argumencari  (ic^licec.Nd  habc€q[ae- 
rclam»crgo  ncc  lcgicimam  cofcqui  poccft,  quia  ctfi 
^  iraiti  mediaiitc  querelahkbci^eaGn  poteft  isicui  de- 
^^ttsiu  cicpacert^akcet.velfiU^^^ 
V  ea  poteftcoadfdioaees^tege ,  uti(i  cafa  noftro  Sc 
^  in  C2[{xd.Lomnimodo^C  deinofficnefiament,  Etaccc- 
.  flit qaodeiaam^d  filiuscojafc^ixrttS eft lcgi»maiad- 

Wi;{$mM'^etelahat;e|:4i;iesu4aioda  w 

;  :''/.-   w/  -^-'       •  '.^uando 


Digitized  by  Google 


Tit.  X  X  L  de pup\llMlJIibJIhmm^     7  q  f 

guando  parcr ci  rclicjiiit  lcgitimam  titulo  Ic^ati  Sc 
noD  inlHtunonis.  Et(i  cmm  qpnfcqiii  pollii:  Icgi- 
timamillamtattamen  querelam  porcft  propoQcre  - 
cxquo  tituloin/iivUtioiiisilla  rclidanonfuit.  Ica 
klciztjnl (ifilif<-*.  quiir.poiefta.te .ntfm.  18.  verj.pri- 
inum,qHidyff\de liber.  iS^pofihuw apeniirS^i  M,  An- 
ton.Cucclius./;^  traci.de  legitimfiiinverb.quo^Hore» 
licfi  titulo^mm.^.Et  ^xoh^t  l.ornnir>iodo  (^-h^c  quia\ 
C.de  inojjic.tejlam.iun^o  fextUy  §.  aliudquoqj  capitU" 
lum.in  Auth.utcHmdeappellcogno.  Noncrgolcgi-  '  : 

;   ^tima&cjucrelafuotiiuoconncxa:quiaalioc|ii!  10- 
1  cusnonclTctqucrclccftacimquodhabercpolfetle- 
guimam,  Ncc  huivfcnccnc^rcpugnatfidfcatur, 
quodaut  matcr  vultconrccj^ui  hancicgitimam  t^n-  J 
quam  quodtiliusdeccflerKtcftacus  ,  atqucitafir-  ^ 
mo  maacntc  teftamcntoi&non  poccft,quia  omnia 
I    bona,ca  pr^ctcritaialtcn  rcljquit  filius.    Aut  vulc 
•    conTcqui  lcgicimam  tapquam  filius  dccefrerit  in- 
j   tcltatus,&  adhuc  non  potcft,quia  jam  collat  ipfius 
.    filiinomincpatrcm  corididifrctcftamcntum.  Noa 
hocrcpugnat,quiadicimu^tcftamentum  codfiftc- 
rcfcdtamcnjegicima  dcbeturmatriconditicDc  cx 
f   lcge.  Sccundpaddaciturtcxtus,/.L?^fi/*if,jyC^/^x;«^^ 
,  gar.^ pupill.fubfiitut.  quo  loci  fcriptum  cftinpri-    V  . 

I   nio  rcfponfo,quodfilocus  non  cft  rcciprocae  fub-  " 
ftitucionipupiIIari,fedfoIum  vulgari  &  filius  pa-'. 
piilusadcathajrcditatcm^co-deccdeatcin  pupilla- 

/  riGCtatCiharrcditasadmatrcm  fpeftat :  atqjicafub-       "  ' 

^  ftitucusin  totumcxcluditur.  Subjungitdcindc  Jil-  .  \^ 

rcconfultus,quodfilocusfuitilli  fubftitutioni  re- 
ciproca:  pupillari ,  altcro  moricntc,faccertio  ad  al- 

I   tcrumfpefty,matrccxclufa  :  ficuticrgoin  pfimo  .  \ 

illo  cafu  materin  totum  cxcludit  patrera  naturalc 
pupillifiliifui>  ita  etiam  ccontra  in  fccundocafa         *  f 
matcrin  totum  cxclufa  dici.dcbcc.  Vcium rcfpon- 
,  dctur,quodcumd,  1.  Lucius  legitim2cmentioacm 
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toonfaclatieam  non  ^kc\\iiii,]\ixt^l.fiqHitndo>^.  ^ 
generaliier^CMino^  teJlain.  Necrcpugaac>quoii'  ' 

*  ^JXueim^gcnitsAitttloqaA^      difpoutiooe  ho- 

'  ininis>non  auV<lnio  «fifpQffiri^  9'ilt  coiifide^ 

TztKiminM,J\in.inl.precibHSyn.i9^.  Cde impuber. 
j^aUis  fuhjlit  cx  fedtentia  Socini  &  Ruiai ,  quibus 
ajcccittt  JafoD  i»^B:^,gmirMit^inuiih.  't  o. '  Non 

'  hocrepugaacquandogindcm  &  hds  Tcrfimur  in 
di{po{itionelioniinis,uempcipfabfl;iciicioiie£ida 
i  ^ftator^youam  ^oidem  icx  1  ttterpretartf^ 

tdetur>iu  teuaforrefervareToliiericlcgitiraatmr^ 
tridcbiram,quameamprirare.    Cum  nemodar^ 

5o(nrrquodnonha|>ct>  /.  iradififi  .ff^deacquir.r^r. 
m.  Non  coim  pater^  fictuinecfiHoielldoaitttas 
itliuslcgitima;  matri  debitar,  ut  fupri  ^ft  di<5i:om. 
^  iNecp^itatquodinprimo cafu^/Xiv^/^, rnaccrtQ 
tdintnadmitcicunfic^i  fubftitucutitt  illcnti  io  tdcom 
cxcIudit.Namrefjpondcturadevcfnirc,  quia  nulla 
fupcrcft  peiTbna,cjiiporti6  alxq[ua  fervari  debeatf 
li cu ti  fup  cr e ft i  h  fcciun db' ^afu  ^qua n db  fcil  ce t  flib« 
tnittiturfttbfttcofas  IStfi  eOim  is  faxfes  efficttnr» 
&ha2rcditasfitfuccGffioia  auivcifum  jus>/.ibici*^j//* 
y  tast ff.de verbar.fignif  attamenprii^sdebctdcduict 
legitima.qiiae  ut  xs  dc:betaralieoanimaeri;\niir(*fii 
cftdiAum.  Nihilcrgoadrem  noftram  pcninctil- 
Iu4r^fponfum.TcrtlOaHcgari  (oltitextml.  huma* 
hUasm.GM  impHb-  &  atiisfubjlif,  ^uaodopiKer  fu 
)lttuitfilio(bofu[r  c^oJfil^Furio^^^ 
bettcftatorfiIioSiIIo.srabftuucre,fi  vcrd  non  eriac 
fil i i  ipfiu s  f  j ri o fi  fc d f 1  a m  cj us  fracr cs  i U i  fu  b  ftii  ui 
ilebent.NtiUnmibiTerbilp  dematce.^  Ergd  hti  ic 
intclligirnus  Hbcrc  liccrfe  patci  excluderc  matrc  m 
.abcafalnfucccffipuc  :  ficquc  non  tencrccirdi  i- 
q^oerealiq^uaiii)  Donuc>ncm, Ac^   fubiti^ptibxxei  i« 
plarii^cftliitroauiliiflfftarptl^pfllaris^^  qptdrMtH  w 
in^lnfiitMpHpUjHbJHt.lx^oSf,itii^^  > 
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pillari  niatcr  cxcludi  pptcft  in  tocum.Rcfpondctuc 
nonlicerc  fumcrc  ^i^VLmctitnmytnLhuwmitatis^ 
hoc  modo,fi]ii  &  fratrcsfuriofi  fubftitui  &  admitti 
dcbcnt.£tg6maEcr>quaeiaterillosnon  connumc- 
.xatur.ctqluditur.  Nam  Jioc  argumcotuni  cft  ab  in^ 
clu/ioneuniusadcxcfufionc  alccrius:  quod  genUS 
argumcnti celTacquando illud  quod cxclufum  vi-» 
dctur»alia dlfpofinqnc includitur,Dcc./.  3 .  ka^ 
n^^^ff^.ficerttwipetM.&^ihcmf.iiM.^.  qui  ita  de- 
chtdtj.cum  Fr^t orjnprinc. jf.de iud.  Hxc  cnim  ma- 

ccrquoadlegicimamfibidebicamaliojarciocludi- 
tur:  c^xm^^di/yAmiiiilconfliiHtum^  eamconfcqui 
dcbercinbonJsfilii.No  ergo  io  caCid.l humanita^ 
iif,dicicurcxclufamaccra(ualcgitima,tk  fi  dicatur^ 
reccptamcircDd.opinioncm,  quodia  cafu  cxem- 
^laris  fubUitutionis  macer  cxcluditur  eciam  a  Ic- 
gitima,ficuci  commUiiem  efTcopinioQem  Ccftatut 
Kipi  In  l.exfafh,num,  8  5  .f.  de  vulg.  Rcfpondctut 
Dd.illos>quipro,baruatopinioncmillam,*clleillof- 
mct,qui  &hancdcpup2llariaftirmarUatCum  erg5 
txcrevocccur  ia  dubium ,  illam  paricer  prd  con- 
ftantiprajfupponcrcnoadebcmus.    Quarco  pelr-i 
pcndi  Colctt^xt  l.pi-ecibu^^C.deitnpuher.  aliisftib^ 
yi/>.  quidumloquicurdcpupilUri  cxpiclfa  fubjun- 
githxc  vcrba  :  fi  quidcm  fi  intra  pubertatcm  dc- 
ccUcrit.cos habcas h^rc(ies,quos patcr ei  inltituic, 
liadicrish^Ercditatem.  Ecccquodpupilhri  cxpr.jd 
^amatcrexcluditur:ncccilcgiti^marcfcrvatut:cuni 
intotumpatvripfcallum  hicicdem  fccciric  Pcfpcn- 
ditur  &  fccundo  tcxt.illcaRiminald  jun.^^rf;;?..^/,, 
Gil  hasc  coftitwtio  Cde  fuhfHtucidnc  vul^ai  i  loqui*  • 
tutjftacuit,fuccc(rioncpcrtincrc  ad maticm  omniji  / 
modo,ideft>in  toturficitti cft  hujus  didionis  figni-i 
fic2tiO)]sLC inLimperium y  nu,  1    jf.de iurifdicl.omn. 
iudic.in  cafu  itaquc  fopita:  vulgarismatcr  habct  to- 
tum  ,  ficquc  cum  refiduo  patrimonii  Irgitimam 

Yy    i  fuara. 


7  o  8      '  Itb.  I.  de  idtim.  Volmut!, . 

fuam.  Ergo  dum  fubjungit  dc  pupillari  ciprcdk 
pcradvcrlaciyam vcro,  fivccopulam,  utrcftcad- 
vcr  fc  tu  r  i  n  j  urc  &  fado ,  iuxtA  Lfed  etfi  l  in  princff.  dt 
petit.hAred.  ubi  Caftrcnf&rcliqui :  diccadum  cfti 
matrcm  cxcludi  in  totum :  ficq^  filius  cos  habet  hq- 
redcs,ctiamquoadlegitimim>  quos  patcrcicon- 
ftituit.  Cactcrum  rcfpondctur,  d.Lpr^cib$4^in\hi\ 
probarc.  Nam  illa  prima  confidcratio  co  modo 
diirolvinir,  ({uoSc illiexd.l.Luciusyf.devulgar.  dc 
quafupradidum.  Etfi  coim  pupillarishabct  har- 
xcdcs,  quoseipater  conftituit.*  attametiintcUigi- 
turdcdudoa^rcalicno  ,  nempidedudla  lcgitima 
dcbita  matri.  Non  ctiam  rcpugnat  illa  fecunda 
confidcratioRiminaIdi,quaBdo<juidcm  divcrfus 
admodumeft  cafus,quaudo  hxrcditas  fpe£lat  ad 
inatrcm,exclufofubftituto  ab  co  cafu,  quando  hse- 
leditasipfafpcftacad  fubftitutum,  marrcexclufa. 
Quandoadmarremfpcftat,  nihilpcnitus  refcrra- 
turfubftituto,  cq  quia  nihilci  vcldifpofitiottctc- 
ftatoris  veilcgisdcbctur,fcd  divcrfumcft.quando 
hscrcditas  fpcftat  ad  ipfum  fubftitutum .  Nam  cuuc 
ciin  totumnondcfcrtur,fcdlcgis  difpofitionc  rc- 
fcrvacurlcgitimamatri, cui  tanquam  xs  alicnum 
debctut.  Etidcoquandopater  nominc  filii  tcfta- 
tur,dc  ca  tcftari  non  vidccur .  cum  ncmo  darc  po(Ii  i, 
quod  ipfe  oon  liabct.  Ica  cciam  confutatur  illa  tcr- 
tia  confidcracio,  quam  facic  idcm  Riminald. /r^r/- 
tatolcco,  JurcPontificioapercc  diflSnituai  cft,  in 
eap, ult.de tefiam  in6.  marrcm  cxcludi  ctisma 
ligitiraapcr^cxpreflampupillarcm.Eiiftimavcrunt 
taojcn  L^ncQ\\oi\is  Vo\\i\\sintrA5lat.defHbflitHt.  in 
tii.de fubfiitut pupill.nHm  .ikZ^Cin  fimili  tra3.de 
fubfiitut.in tit.de fuhpAt.pHptll.num. lo.d.cap.  j.§.ulr. 
pofl'cinrclligi,quando  paccrrelinquit  bona  (uaipfi 
fiiioimpubcricui  pupillaritcrfubltituicfccus  vci  6 
quando  isfiliushabcrct  bana  aliundc>  utputa  ad- 
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vcntitia  dc  quibus  dcduci  dcbct  legitima  matris. 
Nam  in  his  pacer fubllituerc no potcu  cxclufa  ma- 
ucalcgitima.  Mcnoch.Tcro  vultnuIlamcfTc  con- 
ftitucndam  difFcrcntiam  intcr°bona  advcntitiafilii, 
&  lcgicJmamdcbicam  filioex  bonis  patris.  Eftc- 
nimcadcmrat  o>quiafuppofito  quod  cfFcdla  func 
bonafiliijitapatcrcarccpoccilatcprivandimacrcm 
inunabonorum  fpecic,ficuti  in  aUera  :  Et  fortd 
incongruuinnoncflccdicerc,  Bonifacium  odavii 
itallAtuifrc,  ^oincapite  i .  ^.ultjetefiatn.  in  6.  quod 
fccuctts fuerit  opinioncm  communcm ,  qua: fuic  & 
pyni,  qui  cxcicicunus  compilatorum  iliius  libri 
iextiDccrctalium  .-qucmadmodum  fcripcum  rcli- 
ijuit  Valcntin.  Foili:crusm/?//?^n<«mr«  ^ix;//i^,ubi 
(ic3onifacioodavodiireric.  fitbscquidcm  diflS- 
nicio  obfcrvari  ctiam  debctin  foro  confcicntia:, 
Nam  &  co  jurc  non  dcbetutlcgitima  matri:  er 
quo  lcx  humana ,  qiia:  lcgi  divina:  non  rcpugnat, 
fcryaridcbccctiamxn  foro  confciencur.Hancfcn- 
.  rcntiaminfpccieprobciruntFrancus  ind.c.  i.dete- 
Jlam.in6  Soc\n.SccL'inl.2  num.zi.ff.  devulgar.  ^ 
thidem  Ripa  num.46..  G ^Wiinh inLCenturio.num. 
■8  j  ffeod,  C  roccuSii;;  ^.2.  deconfiit.  in  6.  &ibid,  Go- 
xnt:i,nHm.i9.Kxihcusinconf.ioj,infin,&  Riminal. 
J  u  n.    d.iprecibti4,num.  145.  Cod.de  impuber.  aliis 
Jjubfiit.  Echorupifentcnciamfibimaximc  probari, 
rcjcClaopinioaicCorne.Dccii  &  aliorum  quorua- 
.dam,quos  rcferc&:  fequitur  Curt.  Jun.  ind.  l  preci^ 
im,num  i4r.  aicMcnoch.  Declaracurprimo  non 
Jiab^rc locum ^quando matcr i J)fa  cflct  valdc  inops 
&  egena.  Hocfanecafulcgitima  piivari  non  po- 
icftnccdcbct.  Itainfpccic  declarantRipa/»rf./.2. 
num.^z>  Z:iUn d  tit.depupillari,num.  zz.  Didac,/» 
c.cumeffesynum  i  i.detefiam.  &  Anton.  Cordubam 
l.fi quiia  liberii, §  item  rejcriptamy num^  10, Jf.de  liber^ 
fl^nofc.illo text,  d,  §.  itemrejcriptum,  adu£ii  &  argu^ 


tarfccund6  pra:diftafcntencia;>uc  lociimnori  ha- 
'  ^csit»  quando  ipfc  f^Miitiitn^  confoicfi^ 
lS:ldx,|j^hi ,  qui  ppe  (^ai  «itiftihiifer  (ibtMi«tt  iSMH 
re  criarri  lcgitirnam  rctihcrci  '^Nam  tanc  in  ford 
confcirncisEtcnetut  camrcilittijerc,  ita  dcclaranc 

ifhpuhr  aHt4^^fubpHMU%;Mm  ifi€,}^n^4^i04 
-idcludi  iitirhotita^c  ^ltximA  inl  mmt^pctefi^nUfH. 
zt.iA  iii^ii^  r.  qui  fiihib  hi  caf^^loq^eiii:/  &4bi<l^ 
Ripfi  mf$,  rtft.  Qubirtiito-fenttftRia  p^obtfol' «]^ 
DivoPauloadRomao.r^ip.iif.cuindixit:  Omnc, 
^ub4noa  f  ftc}[^fide  >  pcccatuiiiett  >  quaft  <iittriri 

fciehttam  >  fivc  fidcm  >  qua  ctcditur  alfquid  efle 

Jcccatum.*  fcdetiam  quod  non  proccdit  ez  Hde » 

iluj'ukmfptttalioiiri$tkftt$>  quando  pupilkris  fub^ 
ftitutio  cij:  pafcim  ctprcda  6cpart  im  tacita,  aa  iqa* 

iti  a  IcgttiQfsr^tcfttdacttt^  EteKd^ 

diftinguit :  Au,t  ell  parcim  ctprefli  &  partim  ta- 
cita  quo^ad  ycrba  «  ficHti  ilte^^l^  co^tiaetur  ia 

tur^  quia  fabftittiWo  hxc  cX  Tctbis  titftatoris  fti- 
imiitar  &  concinci^.  £c  propterca  verbi^  tcftatOr 
.  Ytr  tbaiet  exct^ijditttt.  At^i^ct^  ^ft^p upilhM  f9XM 
Intn  eiprefra ^  f^td  tatieCq u^'<iifu^ :  ^ t  aci. 
hticidcm  ctt  diccnddm  ,  uc  lcilitet  matct  excliis- 
"d^rtiir^  Ea  tatiofie  motus  eft  fiarii;  ifiAi  fiteftacor 
>oadif  ibaljiTieiB^^      ttno  ftf  tiiftt/ii^mpc,  fi  jft. 
Jiiishxreserir,  &  intra  papitt^rem  sccatem  dcccd 
ileri  ticadc4ii:atibnc  ex  conjcdorata  cjtts  meiue  cmt 
^elttditttrnci2ltd^;4i4ittre^ate^  pupiUai  t  jn. 

•tateileceflcric;^  Ha^cBArtblt  tradit ioncm^^proba- 

tuat  icliaui;!  ^cmi  ccunqattnem  telUw;  ^iociia. 


c  kju.^cd  by  Google 


r 

iftAkuimpei??eBif  ad  pubertar;ero,  hxc  fubj^icacio 
:  papiilaj^<ij||;ipda  .eli,^a  uc  rubiiicucus>poflc^  dp;. 
fiadaiillftPA/ur  <;c  ^i^m^cpbteU  filius  ccr 

flafBrftlUua>:f  6dcre)&  h^red^Qn>qiiem  ipfc  vulcia- 
ftitiuLCltCi'  ^,mskf^tilo  ,Jfde  p^^iU,fHbfUt.  L  in  pupillariffl 
4$^fVHlg$t%,f^HfiU^,^  Cxccrumdabi(ac|ir^ucruai 
pupiUa^^^itiai  ia  J^s^ff^uijf  iic 

cimunx<)^aicum  ufq;  anaum.infc^miais  adduodf'^^^ 
dmim,fMdeccirciii:jQoa.i^9do  iiacm  horum  aAr  ' 

tinptiX^  pupiUarismbftitutio  e  vaaui(rc  ccDrc^^iir  > 

Aogcl  Arcc-]ftgl  Fraac.  Baldui^usi»J,ip/i/i/i^> 
^ifiHpk$$jfii^fii$,4igig^f(J^it,  arbij^MCurVjie* 
cefldctfefia^iia^oldo  fiaem^^oraflD  aiiaQium,fcd  ec^ 
iarn  ftibreqacQcis  aaoi  piriac^jpium  pcrciogi » ucpu-- 
jiiilari^  futift^i^p^  pflf^^fl^^  ^Vcrurt 
^foddaj^ipfoinpfiiett^  ceftaBidi  jtis 

poofccuci  pucjacur^quamvis  ^pfa  no  ccllaci  pro- 
j^c^ammfo^uutiQ  pupiUaris  prorfus  coUabacur 
mdmt^iQ«Hij^.&Dd^  Barcon 

MfpupiUi^i^num.A  ff^od.V'^  in  iraii^de 

pHpill  nnm.  15^.  &  haac  ppiaioocm  Ycriorem^ 

GfifMpt.liifl^ti€ap.^.nMm.$. 7-  &  S.uhi  tiibjuagir^ 
«oa  obltZiCy§. mafculopbjftituf.dfpupill  fubflit.  quia 
vcrbujQ),fKfeircriCy  cxaiudici  dcbcacjuxca />riV^ij^« 
-€iHjdef^rS.in0fculuz4>^^^^ 
fubj9;imi  f  pP^  •  ^  jtt^il^  id|^^uod  io  citu&iaitro  Ii!n- 
J  ^  /  Y/  ^/  pcracor 


cft,  u  t  ciih>*ejus  artatis  fiUi  fmt.in  qaa  i^fi  ceftamca* 
fUm  faeeinciioii  poflhht^paredtci  ei  Bix:iMC;S\xttBt 

tem^ij$,<jixuirn  pubcrratis  fc6^fri]ple?us  eft^  6Sito  co 
'  ttmfott^i  ifi uah^riditas.ff.eodem.  Caecetum  dabi«' 

ibfkt^<<driii>,redTvbl{{tttcre;  api^icflMMMc^lbi 

/titujfTc^ufque  ad  artaDccm  lcptem  andorutn  ,  i|ua: 
"^tcdnpoieiimturin&btiaV  l:jiinfM$ttfiMeit^Mikm^ 

tur  jfubJUtuiflcuiqucad  plenampubcrtatbm,  ncm^ 
pe  ufquc  ad  (iccimum^tartum  afinufldi  ?  Sc^MS^^ 

(kh refpondit HKiroDymus Gi(kt\i%inconf.  i  %^.nu. 
I  iMii.  2^  Qui  dciadc  /V;  conJiL  1 5  ^;#^iAd!^Mi|bicatio« 

•  foivit.  Saiifatibnc  motus  eft  Graru^?quod  cum  hxc 
iit  r^ula>quodj>upiliar]$  fiat  tilque  adpo  bcrtatemi^ 
8c  commifmrtei^fitri^^ldir»}^  ce* 
ftatbi^eoi  hoiUfflt^^f e^eii^i  regula  & MMwilliit 

}>j(o  ufur  Ht  prxtcrca,  cUii?  pupiliaris  fit  favorabi.* 
is  1BUq>  prarfameodum*eft  teftatoceni^^iH^aifl^fa^ 


dcmumpupTll  .ris  m Vcnta  cft  >  ut  p^r  ^dvideat 
.  coQ^afatq;  filio^  cumfil^us  iplctdUifi  uo^^ffiCi 

habct  ur»^ucadpltnampaiE>ertatcaiiptafiimeiidum 
cft  crgoj  quod  ia4  iUild  uf<|uc  ccmpus-^fubt^^ 

yq\^ti\t^[  "  '  "^*'         "         "  • 

'   'fctcdditur  pr}rn^li*V^^^  ,  oc  locum 

habcaccdam>  quandtrfcftatorita  dfxiflcc  :  -  loftm 
^  tub  Ca  i  um^fii  um  tii^tmvi^£«'a(cni  >       Aidui^  fi» 
liusiH^dsdecdfert 

jprdaium.  Hdcctiaih  cafu  pr^efumimr  fubftituiflc 

.  u  f^ucad]pubehatcfli>i:ameif6  iUitdfcoiiotatai  ea» 
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Th.XXiL  dtfKpHlari futfiitutbnei     ^if . 

CponditGi^ziusind.confi  xf  num.  17.  f^Mti,  ccnfik 

■■dkwawfc^qpAgefattto^jnm^^^  propte 

auod dilpoficio fayorabtlis  rcfiriii|»eremr>  & 

(mx  nacura  largc  incerprecatar«,uc  rcfpbtt<^c  Alez.i^  \ 

Ji  fdem  cum  eodfm^^Mlt^Di^eJl.deiurifdiS.cmn.  iudic. 
4^Dcc,in^f§cimdamcquirii^colum,  $duverf fepHm$i 

ir)euminfamrm,hocnomea,  infaDtem.  poficam  ^ 
foitaddemonftranciam  perfooamiplius  fiUif  Apa 
kiMm^^reftriAiTd^pofitafiK^    iUiid  prottomeoi  - 
^ea,  ttoarcfercuradUladoomel;  1  uc  rtliri(5liooem 
operccar*  -  *.  *    .  .  y  '^^^^^ 

Exteo4ifltrliic8tKlQs  aiioeam  kafaeaf  tmm  wd^ 
incafu  qaattdosiefiiacorrifadfxiirett  Infticuo  Ca*r 
jjamfiltummcuminfatttcm»  &  ix  ipfc  deceircric  ia 

Hoc  «cuBn  cata  ^asfiuiifmr  f  toAitdrfm' YoIuiiT^ 
fabfticacrcufqueaci  pubcrcacem ,  camecfi  illa  v>cr- 
bftytuoc&eo^afu.fui  nacura  i|teot.rcitrii6iTe«>  ica 

tnim('iaquu  'llc^  ftxd.^x  vcrba  opctantur  rcftri* 
.  ^fiior^cm.  Cai|ipr^&ccdenaa:comprag^adaactea»> 

j;  ^-Terci6  fiirfcuf,  fi  fubfticucus  non  fit  capax  batrcs. 
"  -dicaciSt  /j^i^jj^  ^^h^ de^vtt^gf^r..     fi^iilar.  Jub^ 

-  ^  Quartd  fiD^tur ,  fi  pater  4epott!itut %  Bam «noc 

t^itamcntum  ejus &titntiitiiJJijai6fili0y§jrriiHm4 
'  jfdeiniujlorupto^  •        j  -  i       .L.^  '      '  • 

> :  ^  (^iocdfit^iviiryliprimam^feAianM 

.fa<5la  eftfubltitutioperfccundum  tcftamentnnific 

-  ttipt9m|/»j$f Jii^af^a9»$t/^.j^'c^  . 


.  Sepcimofimcur. riha?i:Q(iiu$!xeftatorif  naa  fa'| 

.  j^OAMdtiiao^isudittf  ofthiufl 
^i^iBaris  i  &  UocifejureaQtiqao^  h6(tieiyer6  coiH 
fer yacur  ptl^  jiiftbxtfU  iKCfufa,  C^fjkbker.frMrit. 

mmtkm,  q. 5  ^.tic^  ^.JuBjhfMfia,  q  ^  ijn,  5  I<ki& 
^  cftin  riipco  cdUmeriGoperquciclam>  iiarcoL  inL 
mi^4^v$$^^4j^sp»pfU..8c  eft  cbnunaaU.opinib  uc 

/  tnm,ffMeliber.^pofihum,  Fcrnauci.  Vatij..  <fc juccejf, 
prfigrtff.iA^-n*!  f6^  Ca:tcrMhodiccciamho/:in  i^  4 
teonifonmciirpnpilfetetisAaln^Gi^  ] 
j|jd^.5i.».4.  Scdqiudrupcoccilameaco.p^r  coocia  i 
Iftbii^sLi  fiarcoi^  i4  ^       i^uiy&tiAQAi rici ari  vel 

^  Noti6exciAgu,ifar»(liscai  rub{^icuiJjm  cft  .IibC' 

.  iujsacqaiw^ei^rixpef WAkilxuMn  1 
teiiflgiiimr  piipiUafb^&eJcem^i^ 
afujg^c^pupill.fubjlitut,  Et  hoa<][ai]iem  fincdubio 
4Siifl^ciiL4UisiegiQmi^  in  fiUo 

BataraU  4iYer&  £ia(  fencefcittie ,  Bamitiia^tB^.  i.  a^ 
-^«n^Vcxiftintac^civira^  filiieciam  nacuralis  caa« 
Mm  runafi^puipill^i^i quod&^rcol  rc<|uuift>- 
(or  Pd«;comijittoiter  dicit  CoraC  iit  Lkmmmut^ 
.$isinmm.i9J^dtimpuhtr,^il^f$ibfkiiHh  CoDcra* 
S     iriam  rttb  parccm  ccac.c  B^ld. d,Lhumanitatis  Ejt 
r  Jiiaa<dicitciie<:onimafletxwpiaioiiem^olit.OTi^^ 

.  i'Ectnand.YsL{.dcfucceJfpr$grelf§A7'n'SiJycc.conf!i„ 
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tlt.XXLdepapiBanfubJlitUt^^  7ijj 

ittbftituencis  y  vci  ctiam  poft  morccm  ejus  j  aatq 
iAm<a  morcem  filii-impubenSyTci  doncAt^ 

I  cdtivafeiirieiittbiiwtfae  f^ 
p^iiasrubflitaeocis &  iilii,ita ceuccBaM;  inl.  bums^ 

I  nitmuy  ^  craiife^ac  Dd»<  commuf^c^:^c  ccftacu^  . 

'  Bxcm^plari^iabfiitucioclli^aaparencesfaduiifi 
Hfc^rii^fetSfqui  proptci^^fiiforenK  ▼eLiJtom  ttiBMbg 
ifigravcfee&cem,  tcftari  non  pofTunc.  Ecdiftacft 
'  c»cmplari$>quodadexemplum&idiijUtioAiomp 


k*hu$ffMiimtisy  d  J§  imfHber.  ^  dliit fidftit.  quem. 
«dmodumeaimpartAsUberis  t^pubecibuspupEiU 
linceribib^^aefe :  ttat^uvqiie  bobciiAiUbms^^ 
btillsrraridibf  Jeisfiii^^  pbrefi:  >  perinde  fi 
}mpubcreSe(feat)Cum&  hi  propter  dcfciftuai  ra^ 
UotM  ft^jiUicii  t»iUdpCQhibeaatur,/«^a;)ilfi##j^ 
«i9ir%;C€ai|iimiiis& wceptjL  eftfedteom^^abd  fi^ 
utmoribu$introduAumeft>p'^pillopoirc  piipilla^ 
siter  fubfiicui^quodfibiccftamccam  faccre  aequic» 
ica  primQmFnacipisiadiii|a.aiimifianA  e&t 
f];icucionc^rincipali  &  lege  fcripta  iatrocjudum 
eft,ut  adcxcmplum  pupiilifttcioiis  &  mcntc  capcls 


>  Exemplariterlibcrisfubflitucrcpofluncpatcr^ 
tMtctylhttmanitstis^  Cod.dtimpHierv  ^0lii^fi*fh 
fi^tti.  quia  ittim^^lmnaauBi^^  iiicaicniii^trpdttAa 

cii  excmplaris  fubftitutio»  utriq»  parenti  CabUicuc-' 

f o^esminitiUi^ttiaJbLVU^   pai;  ^fUJUucepcxicttiA 


^  papiUaniGia^4.j!^  tJStt  pon 

teft  paccr  fabftiiruetc  cx^pUiicer  ctiam&  Qt  riiht 
ti  9h)c6tispnx&mMtai  cOt  magu<roiftpi»ii|»i<»pioia 

1  $./uhfii$fiti0;if  4  5  .n«i»/x^.  Eiianafi  paccr  fit  pr  odigu^ 
n^fi  ccianx  uc  prodij^ocfaofii^a  boAoiiim  admioi'* 
ftratioeOeeiateirdifta»  q  w  aUtta&Bilti  QkAiAfh 
ncc  libcris  tcdamcntum  fd^ccrc  poceftyCra(r.  ^.Jab- 

ad  (bcu^daMiiipcias^  D^aqgit^^  pocecit  ezcmpUri- 
ccrruh(Hcttec«rDiverGbWtPd.fc^  qui- 

b'uf|^nnexiiltmaiicii}U$ uou  pbflc >  qu;mii  fiCDCeora 
r  tcwt&aiXi^a»^i£^ilA^ 

^mvm^x^f-di humBmtaf^yi^  procediLia- 
.diftiod^ftf  c  tacorcibfiifopeciQru^vc  aoD»>  jU£  fiCa 
:  ftaw^focc^ddiil f  ^;qaadhliaib  6)>iQi«%fiKM|AICfi-' 

tius  inccrprccibus  probaturi  iicmac  ^man.  Soard 
,  Mlj^t^(3w«s^'i^^  Vafqu.  d\il 

fticucre^G^f >  teocc  Bald*.  lib  L  hmnwitatk  >  &  eam 
^  fequiimurf  iucesAlii,^  diqcVaf^^ 
^airiiw^amttnr^ice^  OAchttWcaf  oo 

<^e^e^  hafleieHaii^iici^Mnotcii^ft.aBqm 

'  vqiiiiiac^quodeciamfatccurSoar.£f^  6.SFort.Odd.i. 

^ttM^iCif io  pr^  cafos  ^fourct*  ft 

:  fiWCireriffimamfibividc 

J^^.^^^vMquc  coim^aocjufe oa ttimag^  iecuikdgs  oa« 
, ;  ptias,ocgeftaaflemrrcgulam^&matcisalio4|malio^ 
"ifcftasptflybabilemprudc^iCiftmcvertac^jatcefico  cc- 
iam,  qaodib£|ci^^         ^4ic^cre6Mt)cc  »  eos 

^ttbfticdpe  ycrgifeir  ^  i^^^^^^Q  pnffoimii»  icc 
"xacioocntiiba  nabec»iioile)tidici9  esk»<Hoci0  p^onie^ 


.^cirCttiiifpe<^  ^siaii.^ .  fipcccau  au(i(ua  '^ommu  oi» 
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ftdco  cxtcnditur,ut  fi  matcrpriwfiscitcxcinplarcin 
fobftitutio^oe^deiirdctdfcijai^  craAiic» 

Barc.  d,Lexfkcid,num.  1 1 .  qucm  fcquaatar  cdmma* 
fiitcr  Dd.uc  ibi  £itetur  J^if.  num.  £  5 .  Ripa  num^  eim 
Vafq      r^.Hi^Vti.  Sforc.^d;  /f'^/«'omM$ 
fapra  citati.  Scd  qtardi  liamquid  idcmr  firitipt* 
trc,  utpcifccunda^tjuptiasprivcfifr  pote.ftatcfttb^ 
ilicaeadt?  Rcfpoi^^^  AbgeiiAi.#^j^id^  (]ttad^ 
fion,&  eftrcra  &  commiinisbpin^b  qwftf  &mattt 
jDimncipr^BdiAi.utdicit Vafq.y.^.  ijinum.  ji.  ca 
-jratione^quialtcccpafertmnfitadfcda^  nuptias» 
lioB  tdeo  prjyattf  radtt/islftfatfdM 
ergo  ncc  facultatc  cxeraplariter  fubftitucndi  pri- 
^Tari^cbct.  QUodfiitaeft>  aepatet  noo-perdat#  ^ 
^  «^qr  tc  d^i^atrt  ttc  idetd  dicacttr  argumlsttcttm  tift,  ez 
;  cjuoadparialiocloco  jifldicaridcbcnt»  ^txdJ.ht^ 
vtanitam.  Juxtipiaediiftaitcinqua(r4>£itlias  fu'* 
xiop)s  vd  meftce  tapttt^ 

A-Otttcrqu?  pcflRt  filio  ftbftituerc  cxcmplariter? 

£efpond.Bart.  dlixfrcto.tcnciiiiGct  ita  tameni  uc 

,  <|uoadbottai  patr^  vel  a^Uttea-^di^ 

.  btdsWalms  pr«forittti:r  C«telpr  odWip*tttefiKt 
^  aliuiidcprovcDtaruainduftriateHaborcvclabcx* 

[  ctahciis  dividannirtntierfubftitutosiiiafcdicitefiC' 

tbhnniiih  cm  0  ptlitiAiitt  Rfp.  ^tnumi¥.  ^4.  f^-^  f  • 
^  Cbraf  ^ Lhuma^itattfy  Fcrnand.Vafq  dejuccejffrc-* 
T         ^  7-  num.,jitO'&fcq  EmaB. ioar. iuUit. m4 Gp^ 

'^e^ta]^,6,iiiu$ii\y,lilht\ lfcetatc3Fqttcyeti{^t>dttfti« 
f  rnet  >  uaam  tantttih  fiibftitutioncm  patris  valcrcg 

n  V^iilZcoti.traff.jubJiftfa.  num.^z.cumfs^.  Sfort^ 
Oid.  tr0m^;tiM^^d;i^fr£lud.f^^^  Be 

;  Ouami/J5:  Bt/fttiIriWi^ai  dcBoniWdf^  proC<^^ 
acfccxiftimctinfiJioqUi  non  cft  in  potcfUte>  uc 

.  fdflt-dividaBtuf  .fin  vcrbi^rxiftat  in  potcftatc»  pra>* 
;  jkn^i  ctiim-ftHxftlttttttiipaj^^^  duplex-^in^ 


71^  ;    .^k  liiA.J^uJ^ 

ixikuA^tfistfet^RMtis  S^  hu^iaoiutis  tt 

.   piecacis:'  TamcArcYccaiAhoccommunis  opioi(| 

'  /  fiibfthoUM0eib»f|ii{vlari  ,ooQ  caofideratuc  patria 

|fotcftai»ieacomrtiiHiitertcncri&  vcrius  efTc  dicir 
Capr. dtfsUiifubJHtijiXimfL  Kniovi. Gpmez.  cap, 

Ay6  alii^a  mfitre»  uter  ex  fubibcutis  prserererur? 
Refp.  Gojfna^ifiipi^^^ 

fivftafit  ab irrpi|fa€C|^c^s4(^lg j^iis  pr^^feraciur^i 
uc  praecedcBti  dubfo  di^om  'eftV,  fio  Ter^.at^  avo 
inateroo>rubfticutusa  pajtrcpra^feracur.,  ut  tciUcut 

*  fom»  mmiBf}Xidi  filii  poterofit^patciitibiis  tiixjlofit 
yel  meoce  capciscxcjfnplaritcr  rubfticucrc/  ilelp* 
.  quodAOOjitf^comn^uojtf  QjpfoiqAot^^ 
iili,i.r4^.<jKif  F.ip^4^^  ; .  GraflC 

§,fiibjiiiutic,q.46.  quiaadcixcmplum  pupiilariscil 
ViYeocia.quas.pa£Qatibusfi(j^fionpotcll«  ^ 

'      legicimis  fimd»icemIegtthQnilstaomm>  oepotib. 
&:  ocptib.  eo  farorec^ri:eptis>qa|  p^teft  efreper|;e-' 
|itiisi&xi[ieoce^ctsptiljM' Lixf^Se^ti Sc  cil  coEpmooi*. . 
JSsiiisS^iSfuhfiimthyq,^^^^^  meotis  fi* 

"^vc  judicii  dcfcdum  tcltari  prphibctur.  Scd  hxC 

y .  lOfafi^ot oi^ iftiful^c^t ^WiP^  Y^I  mcrbo aHceiii* 
loE^mfv^  mocimpn^  ceftameotdto  ,  dooi 

.  fuemotraoi  y  quia  ili^a  cqdamcQta  furore  irupcrvc* 
nieace,oon  Cadiuirt^^af..^fr^^x.i/f^^;^^^  ^^.4* 
$cd  qi|id  io;iatiip  %  Ao  p^ai  «poffit  ^bfticaeri|  • 
cxemplaricer?  Angcl.  &  Johao.  Fab.  io/?i/«/. 
uftofn»  (^tXLo  fieri  poflc  ueMnt  exeinplarcm  ful^ 

/  flico4cioem«Rt|ufii:di€ice& 

_  Mm^fotc.Odd.«iL^.7*  Qjj^aiumear^ftciogeac 
nooprocedat  cum  facuus  omnio^  fcnfu  &  mtcU 
U&VL  4M.^%\  qoia t^acaUi\Ldii%:ta  mcocc  cap c6» 


'<.t  .  .. 


t  m 

i 


Uiyitizeu  by  i^OOgl 


num.  ^z.  &  haDc  djftiGdioiiem  rcnm  cifc  3c  tx 
tnenccomfliiiuiiqu'  utriini|ttec|iaijfiMri»esiim  ce^ 

adComcz.d.c.e  n  i.         I.r-^VLA  *  •*  r  '     >.  . 

« 

'  -  Quid autcmin  frenetico?  Vttiwtc  comtDttiiioC 
«(totlmfa.^ild^btticti^bfn^:^^^  |N>ffic^MklitiU| 

"Bald.  l.humMt/af is,h2nc  dicit  eif  combiuiicm  o^^ 
pin:6nem  Alciaud  l  €xffUlo,  ».  4.  Coraf  d.  L  hti$i/^ 

*it/id9.Sfea.Od<l'.  d.    7.  t^uia  EreMtMHis  perpccuo 
4n^rboiibniab'orat.  (cd  numquidprodigo  ezem- 
^lariter (ubfcitttipotlkic ?  Sanc c^ai wfiiniMuit  1 
mfafttttti  imi^^fF  ,c{iiafi  faredlpafiodecir  pft  tI» 

tiummagisfitquam  morbus.Scdcontrariafcntcnr 
Tfa,<|uodprodigQ€ui  boiM  ioterd(n^.ai^fc  pofli( 
iublttctti,  receftieft^qukatiM^ioc^anir  JaCiii^ 
40.  Dec.Tj.^.Rtpaii  goV./ :fA:/^^<),Jaf  ».  5.  Corne. 
&  Jacrpbta^dc  Sandt  Gtotg»dJMpuinaatu  >  ^magis 
tf^mmiitteillifiiteeiiiMf^qUo^i^fe^^  iit  «t 

^.».4i  GommiJbcm  qodqj  dicit  Bcncd.  dttaS.fub'^^ 
fiit  exempL  n.^^^.  Di<iac'  CoySLi^d*tiRaynu$^,!g*ij^  , 
ib^To^s  SfoftiOdibW.^^iu/^.y.  qttibi^<^aiparitar 
fttiriofb  j^R!?^ii/«6i|(flptd^^  poteib 
confcqiicotcrcicxcmplaritcrfubftitus  potc/h  Vc- 
tonl^^uid  demuto^  furdo  ?  Rcfp(m<k^aod  &  iiis^/ 
-««eliipklrhe^^^lifctttti  pdi^t.iifitmmfs^vdrfaidtts!! 


tairdnm^^ienacBaircibr.  jt^cQflMmnejai^opi^ 

-nioacm  rcfcarur  Aliy.  c^>'^.  Lhumanitaiis,  num.  i; 
\:>zc,nutn.6.h!ai!^tk^aj^.^f^si^  d. 


I».  Sfort.OdcL         Scd  niimquid  cxcmplaris  fub- 
ftttacia  furiQiQrplipillo  vcl pufillaf i  ^uuc  cxif 
^  .  4Ulict^rifpCi9^^  pU(^itfi  tc<|airitur 

'    fitic6Iiiitopubei'Csi  Rcfpood.  Ccrtum&itidilbi- 
tatum  eA-ed^pi^cribir^ficJci  p^^/Tc^nfc  rcqgjci  ^ 

y?f/.i/^/>xf^j2.^  h^d^uoqac  una  efl:  dilFcr^^ 
aa  mhilomiiiasu^liam  pUpiUp  fuiiofo  fubflicui 

\  f  ^iui|;c4Mi<!l^^tti^xiiUmai^ 
idfieftpofle ,  quam  feotentiiim  Terioifem  dicit  tc 

/  lcquicur  noTifum^Fcrnand.yafq.  d:§  i  jMmm.  6%* 

^xisx^tat^^     opiniQof ii^'4i^^  nHm..i  V  | 
Jaf;»tfi99.ii.  Ripa  n.  6.  licer^ubiccc,  Paul.de  Cafti^  I 

jwii».5o.Fcrnand.Vafqv*/.$.  i-j.numX^,  Hccc  ipfe" 
r  priinamopinionemprobct>Sforc.Odd./r4S.X^;0- 
I  ^  j 

iM:^d:cap,6.num.\6Ai^ 

iiatur^  dcfciflus  fcil.  pupillaus  ^tas  dcbct  prarva- 
:  Iere&effispoa;iMii^qttamac$^ 
I  M!&^vmm^m/»  in  pupillari  p»tcf  potcl  ^ 

'  fuWiitucre  9  qucmvulci  fccus  in  cxcmplari  uc  in« 
:  fra<f.47*  ^tclli£ctaa^en|ian^cpmmuncm>quan*- 
fikum^Mbttin  poi^|i4€c^i.ie^qaa^^ 

pupjUusnpnelS^dn  potcftatepjitri^yquia  tunc  pu- 
^  ^l^illariccr  fubiUjtainonp^oteil^^^n.^^^^  ' 
4^jjS^i^<)pniq^^  oplo^cHic  ilftftat;^  lUp.  . 
C6in,diLh$0n09ii$0tihnum,  l8.&  quod  ica  commu* 
niter  cenetur  dicit  Bcned«Capr.W»  tra0^  exempLjHbr 
fiiu »«iai>yiiJEedte>b4<»Fafq . d.%i\'j.nHm.  i ^j.^Stoc^ 

j^a  $t  ad  4iRtjyEtudmjWft^u|4^^ 
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%:(jiiarftthneJnJlit.depuplUarifHb(lit.  cifdcm  plan^ 
morfiSjqiiibuspupiIlarispupillo,cxcmplarisfario- 
fo  &mcncc  captoficri  folet.  Vcruni  Mcnoch.//^. 
^.pr^Jhmpt.  49.  diftinguit  aliquoc  cefus.  Primus 
cft><juao(]o  tcffcaror  filiofuo  furiofo  itafubftittliti 
&firiliusmcushcTrcscrrt,  &  in  furorc  dcccHerit» 
fubflituoCauim.  Hoc  cafu  dicitur  fubftitutiocxi 
empLiris  vcrbis  fingularibas  fafta.  Ita  traJiint  Zaf; 
in  traB. de JnbjlitM  (it     exemplari,  num.  \ .  in Jin.  ^ 
Didic.inccfp  RaynHtittri  ry  ntim  <^  verf.  yjitexem* 
plaritiderejlam.  Sccundus  cltcaflis,  quandotcfta- 
totitadixit  ,  filio  meo  furiofo  fublUcuo  Cajilm; 
Hoc  fVnc  cafu  dicitur  cxcmplaris  cxpreffa  veibis 
fpecialifciisfjcuri  pcft  aHt^safiiraiavit  Didac. m 
eapi  Kiijf7}utitia^^.6.num^.i>erjitem  exemplaris,  cuni 
coim  ccflatbrnon  dircrit,&  fi  filius  mcusin  farorc 
dfeccficnr.    Scd  folum  fiiroris  mentioncm  fcccric 
in  nominationc filii^dicitur  vcrbis  fpecialibus  t^n- 
^tum.  'Cartcrumabhacopinioncdiflcntiuntin  lpc- 
d e,  R  u  i o .  in  cohJiL  i  o  ^  jftim  z  i .  ^verj  H^c  ^bji.it  dum 
^dicebatt^rjfb,!.  t^t)j:c.tn  co?ijioyn.xj:libii!^.  Tcr- 
tiuscftcafus>c[Uandol^ltacor  habcdsduas  pIurcA 
Tcfilios  furiofosicadifpofuit.  Inftituo  Titium  (Sc^ 
vScmprooium  fiiidsmcos  ha^rcdes  >  8c  cos  inv:ccm 
fubltituo.  Hoc  cafu  dicitur excrhplaris verbis  ge-  • 
ncraltbus fadta,  ita  Barc.  inl.exfa^o\'nHm  i^.  (j^in 
l.LficiH6,num,  i^^Jf  devulgar  ^pupili  Jubfiit,  ^alii 
mtilti.  Eft cnim ha^c fubflii^urio  compcodiofa,qu5 
&cxemplarcmc<)nunct.  Qu^^ttus  eft ca(iis,quaQ-^- 
do  tcftator  fiho  furiofo  nulla  furoiis  mentionc  fa- 
£ta  fubftftuitcos;quovlcxrhandat  fubftitui,fratres 
ipfius  furiofi.  Hoc  fanc  cafu  prarfumitur  tcftaror 
YoluifrcfaccrcfablHtuiioncmcicmplarcm.\Qiiin- 
tuscft  cafus,quandoTcftacor  dixit,  &  fifiliusmcus 
deccfl'crir,ci,vclfibifubftituo  Cajum.  Hoc  ctiam 
cafucftcxcmplaris.  Scxcus  eft  cafus,  qiiando  te- 

Z  2  llacor 


j(kipi:ua(ui>IVicuit:  loftkiio^cmfcoiiiujQQKfitiUA 

'  boflQa  siita:<|an.  &  difl^biii  paupciribQS  pro  :^ivUn^  * 
mca.  Hpc  cafu  fubfticutipha^c  noa  cft  pupiU^is» 
/fecl  ftdeicommitr^ia*  «/lcav^rpfppudic  AmfihQ^.  '9 
fenfiLZ:  Dificatfa»  quxftioms  >  WiM^ 

«^,  |;j(>^^r^riii^4f/<9.  Cumcaimvolqeric  ccJ^lacor  bpna 
diftribuipaupcribus|^ip;fAi|j9a^^^  ,  fe 

>  AOH  &^e^6ibitit^ioaeiiv\«i(cn^^  /  qaa  ipfi  i 
.   furiofo  fuccedicor ,  &  proptcrc^  circiic  bbnafurio-^  I 

iiracuc.lioii  ppciiiilec  ccftaij<M(,e|:og^xe  |iaapf^|;itta 
^ctamfl4apr6p4a»0itmel|g«i9oiyn^  pojEr 
dctczVu^si^€.i$m€ffftHf4mday  i,^ii«/f.r!&  Aochor* 

Jfcciicifyiji^alii.  Scpumu$eft  cafus  ,quando  ceiU- 
V  CK  ita  ^io  fttticiM  fab^iticiuc*  ,£t  poft  cjiis  nfiQin 
,  temfabttit^o  Cajum  vuIgarUer  &.pec>fidei€€|m«^ 
mi{tlim^&  proiiibco  bona  alienari  pcrpecuo>uc  cor, 
Cocfari^oiiQ^at infami|ta^-  Hoc  inc^fu  nc  ncfl^ 
emfdareink.»  4^drfidai€p^  rcfponderi^fljf >  ] 

X)ccJn cmf.j 7  i.n$m* 6,verff€xto  ^ ultimo ,  infin,^  \ 
e>  Gi^t,i0iionf  i ;  4. 4  ykk.  k.  ^])ia$iiraciailla^9t. 
MHtitai8.6g  Qi#cac4ub(M<an 

'  rniflariam^cumper  eam  confervcncui  booaia  fa^ 
X{\ilia,ucrefpoBdcruDcQ%^r.MFt^0/^^]4.^.%;r^^ 

>  cj9mpend:os^|i[ib(Ucttki^fi^^& 
xipftrinxiCitCnamcraQdo  fpecies  fubfiif  ucionui/iem- 

;_p^  vulgarigBp^j&ildeif oipmiilaria,;^^  v^Wr 

fef|tdecf^impi;ici.Hociao€c^ui^^ 

cxemplaris.  Ica  Bald.  6c  Ruin.^  Pcd  cQnfi  o  3  •  9.  S  • 
'ii^.4.Nonusi^ft^3ajfii$»  ({aaiido^^^^Qfi^ibiiicuic  ii* 

lio  fifo  ^iofo^riim  0caiiMtn4p.  oaei(e  r^ftitoWMMr 

fidcicommifii.  Hoclanc  c^ifanoo  dtcicurfajdacX'^.' 

eoiplarii^  j  ;fjp4$diuepmmii|i)^,c^^m^  , 


Tit.X^XLdepupiUan/iihJlhuttonel  72» 

potcfl:  Ipfi  furiofo :  ficuci  in  pupilJari  fubfticutionc> 

inquapupiliusgravarinonpotcftoncrcfxdcicom- 
itiiai,LcohAredi,§xumfiliA.ffM  'vulgar.&pupill  rttb- 
flit,  &J,ex  tribti,,  C.d^inojjic,  tejlam,  Quam  tamca 

rationcmproccdcre^qaadopaterin/t^iuilTctipfuni 
Alminfolalcgicima.fccusfiulcra.  Etpropccreatra- 
dicioBaId.&Dcc.rcftrmgi&incclIigi  dcbccquan- 
dorcIiquitpatcrfoIamIcgicima,fccus fiulcra  cam. 
r>ccimuseftcafus,quado  ccaacorfiliofuriofofub-* 
fticuic  Cajum^quedcindc  gravavit  aiced  rc/titucr 
rc.Hoc  cafunondiciturfada  cxcmplaris.rcdfidci- 
c6miflaria.ItaBaId.tSc  Dcc.&  Socin.Jun./;?^.^^?»/: 
jo  5 -n.  I X.  Earacione  motifuncquia  iixc  lubfticu- 
tionisformula  non  con  venic  cxcplari,cum  pcr  cam 
fubftitucusgravarinoapofiitoncrc  fidcicommilTi, 

Quicamcncafuseftincclligcndus,quandocclbcor 
inlrituitfiliuminfola  cjuslegicmia.  fccus  fi  ulcra, 
Undccimuscft  cafus,  q^uando  ccftacor  voluic  fibi 
in  bonis  fuis  propriis  fucccdi,uc  fi  dixi  c ,  &  dcccdc- 
tc  ipfo  filio  meo ,  mihi',  &  in  omnibus  bonis mcis 
lucccd^t  Cajus.  Hoc  fanccafunonprasfwmicuris 
Gajuspercxcmplarcm ,  fcdpcr  fideicoramiiraiiiru 
fubftitucus.  Icarcfpondc.unt  Dcc.Socin.  Jun.  & 
Roland.aVaIU^zr/3oj.;;^.i5./ii.4.  Namformula 

hxcnon  convcniccxcmplari,quanon  ccftar6ri,fed. 
furiofo  CncccditnrJ.exfaao.ff.de  'vulg,  ^ pupiiljub^ 
fiit,&  Lhumanitatis,Cod.deimpuber^^'  aliisfubfiiu 
hunc  cafum  dcclaravit  Mcnoch.  inconfi  205.  num. 

5  5.  procedcrc,  quando  ipfamcc  fubftitucio-,  . 
ncufuseft  tcftator  pras:di6tis  vcrbis,  fccus  vero  li 
protulittantummodo  ininfticuc^onc  i  quiain  fub- 
fticutioncnoncenfcturrcpctita. 

Sun t  autcm ccnx  pcrfonx  a  Icge  cxprcflx ,  qu^e 

idcbcntfubftitui,nafifuriofushabctlibcrosJiifub- 
fticuendi  func :  fi  vcroaonexcanclibcri,  fratrcsi- 

pfiusfurioficifubfticuidcbtnt,quibusdcficicntib. 

Z  2      Z.  pOlC- 


"pdierfCfatotrubftitaeretiuorcutiq;  yoluiitijt^ 

.hktrcsoccurruncquaiHoncs.  Prima  cft,  fi  filius 
foriofus  Ycjmcnct  icaptus^ha{>eacmittcm « an  patcc . 
poffiteiftbfticitei^citclii^  S  fiimtt^M^tte  i  fit^ 
quod  pofiit  matcr  pr^tcriri  tcncnt  Nicolaus  dc 
M^ua.  GuiHcIm.  de  Cuma.  BarcoU  Jacob«  dc  S» 
GeotgXlw^^Dec^JOMtk^de  Imai;  Alex.  ml:  ^xfiiS^^ 
ffjt  vHlgAr.& pupitt.  AngilCafkcnf.Saficiet.fi»  J,  l. 
hum4niiatisy  Fabcr.  in ^.qu0  ratione,  Infiit.  depupilt. 
fuiftit.  Gi^S.fuhfiiiuthiq:^7.m  ^.nmfj^dcetie  ver^ 
JbM^^effijfayC^BtxA&c^^ 

ilitutionc  papiUari/itarn  fubftftutionc  cxcmpla- 
ti^  cumad  cxemplum\&  fimtliciidmcm  pupillaris 
fiein^teAi:  Vctum cbiicrafiiaiti  ripiiididMniiraml 
matcr  non  pflffitprajtcriri^tcttcnt  Baid.Sf  Jaf.  indM, 
humanitaiUi  quia  cum  i\f  fubfticucAdus  foiter  ^  cr-' 
gd'a  fbrtiori  maccr^uiriii^cccffionecfpti^r^^ 
fitlftamopinionemcflctencndamiftjudicando& 
Cdnfuiendotanquam  Veram  &  xquam  V  m^xim^ 
Mi|iifta  fubitittttiai^Cdl^iaris  fnadfctif^riii  faamar 
nitate&ibqmfaitej&^casdcmrationei^^tfi  ^ct  di^ 
cendum,  quando  matcr  fubftituit  fflio  ixiilcntc 
^  patre,qaia nonpbflcrpatrc^mprxccrirc^ctijiil cba^ 
^^aiiatecfrccdiecadOm^ 

ncm.  Alccracft  quxftio^iitimquid  omncs  filii  fu-' 
riofidebcntnibfticttio  atnycro  ruSriat  ununi  ^b^ 
O^xiitc  ^  aUok^pr^tcHre )  Htc  failt  bpinftMidii^ 
•  nam  (^uod  nonnulli  filii^fiiriofi  prarcctiri  po/Gnt» 
vt>luit  %\c\kAX^M^\imhAnd.lhumanitatis,  8c  hanc 

hmn.  5  7*  'Sed  cfontrjuiani ,  quod  accfcflcfit ,  ut  o-* 
:  niaesfuriofifilii  vclcx  juftacaufacxharrcdctur^vct, 
Xairem  in  rc  certa  infticuancur  tcnctglofC  io^./l  hte^' 
.  mknifktk,    ffart.  ihiiex faSo.nnm.  \  1    fian^  dicic^ 


cpmtnuncm  clFc  opiQiontm  Dc^  ind.  l.hum^nita^ 


N, 
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ru.XXhdefUfiU^nfibJHtutiqne.  Vi/ 

Beocd.  Capr.  in  traS.  fubjlit,  exttnflmf. num.  84*  & 
<;oipmunrrn&ac<]uiorcm>aciopua&0jurisv3ej:io« 

57.  occxcmplareccttan^cocum  prarccrici  iojuftum  . 
&t^\^}s^t^^^S.^Jf^i^fiitutU^^  Tcrtia- 
^ttaBp:icNeft»qiM  fr;^|ces  nocrubiruaencUa  fitdii^ft«* 
gueQduin^^)dofiibftic«u:i€>£acapacreatt 
fiquidcm  patcr  facic^  fubfticucodi  fuot  utrinqac 
conjttA^U  vcie2i>Arencc^;^ttacou$4:onjUj(^i,  a« 
cof^tfascferopaterlubiii^ieteiionpoii^ft^  " 
cafij,  fini^^itcrfubfhtuaccciamucerinos  fubflituc-»  * 
l^f^dCLOgicuCtjUaircU  communxs  Gx^l,$»^j2iiS^;i^ 

h  Ad  Jj^cfubfticutioacmcxcmplarcm  rccjuirun- 

tftjT  primoiAiliSi  (^ii  (abftituituriit  dc  libcris  tcfta* ; 

coii%i{^.^ft  cpmfnui^^^li^xair- 

SpdJlicQCcuxruac  Al^uot4}^  Pnmaeft  > 

aQna^Uralibusctiamcxcmplaritcrfubiiicuipoflitl  ^ 
Jfy^Xt9^.Mkexfaclainji^^  poflcaoa- 
tlMli  p?cre  fiJiio  oauiraU  egcemplarein  rabititntio* 
ncm£cricxi(limat>  accc(iuntBaId.  Saliccc.  Corn»^ 
ni^m,^^i^num.ii,Q\}tf,Jj\in  num.  ij.  Jobao.Co-' 

inih$mtnut4UijiCJeimputer.4i'i$l^^ 
JU^  AntonJumx,intraSi.  deexewpLKHm.  6$pfz\iL 
JLcooius i;2 trM^^exempLnum^t^.  ficiuncimma-- 
fd^tbi^aarjusomDeiiiljkiifiiicinodiquau  pupillaris  , 
rublilitutib&is  commVo ta  atque  archtcctnra  cit>nia* 
I^CQofi^ucanci^mccisifo*  Acconcrariam  opinio^* 
ii^,^aodelpQimmn  j^awcali  pacrc  filio  namralT 
cx^^liii^it^r  rabAicbh.ncp  poffit  ,a|[erm  AngeU. 
IjpoLCaman.  Arenq,  Alcx.        iS^Jaf. zo. 
Ripa  num.  5  7,  in d,  L  e^^fnch  ;Polic.  de e^empLnum.  ' 
if'^'^{^i^epumpL9i9im*4.G^ 
40,num  i.  Hascpoftcriorapinioabfqidubiopro- 
cpdiciaiilip  cd^d|iliQ|^/9^€oitu ,  qui^  fk9fS^M*^d% 

Zz.  ^        .  qui- 


*  * 

K 


ji6       Ijk  I.  dettTtm.  Vduntaf.  '  ' 

<i^ekn  ftiitfifM;  flie<fim  qaod  f  e^ickiiai»fe4fei^ . 

ftirjita eft  commanis Graff.  §  fut/thuth,f.4o:nu.  j, 
SaQ^ma;cer .  qas;  lcrnpcr  cecta  efl:  &  dcbcc  eciam- 
ttlxnqiieref^enif'le^cirhtm'cfc^^  ipuriis^ 
Jlifi  fit  Ilhiflris ,  libcris  naturalibus  8c  fpuritsfub- 
itinterepotc(t:itacit  comnmnis  GraflT.  §.  fuhfiitu^ 
thiq  i^h.i^tm:4.  Alcera^uaeftid  eft  \  ;A0^1fd  c^»^ 
redaco  fi<hi  pofBc  etcm  plari^  fobftit 
iliocft  valdedubia ,  fcH  frcqucncms  obtitiuit noii 
foSct  hzxtin  d-Uxf^^nunki  9*  8c  eft  c^ooman^' 


tiu4^§,€,num.  %.4^teftament.  Gr^ff%  fubftttutio  t 
40  nu^»  j.  quodiegitimam  pottibaemfiHoparer 
fQblHma)sreli^D^ueredebefit,&  hai^^^ 
tcntia  f^pillaris  &  excmplaris  fublHtutio0is,quod 
in pupillari rcqujxiciir,!»: filiusfic vel infticucus  vct 

,  t^bitrtdAttts  y  lia  excSiki{ilMj  ittxh  nc  6mBin&  fit  in* 
iiicutus.  Tercia  quafftioeft;  nu,mqttiil  enmplatis  . 
fubftitutio  furiol,o  pupillo>  v^i  in  pupillari  «taec 
ctiftcntt  fietipoiBt^^  ficttttopttpillarii:e^ifacari.* 

,  vt^Qt  filii  impdberes.Ettercum  fttbdsbicacttm^ell^ 

etiam  pubcnb.ficri  polfc ,  ncc  requiri  ut  fint filii  itt 
pupillari  anacerJS.  qua  ratione  >  Inftitut.  J^pufill  Sc 
fiase  qQdqueuQaelt  dtfI);reQtta.  'Sed  fifilias  vtd^ 
lciendcnseflimpubes&  fimilic^rforiofjs  vcl  mea- 

,  tecaptuS|  &  pacer  vclarcendcQseifaciat  fubftitn- 
tfcHSihisn  em puptliaEis Vet  excmpiaris^  &  it  eft 
ittpbteftatc,  &  fic  pcrfonii  cui  potcft  fieri  puptt- 
Iari$>&fitcum  |imitariooc  tcmporisi  &  fic  i^fra 
ptipillareti)  ^tfracehi/^encpiipillaris  >  quia  cliteibi' 

'  lOOQcfi^ar  fhip)e3rdefi;<Stii4>  6t  cauOeefiScieiiditpa^-' 
tins  praryalcr  t>:uuralis  ,  quam  accidcbtahs.  «r^. 
iiquihAbetyf  difutel.  jtvelp  fiat  fintr  iimitatioae 
tempocis', iimilicer  iucriaW^pu  pupiHam  aDCfttis 
cflt  fubftiftttio  pupillaris  ,  poft  cxcmpIaHs  ,  &- 
cfFc^useritiTi^kimas>q^i^  eoin  cafu  >  quoeftf  u- 
?  l  •    '    '  piiU- 
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piHaMs^pbrcft  patcrfubftin3erc>qucm  vel!et,fi  vc- 
r6  cfr  ckemplaris  ccnctur  .fabfticuere  liberos  vcl 
feititr,  Ii'c0s  faabct  Aficott?G6fntzv^*  r.vfii^. 
num.  S.  ^ibidemiHaddit»  Eman.  Saarez.n«;77.  ip, 
^ccandd  ccquiritur  ad  exemplarepi  fabfticucib*' 
j^m,  quodfscttiezen^pl^trica:  fubfttctii^pfloilift^^ 
^iN:  iii  pQCeftatcm  fui  parris  ,  ^ifl-m(ycccm  avi 
'  rubfticuencis;  ica  cft  communis  opinio  GrafT..^. 
.  fHb/istuM^qutft/4j.  ctM^Uycv^  itf '^lts  fttbitica«- 
iionoftTtyiaii^  itjrx^cdfriitf  fdptcr  Vlcfcdtann  in^B-^ 
ns,  fcdalia etiam  raci0ne«  quia  eftin  potcftatc  al-. 
ccritt$.^Dr(rcnciuDtRip.inv^i^;/.«^j^^^  tmtifk  69^  ^ 
VtmttitdJV^kCdp/ueeeJf  progreff.i.ij.  k  3  ifciti^' 
rcquiritorut  furiofjs  infurorcdeccdat,  Schneidr 
win.  inprineip.deexempUriJubfiitUt.nHm,  voAnfii^^ 
ihtMepupMar.  fubfiiii^K  .  Qudtco  rcqb^irtturatpa^ ' 
ter  fibi  ipfi  faciat  teftamcntum  ,  ^cuc  de  pupUlis 
jdiftum  eil,  Scbacidwitr. diSi  lQc.  , Vcrumjut  is  cui 
csdmplalritcr  fabfiic\ii€ar  fi€     potcftatc  fubfti^i* 
ti^m^n  rcquiricar>  itacftcommuais  Gtaff/$, 
fUhfiitutio  >  ^u£lt.'^i\  Effcdus  crcmplaris  £ubfti'^ 
tutionisf  cft  >  quod  (Ut^ttictttio  citcinpIiBria.cxfrcr-* ' 
Ikc^kitiiicatta-citiamvulgarcin&pupil^      I>e . 
tacita  vulgari ,  quod  contincatur  fub  exemplari 
cxprc^a  >  afticmamnc  h^xt.  inL  ex  f^flo^  ntm,  f^- 

0die^tg4r.  &  puptUdt: fubjHtMt:\ibk%ipi  mm:f9. ' 

^  hlcizt  num.jo  verf  fedtjuidin  c/^fueMtrario.  Bc  ' 
Rip^c|^£icm  fcnccntjagrecenfet  Imol.  incap,  RAy- 
tmtim^dktttftM^  GutltcHn.  Be^cdi&. 

i»ikt  d¥  ^empUri.  Ec  idem  fcripferunt  Bal)d  h%  l. 
hummitatii^num, 5  ^."verf.cSlawquAro ,  C.  de  impH" * 
&jUmfi$hftit;  ZtiMtraa,  de Jubfiitutknihm  wM , 
tit.dusStm^Uri y  nuMl  t.  dSll^  h^jusliinccbciaB^ctfcft 
rario,  c]uiaexcmplariseft  incrodudla  ad  fimilitu- 

'4iiicm  pupillaris^  ^.qustrffiioney  Infi^^  deft^i^arn 
fubfiimti  Atquicxpt^Oa  pupiltatis  cramM  ▼ul*^  - 

'  .       ,  *  ^       .  /  '  •  .  • 


 .4)^w^^^Pbi^^^ 

ipfam  vulg^icm.  Otc  expxjciracxcmplui ,  qaod  co- 

^kM^rq^G^^^mfftk  &  alii4iubfiitut^  9C  Imol.ifiS., 

,  (i^bjq.liberv6,nHm.  54  &  D/fjdAC  «/^  §.6\«i«;w.f » idcin 

^tra^^decompendiofajutjhtujioni.pars^i^^^q^^     $w  Et 
>  hujus  fcnceotiariatio  eil  ckra        excmplaris  cft 
intfoiiucia  ad  fimiliii^iecib  piipiiU*is^  ^i;  gawsf 
proVid«rckcopYil|crcji*l!St^  Qucinadmdr^ 
duinxigx)  icx  copjcdluram  facic,  paticmfubiiicuc- 
ti|j:Yalgaci«i:fiiia#gm^  fubUuu^ 
^  tk pupatafkecrtfi^«rt4ma^is  quaiido^fobfticajt cx- 
^  cmplaritcr ,  cum  tam.  pupilUriS  <juam  cxe(»plaris 
.  tcn  dac  ad  euRcUflo  fio^jpa»  uc  prayideacur  JiliQ^  qui; 

libin^uit  ficcrc.  Hxc  tamca  <lcclafari»pp^uoc 
nrulcisw^afibji^  >  ficucij^u^fiai  d^clauvi  Yutg;^rcai^ 

concra.' •'•         •      ••-■•v^'*'^    ^  '  *j  \  • 
\  *S.cd.qua:IUonis,cfl:,  an  tacicacxcmp laris  fubfti- 

^  tqrio^iCY^kidai^m  £i  iicuci  cac  taif  i^ill^. 

n^nisxeludiiinaeiremi^        excmpUrts»  q^em* 

admodum  ir?  fpccicfcripferuncBait 
■     'fy.de  vulgAr.  itl^f^  ibidem  Alcx.. 

hutf^.^  7  Jafiiiiii»  4t.&fi:ip>  num.  8  f .  Za(;  «^MMAire. 

ft$lfiitH$.  in  t:t,  de  exefn^ttri)  num.  8.  in  Jin.  Grac.  in. 
covf  i  y^^num.}  L.ltk.  i>  P^ul.  hcaB»^m:tr^a3.  dejub^ 

iutkp.R^yntmu44,6  nuni  6'diBt^am..^vCi^\io%xtr, 

dijnuv 


tutafp.pjstyntmu4,^,6  nuni  b »u9t^ium.  .^vkx^i 
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cpntrariis  conjecfluris ,  ficuci  oc  in  tacita..p,upil]ari 
dixi.  IllxcDimmuita:  conjcAurx  rcpcti  hic  poC?^ 
func.  Porroinfpccie  liujus  tacita;  cxcmplaris  rc^^ 
Y  fcramduascoDjcduras.  Primacft,quandocftex-.| 
^   cmplaris  tacita  cempr chenfa in  compediofa.  Naai^. 
1*  cumha:chabcar  vimcxpfcfra:,cxcluditmatrcm,icX; 
rcfpondic  Grat.  in  d.ccnf.i^ 4.  num.  41.  lil?.  i,  tuncix 
fA^iJpecieibipropqfita.SccaxxA^  cft  cpnjcftura^qua-; 
-  do  patcrfiiblticuic  magis  dileilum  ,  quam  ejus  u-; 

xprcm.  Nam  cuncprsfumitur  voluilfc  cxcludcrc, 
\J  mati^cm.  Itaiu  fpecic  fcriptum  rcHquit  Salicct.  in^ 
Ihumanitatisycalum.penuh.  ^uerfiquAro fexto ,  Cod.  d^y 
impuber.^kliisfubfiitut.  c^uicommuacm  elrc  opi-/ 
mpDcm  dixic. ;  ?  •  -  v,  v    »  -     ■ ,    7  f  " '  \  -"i^ 
'  \,rinicur  cxcmplaris  fubfticucio  Primo,  quando; 

fu/orVcI  morbus  ceilat  >  Z.  ^ a;  J^5t? , de  vulgar,  ^ 
' '  fupilLfubjiitut,Lhumanitatis ,  C.    mpnber.  ^  aliii'^ 
'  fubftitut,^.quarationeJnftit,eod,     j,:"-^-]'.  '  >    ;  » 
,  .  .2  Cajcerum  dubitarifolcc,anredcantcipfo  furorpr 
;   rcconvalcfcat  ?  hic  diftinguendi  funt  aliquot  ca-. 

(asMcnochJib.^.pr£fumpt.]o,num.u  Primuscft^ 
cafus,  quaado  furor  rcvcrfus  eft  vivo  adhuc  ipfp^f 
■  teftatorc,  qui  dcceffit  cumeodemtcftamcnto , 
ca  mortis  fua^  tcmpore  is  filius  codcm  furoris  mor-> 
bo  laborabac.  Hoc  fane  cafu  cxcmplaris  ipfa fub* . 

-  £licucio  dicitur-Teconvalefccrc.    Ita  affirmarun^^ 

.   GuJic]ra.Cun.&  Rayncrius, quosrcculit  Bart.  ind.A^ 
'  l.fxfaSoinum.4Q.  Digeji.de  vulgar.     pupill.  fubftit.^ 
EctpfcmccBarrolhunccafumcontirmatafortiori^ 

.  Cum  f  utinfcqucnti  cafudicam)  affirmet  rccon- 
T/dpfccrc  cxcmplarcm  etiam  fuperxcnientc  furorC; 
poft  mortcm  ipfiustcftatoris.  fiandcmfcntentiam. , 

^  m:ii\i{cllius  fiohiyitLton.  in  tit.de exemplari^num^ 
%L.i8.quicarationc  uluscft,  nc|iipc,quia^oucc  vi-f 
f ic ipfc ccftatornoh poflumus diccrc fubftitucion^ 
ilumvcdilpolitH^ncm  vcldcficcrc  vcl  locum  hz^: 


Wre?Cum6mi<rafteDtiD  pcD'dcBtcd6nccis  vivlti 
'cxquo  atribulatotfaeft  cjus  volucas  iifq;  ad  m^ac,-^ 
$  .^mU^^diiffMmefi.Uj^.  Utf ^e^Uicec  fiirfoTtis  tiVd« 
cei(lat6te>cffid{itbrfaffas  metttf99dtt4mbti-4ieerefi$ 
poflumus,qwdccilct,  vclcxtiDguatui  ilia  fubfti- 
,  tiici6,qtia;  imoquiim  coepithabctc  I  ocum  i  fed  attS* 
'  £tiir  tempflsihoitis  teftatorh  ;^  qid*fi  11  bn  m  o  tavie 
tcftamcntum,dicitur  vcllc  cum  co  dcccdcrcatquc 
itafab(litutiGn€liaoc  valcrcfi  d^Du6rciacidit  fu- 
rotemis  fitiiistm  iaAa^ft  fttbiittttHa.fit  iAth(M^ 
jajaixitLconius;)ilIajuuaqua[rdicUDt,fubftitat!oac 
exenipl^rcmyiuficaiari fupcrvcaientc  fahitate ,  lo- 
4{iiantiit>  de  (W^tit^ '  fiiperyeaiej^ce  po^fi;'  mottem. 
^teAatoris.Etifll  hocpriitiocafa  non  fiir  dtftiBAto  , 
0aod  brevi  vcl  longointcrvallo  filius  rciDcidtric 
&iiifiioWh  i 'cam  cadem  foratierio  iitr^qaecaftt. 
1>ed;initdfhici^fa$,  utloctmibcAiiiiibeac)  q^uan-^ 
doccfravitfurorvivoparrc  &  filiofiii  juris  cftc^lo. 
IlacHieronyiil.Verius  ind  l.exfA^oyn.  5 1  j*  XJuod 
cr^o  carbi^e  pf0b«biK  dnbitatt  6tie;eaffn  filfase^ 
Ausfic quodartimodo  cxtrancus ,  cui  paterexcpU*» 
remfacere  noa]potcft,&  ideo  ciemplari&jarn  fadtt 
yotrair.  Sectiadds^ftciftis»  quftirdomorituo  ip^ 
tcftatorcccflavitipfcfurotquitamebrcvi  tcrfipo* 
re  rcverGis  c(hHoc  in  caCu  cicplaris  recon  valcfcit* 
ItifchfauiEit  Bal<t.i»  /  hhnM^atiifnfrt^Mimpu^ ' 
.e^  aliisfuyfiit  4t  1  bid  M\ttt9U.  ^.wtfltirmprt: 

7?3umqui^ro,8c3i^trti\xs  Anj^cl.Arct.m^  qfiamtionc, 
immxM  Inftit.  depufnB.fnhfiie '  7.tl  intrmQjfidtfiimi* 

niantiar.  i^.Vigl  m H.^-qn^ raii0neyinJiH.(^r>idxc. 
in csip.  RaynuttHS  colHm.  ultim.  verfutuUinhtifi 
tfiteioMettfiffin-f  fittoilenfi  <ii(Uad;toaeQi  ad  tem 
propc  facit  Alb.  in l precibwynHm.  8  5  infin.  Cod,  dtj 
impuber.  ^  aliis  fuhfiitHt.  qui  quidcin  inccrpreces 

hociiicsfuadteSltaat^tteiMa^reifai;^  opi^ 
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nioncm,quam  in  fubfequcnti  cafurcfcram.  Et  hu- 
jusfcntcntiaj  cacftratio,quianon  diciturrcccfllflc 
qui  hTZYitfiicycTCuSfLplerfrj^  ff.de  rh.nupt.  quolo- 
ciMarcianusrcfpondit,  muhcrcmnon  ccnfcri  di- 
vertiffc a marito,  ad qucm brcvi  revcrfa  cft.  Etfu- 
rorilIc>  ficcelTansdicitur  potiusinumbrataquicSr 
quam  mcntis  fanius  xcllhiizsiy  ^  m l.quod r»eo,§.j . 
ffdeaifqHir.poffeff.  Nammorbus  furoris  &  infania? 
Ibi  naturainfanabilis,  durarcprarfumitur,  &  fi^li- 
quacxtant  dilucida  intcrvalla  ,  ficutitraduntJaC 
inl  furiofo.num  y  ff.de  iis yCfui funt  fuivelalien.  iur, 
Dcc.inl.furtofum ^num.  it.  Ced  de  tejlament.  fa- 
cer.  pojf.  Et  hoc  in  cafu  intelligi  potclt ,  /.  cumfi- 
Iri^yjf.de curat.  furiof.  ubi  cm^^toi  fanofi  ^  cui  racn-. 
tisconvalcfcentia  ccfl'averat,furorercpctito,idcm 
dicctur  cadcm  audoritate  tutor.  Intelligi  fknd 
poft  quandofuror  brcvi  temporc  rcvctfas  cft,  fic 
etizm  J  qfiitertiana,ff.  de  Adilit.  ediSi,  incclligitur  , 
cumibi  dicitur:  qui  tcrtiana  aut  quartaaa  febri 
vcxarcntur ,  qui  ve  comitialem  morbum  habcrent, 
ncquidcmhisdicbus,quibusmorbu$  vacarct>  re- 
Q,c  fanidiccntur.  SiclanchictextusintcUligitur, 
quando  brcvi  tcmporc  morbus  cft  revcrfus  ,  fic- 
uti  ad  rcm  noflram  cxplicat  JDidac.  indiB.  §.  9-. 
infin^.  Quandoautcm  dicatur  brcvi  tcmpore  re- 
vctfusfiiror  jjudicis  cft  arbittium,  cum  jurc  hoc 
defiDitum  non  fic :  ut  ftatim  dicemus.  Tcrtius 
cftcafus,  quandomortuoipfotcftatorc  faror  cef* 
favit ,  dcindediu  poft  ircvcrfus  cft.  Hoc  in  cafu 
cxcmplaris  nonrcconvalcfcit.  IcafcnfcruntBald. 
&  Salicct  &^pcrrms  ADgcl.Aret.Zaf.  &rcliquifu- 
pracommcmorari.quihocincaru  fic  tucnturopi- 
nioncGaili^lriii  Cunei  &  Rnyncrii  adverfus  Bart. 
ind.l.exfa^Oyn  40.  qucmcommpnitcrfccutifunc 
i^eliqui,  ctfi  alitcr  dlftinguat  Hicronym.  Vet.  in  d,L 
ex  faclo^  num.  5  1 3  ♦  &  fcnfic  Albcric^  ind.  Lprecihu^s^ 


..f^rimocaratiooe  &argumcnco,  qaod  rublhruao 
femcl;e;^ci4AMa^Uus  r  e  y  i  y  i  fc^^  fioo  gotei^  • 

cxcra(9:a  dicicur  rupervenieace  fana  mcncc,  diSl.l  n 

ifjpfiTii^iNec  kic^c  p  ugaat  ierpoi^.Bari»ciu|i'iUT 
nix y.^tam noa  efleilhai  minorem  propofi tioncm » 
qucrtl  rcili<;^(  Q|yci^^4  fic  i^bUiu^iaa  fuf  cr  V  ci^i^ 

fana  mcot^^yMlf  i^qo^^  ^mn^Hfi^ui^fi^ 
fecLccfiat  arq  uai^iii  fuip  ;aCb  tuaoet  ^Jiir^eitoiCrii 

IJjumanirath,  '  :  -  /  - '    • " 

'  /Hagclapcrcfponfi  >&coftfidci^tjipi)on  cit  ycra:  i 
cuiti  huUi^iie  diftereatta  i nectri>ctbQjn  ceflarc»&  e36-  i 
pirare,&  infirmarcycumhis  vcrbisabucaacurlcgif-'  : 
latQces^iA^.^  quar^f$(^6,wtiic£tfC  auimadv.cffEic  , 
Kif*  md.l^^f^^^nupft.\6i^J^  0diftffd  rejpamdu:  \ 
Sc  ibi  Hicroc^ym.  Vcrius.  509.6^  text,d,  §.  quA 
r^ioncius^uis^fi^  ii  fariofuj,&/ac wc  jca*  , 
ptGi.sfciIpaj|^tec^xempia^  ' 

^pillisiris-fupcr  veniencepubcrcaccE  ^  go  iSc  cxcmpla-  1 
ris  cxcinguitarpenicusjfupcr vcnicncc  iana  oicuuc.  \ 
Sccuaclo.^pcndji  ^oli^tHxJ;  XiCMpofihHm  kMtkd» 

"jj»j}f^ttbiii^pioftliuaK^  VU- 
pcum clt  ccftamencum  >  ucrccon  valcfccre  amplius . 

.iKinpoffi^Nccr^k4igjiatxeipon(io  &  cqofidccatia  ; 
Tlit^i,nikd.keoQfa8mm.4^xvxA  quau»  { 

/do  ccftatorfibifacit  ccftamcntum.Namcuncinfpi- 

V!ticut>aa  ccifaveric  impcdimpotum  iplb  yiYCte  >  .yci 
pjaft<iiii3freem.&ed  df  vcirfiini^,  quaudd  pacer^^cir 

^tcitagiencum  profi!io,acqucic4pfo  alio.  Hocfani 
cafuAon  uafpidcur  an  ccfl.iYeric  impcdiiAcntumi-. 
pib  teftacQieirtveateiiedaii  it^iTctin  vica  1  pfius  &r 
Jii,curfaftam  cfticitam^iu^uuc  iaqui|^lo£C^' 

dNaAeiti«ciaeadakha?c  iue(f 
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ttiam  quando  pafcf  facit  tcftamcntumpro  fil^ 
riofojCOnfidcrari  dcbet,  ao  vivcBtc  ipfo  tcftatorc 
vclcomortuoccfliifcrit  impcdimcntum  validita- 
tisipfia$cxcmplarts,ncmpcfanitatismcntis.  Nam 
fi  vivente  ipfoteftarorc  ccflat  illamchtis  fanitas; 
dicituitcftator,moriendo  cofirmarc  ipfam  cxem- 
plarem,cx  quo  tcmpore  vidct  filium  adhuc  infanu 
&  furiofumefle:atc]ucrtafubeflc  caufam  illam  5c 
racioncm,quafubfticuit  per  eiemplarem.  Divct* 
fumcft,  quando  fiHus  longo  tcmpotis  intcrvallcf 
adhucfad:useftinfanus&  furiofus ,  quia  jam  ex-^ 
cmplarisexpiraverat,& tcftatordrfundlusnon  po- 
teft  dici  no va quadam  voluqtatc  cofirmaflc  ipfam- 
cxemplarcm  .Tcrti6^TdcWciturtc)^i/Z  /  A«/?f/»»/>4fr^^i^ 
m^virfperpetuojit  quo loci  ftatuic  Jmpcrator  patr? 
poife  tcftai  i  pro  filio  furiofo,fi  is  pcrpctuo  fic  furio- 
itis.Ergdfecusfialiquandorefipucrit,  Ncc  obftac' 
rcfponfio  Alcxandricumdixitrlirpcratorcm  indJ? 
^//w^;zf>^/i^,dixi{reperpctuo,utofteni1erct,furiofdf 
habenti  dilucida^rntervalla  pfdvifibnem  iUam  noci^ 
c6nvcnirct:unitpfcnficttcftari;p§/nt7y«r/^^^  ^f- 
tejlam  facer po(f.  Hxcfane  rcfponfio confirmat^-^- 
<i;umcntura,ur  teftcanimadvcrticR  p./;?^./.  exf%^ 
B6,n.  i  ci.verftcrtioinducitftr.N^m  &  furiofus  tjiti 
poft  morrctcftac6ri$,muIto  rcfrrpore  furorc  &^'ih*^  ^ 
fanianon  laboravicpocuitfibitonficcrcceftamen-' 
tum.Ergocxtinfta  cft  ipfacxeM^htis/ QUarto  af-^ 
fcvtnt litio  d\i(\d  a rext.d  l  exfdBo  STenim  fupcfvc- 
nicntc  fanitare  longo  ccmpord  ppRYeconvalida-'^ 
rctur  hxc  cxcmpla.ris ,  aufcrrcturfictrltas  tcftandi ; 
ipf\R\iOyC6QttadJ.exfa^OyWrfnaTh'f^fftriofo.  Gtl-^' 
jus  verbahxc  funt  manifcfta.Nara  &:  fi  furiofdfilio' 
fdbftitiiiflet,diccrcmusdcfiDcrc  valcre  tcftamch-.'{ 
tunjjcumrcfipurflccquiajampoflet  fibitcttamen-*- 
tum  facerc*5trnim  iniquum  incipicficri  bcneficiu 
Principis>fiadhuc  valcrciddicamus;Aufcrrctcnim* 

1  tcfta- 


'  c;flameftti  fa<flioBem  homiai  Caox  mcatis.Nccft^ 

gHg^tf^o^ft^^^/^^Qi^^^^^^^^^l^i^lP  toUifadiq? 
ncm  (ellafneftc^qiua  fi  pomit  ^ace^ e  te^iiie&tap 

&  fecit>illu,cl  yalcbit  a  temporc  £sm9B  mcftcia ,  caac 
diciturptoeptemporecxciodta  pupillaris,  fi  ver6 
n^^Uumfecit  t^^^^matam  jt^dici  aoa  poteft  ^  ouod 
fiirbiatafoeritfat^ioceikiwe  Harcfanc  coaSde^ 
xatioveraooB  eftyqui^^fioullo  fad:a  tcftameocoa 
£lio  liqc,  locus  cftejccmplariiq  a^j^  fuccedeot  re* 
jpieatesab  iacf;ilacdyi|aos  ipfoi^ocafreilkiccir  jum 
lx0nfic$untHr,rff.fiejur,cod.  aique  icatacirah^cte- 
i^av^cifadio  fabl^4ic^|u  •iviKif, i»dJ.€xfaS^, 

gameotuai^uthicfccit  teftnmeotum»  domfiiroc 
ci^i^yit :  &  cuoc  ccrcuni  c(i>excmplaf:cm  expira(Ic« 
j[^^^i^l^limfedttei^^  | 
m*i^cpo¥aIefcic.q^ia  camXuJbAi  cocfo  hacc  iov& 
cafucriccjusfayore}  iibidcbccimpucare>  , 
;^icfj^dereteftamej^^^    .ooofecu^   His  coofbc 
i^ac ppioiQi^em  jujriiafos  ft:  i^ittooibus,  (kt;\s  folidi» 
•fionari.Quocirca  B<i]7pl.&  ej  us  fequaccs  malc  dif> 
l^tiuotabhac/fpijK^  Bact. 
quatido  loogo  imcecjrjdio  poit  (i^penriBDic  faron}  It 
r^itlb  quauluseft  Bart.vera  ooa  efl ,  cum  dixic  >  vi»  i 
iigpi^ea^|^ciae«q^pdrc?erfum cft ,  auoquam  dici  . 

.  1 9  X .)  ob  ocjcttltgl cs^^^^^^^^^V^  ^ar oris  iD  pd* 
AiQamiQfirmxtacci^ceiocidinc  dicitur.qum  fario* 
fos  OQO  ^racfuniai;oira|(uo];c  luiquam  libecacus  ^  ut 
^x^iiipra.  Haecfao^fl^  eft  ii|  etfabo6i 

.  iioftrb » quando  loagp  iotcrvallo reiacidir ih  furo- 
ig^a^f ofaoiam.  Uwgk  tooc  poti^s  no va  ex  caa(a^> 
ojrg^U0tdebe^c£&^u^  ' 
Kabcrec^qaaa^P  in(aqias  &  furori^  fpecies  ha;c  dif- ,  \ 
fenet  a  pf ima.t |1^;|aod  cptum  j  udi cis  a  rbiDriQ,ie»  ' 
liP5[aitos.  I^op eii^iR;ycrj(  eft li«f  J^jfoJUacio  15  • 
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cafunoltro.-quiafidiu  mcntis  "  aicasin  lioc  cxci* 
tic,tcH:aripotuit,&coarequc0t-  m^iinocxtinfta 
c^tx^m^l^ns^di^.LexfaBo,  verj  nam^  fifuriofo. 
Qoando  autcm  longo  intervallp  dicaturinfania  Sc 
furor  fiipcr V cnirc, j  udicis  arbjtrio  rclinquitur,ficuc  , 
jn  fpecic  fcripfit  Didac.  in  d  c.Rajfnufii^,  §.  6,  infin.  ' 
Quartus eftcafus ,  quando  vivo  ipfo  teftatorc ccf- 
fa  vit  furor,co  vcro  mortuo  rc  vcrfus  cft.  Hoc  in  ca- 
fu,  qucm  uno  y.erboattiguRip  ind.lexfaUo^num. 
loi/vtrffecundopotefiy  diccndumcft,quoadipfum 
tcftatorcm  ,  fi  non  apparct  mutaflc  teftamcntura 
diciturvoluiflrcpcrdurare&  locum  habcrc  iTubfti- 
rutioncm  hanc  exemplarc,  cjur.fi  quod  fufpicatus 
ficfiliumnon  om.ninoco  mc  rbo  liberaturo.  Qua 
^  vcro  ad  ifcum  filium  diftingucdumj,ut  fupra ,  quod 
aut  bre vi  pbfc  mortcm tcftatoris  rc verfus  cft furor ,  • 

&)tancfubftitutioipfa  valct,cumipfcfuriofusnott 
ppccri  t  tam  brevi  ccaipprc  fibi  conjiccrc  tcftamcn- 
lum,  A uc  fi  pofc  morccm  pacris  ccfcatorisiongo  iny 

tcr  vallo  fupervcnit  furor,iubftitutio  non  rcconva- 
luiccxquoteftaripotuit,  &  noluit,  ut  dixifupri-. 
Finicu.  lecundo ,  (1  libcri  nafcantur  ci ,  cui  fic  fub- 
jTiiuitUJL- cxcmplanccr,/ 

0*  aliUfsihfiiiut.Uum  avii^i  C. de  condtt,  ^  demonftr, 

l. paterfurtofo, jf.de hts qui funt fui vel alienijuru,  In- 

trigliol.^.jS.commuaemdicic,  Finicur  tcrri6,fi  j 

fubfcitucosdcporcacur,  nam  cuncccftamcntumc-; 

jus  Rtirmnn-^Jfi  qtiiffilioy^Jrritum.Jjld^in^^^^  ,j 

finiturquartp,  fiprimumtcftamencum,in^q^o&i^^ 

4acltfubfticutio,pcr  fccundumtefcamcn- 
tum  fit  ruptum, ^/^/7;,^. 

fin.ff.eod. 


i^f/oj^ 


Dir:  fic  diftaiqtfdfd^liirts  fubltltutimicsTfeb  yoAo^ 
rum  corapcftdib  cpyttriiicAt  >  cem^Qrc  diffcrcntcs 

:  Capram*#;:/?<i^'i?^*Aii6€ 

'  rar.  in Ci^^nufifia, r6.J.^.        li  Gommuditerftf 
iif^pjilii^tol^  aid/ici  iblex  .verbum 

qitiad^Uls^)  ut  puta,quaitdikMv)$  filitts^nftw  dib^ 

'XriuuiterabomflibiJsapprbbiiturPariCr<>»/50.i>W 

bS  nccfcflitklhitft  in  competidmfa,  fcdftiec6pd»» 
'  teft  ciTcl  ^6ffM  i*in  teftx^ento,  C.  dttejiament.  fnUie. 


1 

[1 

fij/BtiaW^  dtCejfertt  intra  fupiUarem  Atktgm-i  vel 

,  pcndiofa  vcrbtsfingularibiis  fad;r,Covar.i»  c.  Kaj 
^nfHi^,§.9.  nt$m.  3  ,^min.QQO:%inc^fifatir^$n,prioc. 

i    t  Seeundm  eafm  «/7>^ulii<io  (eftatocica  dixiCLEt 
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rit.  XXII.  deMJ^ummtpett^tofa.  y^.f 

jMbfiittto  Cajum ,  hoc"  ctiam  cfu  eft^febflttwdo 

coropcodiofa  vcrbis  finguliribas  veK»eria$,  fpeci- 
.  ,AU!nwfta*Bzw$ltL  tmtutio.n.  9..ffdevulgw  ' 

«  J  ^^'T.'*^  quando  teftjtor  ita  dfxit:  r 

«tblilius  (hnac  impubcrcin  clTc  prsfupponrmri») 
mpis,  (juandacuaqi  <l«efferit,fubftimoCaitm», 
i».*i>i;eliccDi^«njd40fam,fisflpferiBr  BartoU«/. 

». xy. J jf ». |,j .l^ip,,». ^.C2lca«..«aj^ ioff.M7. Nel  . 
rizan.w»/.  j  j.».  i.Alci»t.M.i6fst>tru«,cap.  i.  fi.'- 
mam.Co»M,ine.Jtpafei,i»princ.n.  i  i.deteftam.  in  6. 
Coszync^RaynHtiw^.^.  ».  z.verf,HmUeiiiimm  tL 

■         r   V  yl*'  »°q««tJ»»»^eflecomMoaiof«;, 
W  ^•"fpctiolibos  fiMa*  m.  Harc  enim  diaio.q  uan- 

o«canq„ideniopcratur,  »cfi  fiogiila  teaiMti»  ef- 
fcnr  enumcrau,*!^»^  <l:ft!imM.ulgariter,pupiirat 
jiterfitpci  fiacicQmmiirttm-Mcni»cli.  lib.  4.  pr*-. 

t  Qsart^s.eftcafus,  qu»odo  tf  ftatoritadidt:  » 

««Ma«$meu»dccefl'eric.fab«ftaoCaJum.Jioccc 
umcsfii-eflt:  eompeadioJim,c(fi  ad)fa*iioii  eft 

Ula  diaio,ciuandpcunqi.gbf«t/-<?»/*)?«jw«g^  ' 

fipMtt^vvU-Mbs^  deduaio.  ^ 
»#^/»/f«»ij«*.B4rtol.  «I  /.  Centurio,  n.  9.  B,ld. <» 
««/  j  j./i^, j.  Dcc.inc0nf.rz7.n  }.a,nffyy„^,i^-^ 
(pnJ^^iM.  i.&e0$,f.£4^.n, u%ot\ti.}n:confi  1 80.  • 
\9^iO.Sh.9^Mi/:ii.}f.itMb.i.Catt  ]mx.inlpre^  • 
/ 4 7v  wrf.eirca hanc,ji^  n.  6  i.C.de  impuber.  ^  J 
•mltufubftif.NfyizM.conf^i  ».3.  ftmaaCofta, " 
.  fif»tera»i.f0rtJnvtrifi4ectderet  ».14.     teftam.  ' 
ma. KoUnA inconf.x^.n.  i  jj/^.  i.CoVar.i»^.  JU».'  . 
nuttus>%.9  n.t.verfundeem\jllMi^1^.ibidmimft, 
At«eae4ompea4tofam ,  ♦etbis^caerilibus  fa- 
'«Sm^ii{ota^ia4raiI^tMcompenditf.i».i.ftu-t.^^  u 


^  '    ^e^.  ».  9.  Sc  M^itxi  folei:  racio>  ^pd  iDdefiiiicj^xx 

»    ,<juipollct  Uiii,Ycrf&li. 

^  \  p^fi  motcem  fi ihei  itibAuito  Caj«tm  » tioc  •itiam* 

cafu  cbmpcttdiofam  jcflc  f 'bfiir^cioncm  fcripfc- 

'  '  /i^  j.Emari  Coft      fipater  in verb.fi deceret yn.x. 
M^inoch  tib^.frdjumft.^  i  «.^.DiircncicGailiauIa 
*  .  indiCenturw  Eti(leme(i,c)uaox}«teftarorf6iaiii 
<tix;ic :  itiftituo fil  um,  &  po^cum, inftfCUoCajUiD, 
^  Mni  iocclhg^curpoftcumj  idcR,  poftmorc^iQfiUt 
'  at^iuafoblticaciaeftccKnpefidioiipsGart^^  «0»^ 

^  Jeeundo  etiam poteB^ff de  lib .  & pofthum.    M  e  i\  o  c  h« 

'      tScxcuscftcafus,quandorcftacoricadfxic  :  Fi* 
Y  liomepinipubcti,iidecelfcrit^fubfticucoCR]um> 
hofc  etiam  cafa  cfle  vcomp^ti(!iofi^m  fcripicrant 
>  Bart.  ind.l.  Centurioyn  j  \  j^ibidern^cfi  alios  Ri» 
^^a».'i40.&  Aqujlinusi«4./»4ir#^iy»i^ii9.  20Z.  rcito^n- 
^^tut  cimimasQfieatatioaeuii  fiinc .  qaiailtad  yct&u^ 
.  (  'tfnpuScri>po(icumfutt(tefbotiftiatiTf>noiidifpo« 
fi:iye>cam  in  dubio  vcrba  intclligancur  dc^nau^-^ 
\  fihttiv^  noA  diippfitiVe  ^o{i^l^MeUi,ff^MliHfet^ 
'  bgM:}A<noch.$oiif}oi.»:%y.M.^,^ 

6uns  coaftjt  tcttarorcm  faccrc  voiuill<;  papilla- 
ttmyMcnoc\^^iib,i^prAfimff.$u»,ii*  .   '  *  , 
.  '  fSrptiliici)  eAcafai»  quaiido  teftator  fta-dlxiet 
Etfi  fiiin.smc  s  ia  ,a:rarc  pupilinri  dccctTcrii  fi  -c 
/iihcr*s  f  ^  ftiruoCa.umj nim  ccfifad»  s  p^brsfi- 
,  .  Jiuideccfleru  Iti^e,!  beri^  Cri t  locus  l^def coci^mtf^ 
;  /  Csidxbihfijzuixoah^di.eonf  }y  } .quid^ jWr/ 
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rit.  XXlh  de  fuhJliiumiiemip^pL '  73^  . 

iib.  2,.  CaftrenCi»  4).  /i^.  z.  Alex.  r^n/  4;^ 
^num^j  lii.  i.  Dcc.  hlfconf  571.  ^ivi».  i .  f^in  l  gem^ 

raUter^num.  i  ,Codtc.deinfti$ikt.^  fuhfistut  KxL\u.  ir$ 
sonf  i  o, j    1 5  ./li.   Gui  P.  J  u  b  .  m  (LLfxecibus  \  nMm^  . 

mdconfuetud  Burde^al,lib,z.col.  j.  G  Jliaulai;?^./^ 
GentHfio^num.  g  7  } .  G  o  Y«r.  cAp,JBi4^i^m^§.j^ 
fmm  i^wf.d^f^d^tmi  ex  hie.  PztiLinremf.y  ;  •  tntm; 
1 5 : z  N^vitao.  ineonf^  y.num.  1.     j .  Ripa  > 
i/./. CentHrio^n.t^-^^  Dcciau. inconf  %i.n.xj. ^b.  y. 

hancr0c  cdmmuncmft  Teta^opiaiooemjiit 
Mctiocli      ^:pTAjHmpt.yi.^.  livqiibdlisectclKi^ 

'  ronsvcrbainceiligi  clcbtfaacrcicanduni  foliram  fit* 
^mm^pecB  geoei^odi  oaruram ,  acqi  ira  iiicclli*^ 
^ocCir  f  rolata  fcfpcfta-Matis  adlitt«^'&:fithie 
tcnfus  :  Ec^filiasmccis  in  artaccpuf  illari*  ycI  fioe 
Ub^cr^  fa^us  ik jpahcs/Qbftitao  Gajum^^aon  cnim 
l^fl^^inenduicftEeftarot  iorcil^iirc,  quod  fi  ip(i 

^mpubei  dcccfltrit  finc  libcris  ,  q«afi  pracfuppo- 
iacriteaincflcaptuhiad  gcncrandum»  nt^n  cnim 
impabcsdtcr|»otcit  pro^ri^^ccdcrclme  hberi$^ ' 
com  gcBcrare'  lK*qaear »  6ld^a<t;iMn/  9  5»  fa^ttM 
taleefi.  SignoTol.in  conf.  1 01.  infin.  Alcxan. 
Mi^4 } .nHm.7.lib  z.  C aru.  conf^  17}. iib^i . CoVar^ 
el.  §.s.teiem.  i.'fMrf,dftod$difttd,^^Purp\ixM^ 
5  I  i.num.2.iferff€cundodufn,ticctCfv^tiiiij  quod 
^cb^a ,  (i>icccdcrit.fiaclibcris ,  fo/ITiic  lHjCclUgiet* 

.  ikmde,fuf\lli$,^upl. inlCeutUriOtMt$m.  ty.f^l^ 

^ulgnr.  BalH  in  L  de  quibHS^  q  6.ff  de  legibu^ ,  Rui«^ 
e(ftff.ji  o  num.  X  7  ^  ^^^l  1 44*  nnm.  ii  .  lib.^.  AU 
ciat.  m ft$^onf  x^9.num*ti..&  5 .  ham t cfiKiiBdctQ^ 
lAtSz.  prasccr  naturam  ^  &t,  de  rarb  contingcnti- 
bas^  qux  tcftacor  non  faris  coiiiidcravit.  piC-> 
Mttmx.  CodiCAfis  iu  fenf- 1  ^  5  •  6"  Cato.ipi  e^euf^.. 

t  ^^ros  cafus  cft  «v^viand^o  toftator  ica 

.  '     Aad  4  '  Aixiu 


^  [  dixii:fetfifil!u^mfiiS4mpubnde6e({erit^ 

'^iiSjfubftituoCajum  ,hocctiarn  cafu  corafendip*  ' 
fameflcfubftitutionemfcripfecant  PradPapiciiJi 
^  infirmalibelli /ubfliiutionii  io^pemUofA^f^'  l8.  ^ 

GuilkltTi.Bcnzdid.mv.Raynutimyin  tit.de  cow 

,  V  xityhutie-^carvimhaDpcc^miflas  dubiiationi^^  quam 

prseccdciircmV  v  . 

-f  Noft«jSC5ftCjiftt$>quS<lgtcftator^ 
.£UuS  mei^ta  ati^  pupUlaji  decefient  ^robft,ttaa 
Cajuni>inhoccafu  fuitt  oyinion^:  Compcndfo- 
fam  e^rcdoeucruBt ,  Bald^&  Caftjcaf  inLpred^us^ 

^  .  C^4einipuber^aUisf$dffliim,%^^^  j 
(^i.wrffedhaneeommunim^ff.^de^^  j 
innncfaAilciuitclXcj]9i[,inL2infin.co^^      Con-  ; 

H  ;.tr«xiani  vero  opinioncm y  quod  iipii  fit  compcn*  I 
^    oi^i^fcdiololn  pUpiliaris  probatiHt.i  fiartol.i»/  ', 

»  xy  ffidevulgaK     pupillar.  futfiitut.  ^  ibidemi 
;  JR;ipa,».^.Id<;iD  Rip»>/»>/  l^Qentutio  ,,n.  eo.^erfeii 

/  ;       inferiur,^ fbidem ja£ii. z.} .  l^iiLCiH^tfrAcibiihii*  i 
1 5.C6ytr  indx  Raynutiuf,^^,  verfiertioexhot,SC 
hancfiattpli  dpimujacm  effcveran^^aic>{4^CttO£ii« 

;i4  •  t  Decimoseftcafus,  quai^do  teftator  itadiiic:  I 
>  ^  ^cquandecDii^iiiliusmeu|4<cei£eEii^,€iQmiogo>  ' 

;  .  mrefiiti]|ac jbasif dicaicm T^uoy     cciaai  ia j 
V  /  iaBC'opimoiieS)iMUii  Bartol.  m4J.  Cinitnrie^»  9.  lo,  ' 
dixit  hanc  elfc  compcQdiofaro^&  id^m  aflirma- 
^  nincja(.f4i{^^^3».38.c^taftctu^  . 
'  "lQtt.ina»LpTe€ibtte.^.  1 6^  Cootraiiim  bptiiioiiemt 
quoduoa  fit  cOmpendiofa\fcd  fimplex  fideicom* 
.   milTaria  probaruat  SrQ>JcinScajnd.LCet^urioyn,tf. 
ikidem^G,iA^MJ^h^.^^  Poliu 
>trail.deffibfiitui.inttt,decompendicfnr  ^.Curt.Jun. 
V. '  ^indJprecibsu^nf^ji^^verf/ecundQmoveor.CarMt  ind% 

*  '  Kt/      .  fbimiila 


%\  •  • 
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fbrmai  t  nbaeoariiieat  (ilu  ra  temp^rt  a^^cl 
biru  diflingaelicia  rubfttcotioiies,ennrfempcr  fci€«- 
ri  t  fiilci  com  miflaria^  cohArid{,$.(um filii.,ffk  d$  vhU 

t  Utidceimus  cft  cafiii  j  qua«d#  tdlaMr  hiere-;  1 5 

deni  initicatcfiliumaecatcmajorcm  ,cai  fic  fubfti* 
tttu:Ec(}u;ando,ctin^>6liushxccsmcas  deceircrit  . 
ttCac  (bbfiicuo  C^\am ,  haiiefubftitu^tiem  «oiki-i!.  j 
jpca^iofamcflrcfcripfcruoCjB^ftoLArcniii.  &  aliii» 

-  //.0;7/iir;j^Sccommuiiepe(re  opiQibacfii,  aicric 
piLmLCenturii, n.  zf.  tc  migis  commnaem  efte^  - 
fcnccnciaiTifccibic  Francifc.  Curt.  ind.  l.precibw^ 
Veiiim  coatrarum  opinioncm »  qUad  imb  hatCy  i 

091  itc cempeiidiofa,  fed  folum  f  ulguis    fi4eiV  -  ^ 
ev^mmifTiria  probaruht  Curc,  Jun.  11;^ </. /./rt«f*liir^" 
\n  ^6.K^fSi,md l  CentHrio,9i..$o.juerf  inferfHretiam,    '  ; 
dr  Cov jt;  in  fi.  SLa^nutm,§  >j^.n.  u  verf.  prhMn^  nm  - 
e^e.    '  ^  '       *  *^  -    .  ^ 

1  D\iodccimus  cft  cafus  ,  qu;^do  ccftator  iu  itf 
(ubfticuct :  FtUo  mco  rublticuo  Cajum »  qiiaiidcir'' 
^ttn^j;  f^ftus^uettt  C^a(ki,irdfi4taiUiic,  qunJo<>'*  • 

-  cuncy  niviscx AfiaTcneritjhociii^aTuv-asi  fabfti-^ 
taiip  d^ci  dd)eac  co  npeQdiofa ,  fam:^i>d.  ofttoib^ 
nt^;  Uoi foit 0pfm6eoratrty^tdi(Ci^%i^^ 
compcndiofam,Ba(rc.i?>rf./.  Cm«rfa, ?»/9*AlbcTic#^  ^ 
mrHhic.fJevHlgAr.&pUpiUar  fuhfiU^n:^^  •  > 

Jaf  »ai^fis/iv.Ruia.;?  3.G^Iltaula^;?.2ti«Pci.#M^  ► 
"  frecibw.n.  i^.  e^iW</^^^Curc.Jun,w.  4j:5Covat^^^^^ 

efsp.Kt^rMtiHi,^*9M.i.'Uerf^^  \ 

6  RtmiSald.Juii.#»iifi/]^wi*iif^ii>.  ^  i ^^rh^^ftAlm^     ' . 
'  /^wi^w^.Saliccci^if.i  ^.afFcrtaliudcxcmpium  conJ  . 
'  d)itiQDi$~>  uc  fi  tcftacor  dixit  >  it  filiu| mcn^  Ijlberod'^'' 

Boo  haboeiit^fitaleqmdiiow&ccriryij  lanikMimtf'..  * 

*  tcrfcfcdiflidcnc  &  faffc  fenfam  Barcoli  iarcrptjt- 
laatuc*  lo€inus»Pccias4tCttr(ii|iiiaiAK£fr^^ 


^  ..V 
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'74*,   .  i^-  i'  de  idtim..  Valm^t. 

tattturhancopioio*ietn,utfi  icmporc,quo  ScHl* 
proQiu$fiidusfuci:kCofiral»i|ol'cfilia^cdebfr^^ 
iufnlgtm  fiibftiCBcio :  item  pupilUrisiLfi  adce  pa«. 
Iwjrtatemfiliusclcccircric&Scxiipronius  faftus  fa-. 
cricGoiifttl:  fidcifjcopiflQiirariaTe  6,fipoftadicaai 
liasre^iCAteaQi  Sempreniusfitfii^iieX^.onfidh  &  cdcL 
1^'ne  'deeUracioncm  cpmmuHem*  tcftatut  Cdit^r 
Juh« AcRainus ii»^./.  Centurio ,  num.  30.. 
w/^r^i4/i^ir^fi<;ajNj;  qUodeikcpmpMdia-^^ 
i^,fieft£i^  m«jaii  ho6  mojo  .:  qw*tn<loeutiqiKi 
Cajqs  fadus  fiicticCQnfuI ,  oam  vomprchcodic 
ifiUgarein  &  fi^eicommiCamiD ,  qua;  fafi^ciunc  ad 
rcfCMi^loeadamcbfi^^endipfaniy^babeac  lociimi 
fi  modo  is  fa<3:us  jcric  co  tcmporc  Goaful.  Vc- 
rum  Galliauia  in  d  U  CMpturio^  num-  ^a  r .  fic  di-^ 
;fti(igilii&^iiteft  inftictt^oaexttatteos',  &;ei  rabAiln* 
lus  aiiai^A  faftusfacric  Confu l ,  hoc  caO  y  bic  (bb- 
iticutttS^fi  fadus  fucritConfal  ▼ivcntc  ipfo  initi-- 
r«mri  ailmii?titiir ,  intticatfiaidefiaic  ^xSi^  h^f»> 
Auc  inftitutus  cft  filias TcVdcfccndcns  tdtjcon^ 
&  hoc  cafu  iiabftiiacus  cciamfi  fadus  (ic.Conful 

▼i  vo  ia^iotto^noiiadtttif  wft 
£sile|ipeA&tiir!i^aim6detfi*deeefi^^  fine4iberis^ 
Is^ny^VHi  ^  ff.itfCondiKf^  demonfirM,  i  cum  acu- 
t^mii  C^^i^^ii^fiM^  diftiriaioncni 
Miii^flfe^feiaQim  ^ipir  &  Alciat.  i»d.L  Can^. 
tmioy&Mtncickxniiib.  j^.prAfumft,  ^x.  num,  ip. 
nam  fiiQiticatjscft^cxtrancpSj  A^ci  fubftituius  a- 
Jim^la^Jttt  Cofcctti  Gonfctl  y  i  j  noof.  dici  poi^Eant  inr 
flitari&fubftitatrinccf  fc^cuiTiillefub  cbndicicroe 
idftiwcxisa^n  pofiit  diciba^tcs;><  fcd  (olummodcK 
bononm  f  o0e0or»donee  ev^nia^  vtl  dcficiat  coa-;^ 
dmojfiquisi^iftitumur.ffdobii^^  x^-fl 
fubconditiane,f^l ijdemum yfil de  bonor.pp^,  fecund. 
J0btd^'^li^JiUM4fMim.ff4ind$M^  aliQqni  fi^aerc^ 
ellicctcca]:  aoa  RoOcc  dciadj;  dcAaexjc  ^ftc  hrrc&» 
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cuin  hxrvdirisad  tcmpus  diri  tion  .f»o ^^r^-^ 
4fUtmtxdie  ffl4tk£redit  infiitu$»d^  .Stii.TCf:6  in«« 
ft;racus  eft  tal  tis  vel  detccndens  tcftacoris  4bM-»^ 
t..trus,&cifablluu  us  jlius,  iifiti^ai  fucrit  Con* 
^ul,|io'u  habcoc  locuro>/.r«;7>  ofvtis .ff.decnndit.j^ 
\0kmM»fi$mt^Lsumgtuiiffimi,  Codic,  d^^fidHeommijf. 
jii fiJcicommill%  condiciopali ,  cujus  conduioc^. 
f  eni«ic iA'%ica  fiiii  ^om^nf.  Sl  Socia.  in  d.  l.  cpm  Or 
wef.  Alter4L^(ceiiiiclacftopiai|ti>qui>dii&o 
fticu  c  i  ohrrcdciocnp/>n[itcohipcii4iof4>Lan  cclr 
lor:  fii\itJn  trail^de  fHhfiitut.  in  $it.  de  compendio» 
Jk:num.^^HHrf.^u4a^i  etinm,  Alciac.  ^  Ripa,  in^d^  A 
^miurie  iUe^num.  6%.  ifti,num.^%.  cjuodhxcfor- 
CDula  coucincic  iloa  pofiic  pupillarcm  >  Sc.bujus 
cfondAUo^Qis  pttiificaiitf  velic  fubfticucupiadmiccti ' 
Yii^o^up!lJ<>coiuc^n»carampap]Uaris,/f;?/ir/'ii^^ 
ri^ff.de vulgar.^puf^ill.fnbfiitui.  Vcium haoc conf^» 
fidccacioocnl^aafaastcram  vidcrii  aic  Mcaoch^ 
Mk^^prAfiimpt  5  i.ns%%.  Qam  S<iei)atts»JgfM>De« 
cius  vclinc  fubtticucum  cvcnicucc  condicione  ad« 

m  i  cc^poft  morr^  pUf  ilU>Ai4>    adipiccaac  coa« 
dicion^il»po^:er^t^^ivo'pupillQl 
Mon  habccccfFc^dm,«ifi  pupiilus^in.  pupi  lUci  ipfa , 
.arcaccmdri^cur^idcoi  dqfidcico^inmidaria  prfrcica* 
t^Odwfcripfe^ttar? Ali|  rMtOAc jBmaii.  Coi|a>  inj(%fi  ^ 
paterin  t.fMH*i9Wirh.fdeeederet,».6.de  tefiutn  in 

Cai^iaiavichancnoacilcfubilicucioiiemcdm^CQ'- 
dictian^caqvit  lUe^ficcXiiator  ica  fubft&e.uiv^filio  a  fe 
isflttiHro^ffltoidea  JoaoMm  fabftituo/haBC  fubjili*- ' 
cucio  cft  f  ulgaris  Sc  pupillariis  ut  fcribunc  B4LC.&  a« 
,  ^ii»/^i;Ctf9^i^.Haicauccmformala;  vcrborui{i  ^ 
«d|)tdacaxwop<UitohM.fiCajasfa<lus  Conful,^ 
vcl.fi  navi^  cx  Afia  veneric^noncafneadcfiBiceilc 
ifubftirctcioyulgarj^s  &  pupilb^is>  atq,  ica  noo  di- 
'4Al^(;wnf!iiio!bL  fitbftir 

,Aaa   4    .    '  WVfJfiil, 


f jBtiom  idjiei  pc^tciKfriiife^ 
y 's  cx  Afia  yeiien t./.^/#i'  liberi:,jf  de  vfflgar,  pupiU^ 
fubfikut.    Ca?tcrum  facilt  cficari  hinc  conlidc- 
<  raci^aci$i  ^  aic  Meiiock  libn  4  fufHWft^  f  x.  p<.  a}* 
Cnm  So(|:inus > Jafon  >G^cius^^«iii  )oqiiaiitiir  f€«i. 
cundum  ccrminos  &  f  crbaBartoliii»  C^»^«rw, 

j»^..quandorciiicccceftatprixa  dixic ;  Ec  cjiUMidoF 
Cttiiq;  Ca  j  us  fiidusem  Cbnfu  I ,  eiiai  fubttisao  filio 
mcOjVelfidixic^Cajamiil  o  iixep  fubltuuo  r<|UUIr 
ddcan^;  naviscx  Alit  vcncrir,    -  :  l' ;? 

7.  t^ecimuscertittseftca&^^^ 

lciica  filio  puberi  fabfticuic,  qaandocupq;  filius 
,  me\xs  dcceilcfiCjfubfticuQ  Cajum,  iianc  ho«  ciSe 
febftittttipMm  ccktt|»eadii^  fccip6t.CoMt.a» 
jC^.Rafnutiu5,§  ^.n.A .  verffexto af^ar^,  quod  fub 
corcrborumc<>m»endionon  comj^rcheudar  plu- 
iNKet4ivieiiiis£ibftirotio6ef.f  cfim  femp^rfic 

i      t  Dccimu$quarcus  cft  cafus>  quado  ceSacor  hz^ 
'  ^Kdem  excra%eu9iioi$6ttitf il^fabAiLuic :  £c 
quandocani^»  Gajus  hstdimeas  deceiferictabAb» 
tuo$cmpronium|hancefrccompendiofa>Ti  d^cuic 
Cmij^n^nd*Lptecilii0in.  44*  C;  d^imfub.  tjjf^aliis 
,  S^fiiM^   Vc^iimcoiBpa|diof«m  nofi  e&.tcadik 
fiman.doftijrV^i.r fipater,irhprmc,num.  i^.wrfex 
qU0receft^trMdi$ion$»deteftam.^n4.^  Gucn  conci* 
'^aeatliilttm  tulgtjrcdft  ti^detcommifiafift^  qiic 
dicicurdiftinguercduors  cafiis^ncmpe  adic^  &  nbn 
\  adicaehaeiedicacis^non  autemdiycrUs  fabiucuciof 
.  tfe^dimfiiteittipotibas  fetSt^M  >-koc  eft  ir^tws  pth 
.  piltaris&pubercatis.  CbticeditcabacnEman.Co* 
:  &%^Sc  quidem  x^GtlyXSt  ait  lAcx^och' d.frAfumpt.  5  y 
*  ay.  x  $^l](i»ac4ffe4iQia|ldo4em^^    aomine.»  cam 
ftt(>ftlmitoai's  jiujliS  fordiaitf  elfeAim  ImbeaecS^ 
pendiofx,  qu«e  fecuadum  alios  cpntincc  pbrcs 
''^'bftisuc^oacs  m&t^m,  tcmforis^abciifies ,  ficos 

:\--'.:    r  r     :         ■■)'■■■■  ...       •  --'ffleOJM* 

.<.;.>(•    -   "■■  -■■'.^^■^^^^- 
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'   11f.'JCXU.  difubjlitittimcompenduf^   74f  ^ , 

r  '  _  •  - 

t  Dccknusquit  tnsjcfteafus.cj-inxto  rcflatorica 
^bfticuic:  Ec/iciicius  filiu^mrushxic&aoncrtt 

commiilom»'  Vbd^  fobftitatiofih    rmala  hon  tH  ^  -  ^ 

compcRdioia,  cucn  f  (51*  noo  (ic  iub  compcnHio 
;rcrboxurn>lcd  txccrsc,{icuti^n}m;dYcrcuDc>g|ioil  : 

*%erj,icniocppcn.u\s\\i\x^.iMnihKcyt\h:i:  li  in  pu- 
jiillari  «taic  dwCc^csit,  non  ngciificarc  comj^cur.  • 
l(Uoiam,imihfiuWtt^  h«c; 
fubftjtucio  cfFc^us co ■npcudiollr ,  cum  m  in:fcklc  . 
XOttiUc,compxchcndcicplnra  tcmpora&  fubiti- 
fiitio;ies»Riiifi.^^i^7«;»,i  },£^«3.^CagQoUm  dfl^ 
freeibus,n.2jf.       -  ♦    '  f 
4*  ^eddabitaxirpljct»  quaodo  ccftac^r  hac  (ub.-,^ 
'fticucioiiis  fomiitta^iictt^c  ^  ftttiAituo^vulgjriter»  ^ 
pupillaraccr&  per  fidtfteommiflbtn.'»  au  tr.bQifle 
jyiaclcmaturfaculcatcmftibiliceitocligcnd  jcxqaa  ^ 

^hilttottoii'evcUt.fuc^cdbrc  ?  de  hacr  diib  ratidac  , 
alit|ubtfutitppioioDes;    ,    \  / 

V  f  PrimacftBar^ol./»/.C^»/i*w,»  jS.j^^^tf 
' gitKf^ptipili.fuhfiiiMt^      abloiu^^  fcrif  jit  >  p^«fu*  - 
m^ttwt  .ikcukatcift  lubftittttd  cjigcoili  \  qua  es . 

Xttbfticuciooc.f  clic  fucccdcrcr  • 
;  f  SccuodacftapiAio  Imolj^,^^;^^  /..£«iMmi'«^  2.^ 

^a^^ia&Jiii^iiim^^   i  ^^.di  uifiim.  qui  docuiti  - 

tcftacorcm  non  dcdiiTc  fubfticuto  f^culcatcln  cliV^  ^ 
l  gcodifubfticucipncm  >t|uavcli%itt&ccdccc>  rcd  \rO" 
luiflepro^fXCific^Sficaruverraiic^^ 
4Uolitadirc>Ucusfi&Tulgarirfi  ver5adivit,iBcdc'!^ef^ 
£cin  pupiilanscacc»  (ucccdat  fubftituius  ptrpu-. 
pillarcm^ftvcf  6^divic^&  f^as.Pttbcsdeccifiti  fic 
'locti»fidcteominiflWM :  -      '  ^     ^      .  , 
-JlT^iklXJi^iioDiaioDtciiinl^^^ 


i  I 


74tf  .     LibSLiie^uttim.Vflmat"    ■  ~  ' 

f^ftienio^QMi  diftioguic  trcs  cafus ,  hanc  (^iftiDclicv 
r  emc4^DmtavicRin;)iioal<i.Jaari^i4fi9»  i»«  5if- j 

t^^"'^^"^  cumelciftio  deturfbltisn^^aQdoadeft 
*   ^unufiicoiicurru^^licuuiipptipgiCy^uan^o  piu* 
res adicrnesaUciii  t:oai(|»etuciry 'ut  puca  legacario» 
^cuiad  conrc^ueqdmn  lrgarum  crto  ^lafutiir  adio* 

• '   acsKcalis.pcrfoaali*  &  by|>othccana  >  /  cumfiliusl 

'  lEctlif.    fit  ptopterc^  daruc  ipfi  Ieg;|car  o'facultaf 
'  ^    eligcndi  adlioneBi  ,  qua  uti  volcc.    Ubi  autcm 
iK3^iiacui^cobcudus,  c<s6^t  ittfpucali^  eiedtiooisb 
.  >•  &  cuix)  lo  duhid  prarfutnacujr  temtotSr atiiilTe  Qn^ 
'     am  dtfpofitioncm  cflc  conformcai  atc[j  confcnta- 
neam  juri  communi , /. /?^rf^ei  $.ri»i9iiM>.ubi 
jBarcdl.4e^Bip.'  n^^yiffM  TrcttU  Adco  ^uin^ue  ca^ 
rusdiftinguenVi^s  ^fle  ^Xrfiiouc  Menoch.  tib.^ 
frAfutnpt:6}  n.i.^  l.   '  -  ' ' 

./ ,  / 1  Priinus  eft  >  q^andQ-agtiiirteijpteftu  Tulgart^t 
&  pupiUstt^isibMntttfioms  ;  hojC  itt^aii}  iioQeft 
-opusdiipuEarcan  locus  licclcfHoni  vclnoai  cuoi 
J  nondecurcoucttdush^rucn  fttbliitiKiOisum;  <}Uat 
V  niia  fiftluleod^fii  temporedl^nofll  pofRmuSocia. 

* ,    Jxm.  in  dJ,Centurio,num,  yi  l^verf.fed  uhraprjidi' 
'        e^ibidcm  Bolognec.iiitm.  xyi^Joano^Marc» 
\^Aqttriiod$-iii4.^/^^i»m»v  $<^5.  atttcoiiii,  pupiliM. 
adivic  aercditatemj  &  tunc  ceffat  vulgaris  fubtti- 
cu ci o  Lpo^  aditam ,  Codic. ik  ifppuber.  ^  slii$  fuk* 
'  jtiimt  auc  nb^adi  Vi^,  ^m&ioceflat  pupil|aris,catt 
'   pupillarisirequirat;  :i^ncioriiem  i  %.'in  pi^in^.  wrfi 
,    adeo  ,ff.  de  yui^r.,^  tf^  pupiltar.    Ei  hociae^u  eil: 
Verailla(bctt|ida  oprnio  Im<>li  &  St({M^ 
dixetuii€>fe(latorem^Voicii&  po^ntfere  caftt|  qin 
evcniat. 

t^^cundus  cftcafus^/qbasido  agicur  ce^dtt 
Nvul^aiis&fid!^!:^  recepca 
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f  eQfcii  datamfaculcacetefdbflic^coeligcodi  9  qui^ 

. cxlubfticucioRcfucccdcrc  vclic,  cum  ambse  con-t 
curraQC^odciQ  ccmpQrcjCrad^de^uaEfif^rCiil.  in  A  K 
C^m»¥ioioHm.  58:.  Afigel  &  Caftceof.^  t 

Atztin.num  16.  Alcxnn  num  ^o.  Galluula 
48^.  C\^CiA  S^)k\\.nHm,^\.Ki2^»mm^  x.7   &  AI-i 
ciat^aaf^FiUgoCc^»/!  ^f$>$'  Romaii.  £»»/480«* 
ii.j.  Czci3i\\i1p,inl.pn8ibm,nHm.%Q,,^  ioidemCom., 
ikHm>  1 2.4.  Codtcde  mffiber.^  aliis Jubjiitut^  ^  GuV 
tici{Dufi;pQ<6di<^.  iJ!»  eif:  Iki^nmiuis  jt  mvjfrijiaij^^ 
Utt0fiSylib.  1.  inWaSi.     inviloqm  ,        10,  /fe 
fiammt.perl.  recufare,  §.  Titisia,jf  ad  Tr^hell.  Cpa-:  ^ 
jCr^jceilacbjrfiin  hoc  in  ^iUu  aoji  dedlifle  .^a^ulca- 

'temrub;llittttoeligcn(ji,  quaex  fiibAicutione  Velir. 
fucccdcte  fcd  YoluilTc  proyidcrc  fccutKluxi  ca-. 
jfum,guicYcai^c,  quod  feiic  eWeip  i;cmpore.c(rQ. 
iM>np6i^ecpiiottr(ii$fueceflio'a^^  dire^az  ^4dei*^ 
comrni/rariaeccncot  Cynus  in  l  precil^^us  ,Co(isc  de^ 
impubet  aliu  f^bjlitut  Imol,W'i  Centurioy  num^ 
}z.ffldeHj/4lgar.>(^pupillAr  Cqmeor.  l^tnuf^^r^' 
§  Titiu4,ff  adTrebell.  Guid  Pap.  in  q,  \  j  5 ,  SOcio. 
\}lin-i»^.i.  Cfnturio  ,num.  311^  0*  ibidem  AijuilU 
WViSi»inj^f4m^nkm^t.%€,^.,t^  (^ioQflacic^  Hogeri. 
ifftrj^Sat.  dii  fubjl^ur  in  tittil  d»  cothp^endiofa ,  cap^, 
4.»«»7^.5lj^(|Uifpiipfcrun,C)  ceftatorcmiha<^  clau-i. 

,^ula  Yulg^riicr  ^  jpcc  :6deicon)oniftivm  3,^1^  d^r 
diflef^euUatchi  fu|;)XcicucQ  eligcadi  >  q  .a  cxfub^ 
fiicucionc  vclic  fucccdcrc ,  fcd  ypluiflc  pi:Qvicic- 
rc  fe<;i|aduip  ^cafimi ,  qai  evQoicc  £a  xacioDi 
i^cincici  ^  quod  iiic  eodem  ccmpor6.efle\jio^ 
potcft  coticarfus  fuccc/Eonis  dircdse  &  fidci-r 
comm^Ii^ci;i^oa.m  iihi^i^s  infc{cutu&  a^^vic  hicrct 
ditac^iip.^  ceflac  ▼ttlgaris  fubfiliiici-o  ^UfC  jld/tio* 
ftchasrcdicatis  dicicur  cxpirarc ,  /.  poHaAitafn^  Con 

\  4pc,Mimfuber,^aliis  fub[lituL  .Sivcroiaon  adi-^ 

«  Xitrlottts.  eflCenpn  ]^o^efi(  £Ldeicx>i9;imi^a,i:ijfe*  cUQpi 

•V'  4-  "  V        / /.«^ 


X  '  r  fUcuere  non  poflic ,  quod  cotifeQUcas  noa  efl. 
.  Vqrurn  Nf cQ^ocliirir.^ f^fUf^t^  6  } « n:x  i.  fic  dilUu- 
' .  gaeiidttm  pnrac  >  qudd  aat'  h»res  -nda  adiric  n^c 

.  \adiievulch3crcditaccra:  ant;adlvir,&  fubfticutus 

-  fccicadnr.mi:  primo  cafa  dicicur  cDaccira  facul- 
: '  w(ttbfticaco>iit  cligkc^an^dYiiutiycljtex^vulgari» 

velfid^icoaimiiTiria;ft  vulc  fuccedcre^ci:  vulgari^ 
imincdiace  adirc  poccft  hseccditaccm»^  rerb  vulc  ^ 
idmicxiek  fideieonmiiirari^    petere  poteft  c  gt 
JlJcrcdcm  arliVcr  &  rcft  i  i^icJ.recufi^re.§,Titiusyff,0id 

CMfiCodKiU.,  ^  /^'  \  ;    "  • 

i^T  tTcrcias  cftcafas,qutJxdoagicur  dcpupiHari 
k    &fidcicommifljiria,ficuti,<jaaiiwlo  rcftacor  dixir, 

*  lOlfKruofiiiammetirpim^ubcreni , &(|uaodocacir 
>    ^ue  deceActif  yci  fiibftiraolCiiaWho^  in  cafii  r  Ie<^ 

-  ftioni  locus  noiicft,  rion  cnim  hic  pro^  ri^  ditur' 
'  ^  foncurfas  >  quia  ccUacor  noluic  elTelocum  fi  ici- 

cbmmiflrati».ttifipaft  pa^b^ttaccn^deeefiiirct  fil  ns 
.  iltciQfticurus,voluicrcftacorprovi(dcrc  priixiumfi^ 
liomcjiiancc  illapapiUacii  dcuidip  fibimcdiancg^ 

-  &deicammi(rafia;  *  *.  * ' .   ^  '  ^\  V  * 

'        Haccrgo  racioncdclietfiibHirutusrucjcdderect 
,  ipU^iipiliari^mlip^iuidcctuneaiajninfcrcuirpupilw 

lo ,  qiit ho^r^dbm  nrofi  haberec  eoncci  ditpoficia^ 
.    ncm  pacris ,  qiii  ei  proncfere  Voliiic,  quinimo  et- 

iamfiMnccdimuseodcm  ccmporc  conciirrercpu- 
^  pillarem^l^am  fideicQ^suifaria.Qon  tamen  poccric 
.  ^  ibbfti tutQStiinaiii  cligccc,  aliieraomtiraV  ctiin  adro 

•  conac*aficfuccc(fioitibonispacri$, ut  noo  poffic 
lubfticutus  Yelfcfac^cderepnri  pcr  fidcicommid 

•    iarianf,pWerlnfii^  pap^llati,/  fedftplsfres,  f.filiJtjf. 
de  vulgitr,     pHpiUar,  fubftttut.    Ec  fic  in  fpccje 
5  fcripfcruacimol.&  Kovazn  Ar^irecuf;ir9i§Titius,f. 
^^.  MTrebeL  Alb.in^W0pfilrubric.  de  Wilgar.  f^pupik, ' 
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fii.  xxm4efiihftitumm  '  749  ; 

^^jl?^.fei(/.So«in*Jun<»  311  c^Aqtii«  iNf  4,.pari,fu 

deimpfiS^  ^aliiifubflituuV,m3LwuCoQi2y  ine.fipa^  '\ 
ter  inv€rh,obliqHftin.^.&n  2^.d€tefla,fn.in  6,  Me- 
nfychMb.^prAjk^pt.6 i  n.  ij.    Oiiiciociunt  Barc«  , 
i»,LC^^t;ic^.$2ifii^ibidemAttt.».  s^.  &  Gallma^ ; 
'la,».48^.Corn.f*;^/t5-5.».4./i^.3.  Socin.ScD.rt^w/T  * 
i44^».3,/f^.i,Natcaii;^<^^/?/Ij<^5».^. ca^  '  / 

fiibUittitGm  Wc  incaftt  e  Ugcrc  ponci^tt^  cxWSfti- 
lucioncfucccdcrc  Tclit»  ^ 

t  Quarcus.cilcafiisqttandoigiiurdeexcmplari 

^ii4ei^<>«imiflafii>hoctn.ica(ujrdrp  Cnrc^^^ 
JUa: ^tf»/ ±9o.mt.  cflelocam  clt^ioni'/Sc i6i>ni-f 
uinfccuCuscftMcDOch. i^/r^?;?/  joj.».  40.  /i^.  4,  ' 
Yer]uUni^cmMencch./i^.,4./r#ji^i^  6}:^.i  5. du^  :^ 
•bicac^  ttim  cvempiarjs  a  ptri  ptocedat^  cfun  ip(»  " 
jjupillari,  cujuiciciftplo  cirt  iovcma  cx^cniplaris/ 

^  qpfa  :&propcercaficttcipapUlarisnonpoc<ft€^«^: 

.  cttifrciecttmfideicc^inmi^^EiAcqdci&^cm  ^ 
pariter  nec  cxcaiplaiis.  ,  , 

J  Qgintus  cft  -c^fus  >  quando  agicur  dc 
pupillai^i  cxempUik"»  hoc  io'^jifrTi|la£tf{ttf:flf 
clc^ioni  rcfpondit  Ruin*  conf  103.».  16.  /iir/ai. 
'qucmfecucuseftMcn0ch.i#2c^»/^o}.9^.  }$Aib.j^. 

anpdl^lc  da^m^iipiacttna  fubftiitttiiMittfD  toti^w^ 

t  EfFcdus  fubftitucionis  comiicndiofsB  cft,,j| 
<)tted^>ames  «alias  ftibfticucioncs  iub  lc  coippcc- 
Acti.dcrofit^pCt/£  modo£c<^iidiim  qaalicatt  m  fa-^ 

cienck&  rccipicncis  ficri  poffit>'ta  cft  rcccptifli- 
(paoiD^^iam  £:nr^niiapc.poft  Frrnand.  Vafq  .rf^^c^ 
%  /uMffrQ£reJf.§a9,n.iq} !  ccftaciu  GiaC  S-Z^^^i/^n  / 

tio.q.  6l*n.l.   -  ,  V    '  '  -     •    X       v  V 

t  UndcApAt^iYclafccadciis  faciatru^  3 

V       I  .•       /  '  r      '  "«cm 


^flb  V  \  ti^:  I '    uittni,  Voluntdh       .  ^ 

^  iifin  compcndioDm  hocmodo>  infti'tuofi!ir»m  vd 
filios  hjticdc^i&quandocuuq;  dccdTidncTitiiiii 
flibftiiaa-^tanc:^  fitii  non  fiiiiiiaeredcsvfiibftitatittf 
«dfpit  icur  cx  vulg.ia,  fin auccrn  fiat  hxrcAc^  io 
fUviUaiijdccefTcnnt  cx  pupillari,&fi  foite{}tfa- 
'  riofur  eiiicmpiari.  :$ofi  papiUaretti  |is  dcaeiien*' 
tibus.ex&Ieieommidaria  tAtiteibconipeii^ 
clia>'cfabfthuancai  &cap«ccs  finr,cxrcc4>rocain^ 
jicifm  ftiisitiiiatut.  Scd  quooiam  &  ratione  petib- 
liartim  Sc  rttb6t\xm  qail>iis-do«cipitar » cOnnpen« 
diofa  fubftic^ctoXa:pcmuitumq[;  ▼ariat,  ucclarc  8c 
dUMO^^^^^etCft^ztiocxpiiccttir.  Pfimum  vidcbt- 
tinv    toianft  fdU^ft  ^  mi Ijtce  faftr,  qu  is  fubftitii* 
tiouumfpccics  ^OiiipIciSiaiur.  Oeindc^dcPaganOv  . 
:      Qamtuai  admilitcip.fcicadam  cft,  militis 
•  ptivitcgiuii|*^ife^  Jtcetiieme         ioflitaeo.  qai* 
per  fc  ipfc  di(pooefevalct,a4it«mabeo>ti«rraita«' 
tcrapottaUquot^tcmpciijVclconditiohcm  dircd6 
:  iiuftirte  &  ad  »liu  (fcfctreeam  poffi t  »tameii  milici* 
..bttsifiAguiiirrptiviicgto  cpntrarcgulas  jariscoui» 
mMis  cciam  pubcndirifdlofabfticucrepcrmiffam 
eft Hoc  p»miifoj  trcs  caiits»  fuotdiftlngucodi.  ^ 

tl^i^<i^^^<^^^^<^^rfl^*>^^^  coinfieiiillioiiieftfi* 

vcrbi$mcrcdircd:is>'hciccafu  ,fi  mjitcr  noncft 
,  jfil/mcdio  96\ni  UmporcYalcc  jorc  d!j:c&o>  h^c 

cft^itteii4^^^^.^^^^d'^^^^^^^^g^^^ » ^V^^ 
bcrtatcra  uc  pupillAri^s ,  poftea^femper  at  Jire<5la 

'niiHttm^nccbbiiq.ufttuf  tvdcft>  non  trabitar  ad. 

'^llddcommiCafiii^  :  idcoque  fabftitjitttp  cafdk 

iona  ileftiir«tiis;camfri^ibii«>tft  basr^^  iami^ 

tis  juic  dircclo  propiia  authori^atc  »  BarcoL^^ 

Centuri<^.7  ff  d^vid£^i  &fmpiU,  &  cft  comma* 

j(isoptaio,Covat.M^^H^l^liitfr^f.9^     14.  d$t$^ 

J}af7^nt.G:2i^ '^. infiitsitw, q^6^  num,  i.  Sinautcm. 

xnatcrcftinixiediojydi^crfx  funt  opiniones',  naot 
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•  XXlL  ^efiibjiituthnl  cdm^ndiafa..  ^7|t '  ' 

ffmbiUi^C.dsimfuher.(^aUkfubJiit.  Azq  infumma  ' 
icom»tS  Mt\(i\iip  znt^xcmf^KZ  Bartoli  teaui;^ 
runc &  plcriquc;  «lii  poftBarcolum  im^lcxi  func» 
^uodconipepcliora  fa^ia  vcrbis  diicdi.s  obl  q^«e-  j 
tut  fatrcff  wkttts  paft  pubtrUtem  ut  tefiatatl*  ' 
mohScGAhmhJnl:Ginturi9]»ifim.ii%  Etquod  " 
^ante  tempora  Barcoli  hxc  fuit  communis^fatccut  . 
ibid4ixtAi^»B.&Ploi«de  CtftreeC    magis  cooIf  ' 
moQem  dicic  CorBe  ifkd.  l,  freeA$t$y  liim.  i8-  . 
hx»c  opinioncm  hpdic  cciam  conimuncmcflc  (H- 
cii: 5ocin.  indA.  CentkriQ,  cpL  4.  in,prine.    V^t um  « 
B4r(oLiW/2.'Cm#iiK«9,  ffj^^     haiic  opittiooem 
d^mnavir>coocludccs;quod  »alcecfcmpcr  jurcdi- 
xc&o,nonob(lancca>acrc,  &B;ircol.fcquuatuj: 

iJ'^.  G^lliaufa !  ji.  Communcm  qucq;  dscit 
JsiCinlprecibt^.num. 9  Occ.n.i $,Cmi  n.  ijf*lpi;ii\t^' 
imirai^emli^n^to\Z^Ln^  io.f%imk.innt^n^Hk^ 
yia/caiedcmhbdiema^isccmmuiicmaflcrit  Sapm 
indjprecitus,  CoiA(,Czg^ql.nHm,  1 45.  LanfcAnc^ 
ind.£v$i^inio^Cow.  in  eap.  BA/nnhm*$.  9  num^ 
Et  qQod  rfta  fei^teiKift'  in  vcriflima  fc  magis 
cnmmunjs  dicit  Fcini^d,  yafq.defuccejj.propcjf, 
§^ii.injd^.  Sioq^.Oddo  ^  in  tra£iat.  compendiof  V^ 
fntte,  5  nH.  j .  &  air  Qth^.^.  fu^^itutio ,  t^Hnft, 
injin.    Gorucum  &  Soci6U.n  ,  qui  anc;quorum  , » ' 
£eatent^m<hodic  magis,  communcm  aAcmof  ^ 
^ecepKi^^e&^^kBarcol^  opiitiof  e;  *c[ax  pcr  tetr.^ 
L  Centuria  probacur  ,  rc^ccdcndum  non  clTc,  & 
hancdcf^^nditMeaocb.  W.4  />yii/«^>^^^  51.  ubirc-  . 

fahfiituti  "  X    r    ♦    .  ,  '  ;  .  ' 

^'j*  Alccrcafviscl^tiqutndo  hx?  ccmpcadiofafa-i  , 
^a|clta1asiiitevcrb^  utfidixir,<iuando-.  >^ 

cunqueii)  Wme^i  deccHcrit ,  rt^go  ttt  rcfti tiiat 
haetcdicaum  C^jo  .^^  hoc^  cafu  icccpuilima' 


tft»  emsium  Xeotciira ;  dmm  'tem^oi^  6dU* 
commiifariam ,  non  cqfldocnccitt 'tttlgaiwin  attC 
^  fUpiUarcra  (ublljiutiocnrrn  fi  e  ra-itcr  vivat,  five 
,  looniia fi;jjtajcncc BartoLi»/ Q«/^i^>»«^2 z J?^^^ 

y  cir^omniaa»  coiUenfu  rcccptu  n  cfrc.GalUaul* ,  ?f.  . 

♦minv-m  duHicarc  fitctuf  Poiu.ii/r.  camptnliioj.  «. 
ii.ErqaodlixccDndufiorcnctLu  ab  Otoaib.i&^alf 

%  '  1  Sf.^rtia  O.vlti.  in  tr^icl.compmdioj  patJ,  '^.  art,  i, 
i^x^^^fubjiitiiti9i  jt^df .  Mcao  c^,«.  A^.  4  ^r^fuwft^ 

j  '   f  Tctcius  csfascft,  qiiiftdbliicc  compciidiofa 

V  f^iiaftiit.a  miHcc  yctbis  c«inttiuaibus,uc  fi  dixit; 
-   qaaHtdpcun^fili^^pqusdj^ci}^  Ca^ 

\  j  u  m ,  l^^o  :  in  c;^fu  y  m«  t  te  nod  exifteBtc  9  (em  per  cft « 
'"dirc6ta;taa)  po{i,qiiarw  Antcacjitana  hxrcd«taccm# 
,  jiucuim  nmil  fAiiACj^^^C^  ciFcc  verbis  ditcc];isy 
^   iBM^.mlCentum^niitnf  [Zt^^iknt dicitmzf^\s 
^  Ci>mariu«rm  opmionci^'>'b* S  jcisijn«.».i  i.R  pai 
.  »,.6;.Ga  bauia,;^  2.49  Cotn.inLpr€cibui,n  i^.  An- 

'  approbititn  dic.t  CorskCiniprecihsi4  ^n.  ^4  Polir. 
"  .  ii^traci  compendp  x%iC^o^zt^,  inc  Raynutiui^A  ^^^ 

V  K  xl,lt4M'^¥^^on^pewlt^i^Kfi^to%G^^ 
j!tip,%'H.6:^v^ffeluftio^%f6n^  Odd.  intruB. 
pet(idffiTt.  5  .^rM  K\xhncM cotppdndioffa^^a  mi^t* 

^    iAtvkotKUb^^^^^^^  .Eiicbatfcoffoif»^.'' 

V fi<imVer\cn^m  e(fc>  qiiodia  oobio 

•    f^bfciiutibpotius  accipicnda  cft  ia  fctifu  dtrc^lo 
'^'^  qva4nobIiqupt>^  fiiilcsili  dubio  jurc  miiittri  co- 
>  >  lcari  voiui Ilc  i^r0^laihicj|tr«ic  Qraft  $  ^fuhjlitutio,  q. 
^S\n  1.    D'flVotiuHcArctia.^yn.SaIic^t»Paul.  ac 
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ihantcs  compcndiofim  amilitc  faftam  vcrbisco- 
munibus  infia  pubercatem  valcre  ut  pupiliarcm: 
poftca  vcro  uc  fideicommiirariam>non  uc  direc^am 
milicaccm  ,  quod  milcs  in  dlibiopraefumatururi^ 
vcllcjurccommuai.non  privilcgi(5!  Quando  vcro 
matcrcftin  mcdiocompcndiofaamiluc  verbis  co- 
maaibusfadaanccpubcrcaccmcoacinetpupiilarct 
&  fi  moricur  filius  incra  pup  llaria ,  fubllitucus 
pitomaia  bonacxpapiilari&  maccis  &  filii  cxclu- 
(kmacrcquiaeU cxprcHa vcrbis  jjcncralibus,  quar 
macren^  cxcludic,&  in  hoc  non  cft  difcordia,  uc  di- 
ciiZx^Mtrncl  compendiof,wrJ  quUjiutem  fi  mater^ 
pioftpubercaccm  vcro  valdcconcrovcrfumfoic,  &c 
quoccapica,cocfeafus>lcd  obtinuic  ,  urcompca- 
diofaobIiquccur&  f:rahacura<l  fidcicommiirariam 
favou^macris  &ficmaccrin  bonis  pcrfiiium  rcii- 
axsfucccdacfcdfubftitucus  bona  ccilarorls  pctac  ^ 
a  matrc  j  urc  lidcicommifli,  Bartol.m  iCenturio,  nu. 
II.  ^o{l^\o(r.inl.precil?if^,verbfideicommijji,  C.dcj 
impuber.^alii^fHbftit.  Ecfcquuncur  hanc  fcnccn- 
tiamDd.communitei,uccellatarSocin.fcn.  indiB^ 
LCentfir$0jnum.z6.verf qHmtHScafu6 y  qLicmcefcrt 
Galliaula,jW,77«;w.i4<^.Scbaftian.Sapiai»i.//)rm. 
^«^,  &hancdicicccneQdamAlcx.j»^/./.C^»r«m.5c 
quodficcommunis  opinio  tcftacur  Zaf  intraciati 
cojnpendiofverfquidaatemfimAtery  Covar.i«  cap. 

Rayniititi6,^,p.mem.i  j.SfortiaOdd./?^^^'^'^^^^  CQm- 
pendiof  part.  5  .artic,  1  .rtibric.de  compendioffacl.  ami^ 
iit.GtsiiT.§fubftitutio,q.6  j .McDoch  lib^^.pr&fumpt. 
5i,».i8. 

t  Vcriim  hic  qua?ricur  Primo,,  anprivilegiumdi- 
reSlofubftituendietiamccmpetatmilitihtis  nojlri  tem- 
poru^  Ec  diftingucndum ett,auc  miliccs  noftri ccm- 
porisrcpcriuntur  in  cxpcdicionc ,  &  cuncficuc  an- 
tiqui,gaudcnchoc  ptivilegio,  quiamilicesfunc&: 
.abfqucill.sfoIcnnitatibus  dk:confuctudiac  hpdic 

Bbb  pro 


»p*ro  milici  bns  habcntbifiAlcx.i»  i  Centuriojjf diViU^ 

mitterc:faccturSfbmaOdd,i»/r  r^»?/>^»rf/^r  ^.yiil 
/    90«'AnicnofuiftioexpcditioQe^&nxii^fi  fuuic^calqs 

i^tqui,at  funt  milites  drdiiiisJ  JoS0tii$»&i  ifti  qQoqi 
.gaadeftchoc  ptivilcgio^quia  crcantur  cum  ciidcni 

SiDa.funtairiialilites,noDldlcnhiccrcreat:>&tunc  ' 
.l^finomenialcemha^eAt^veidi^niicacem^W^ 
^^(sici^hi  mimov^ginii&ttirhoc  pri^Iegia^qsifai^  | 
/  f^tratidprivilegiiineiSjfiquideraarmisnon  incu-  ^ 
buoittitacenet  Cyn.i^/.<i;(l^i/<r. &fact.  ignoranu 

€}enturio,n.t6.ATcnn.in§.piAne'^n6J)iJlit'd€m  ' 
'  Bertran d        1  ^ii  Ub.^iS>pCirubr  C.  de  t»iA 

$$pi!mJ^9iX\^^^  cadesiiiM 
,  irev^i«lMiduni6aat'arm 

ItantcsparatLprodcfcnfiatic  Rcipubl.  vcl  doniini 
rd>  vaciat  £fuj[€#aana  cxiitimaKin  c  pl  t:  ti^^^ 

"Vommunem  'circacccftancut»AretiB.i/></i5.J./>^i»?, 
Vitf^inddiCenturiqyn.^.i^zux^rtt^r.in^iit  dBmUit, 
CijeJlam,fi^A*  i&i^tipd^^ffin^ttfpsridiof. pajf^i  f.  f  j. 
pr4Lmijf\^ .  conclu^    ^ed  conqrarium  judicando  fe-» 
*  qUiturjGapcliTiiolor^tf^i/^r*44:.m^    flc^  in judi«* 
'  cio  oii^iijQi^V*0iMc2ai(;4^^  ) .  <&  liaire 

irqiieadatn  ciTe  ai  t  Orail!  §  yii  bfiit^iio  ,q.66.  Uum,  i« 
;  .  cumeademfitiacioinutrifq}.'  . 


?7  >  -^Y^t^tkij^jf^^pxsf^^ 


icd:aciviliaha:ccrte,  hxrcs  ctto,  hjercdcm  facio? 
/  h]9ercdce0Vjubeoi  lACitkOckJik^.prAfuMpt^  ^f.n.j^. 
t  V^^iT^|itcedaafG^  GxaUl 

\:->i ' '" '  '^- v^v'^;-! v '  j,ia^ 
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%,inflituito^q.  5  ».  I.  vcrbumaccipiar ,  Graff  rf. 
ntitn.  3 .  vctbain  adcrcfcar,Bart.m'rf./.Ce»?«^j>,;/.f 
&  ibiRipa?^«w.  1 9  jrdicithaac^cire  communcmd*- 
pinioncm,&  ncmincm  rcperircfc  conrradtccot^rVi 
dicitTitaquel  iril.fiHrjiju/im^^verb/vertafur^n.ioy,  , 
vcrbumcap^at,  Grad.^/^  5.;z.^5.  vcrbum  Dominufe 
efto,Gra(r^/./.«  ^.vcrb:;mrcvertatiTr,  ita  c(t  coma- 
nis,Graflr./^.<j'.  j  »  7.  verbummbriatur,  itaeitmsgife 
commuQisGfa(K/^./;;.8.Di(r?utit  /:  n^t\jnd,l,Cen*' 
/«rw,n. 5.Communia  vcrbilfunt  vcrbu  compctht» 
verbum  dcvcniat^vcrbudcvolvatur,  vctbuhabcar^ 
vcrbupcrtincntjvcrbu  pcvvcniat ,  vcrbu  pofiattir',t 
vcrbum rclin^^uojvcrbum  rcmancat,  vcrbum  vc- 
biat,ita  cli  c6mm\xM:s,G:2fi^§.fubJlftfuio,  q.^.nu.<)', 
10. 1 1 .1  lA  5.14.15.1^.17.1  Ti.vcrbu  fubltiaiojcom - 
xtiunecft,  quando  per  fepo(icum  cft>atfi tefhtoc  ' 
<!iretit,fubaitubha*:edcm,ilia  ht^re(|isadj<?6l»oer- 
ficit,ut  vcrbaiiatcvidctcrdire6tci,'iracit<ommu^ 
nisiGralf^.^  ^  ^-'19.  verbufuccedar,  f:mpercom- 
munecft^etiamfi rcferaruradperfonas  honoratas r 
itacft  communis  rf.^.  j.w.io.  Verba  bbliquafunc 
vcrbu  dcrur,ita  e(tcommunis,GralT  5  jNbftituficy^J 
5.«.io.vcrbum  lcgo.ctiamfiadjiciaturuniycrfitatt 
b o no r  5,  i ta  e  (t  co m  m  u  n  I  s ,  G  ca (1. $ /ti h fiit  uft^o^q.  5 ,  . 

.vcrbu  rciticuat  ica^-it  c6munis,Gra(f //.g^  w.  14. 
,quodinrclligCidi)mmodononfit  adj  (Su,  dirctt.t 
fubllitucioni  cxpti  iTccut  fi  hxrcs  non  clit,reflituac 
Titioiquia  tiinc  nudii  Giccm  fadtum  dcnotat ,  non 
aliqdamjuiisrcftitucionem  ,it>(  voluit  Barrol.  inL 
ojHArehattir.in princ.num  ]  *j}  de  milit,  tefiam.  Etab 
hac fcntentia ncmincm dillcntire  dicit SfoitiaOd- 
do  in  tra6i.coTnpendiof  parf.  5  num.  2. 5 . 

.  •j-Etha»c'dccompcndiofaamrlicefa<5la,nancdc 
compendiofafadaaPaj^auo*  Hic  rurfumaliquot 
capitafunt  diitingucnda. 

tPrimumcaputcft^fihieccompcndiofacft  fafta  40 
;      I  Bbb    2,  vttbis 


S  ^dtanoocit  dubium  >  quin  Tiilgarcm  coatiojrac 

•  ^  4ciu(io ,  q^uod  ^alecaoiE^paiierucem  uc  papiU^iis^* 
Gi^^/ii^^^  jBdamqiiM^oaui^ 

^ jterei^  taniedio  ^  |iam  adhuc  Talec  jure  dtte^o  Sc 
H^acer  excludicui:^,  ita  craduac  poft  alios  Cephal. 

^inLCentufiotinAffaHMum.  i sxAnfin.  qui  comma- 
jqfmfi^Cecepciffimai^t^^  opiuiofl^^  te0;fiAf!UC9,& 
ftobfMxinffreciiii^^Ve^^^ 
'    aliu/uhfiitHf,  Menoch.  lib.^*prAfumpt  5  6^.«.  i* 
42i    j^^cjbur^icommaiiis  coQcii^iO  de  plaao^proce* 

^dubtameft  ,  quaado  io^reccrcaca^cumiadaliiic 
^  compcdiq£a>&  (UncdiUihga^aduai  cU>  Auc  cQiaa 
i^ompeadioCific  £  ccjOtt^ 

psk&^i^iwul^cffy^  q  uaddoetiaf^f  fitius  ci^u^ 
de^edac>calis  gc  ha^res  in  tali  iiomo,  vcl  in  tili  poC»' 
ftifioae*  valebicintra  put|csmcjyia«4filius,4ac»|j^l^ 
.V  uc  pu  pi \UnuB^i^^^miA%^^  ckonpi  Ma 
illam.tedcciam  omoia  bonaimpubcris  capitiicate-f 
V  ^  ^ec BjMt.  mLC^$^uriOinum.  li.  £c.ctti;p  eo  qiia&o- « 

^Atctin^cotam.ic  4SaliiauIa;»ii;^.i  i    Alex,  conf.^^: 
\  ^jplum.  u  Auccoiup^adioraio  recercaf^acii^t 
t^sb44i^edaiio«  dy]ifa>tic  iv^ 

fcdet2tpad:icuiaj:eicgatamfa<::1;amrubcorKlicioQC  \ 
morci  ioIfaL^  ci ,  B  arcoL  in  L  Cea^uri^^  cp  m  Barco* 

iiinum.z}6,  Gailiaula»»^)!    Alex.  confs^yvoL 

*iL  frCoM^  ^»Jl^9^^^lfm*  u  ictwriA  par^ 


li  Qua  afaifque  co,  basrdi£t )  qux  pofl^iot  ledl^  ^a*  ^ 
»  Wiligiinicnfumparticularislcgati.^  *  - 

:  f  Sed  $c  dubitattim  fuit>fi  di^um  fit,  «jaudocif*  41 
,  ^tii^ftftefiljisdec€flfe)^>mnqui4  m  comptBdiofii 
pcr  Tcrba  djrcftatoiBitincatur  pupillarisf  £tio  trcat 
i^tiimif  s  ha?c  controTcrfia  fuitdcdadfcat  lcd»ebti«-' 

'   pup  Ualem  comptciieMi  tcmporc  fuo  cum  quo  ^ 
iJfH:  cdiiimtioifter  triof<^at  Alcx.    tbi  Atctioi  €qL 

(  caM-Sreriflimam  nuncupat  &:  magis  cbmmunem  . 
tcftltur,Ca{lrcnf./;?//^r^ri^i#*,W»fc  I 

:   reiS/i:,  j^4f^^  j  •  ^W.  I .  GraflT.  ^fyi^iAffUi^HA/l,  1 7, 

i  mim;j: ^/A-v;- -  •      '  - 

i  ^    V^icihi  qadad'5defcomfiiiffatiMi » ii cotaipM-  44 

I ,  dib&ftbftitutioaPagano  vcrfaisidircdiscftfada^ 
I   atf  eiprae^famptateftatotis-Tpittotatc  poft  aditam  , : 
1  li«er^dfthc^i&  jpupftltranll  amceltti  ^piiar     mi^^  1 
>  lcSlflftimqaam  fi:dciebmmi(raria,maximaintdf  Do-k 

'   (ftbre5'cftcootTOTcrfia  &  tresfuntopiinioncs.  Pri--  v 
!  mk  dpi^cfty  Aibftitotilmem  habc  poftf  ditoili: 
b*ifet|itacem:VdpubertatcmTjilci»)u 
m i  fli )  i ta  t c n c t  J oa  a .  A  n  dr . I»  cap.fipaur i    t$fiamM  - 
$^\^mUxfr^9f4iC.deiftoffic.uJtamm.  Saiicct.  in  ? 

Dec,wKiw.  X  7  Coraf ««f;?. }  x.Paul.  Lconius  in  tfaSi^  ,^ 

X^TL^:mtri$(t.^pet^iof^^ 
nmriar  fefilui.e,  7  nHm.^  verf  fedhie  non  obftantibm . 
&ibidem  in  aonotxttonibus  £man.S6artz.i»Mi».2.' 
&  <)Ui««iM[fel:fi£fSi^    toflaitcis  «t  |;|iis^ttdotit ' 
cxpicndi^mYgisaccommodata  ,  nccverbarcpu-^  * 

giia^it^fcdj^otidti0^i^eit}ma^um£  ; 

"       V.    *  "^"^"     -''Bbb/  3  '.  "'  fluoj  • 


diiatad  aii^cbduittific^iHxaai  voluiKatem  ofit 
ralH,  quam  obliqaa  ;  hiircopi&ioiiem  fibi  vcra 

xiriiicBkiam  cile  hanc  Gpiniott<;mi  hufpi^aoipj^ 

r^Ptnend^      ''«p.oxicra  portt^aditaoi  ha;riedi(a(em  vcJi 

t';;^ultiftif\icu«  Aihilhabeac  ceDitkirttM  Aao»  kicpxt^ 
fiu^,^^  Butrtgariu^,,  A^reJ9aiius>  M'aceicllii$>  Beioi^ 

©uid.Pac^/Archidiacoa.FraDC.  Alcxan.  Coro.Jajtv 
:  MatthcCPdic  ik^cytB^irfi^f ilMae.P#fiCAlqa^^^ 

commentdeiitifnpendiof.fHbjikutM 

'W^^^^pHpiU  inhjiii.  pro  h:|COpimDi\ei4dfcrunt  jiU^ 

-  VvJPrimo  declararurirutnonproc.cdac;!  cun^f^tb^ 
''•a&q,«it4fittjua»ciisfpc^aatur,o^^  ^^.i^A^^g^^ 

%\s  fd^lam ,  yo[nntDcc:itkt,p^^cibie4f»Hm.  17.  "verj^-^ 

^  num.  1 04?  &  lity'\z^n.;e0ff^^  f  cj^ocirc^jinfc».^ 
x(^DtDcc)&  Rip?*pjcp^cdf  |C;.ifr^  la;|^Ui;HI)/9ii| 
ui;iQ  Cur^a3ftrite^Qr|;)fc<;|j^^ 
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rtW'caufar  judicantur,  ut  atccftatur  Guid.Papxy.  ^ 
^9  &  jS.qucmiefcrcMcnoch  Ub.zJearbitKjudic^ 
caf6S.niim.  51.  UbiidcmdcSenatuMcdiolani& 
TaurircfcrcpoltAlciacum  &  Ciavec.    Hac  cniniv 
C!ufiaejudicarepoterunchaiiclubIli^utioncm  ob- 
LquaTi.  rdcmfaccrcpoHeDcjudiccsMiircatorum,. 
cum incer  cos  fola squicns fpcdari  foleat  >  /.  fijide-' 
iujfi>ry^.quidam.fmandan,  lca  ctiamfaccrc  poilcnt 
Dclegaci,  quiobadjcaam  clAufulammrcfcripto, 

fola^quititc  mfprr^aijudicarc  polfuac  ,  ut  cradit 
tc\in.*nc.cxpart€.il.x^de^efcvpt.  Idcm  diccpdum 
cft  ,  in  illisjudicibuS  ,  qui  cx  fovnia  Itatuci  ha-?. 
benc  po.'clt;itemjudiaiiidi.Jic.iibi Yidcbituxi  Nam 
hiarquitatcm  fervaredcbent.Barcol./;?./.  i.^hdt^ 

'iegihm,&:x\linU^^^^^  ^^^^'^ 
d^  arbitracoribus  cft  diccndum,  cum&  hii-quiT 
ratcm  ferventr,  Bald  i»/. Cod  de  contnt  t^b^ 
Abb.  6c  Gxtcri     cap  gsiintavalliifde  iureiur.  & 
,Corn.  con(iL  i9i,  lib.  3.  Cajtcrum  »quod  im6<ic-< 
iara  ciim  lolaa?q Jiicas  in  judicis fpcdacur  haec  fub-^ 
Ititutionbnobl.iq  •etur^Yolunc  Alexa^Ld.  i»/.  C^- 
Mrio ,  nuw,  ^  3 .  Cu:t  Jun.     L  frecibtMynum.  57*  Ri- 
minald.  num.^i  ^.Boiogu.i»  d.l.  Centurio ,  nu.  1 64- 
adfin,  e^ifci^.  Aquilin  m  4  fart,num.69'  cumex 
vcrbi s  colLe;i  conjicivc  non  polTit .  an  ccltacor  vo- 
lucr  t  fubltlcutioucmiLltam  poll  morr^m  obliqua- 
ri,ttoncciamcolligatuxcxipfotado  dubjo,fc  trc- 
dere  hancdcchrauoncm  vcram  non cfle ,  ai^  Mc- 
nochJib.j^.prAfumpt.^  ^.n.ii.  ^  ^ 

•\  Sccundo  declararunt,ut  non  proccdat.quahao 
in  tcltan\cnta^adcflet  claufula  codicillaas  ,  nam 
tuncfubflitutioacmverbisdircaisfaaampoitpu- 
bcrtatcm  ad  fidcicommiflum  trahi  volunt  Bald. 
Angcl.Caft4:cnf.lmol.Aicx.JaCi»/.'u^^^i^<^i'^^^'/^^^^^ 
jf.de  vulgar. 

'  t  Tcitid  dcclararuntaUt  locu  non  habcat,quando 


^  .  appofitafiutcUufula*omDimclioicino(Io>iiam& 
^  .ci£%uarifdaf ubcrtati^  itulgoC  M 

cp«^a7|ii[ifei;CurtJ.u^^  i^*  ^alliaul» 


toii^  {iibrtitutioticmrgeibii  ditefl^  .tralif 
:  »dfidci<:ammifla«ijKq^ppl^ 

y  imbimiii^pfiit^i^'^^^ 

't  fi5iliaula)»</'/Cip»^ 

'  y^fidHim^limtft^^ 
'  m^im\i»f9iterb.fi»bf^^^ 

>»#<4(x«art^oar  moii, 

qM^  Micfbsm6i»td^ 
I.  ^'lignui^ckufuU  cd<liod|ari5V'atqui  cJaufuU  codi-'. 

'  >  ^  G iitt.  Juo.  tn  diaj.pfmhmifBMm^i  ^  Sa^amm.  6 1 . 
/    G<igtt.ol;t6i;  RimiaaidiJ tta^Mi»:  4/ i-^uif^^^ 

wMcdo<:h':/i^;4/>^^i^^  S  5  /^J^» 
t^ftamcntumiJiterliberos  coiitihcat  cj.uodammo* 

'  ^J^do-clsuifiitoiiicodi^ilUrcmiioil.^^ 
Tl.fcd  f<rf^li4  q^^^^^  .        .  - 

/■'•. 


•  \       .V..  \      '  '  ^  - 
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de  dili^ebar.aam titift  lubfticutioaem  Tcrbis  dire<* . 
,  ^r^liM^i)eciusiflii»a7»wr/c^#^^ 

(    £eiltfioi:eflecomman(:m  apiQkin^n^faicMeooc&».  ^  : 
K    Uk^^pTAfump^.  f f jtdt^.DilTcBtiuac  RimiiuUw . ' 
Jao^  inW  hprmimfnm^. 440inSforietaNGbdd  m  wMft  .  - 
d^:cvmpendiof  in^pATt.Virf  limitMur  decimo,  &  Jo-  -  >. 
iiaojoiJMarc^^uiiii^^  ^  ^ " 

\     :^  tSext6declacaruntutnooproccdat>  quando  50  . 

{  fuiAicttcio£utfa^ioic€;erta»Aamcuncpoftpu^ 

X,  h«q;a«9Miaa^  icti  piic  poft^  ^ 

j  aliosafeallegatosiSfertiaOddo  f^viotr/f^^i/rra^^  « 

1  jfjV^diQfpgxt.i^.nmfiimu  A^^/ 
r     i^l^SeptimdrcIiidb^ttac»  iMiicH:ttm«i»iiabmr'f  ^  ' 

.  (fiNMofubftitetioliMC^  ^ 

i  €t\ s  concepra adjedajm habet  condi tiooem libero«i  ^ 

I  luaiyQamxoocpi^lt  pobeaatem  &  adicam 

citem  116  «pifire»  McaaU^acl^fideicammifiarkm. 

.    rtjfpooderuarGaftreaf^^;3r/4 II. »1^10.1. /i^.i,  An*. 

chotatiu^«i/i/.*i7.ip<^lw».x.V^  defuccejfpgggrejfii^ 
\  ^m^cempen^dicfwmn^y^.Shtti^^ 
:^  mmpendiofjn^  paTt  veTfJimitMUrterfib.  SclolkZtk»,  - 

Marc.A^uiUni9iXC«j»^iiri»;i04fifr/«l^^  , 

/  fabftitutio  fiiaec  feit  coocepca  cttAl  hoc  adverbio  > 
y  ^juaAdo€un(]ae^aam  tuod  rubftftutionem^ioa  tz-  ^ ' 
"^fkiviisep^ftfabcaacemi^^  ^-i 
crahiadfiiieic6mspflbriaa^fmpfcrunt>Aog^^^ 
pUpiUsriii^  in,l.CMtUuriQ$nH$gt:^  ,^Jevul^ar,-&  inL 


s  ffecibu4^Godd§impuh  &  ihidem  Atct.  num.  6,  Ripi 

,  ^  in  dJ.Cm$uyi0,num,6r^ftsiQC  tnc*fifii^ii^yWr^^ 
'  ^jptArnur^deufiMf^a»6^AvigckAi'QtJn§,ex^/meo^^^^^ 

^    in  c.  Raj^utim^m  verh.  fiiitJ^  lihem  •  i/i-^  Ji»te<fe!>( 
•  comjlendiofnum)  j  %  dete(tam.^iom2. 04do  in  trgAx 

/  7ikm.i64,'V(^qf*iU^limitAtH^ 

►  *   ;^fitcltator  dfxit ,  qu^ndocuaquc  pi*cd-»<fi^>^^^ 

.  ^    pubci!^ccm  >  trahi  ad  'fidciconimifiiiiim  ici'iif(t< 
xuat^J^sild.  i9Lffreciii0^nHm,}  j  {'Ciitreai.««iti^i4p:. 

tut.  £an<jcmptdbiitm60tiati^«9bld^ 
/  licet.  i^lsfrefeiihef^iiabint^ 

•    in  dtci.  hCBniurio  ,  num,  66.  ]^£.  num:  j  8.^  Alciat^ 
\  V  i  itiiiet  4xt  S^^miliit^f  <ti«^^  4«  iemffu/^fiin  s  pmt.  ^ 
pag:  i  j  gv^ir^JMi^^ 
^  indi^.iiCenrurie ,nnm.  164^  vepf. ^eriiQ  limitatuj^.j 
^[  '  ^ ;£t  ppttyiorcm  hAflgopitii 

yitnoch  lih,4,  prAfumpt»  s  y  ;2;^;3;.i04^uqddi^ioi 
A  ^aiiibi^i^^ccflano.f^^ 

.  54  ^  v-j- Dccimo^decIaraLunt,  ut  locusn non  kabeatr 
.   *  >  quafldojfubrtitutio  ijuit  fitfna^a  j^raniti^to  >  ic^ 
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.  TttJXlldefuhJlttutionetompendicfa^  ySi 

infih  &  C2^no\.num.^^9.  Claud.Sey&lL 
Centurioy  num.  x6.  &  GalHaula  num.  X91,  Nacta 
confiL^x6.  num.  25,  Hb.  i.  Roland.  confil.  jo.num. 
z^.lil/.z.  A(]nilm.in di^J.  Centurio^  num.  6  5 .  i?t fin^ 
^ibidem  Bologncc.  num.  16  f.  verfi  ocla^vo  limita^ 
/<*r,  &  SfortU<«  /r/»^.  decompendiofi  in  5 .  /?/ir/.  /j^^. 
x8  5.  'verflimitattfr  nono,.  Diflentiunt  Cutt.  Jun. 
&  Sapia  indicl.l  precibusy  3c  ibid.Riminald  Jun.  nu. 
4z.5.  &;>I^05fcquitur^Mcnpch.         pr^fumpr.  j  j. 
9%f4m  ii.ubidicic,  fe  oonvidcrc,  quomodo  jura-^, 
mcntumof  crari  poflit  hunc  cfF:<ftum.     Nam  fi-^ 
coiifidcramus  perfonam  tcllatoris,  juramencum 
ali^^co  piaeiiari  non  confucvic  ,  fi  vcrb  confidcra^ 
nousperfonamhxrcdis  ,quijuravit,  obfcrvarc  vo- 
luntatcm  celiacoris»ad  nihil  plus  illc  tenccur,  quam 
ttltator  ipfc  difpofuic,  non  crgo  cfficit  hsercdis  ju- 
lamcntum,  utfitclUcornon  fcnfic,  quod  fublli- 
tutio  obliqactur  polT:  pubertatcm,quod  dcbear  ob- 
liquarij&jaramcntum  poteftfupplcrc  dcfcdum 
folomiiitatis,non  autcm  fohftaBtia^. 

f  llndccimo  dcclararunt,  ut nou  habcat locum,.  j 
quando  fubltitutio  fadra  faic  majori  vel  cxcraT 
n^o.  Nam  tunc  cum  noa  poflic  valcrc  jurc  dirc-^ 
d:p  fuo  ctiam  tcmporc ,  ncmpc  intra  pubercaccm., 
valcbK  obliquo  ,  atque  i:apcr  fideicompiillum, 
Baicol. /.  verbii ci^vilibufi .numer.x.ff.  deyulgar. 
^pupiUahfubfiitu^,  &  ibid.  Bald,  numer,  4?ctin* 
num.^^C^i^^i^taCnum.j.  Htiiceialiquidificmiant> 
tamcn  a  Bartoli  &  Scquacium  opinionc  >  tacquara 
avcra  &  communi  rcccdendum  non  cllc,  fcribic 
Mtnoch.ltb.4,.prdfumpt.^$.n.zf, 

.-)-Dupdeci  ..o  dcclararunt,  utlocumQohabcat,  j 
quando  fubfticutio  fadlafuic,  cum  cxprcfla  «ca- 
tum  dinumcratiorw  ,  ut  fi  teftator  iiidixit,  &  fi 
in  pupillari  a'tatc  ,  vclpoftca  quandocunquc  dc- 


'  ,   ditatem,  fedc  ahtfuracl  fidricoih  mifliriam  gloflT. 
^   Gyn.  Bskld  S^licct.  An^l.  FulgoC  Cacrialttpi,Jaff* 
^   6tut  Jufl  acGQtgholimdUHfree^  . 
cominr  mdrat  I  a  Sfortia  hNl.ifa^M  compendiofn  ^in 

^  '  bcatVqUa^do  cum  vcrbb^  dffeda  junduhprfuiircC* 

&ci  ftatifiircftiruaturhxrcd!tay:  vclquandoci^ 

Jiieh^tcs^ciisdeccftVrSt/Gajiimiaftitub  &  filfcfi- 

lif^/^'5fortifif  O^t  i.  iiz^.f^^^^       compendioJ.pArt.  f 
^*?-  ''^^         Umhatt^r  deeimoquinti  ^  «lu  caTcn 
^cf  i|ifir>  Halic^decUra^Q^e^ 

'58  dcd^raac,  utJocum  tTon  ht* 

-  itHMt  hfa^ j in Wif ,  tuirc tliftlshafres  cftb ,  !ga^ 
xitcnpupiUititer  &:  pcffidcicotnmiflum,  nam  tunc 
poftfttbertitemnpaexpirat^^tohi^  ^ 

-cotntAiAAriahH  Mesmh/1^.4  /^riiiSri^^i^*  5  s.^.t4r.- 

'S^~^'  T Decimoq.uinto dcclarirujit ,  uc non  prbccdat,  • 
\  qilandoteifcatbr  mahdalfet>  m  ccftamcatum  noilN 

^  tHrio,Ttum.  S  7.^ifWe;»Bd!ognct7wm.  i  ^f.yerfli*  • 
'   $»ii0mi^^S(iHVAif^d.n^^  deci>mpjpndiof,in^^^ 

f.  141 .  njerflitftifattt^l  7;  ^^ttilcretfi  c(fe;)d^t^afl  ' 
S\db  caatum  cflct  ftatutcJ,  ut  teftamcnta  irftrffigaa- 
'  t^^r  nonfccundam  litcrx  rigorcm  >;fcdjuzcaiiatu« 
>  ralc^K*etitotumfignificationei^^^    /     '  \ 

:   itlbUiflct  dcti:a<^^(ioQf;m  Trcbclliaiuc^in^in  tanc 


^  fa^i;tCQgicafl<^iitapoiF$Ocin*JacUi|f9Hi^ 
|iti4iu«ctfp6ii(Utl4cAocli%l^p^  ^ 

'  i  ^Pccimo(lpnm6  (iectara|uiK>i)^t;iocum  Aoa  <(lS^ 

"  li|^bdit>  qvufi^^  fobdtm 

b  s  dircdis  coAccpcafuiirct  a  perfoDa  icliota  &  i-^^  ^ 
gnsM:^iijgf|ific2itioiUS  vcrbprufp  ^itaCagQol^/»^^^   * . 

fart^vmm,  7  i.qui  iuteUiguot »  qiiaii(jOverbae(IeQt 

{^xolacalcrmof^e  vuJgari » &  quodfircunclum  ufum 
^ttirtodi  |ta  c0ctio|;elligeqdum^  Se^ihaoc  co^, 
muoeai  ti(imvk3H0|ueo<)i  didicilis;^0]li4^Meflep 

1 5 .  quidtftinjjriiiir  dc^t  cit6fs;>  P«j^ Wft&qattt4^ 

fubiiituciocltiida  vcibis  dircftis^ civtlibus >  ucfi*  . 
rciiatardixit:  &i;quaiidocuiiquefiUusmc4ftsdccc£9.^; 

%Ub,  ut  lioc^ca«HcJcfihabeat  fccuiwlappiaio ,  quojA  ,  ^ 
lc^i^ii^  pubc«^Ui;em.  &  A<tic^h^i^dit(^ni!iiuA»  / 

V  t^^<^4tiseft;cdfu«)  quaodo/fabftituctoiiiit)  i% 

..£ida  vcrbisdirc6lisilMCuraIibus  >  ooocirilibus ,  ut 

IfOTefba»  lioci^imJbiCuilijyibea^  V 
quodfdlice»oft  pubcrwtcm  obliqttctur.  Haoc 
%rcokd4 iiii^Mcm  probajBUfLi.Jiay .  Bucc^  AAciuc^  y 
ulgof iUMJEUi^       Ai€iiif«& ^tmii»  Joo»  ^fiiMi^t  . 

rcfcrtRimio^}du$JuQ.i;»^././>reci^)0^.  ^^S.cac^-i. 

4wpJCofe4W9l  J^^OjB^^^  X  5  ^<  V- 

;d»  6.%k^^i^tfJ^^^       V^r<hiKdiceA«ii  ^ 

.  c/y^a^h^.c jCmi(;^igi  (^quWiriUmfilieio  ^hxx^^ 


V  idcm  cfle  )ubeojhi«  wntiim  hxrcs  blitn  idfticu!  pH* 
,lF6rac ,  ut  apert^  cieiifuf  e  U 1  pian    m  inftHHtionibu^ 

.  >Terddire^aBamraliftllinc>fuceeda    habeat,  ca* 
[  j^iskraccipin^iAoriatur.  His  oHni  ndn  pQtcrat  hc- 

ddqoiiiiiiifla>  Ykc^Mtism^idicbi^itlfumfim 
C'  €ap,6/^:nHm,  1 5.  hodic  fancitum  clt ,  m  /.  qmniam 
mfdi^f$m^M.ile ufiam.  quibtifctto^ue  veihis  hflc- 

'  fubftantiaim  ipfiusinftitutiohishaEredis  fublaca  cft 
,  Jhxe  difFercncia  >  attameiiHnia^ei;  adhuc  ciiiFej:eiii;ia^ 

direda  naturalia  ita  apta  fiat  ad^hacredis  inftitu- 
^    fipnein  ,  (icuti  dir^da  civiliay  nan  taxntn  fec|iii«t 

^  fideicbmmiflr^uridiili  M 

^ l  turaiia > quas ab initio  nacuram  hubcnt  (igaihcandi 
lidei«opii^iikria;ffii^^  ijm 
j^rf^  j^^riy^dtikifft  hiilbeSki:dlt41fti^ifti<me*a  re|ece> 

^  iant,$alicct,  ind Lpr^cibk^ ylmoh  8c  Comcnn  ind,  l. 
^Cekf^ti^fp&^iAAefik  Alexaiid; 5- J^^-  num.i  !• 

Sat.de fubfiitHt  in^^Mcom^ndiQfaiin^  pan.p.i}  1« 


rverfundeBartd,      ■  (  V 

oompcodiofaia($a  eft  verbis dire£tis >  nmae  dc  aU 
tcrc^  capireide  fubftitutione  nimiram  (;oaap<adio* 
l^^aifta^^tfi^Qiblij^i»»^         -^^i  -V  -^'  i » ^  — 
f  4  :  t  Su*bftkiii^a.b^ii^p^^ 

-  •  bistobliquis  ,  ^aod  fidcicommiflariam  continct) 
.  nuiluxucftdttfa^aiiiv^ 

;  x-.i^  a;-dYul]^aM^v<^     t^«{^eildib£i  k  p^gano 

:^   YitrbisobliqaisfaAaaon  contioctur,  Bartol.  inh 
\Centt$rio^Hm.  j  tff.de  '^ulga^i  ^fHpiUar^  fHbfiiiuu 


' ... 
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»  I 


pa.rt,  nrttc.  i.  /'/r^'.  1 4 1.  verfego  wri        ^  non  ta- 

mca.'  dTi;  £ccc^tea'dam  a  icomfQuniy  4usMcnoch.  \>  '  ^ 

inqiiibiis^ompcndioCiytrb^s  obliquis        yuJ-  '  -  ■  . 
garcnicoatiatdC«« .  vt  • '    •  v   •••^ "       *     ^  ^      •    •  i 

^v^^Jfkimis^  ^l&f^r^Uifiicfb  teltetc^/^Iiiic  i  ^gafi^xf  5  ^ 

"  vifupilbirircr  &  |[*ci*fidiEiipTOrifi^^  .  '  v  ^ 

t  Alccr  cft  cafusVXluando  cbit^pendiofa  fai^  tf^  { ^  J  ,^ 
^eftcnm  £pccia^ie|rpGeifi4ii|a^^  '  f 

ftatbrdixit:  lEt^iittftdiocuoqacdliei^j^  \.  ^.^h' 

cric& poftea  dccdfcnc,  rcflttuac>  nlit^  cunc  corh*-.  !? 
jltindxo(axa>otii^cicKim  vulgarcn^^  Bild.  m  » 

'  diofa  v^rbis  obli<^uis  a  PagPino  faclay-/.  cohAtedi:^    ^  ' 
'^cmufihM^ipdii^tf^m^^  y  v 


jfocBlij&n^ttopttpillanr  ..j^  ^ 

^  .   —         *.  .al:  ^    >      >.  •     •.     .   » •  ^  *  -  •  ' 
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,  ^wxmid^fk^f^mt^  ycrbum  itiii^ 

^  tuac, AdapteiUt fu^iikri;  CQin*peri&tt<Hr^icf eftsu  1 

torfibifuecedijnoD  Mttm£\xbP^imto,LcohAredi,$^, 

^  cum filUiff.d^vulg.&fHpilk  fCppU|iilktcfn  WtMl, 
^ikcisedtcor  pupiUb^  per  vd^Mceim¥fledbfc*fid»«x>iB(^ 
miflitiam  lucccdicur  ceftatoti..  •  Sunt  tamctt  ircs 

tiiaccpupiUttetev^^^  '  1*  ^  ♦ » >  .  i.  • » 

4i  .  t  Pxio^us cafus  eft^uaodo cdftacor  itt^ixit:  B* 
^    gpceftacoipoft  morcemfilii  mci  cx  ouoc  reibcuo< 

.    Imiigoifieaiic  imme^iotitmreftitit^nem  >  itibyii» 
CuciomcdircdaacqJieiiapupiilarisiRipaiii/  Ceii^ 

mimkiki^i  - 

f  ^  t  Alcer  eft  cftfus^  cjuaado  ctftacor  ica  dixic»  rogo 
^  acceiUcaaspupillaritec  >  yei  uc  dic(^6  tcftuji^a 

V  Meaoch.//i^.  4  5.8.'^»ii*  H|ui^  clac^;  coiillac 

;  demeofe^eftacQtis.  ;   .  ,    -       .t    \  ^ 

'^cquaoddeanquc  ffibi»  oie6s:deccderic  i  yolo^  ot 
'  boQameadil^nbuacui^ioccrpaupcrcs  Chnfti>hoc 
j^lftcafilic^iv^coi^  i^mttpec^pttpiUarem 
f^roeepaui^emv^^  itd 

"  dchoccaCualibifafiuseftdidaiii. 
t  ^  f  Xccciumct^ittC^cAde  cfm^tfB^ifk^Qk  fa^  Tctbis 
. c^mm^lttiliii^ . .  ^i^.  V  ;  - 

.  t  QS^^^do^^^^J^fti^^^^i^  ^^"^^^^^P^*  f^<^* 
verbiscomaMiJiiba^iipaotmctvfij^^  vulgarem>^' 

fublticacus  addaicticar ,  ica  eit  coQiaiaoia  Dd  opi-^ 
'  oio,  BarcoLiisiiL/  CcntHriQynum.  \t»^dt  "vuigar.  ^ 


1  I    '  -  • 
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<J«»ri4^.Socin.J«o.»i<w.j  3.^^173.  Sforcia  m/r. 

»»179^1  ^/er/.  I .  Mcnoch./i^.4 prAfumpt,  ^j,  Piiicii*  /  ' . 
UVint? olit,  jntra^Je/khfiu jrttit.de  copnpif^         \  ' 
Vrfq,  in^iraS,;de f^cc^Jf- p^ogrejf.  mtit.  di^€0mfimiii/^ 
niitn  i.    '  ^    /  - 

t  Aaauteai^fiibftitutiD/coinpendioGi  a  PagaDo 
VelMscoaHiiiuiibttsfada  CiMtfiocac&^ 

pupiIIarcm,qu2enioni$cft?Btincompcn(lio(anon  ' 

coacipciipqpillareinxnQxicotc  pupilloin  pupilla*  ' 

tixtzttjioi^ei^ntiiji^iBfMk^Ce^^ 

dlntffthftitut.kccxuiin  i  CintHtidJnvirh.dteHtMXMtf  . 

ffje vuIgMr.(^pi4piU.ful?ftitut.  Oldnda${ihijf tkia  . 

conllans^i^€onfiis99lfB^noces^t.inc.R^^  ^ "  ^ 

tiftamArchidi^con:inc.fipater,commr6. t^fi uhk*^ '  ? '  * 
mo quAritHr^deteftam.in  6  Bartol. inconf  141. num. 
xM*ti&^d,in  l.ex  triku€^Hm*z*     ds  inoffic.  ttfttmK 

'  $\^kkotoVineinfii* i o  jMHm  14. c^i8>Albdr.miiiiiv  '  ^ 
ff.de "valgar.^^pupill^r  num.%  Angcl.  in  confil,  i  f  i. 
Oarciiaal.Zabarcll.m^tfl^lQ.7  Ca(bcnf.fibiparum 
ep AftafiS>MM»j^.  1 41.  nmn^T, .  lik  Btto.incdnfiL 

''l±ij.num^.(^conf  11  y.num.^.lib.i  ^zminaduit.  \ 

Md  Aiix.  conf  i  %^Ub.    ILubeus  in  conf  i      quod  . 

'^^Bom  rcfptctcDS  p)ura  teinpora  a^qualiter  ^ 

bcat  dctcrmihare»  qux  xqualis  tltKcrminatio  ica '  ' 

ficCfiidicamus^quocKicutipoilpubcrtaccm^  adi^  .  . 

fam  lu^edtimeiiB  eft  fidaicominiflariai  iiiati^ 
fideicommiflaria  iacra  «casem^upillarem  >  adjca     . ) 

iprah«ercditate>  non  cnim  conrra  ficrr  potc(l>  UC  .  " 
fciliiictficdicedapoft  pubercacem^ficuacftaMe» .  ^ 
deinde  Voluataciadivifip fieri  aoAdebcSfft  aaa - 
dcmq^ resnondcbctdivctfojurc ccnfcri.  Contra» 
q  od  im6  QompcadioCa^  commuai  Vcrlk^  fa Aa  Sz 
pupiUaris  ac^e  direda  ance  piibectacem'(cctple^^ 
roac  Accuiiiu^iCyausiOldiadus»  Perciccaiis^  Joh« 


m.  V  »  .  ' 

I  •  *  *  '  '     '       '  .  \  ' 
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77Q  iMt,i^4du^..V9lmtal 

Aadrca:^&arcolus,Aii^eItts>Balduis»Comen(iSi  C2-  . 
dftrcnfis  Joao.Fabri,  Aobas,  Capra ,  Flocianas»  Ca- 
^cialupus)  GaiciQ  Papar#^Bdcrius ,  Salicetiis »  bnotst 
Arecious,Francus,Alcxaiidcr  CorQCus,  An^  cLArc- 
cinus,  Ofianos.Guliclmus  jBeacdidus  ,  Bertrao- 
.diiSfDeciusi  Cacdus Jui^ior.Ripf sStyfellias ,  Ne* 
vizanus,  Sapia)  Alciacus>  Zafiusi  Sociousjuniort 
Gprarius,Lconias>Vaf()uiu$2  Cagnolus,  Co  varru- 
Tia$&&olaa^uS}prouceosreferc  Oddo  Sforcta  im 
ttfaQatfUcompimUofi^.m  ^.paH.ifrt.  j .  verf. prmm 
pinio..  fichisacceduDtCoQftaocinusRogcrius  inL 
^CmmriBfkkmaieriA  cimpemUofA^cstp.^numk  y7^§M 
« *vulgsr.(^pupill.ffih/lit.  KviiwiinJik  lyOnut$rio  >  ntk 
47.'&  ibidem  Marcus  Aquilinus  in  4.  part.  num.  } 
«141» & Riminald.  Jun.  inLpncibm,fium.  1 6  t.<lod.  \ 
jde  impuhr.  &  aliii /ubftit.  quod ia  dubio  fublticucio  I 
praifumaclirdircda     qua;  ratio  &  cafui  prasfcnri 
jC^arenic^in  qucveildobiumiao  verbum  commuoc  ' 
^oniprclieiidac  pupilki^»;fBsedire&^Xttbfiiia* 
ciocft.  Ec  c(fc  veram  &  raagis  rcccpcam  opinio- 
Aem>  quqd  v^oliieric  ccUacor  fabfticutioncm  eifc 
papiUarcni  cemporc  ptif  fllarisaptacis  >  &  detB4efi<* 
idetcomihtirariain  poft ptf  ficuc  al  as  dt« 

cin^us  ccftacotcm  fublhcucnccm  fimpUciccr  pu- 
pillo  Yqlajlfe^epa(|illarcm » eq.  adennce  lixrcdi« 
,  tacein  ^e^dtcedcoce  in  pupiUari  spcace:  hcredica^ 
Cevcr6  non  adita  cfle  vulgarem,  6c  camcn  non  fic 
Yi>lanratisdtvlilO|kicMcnoch.7f^»4./f«/iifiny^.^ 
.t7?vnf0lHta^jVorMilUr§c^ts.  -   .  *  - 
-  fLimitacurtamcncommunis  harc  opinio  fcptc  \ 
inodis.Pnmoyiixeftacor  Habens  fiUum  impubcicm 
faci0fatosicaiUi.£iij>fticiuc^fi9fi  filios  itieas  in  iasa^  \ 
re>vel  poftca  quandocunqtte  deceflcric.Titiushar*  ' 
rcditaccm  iiabcat ,  hoQ  caCii  cum  filio  impubed 
fu|>iiicui  nQapqfliccxeffiplaricerincira  cempus  pa« 
^mlci^^fccondoqfi  fiirc&  aiios  ouigis  comoaiicrv ' 
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*   th.XtlldeJiilJlttution^  '^'rfi' 

p?«;».6o.teltaturcommuncm,fcqiiirur  dicendam,  ^ 
jp^cremuoluiire  filu>  pupillaiitcr  (ublti^uere  >  feci  ^ 
tnc^f\zAttt^Sk(!tt\zOddoiHtraS^^  y 
fartitut^.art.^  verf.primaci>nie3ura.        .  •    '    ,  * 

i  t.Lia)itaturrccuiid6iquandocc(tacorita  dixu>  74' « 
fit^tffttxtlocufiq;  filnis  metfs^tibes  fskOs^s  &  lii>ef6&  '  ^ 
" '  «aahal^nsdccefl^FftifttbftitUD  TttiiiTn,b«c  etiini  • 
ioclufio  tcmporis  pabcrtatis  cxcludic  ccmpus  aate 
pabercgCjem>Sforcfa^i:Meaqch./i^«4/rii/iM^^ 

*  c  j-Limitatur  rertid,  quando  cum  Compendiofa  7j! 
^admiita  fuit  reciprocay  &  ioftiruci»  qu!bus  fada  ^  ' 
<^  le^  fubfttttttt^  i  fttftc  iro{iares  r  hoe  jcafa  fttb;  faa£  ^ . 
compcndiofa  vcrbiscommuaibusfafta  Doii  cott* 
cinetur  pupillaris,  Augel.i;?^^;»)?/.!  5r.?ifi'».x.Aler* 
in  i.i»i$fiahmt0  i»  fine^  C  th  t^mn^.  milit.  f^n  L 
,  t^enturia,num'^g.&ibid€mGAliiknl2fn»i6t.Kifiii' 

t^^itRtatur o[uart6|>fi teftator ita dixir^  qrando  7S 
eian^m  itctSixit  fi\fm  tfittOffiae  HWrisihabeai  ' 
Titiuspcrmanum  lia^rcdum  cjus  hanc  ha:rcdita-' 
Itmi  Tel,/i  ira  dixit^  devenianc  bonaiBea  ad  Ti-  ,  v 
ttitmy^tt^  filti  mei  tefl^icmretHi  ommttotmeaotttr 
Sfortia  Oddo  intraBMcompendiof. inpart,    art.  j. 
wrf  fccundac0nie&$^ra,  '  *\  ■  '  '    ^  *  *  ' 

i  :tLinmitttq^tatd,qfi^  7$ 
corem  Volu  ile  de  bonis  fuis  cantum  difpociere^ev-^ '  ^ 
empluponunc>quandoaullaa:catispupillarismea^  . 
.  •tonefa^g^cadititNEt^abdocunq;  films  iBpeiis 
^eceffiHittftMUctto  fttilnnik  meis  Seoif  ro^ttiin  ^ 
vel  volo^quodbonamea  dcvcniautadScmproniu, 
^^\d^inl^recibug,colum.rt:WrfpreJertim,C.deim^  * 
'  ptAeKiif  ntiis fubjUt.  Anch6tMnfi% ,4n prihc^.  f  ranc>\  1 
iH€t^:fipatir^colum.^  $ .  wrffecu^  tamen ,  de  tejlam. 

^»'  -    .        '  "  \*^Cec  •  4  •  - 

O^M         '  .     '       *  '         .  ,  • 

I  •         ^   ^  X 

/  .  '  ,  • 

(  .      /      •  .  I  *  «         .  l 


•  « 


•  1  \  »  ^\  ' 


\ 
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fiibfiHm.  Ctzrtt.cmf9  8  .nuifk  lo.  'Ai.ctin.  canfiL 

x\Uhcmf7i  ffum.i9'6'  ^^-^*  Soctt.<at.#»»^ 
1 1 6xolum.^'V$rfliat^UmttentMb.  i^Diflcncit  Sfor-^ 
, ,  mOddk>rfA^»«ufo$Mao«if  quia  caiUm  clUi» 
/   httjus  Ycrbi,  mihi  fubftituor  noa  impciUiisthce 
vcr|>a,quo  minus  fit  fubltitu^io  pu^iilaris,  fi  pupil- 
;  Itts  crati^fiUttS,ir.J??>/i>n^^^^    i.fifilio.  fdehuor^ 
^  foSi(ffic\tndiah.c^wA&^ 
.  mcttsio  pupillari  aetatc  dcceflcirit,  bona  ihca  dcvc- 
'  |iiaa^aS^taaium,C4bftutttio  haecadfaoc  pa? 

•illariscft.  ya:umMcttOchittijBfc4*>r4/!<»^'-t4» 

,    »um.i4.itCfondtud.Lfiitafcriptum, &Bar- 

ju^ttm &alk)»<)ttsfcquaccsl€K|d^^^ 

Vidc»tcr  appafbt«>  eelbtojreiii'  ttfiim  fttifle  vcrbis 
.  coavcni<?Dtibus  pupillari  tantum,atqttcica  ToloiiE^ 
' '  fcfaccrcpupiUarcm,ttcfidixit,fifiliusmcu$  dccel- 

fcritin  pupilkriicatef  eft  eaim  tcftacoc  compie- 
'    ius  folummodo  unttm  tcmpus  pupiHiiifMattist 
\    proptcrcailla  verba,mihifubftitlio,vclbonanaci 

^(jcvteiaat  ^  Cajttm  ^  aoa  iaunu^aat  fpcmamil* 
lius  piipiUaris,  fcddivierfttYn  cffeia  hoc  aoftro  ca* 

:  ifttinquodumtcftatordixic,  quandbcunqucfiUus 
V  V  ^10^$  deceffetiti  aonma^is  upam  >  quamakcmi» 

\  fubftituiioncittckcdearpteflic , .  fi^L  plttbuempoia 
fttb  iilTolucro  vcrboranvcomprchcndic^  &  idci 
^tetbt  hitc^lttbia  dcclarantuc  aij^ittcncibus  dam 
Voteitfibtfocccdi  vclhoki^ftta  pervelUre/dittb^t 

«  ftitutum.  .         •  ^ 
.7j9  .  •J:Limicatur fcxtd , quando tcftator  ihbfiituit  m 

*  .  re€ccta,Mciiiocb-ii*.4./^«!?^  5 4*^^ 
:   plum  cft  fi  fnbftituatin  mobitibtt$4:immohiliba$» 

HalUm  jrjecplacit  iocatioAcm  jttcium  &  adionum^ 

/  •  ho^ 
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V   rkJCXHJeJkkJ^^  771  < 

.  boeenimcaruaoAdicicur  teftacor  robfiicaifle  pu«  1  ^  : 
pillariter  >  fcd  ptH  fidefcommiilam  taocam  Barcbl. 

JnLJ{arrpgator,colum.antepenult.ff.  de  adopt.  Kif^^^       ^  ^ 
l.C$ntHrio,nHm,ii6infinffM'v$dgar.ijfpupi1l.f^^ 

ftacent.  Alcx.  m  /.  i  Jn  princ.ff  de  vulgar.    pupillMr.  ' 
(ubftit:  Jaf./» /. ^  Diw  JPi^S.  inywditUnef,  in  4'  ''^-      ^  '  " 

^  M^.  jWi^W.  qliod  appdlad^  ,  , 

itiobilium&iminobiHumnoDcoatioeiictirjuraSC  -  ^ 
aAioBCS.  .VcrumhiEclimicacionon  oDCincti  Pri-         '  , 
m6quaOdoceiUcorcalibuscftarosvcrbiSiqaaide«;^^ '  ^  ^  ,  ' 
clarajic  ccftatmfemYolaiffe  foi>*fl&o^libu&ftimmo* 

-  bilibu$ctiajura&a<aioncscontincri,Tclutiquan* 
doteftatordiziCfOmoja&qaaecunquc  booa  mCi>»    .  • 
labnfnobilia.q^amimmobilt  ;  ^   *  J 

^'tium.colMfn.uh.verfprimo  limita^.de  V.S.  Sccanddf  *  •  ' 
iioOobciaecquaBdoaliiscon)c6luriscooftaretcc-  \     ' i 

'  ftiicorem  Tolmlfe  fic  (ubftitueado  facere  ^c^  /  '   ^  \ 

haercdem,oamtaocnulloaliodato  cohsBrcdcfub-  '    "  . 

ilituto.is  quifubffi^iituf fuit  in  bonis  mobilibus  &    . ^   .  ' 
.ipimob^tb,os,CCofetttretian^fabft^  '    -  .  ^ 

'&a<aionibus,cumillaadcre(cantreIiqmsb61ni$nc;      ''^^  , 

teftatordcccdatpropartctcftatus  &  pro  partc  io-  •  ^  \  ■ 
/  'fcftatas^Qoid.Papas^ax^;x*4(j»f^/wi7'.  i.  Cravctu 

wnttumyCQlumj^kwrffecurdoftonprocedit.K^ 

^  \  Umiuttttffcptimd,qoAodo  tclUcof^m^ 

liitusmcntioacntfccitpupillari$2etatis,inqu?ierac  I  '  ^ 

filias^niam  tunc^pradfi^ni, quodnolucrit  pupill^^ 
/otioeriltA  hac  compeodioia  9  tolaitDeci^^ 
'  Jil.  8 1 .  num.  1 4 .  /ift.  j .  auftori tatc  Angcli'lil  -  | 

148,        4.  w/     ^^'^  &  Arctini  in  confiL    .  ' 

i54Jjii«l^;i4-  VerumMcoochiUs/i*.4>r4>^ 
:  '54.».yo.rcfpoodcr,fiiteftBpcrpeo<faotlv;AngcH*  '  .     \"  \ 
Ai:ctifliTcrba,oooJbocfignificarc.     '       '  '  ' 

.  ^  r  "       Ccc   5  Limir 


] 


Digitized  by  Google 


•      •     .     '  . 


'    774       :l4hjf,d(lil]si^  .  > 

Sp    t  ^4nrfciitiirt>£taYd  >  quando  ceftator TetUi  c&^ 

'  munibus  fubflituit  filio  impubcd  habcnti  ma- 
CKCin*  Ve/jtiipiiajc  limiiatijO  cft  adq3odi)ai  con- 
trbvcrfa,  .Tjcc&^iuioKckiftcafu 

^  tPrimaopiDiocItj  qaod  comjjcndiofa  hsecczi* 
ft^jQtcmatriC  io  fncdior.iic  ab  iiiicio  iiiccdla  >  qoas  * 

'  niaccr'9Xcfu(iicur,deindcpo(lpubertaccm&aditam^ 
Ea?rcdiutem  fi  JcicQmmiflariaj^/>/ii»/.  C^;?/«m 

.  A iccid, JjaC  hHm.^  5.     4^0..  Claud.  Ripa 
X  Tium,  1 18  Lan&anc.««?w.5  j.c^  j6.  ubj dicit>hana* 
inriepiclcfcqucadanxeffc  10  j.ndicapdo&  in  con-  ' 

jqrcyetiorcm e(Ic,AIciac. 1  Ma-. 
•*,  rian,S6cin.;2«/??.  16:^^,.  Ubihaoc  vciiorem&  maris 
commua$m>  qu;^m  etiam  ,  jccnucjjunc 

Saliccc ».  i^^.rujgQf  Paui^^ 
.    ^i.Corn.».7 j.Mancua».84.c^^i.Rimih.;f/#.4f^<^. 
V  .  C^gnol.»  1 X ubir.efcrt,fia contramatrcm  in  Sc-** 
s  .  ODiiftcu  Sabiaudi^czprcr$^j^^  fianfi  eciaixLre-. 

cUttifunc^cbn)|)Iures  ex  CJan^niftis^Butr.  in  c.  Ray^\ 

.  ,  41.  Joan.dcAnan  ».^1.  Gulichii,  Bcnc- 

diii.  in,^,  loc.  mfr^S.  df  coni^ez^ioff^^  num^z,  5 .  ic* 
Berous  »irw  5  45».  CWar»«»  ty.-  ^  in  cap^, 

'fipater,  fic^tenuciunc  Anchar.  Gemm.  &  Phihpp,^ 
f  ranc.  ubi  de  commufti.  ^  int^i^£l.Folit,ntf^.i,9'  cJt». 
jo. yafq^i fuccejf.prpgirejf  Uhix,  iniit,  de compendiof 
fif^^-^^  ^  Paul.Lcon .  fub  ».  j  ^ 6*  4 3  o.ubi  rcfcic' 
p/oh^c  a  ivf  tfai  mati^m  jiidica^u  fuiflc  ia  Rcgiq, 
I^ffPPii^ano  co^  codtri^  flJ;|Crcm  vidiirc  j  u- 

dicari^  r^^  5  ii  quametiam  proba-, 

;  vitFranc.  Marc  ^  i7o.§ccom^mncmdixit  Vivius 
.  in  I  .f^t.^  iiA^Ji^ftth  ;&  laci. Alcxaiid.  Trcnca- ' 
.  cinq.  /^4iri  4:  ^/»/»^  C  ubidc^communi ,  quarhctiati\ 
«dVerfus  matrcm  probavic Eman.  aCo(ta  in  rtpe^ 
fU^caf  fifatclrin  v^rl^.M^rJlite  mam^^.^^i^JnS 
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*  ito  fic  quoque  rcfpoaderDoc  Oldoidi  mtfil^^  . 
lih  i.,tul^Cccn^iL}y.C^pts^confil.j,C0nfi6*  &l^U  * 
iixUb.z.f^  ^i^J^.^.ftic^titi.de  fideMmmiffi  fM.  - 

4am'e(fefiiatri  legitiarf  ain,  quaB«i|Dre  oatane  deb&« 

tur,&rcfiduumrubft}tucc.  Hancopinionc  omniu^ 
piimif  SidiHirtiat  Johai) .de  Moncc  Sperello  &Pecr,  ) 

n-y^.^ideminterconislia^Socin.^cn.inconf,  1 50.». 
4^Mb.i.DccMconfxitMLub.^i^cMf6^i.n'^$h 

bidem  C\xtt.]Mn.num.6y^Mhc\x%inconf.  lo^.  infin^ 
l)mAa,intr.deanjefti^nd.eit.s.caut.6.i/Lct^  ^ 
144<».  I  i;.Dedan«im/sii0ii.  4  t%iiMKvf  «,>qftodia  le 
c^ubia  fiY  elrgenda  itiedia  yia>  l.fUUrfim.L^hoaTi^ 
'  t^fimffdeMred.infiifuehds       '        '  /' 

'  t  TernaiopiDio  eft>qtxo41iaceafii.fab  ^ottifM^a-  8  j; 
,diofa  i^cbik cMinraBibUa £ida«  aoii  oontiivekiiih ' 

pupilIam;fcdctiamtemporcpupiIlariricfidcicomp 
miflaria&ideo  matci;  noa  e»dudatur>Baccc4*«»X  '\ 
freeiim,m^i44Bali.p^.4uC\inJf[na ^M»^^^.  . 

<  Sapia;:(ii;».iS.  Ldcm Bartol. r^?;?/!  ^j{..num.  ^.Bald. 
aeinftiinum  i^Angcl.r(7»/i Anao^fMi/Tl^.i».  .  » 
7;  PaiilrdeGaftreia.Mii/Cf 4i;i!i^.  i  Corov  eonf.  jvu  • ' 

,  n.  i./i^.j.  Arctin.r^»/!  $ 4  Ecto.eonfiL^ynum.^.  e>i 

^<>jpfBkmeniiefle  ntagit.commimeito  . 

*  10  jodicaodo (ef tandkm> aii Mftnocliieonf  ^^i.Uii*  t' 
4.(^l$bj4.frdfumft,  56.  »1^119. 3 •  £ciam  quaado  ce*»  x 
ftacorfublttoiicpefTerbam  commuoc  cum^yerbo 
diftribiicimq5tadocan4|;Teifini^»ac£ili»^qtt^ 
^aci^ucJboraYcii^Ctttt^ucaooo^Qamadiiiicnoa  z 


.       \^f9mi^enpnpilhri^^/<ede(i^    ccp^orcf  ii|4llaii 

.    *  '  c^ctndiirejedbaibpinioneJacobidkRaTeB^ 

- .  pfcraoc Birtot&^lcx.quosrecucuscft Ripaind.A 
X  '  C^nAf^ritf.miiiv^^aa.quicommuiitincflcrelUcar^ 
\  ^     ibtdicm  Aldiae. nttmi^d^iHlffaln  nU^im  SfQrcw  0<Mo 

;     V  inttaSatdeeomj^indkffubfiitutm 
"  ; 'ifublhnhatHT  qua^jthyis^iid^^ 

.  S4    ^'^('^^lai^aotiameahaac  pofteriorem  9piiuoQfi 
<  ('qtto4maiiKUmibbicoiii{j^ 
>  "    '  cibu^iiAa,  cxjftcote  matrc  non  cooitineatur  pa- 
'pillai;is)]bcaj|aoonhabcrc>  q^ 
|e6fcttns€<i|ac0nenE^vo^iirc  fttb^^ 
/    .  queitaFacmpupillareliiaidexcialioocnimatrif. 

^5  ,  tl^^i^^^9'>>e^^^^e&,  quandoteftatoc  fabfti^ 
;  ^     ,  t|ihiper  YdrfajEua<^^^ 

,  \  «iillifiiftionc^tttfi^izirt  fttfifitioa  noietis-iii  pupil« 
!ari  vc!  aliasqoaadocunque.ds^ccflcrit  >  hoc  cafi^ 
.  ^  ^  r  ^(lidjCttt€o,iUu>r  volttiire 
/  i     ipuatoihpiis«jm$  pupilhtds  ts  cteiadef  er  &6d^ 
,       v  comm ;fluni,6cmaccrpupi!lihocincafucxcludicur 
f     .  '  <kcedenttfiiioinpupillariazcace>icapoft^ios  re« 

;;  --  M4.  •   '  ^       -   '  -  '  •        -  ^ 

.86  V,  f  Alq3:a^ooj|ei^ttracft)^uandQ;cftacoricadi« 

/  Jtitxfiiittsmeiishatres^b^ 
/  richiielifaeciSTel4^^^o<^uo^^f^hftix^ 
*^»-^^  boaapxopriaaqcoritate»namcunccc(^cordicicur 
ittbftitaiire  direAdrfaoc  eft  papiIiatiui((Poft 

"  -  Cum  cnito  fidcicommiflanus  fua  audlbricacc  ca- 
^     /  vpetecLooppceftitptacfaaucttrteftator  voiuiflc^ 
YCMttotatem  cfle<ioitvonDeoiatipofiuoot  leg 
.  17    f  Tcrtia  cft  conj cda|;i»  (|uattdo  tcil4Cp£  io  alia 
i     "  .  v"  '        •■^     ;  .   *  pane 
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parce  tcftameo  ti  u((^s  eft  Terbo  cpmmiiiii  pradif  e*^ ' 


*  t  Q3^'^'*^ft^ojc^''^^*>  H^^o^teftator  dixir>  8^ 
^^uad  iubftitutus  liberc  accipiat  h^ecedicatem  >  hoc  , 
etiam  mfd  dicii^c  dire<t6  ^bftittti& 

lot;.  uum  1 1.  Idemiidixic»  'pl€j|0  j^cfiy  Me^och.  ^ 

.  ddocj  .        ^  .  •: 

[\  t Quiotaeft coo}e(f):Bra»qiuifidoteftatory6lail>9f>t, 
ofi&mabotMrims^idlhitiviufiitUajSef  .; 
tio^vcldetraftio^nam tuacfigoificavit>Tcllc  facerer^  ? 
fubiticiuipficm  direc^am^pa^atem  fidetcommifi 
\&iiaiii»eiimi4  fiddcomau£Maa^<^  *  s 

dio  Trcbcllianica:,  Bartol.  &  ccliqui  ind. LCenfUm^  \/ 
riprPrimiimadfercurefemplttmjiiteftatqc  itiadi«i  .  *  \' 

mt^  Volp  tituM^  Hix^fak^nmtji^  ad .. 

Tititim >  itaeft  commuQrs  opinio  Menoch. lib.  4.  ^ 
fr^fianpt.  ^Cnum.ix,  Secundijm  eft  excmplumt  - 
ouaiUaceftaioxtca^dixu^  .  ^ 

ikiancadTitefi^fifieritqM^di&^  hhret*  ^  ^ 

bisfigaificavittcftator ,  voluiflc  fubftituerc  pupil*   ^ . ; 
limccX4U|iaiaadina(ri$  exclufionem>MeQOGhji/lia««*  y 
"I^eftiuiQreRmplBmeft^fit^^  . 
mnia  bona  mca  pcrvoiiire  debcre  ad  Ticiuiti  9  oam 
Ufiiverialishaecyonmifiiidem  fignificat,  quodyec* 
''batoU<tifitegra,^*llieo<Kh,il/(ii^.  IdcmeftiiqfiAaV.  ^ 
do  tcftator  divific  hxredicaccm  interipfos  filio$  per   v  ^ 
'  4|aotas9 8^ deiade eis  fubftitUvit*  Nam  cum  etiam  ' 
'  CttacVoluetitQiiit|iaJ>ona  perTCfilreidfah^  \ 
,  matec  ezc|i^ar;»  Mefipch.  l^.  4.  prifumpt.  j  6. 
num.i 3*      '        /  ' 

^ueftcfofijeftiDLcaiqadi^da  fubftituta  fttiflec  ^  i 
'^i£Rf»m'agisdfle^  '  '  \ 

inater ^upilli ,  Primum  exemplum  eft  >  quatHao 
fubfticiltus  faiffet  alter  filius  tcftapoc^s irat^rqacf 
'  ipfius^apiUt  >.hoe^(9fidcafainrasfaii^^ 
volttiue  dirc&6«  ficq^>  pupillariter  {kbftica^e  Barc. 

'Cec   i  ind^ 


✓1 
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»'  4       •  . 

778;  '    t^Udeiiitm.Vl^uiti4ti  ■ 

mdJ\pricikud^n.  i  4^C.  de  impuber.  ^  aliU  fHhfiituu 
Aagel.iff  cmfiL  iji^iliiriKi*  i»f  ulgoCMi/  j  {.tn Jbi^  Ca* 

V  QoxnMConfil  tZ  nHm  i.uerf.ficundti  c<mitB»€fAy 
AiexaiQd  inl.Centuruf/m.^o.  &  ibidemRipa: 
IMHki.i  5  7  ;I>ecimi<J^#s?^fa«6  &  ibidein  S«ptM.iB^).. 
&  Cagnol  »«w  114.  Rubcus  c^»/^/.  5  x  ».  z  Cravcc. 
.tf»j|j/rt4i,».7.Roknd.<:<?»/^9.».i»*/i^4,Cephal  ^a»/ 
5S4'»V9.iU^*4*SA^OB.de?ritri^/tf  i f 
4iMin d tr,de compend  in d.part^  art,^  pag  iGi^Verf* 
^thlimitatur  decimo.  XbotHas  N  ooiuft  in  conj^  o.  »•* 
7o.MeaiibkjDi^/}^^.ii.xt.i^v^  quia  tcatbdmw 
inpu^lUricaciucomprchenla  (iibex|iricila  vulga-*^ 
li^quseeclrregiilariceriBacrein  noa  excludic,  aua<- 
^eniifab^imaf)fl:petibMf'ro^     dil€<^  matcr 
apraai[d«diW»Dti|[i^m  Ohit:ki.im€el»f9  y.Baxc' 
ind.l.Cent44rio,3c  ih.dbm  A(^\i\lin.m ^.pdrt.nu.  i^y. 
lific  ezempliim  dcclarant  habcre  locain  pnmoi» 

matrcmab  inteftatoaracccffioneiHius  pupilli  cui 
fada eft  rubftiiutto^feaisli  non  erclu^esenc. Baj:« 
\ol.inL±Mjprmi^tmm»4  s  jfdem^M^.^pi^^lUir.^ 
Grat^.  confiLi  5  ^.nufn.46.lib  r .  Bero.  r^»/i  i^.  /^ttiTi* 
5 . A^. o^.Sfo^ria  in d.trdcl.de cotnpcndiojjiud.pttrt.  5 
i5>S/  Mtiiocli«  It^^  4.  pttfHtnpt.  5  if .  Bmar*. 

^0/1/. 5  5 .  qui  refpqndic» axo^emieftataris  ratxcet-» 
clui^i  a  fubiUcutts  ^  qiiando ipli  fubihtuti  cxclude^ 
'XeQCipfam  iixoremabinceftaca&  t^iTcnt  apciVofl« 
,  fcrvare  agDatioQeiir^famfH(im»  'Secufid6  dftdaift 
ratiir  cxcmplum  uc  locu  nonhabcat,quaadofilii!S> 
.  £cq^i  fi:aceriubiiicucleiictcju$fia€er  oiccj^atts  un* 
'  t|iin9hcN2qifatiD0pra^amicuri$T^cati»adtscli^ 
lioncmmatnspupilliinftituti  >  Mcaoch./i^  ^./rx* 
Jumpt.^6  n  ii£«DccIaranccerti6,  uc  nonproccdfCy 
quaadQ  ceftator  fitbiUcaitpoJiiUoexcraotani  cnm 
;|i^eca  cf  tt$  filid,Mcxu>ch.^ 
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'      .  '  ,     '  \  '    i  ^ 

cQ:,q9aadoXul}ftimm$5J^  gafC^  teft  acpifis^  Jkk;  ccii 
Jcafu  prasfaiiiitw  paf;jci;ii3tc'jaiagis  diicil^lus  prbpriai** , 
jpfiustjeftafbris  uxorc;marrc^upilH,&: j^prereama-» 
rcrcxcludicar,Mcnoch.rf./fj^,».i7.ubihocexemplu- '  • 
dcclaratutpraeccdcas^Tcrcium  cxcippliicit^iiatt-"  ^ . 
dofub^ictitlisclij>atrttli$vclfiliusCatr^  ^ 
rrium&Sforciam,Mcn9ch.rf./<?r.».i8.      /     »  * 
,  .  t  Sepcima  cft  conici^uia  >.^uaado'maCfir jpfiu^^:^ 
pupiIU.C9ai;iiiT4tadlfecnnda3fOUpciasi  boqcafu  pu-*  ■  . 
pillarisfubflicuriocontiDcturiDhac  cbmpcndiofa  ' 
ad  ip.iiusLmatris  c^dufiQficin,  Augol.i^  dJ.precihm^  * 
Arcrin.  mio»fil.  1 54.       7.  Gorii.  eonJiL  t^^mm^   ^ ; 
pJii.^.pcjpAHd.lphc^fi^r^^^  retmiA 
>^finione^,$,(otei^ in  d.  iraEl.  de  compendiof,  in  5 .  pari^^ . 

Kaa.Matc^Aqailia.yif  ^/.CtfAJtiim  'nnm^t  - 

159.  cllenimpraefumpcio  ^quodholucrit  ceftacor  *  . 

jrucccdcrcinii9iGam^&.ii^ioc^  .  ^ 

fcpad^imbftnsefiSctfuriata^caprimt  maritt  ca^ 

jusmcmoriam  ncgligercdicitur.  Diflcnciunt  Ja£r,  '* 
mJ.precii?iii^n*U)^KipAindJ,C^  \      !  . 

.    t  O^Vartftc0njcdar^»^tiai|do  cf^tpr  rctofitv^  j 
vcrbum  illud  communc  ad  pcrfonam  fubftituti,fic* 
uti  quaado ita  dixU^ Sc  quandpcunquc £lius  meus^ 
d^ceflent>ci  fubttitUQ.Caj  u » yz\  ei  faccedatCajos \ 
Koccarufubhaccompendiofacoacinetarpuptjlat^^^  ' 
ri&adcxclufiQacmm5^tris,Fulgofi»^i>»/}3  Gorn,,  , 
mconfii^.n  jfiky^ttiuQMc.fipAtn^eoLj^j.^tfe^f^,^ 
iHm^Mifydeufi0m^u^4.vSfi>in4.kCor^^ 

%bidem  k\QifkX^.num.$0;  &  S(on\2,intr(i5t.  de  com^<  > 

fO^dioffnbfiit.in  $  part.ar^yf^i^9.virffHbUmi^  . 
Mif KT fixti.  qui(D4»dkcrui|tc^  p  upiUarem^cxj^rcfn  . . 

;  tNonacft  conjcdura»  q^sa^do  ccita^^pr  iradir.  5^4. 
'ki.C  »  filip  roeo.  impubexi  quandocunqae  deccflV^  -  , 
lit,  jruWtlcup  Titimu  *  hoC  ia  cafi;  coppcndiofi^ 


€OiltiiiiSC{fii|^atemeriammatte  eriftei^te  io  mf- 
;  <Ut»,jcnmYirbfim^adimpaberi»figiM^^ 
^  fam pupillarem^Menoch;/i^^4./rA/^/7'^  ^6,n.iz. 
'  '  ubiplures  allcgat.    *'  ^      '  '  ' 

tDe^cimaeitraoje^iim',^ 
'excIafivumTcemiaarum,  nam  tunc  compendiora 
-   bxc  contineret  ^upillarem  etiam  ad  exclufioneni 
,1.  '  \iiiia!m,Bti6.aB^^^  a;  Mcaoch. 

\  ffdLfumpt:  j  S.nim.  %   ijmiftcelligit;  iquandoftir  H 
reaindam  dirpo£tione  ftatati  excludercnt  ipfam 
^atrem  ab  io^eftaco/ecui?ifi  oo^  eicladerencjpro* 
.  'p«er ipfos filibs:     <     "  -"  ^'^      '■  \ 

fUhdccimic1i^on]t&nTZiq\izndo  plures  filii 
impuberes  faclruotinYicem  fabftituti  ».hoc  eciaoi 
.  ^  '  jM^  pupillaris  dtdttit'cdiicifii^  ad  eirctofioiiem 
matrisi  Simon.dcPr^t.i^r^/i/  ^i.  tr.  30«  Mcooch. 

li^uidfpcdficcreliquiffet  uxorilax ,  ficq;  matri 
p^fiu^  pupiUi>nam  cum  id  videacutfeciireio  recpm- 
^  , .  pc;^(auonibiir norcio^^^^  fihi  d^eUca^ itfbottisfilii»  for 
quicardiceQdum.iiblutin^ piipilUre^eODtioeri  io 
hacCompcdiofaadmatris^cxclufioQem»  SimoD.de 

^txx^ihdiB.cmf6tMtim,yS\  P4nciroi«m^Js/^  15  , 

5.  ubi  dicit  dcbcre  intclligi,  quaodo  fil  jis  omnib. 
. '  '^orcuis  faduoi  ei^i|fioxori  kgatum  a  fabfticacis  > 
V:-  'ptatftadaun^.  "  -  '  , 

v<^8    tDec:imatertiacftcon]e(ftura,quando  tcftator 
reiicmcipfam  uxorcm  faifm  u(u&u6iuar^^ 

\  vixtflec  in  TidatcateV  ^  T^^^ 

etclutam  per  pupillarein  cqmprehenfam  iotioc 
'  .compendiofa,M(;ooch.m^tf^}^&,i^.i 

Mj4*prsfun^t^6^,n.%6L  ^ 
95    t  Deciffiaqaam  (fft^ft)cftara>  quattdDalioqaf 
'/  filii  ipfi tcftacoris  ioxqttaUtcr fucccdg:|t»  Meooch» 

♦  ^  ^      .     •  -  *■ 


i  / 
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'  fDccimaquincacA  conjedWa,  quando  cefla-  y^f^ 
loc  apppfuic  aaafulam ,  omni  meliore  modo  poft  ^ 

fficKoc^quod  di(%umeitincompeDdio(apec  roi 
yecni  coinmaaiai  P^aoo  |ada  coaciacri  puptl* 
lacem  yrbcedic  ia  luercdtoitfiiiiiiT^riali  %  ^dc^uaa^» 
do  fa^a  fiac  fubilicucio  iaqiiotaliapreoKacfs  di- 
ftioguendi^m  eft/Auc  coca  bxredicaseft  diftribuca>  ^ 
per  qaoi;astAterjplure$paibftaf»acqiUndo.canqjw  .  \ 
fi}iosdeceiIerit)UibftiiQp  Cajua(  ta  aMMiBcia»  ivt 
reliquis  Ticium,  &  cuacincra  pupiliar«^m  ascacem 
dicicof  paj^ilhris  diredaiBarcoLi»i.iL  Cei^ 
i     <pi»neo€caii(M|ic  ommsM^ 
ftacttr Spcin Jaa.i^i>nA^i99.i8^.  Galliaul. num.Arl 

5[Uta  cuQc  eciam  ia  coca  bagrediace  £i^a  di^icuc  . 
ttbfticatio;  AatTieri^iiBnttaatiimpecTecbainc6«  \ 
mune  Tocacuseftad  cercam  porcionem  bapredifa- 
tis&cuacnoitQniprebeadicpupiUapun^i^  - 
^Aidcocarfttbllif  catio  coiftcttc  fidwoipnijniiraria ,  tm 
tradicBarcoL  jiii£/.OiM^i^*^^^*i^-  <k  cranieuac^  > 
communicer  Dd*  uc  dicic^Socia.  Jun.  ihi  num.  tsfo^ 

Galliwi-IKifW^^   &  it^  di^^^ 
^»/59.i»«^ii»»&ldiA)aris^,iB  porcionebofu^^ 
nam  fi omniabona  diftribuca  finc  per  duocas ,  pu«  v 
piUaris  contincbicia»qttoaiamideiatiM  ac  £<soCA  > 
fa^editas  diftcibttca^«9;leciisfitn  uaa^po^ 
fafta fui(rccfubfticucio.Barcol.rf»il Centuri<h^m co^  - 
ipaniccr prob^cur  Gitafi.  §  fubftitf$ii0%q.  7  5 ,  num.  t •  ' 
^^Qnod  fi  fttbftitatio  eft  fiida  im  re  cec^  ^eq&ci . 
nominaca.ucputa/undo^coinmunis  eft  &  receprilr  ^ 
fcBcencia»tqttodji|OB  coBCfnccur.ii)i|^^^Vta{a^^  f 
lacis/fc^4icicw  pamc^^ 
iliajica  eft  communi^  GraiE  §.j^7^ 
& ica judicatiinQ  PariO</^n}r j  I . ».  7.  quod 
Jio  i|i  repiiy[ciculari  ^£bif  erverbi^^ 
lOiforccciBfticttcioaeiii,  SelMQf^f  c<^^ 


c  V  fatta fcft  mcntie^upi^aris  arcatis,  ut fitcftatorfilla 
in  Aitat^in  miile  ducatit  ^ttit :  fi&itaii|ca  dec^ 
;feric  ili  papiUari'«care  yel  pattca  quao<focunquc 

'-^'  VpIo,ucdia:aqaantitaspcrvcniat  adtaljfem,  itatc* 
nct,Bartj)l.  ind.LCentum,nu.  j 4,  &  liaao  4itit  tSt 
cMmu9tm$i^in.Jm:eon/.iS,HA.(^z:^l  i.liccc 
f»rf./.Oif/ll9^dtcacarticuIam  effc  valdc  dubium 

*tlonfacilccolligipoirc,qua5fitcommuiiiorjia<ic 
^^«Lo^a^  cofnmimem  dicit  Konian.  tbnj:  j « .  tmm.  i; 
ttl^itoKdeiftrnikmab  amnibas  communitcra»-. 

probatam^ffc  dicicParif  j,  Goai.^#ji/: 

i    47.*iM.  1 1-  volum.  I .  Scd  hanc  magts  commiiBem' 
/  *  cflfei<aHffime.tefh^ 

,     ditompendiof:  $.fMrt  fol.  i ^7.  quam viS  iUc  conaai; . 
iittmfcnciat.  *  ;!  '       -^i  i^a^j^^^ 

16%  ;  t.&^iHecfifatfli^tkS  compcttdidfa ,  faaifVw 
iiis  communibus,  dire<a6  valcre  potcft,  fcd  quid  ' 
compcndiofaverbi^conuiiunib.  fada  diteao  va- 
leienon  poteft  >  an  er  piraftmpcameiite  ceft^odt 

•  tbhtMebit.fidcitcbmmiflariam  ?  Compcndiofani 
fabfticutioncm  vctbis  communibus  i  Pagano  fa^ 
£Um,  concincrc  fiddcomn^iflkifm  ooimf  tfpeda; 
^Qaiidodflreift6va(cfea6npoccft,  cftreccpca  fcn- 
xttiizyGtzS.§.fubftttuno^q^7j.n,i.  Mcnoch. lib.^ 

lftiihr.^j0lliiifubJUt^^^^         aafora  ipforum  vcri^ 

•  boramhocf^adcaeyut  fcilcccfidcicotnmifranW 
\  ^  %RificenL  ^jjod  tamea  non  proccdic.  fi  ceftatoidk» 
-  4iixirfim]^icicerj^fiieolmpul>eri 

.  f^cedat  Cajus ,  abfquc  vcrbo  Cquandocunquc> 

•  vcl  fimilicra(aum  ccmporis'habentc.5Uia  toAce^^ 

■  k^  ycrbum  imjMibcH  adjungicur Verha  okedH 
tim,  fttbftitittio  4:eftrm  pupiilarcm  catf^ 

■  wm,  namque  tcmpore  fucceffionisdebct  cflc  pu- 

^lmm^Jfki&^^Qj^  ixanleuat  comcQnnitcjJ)d.!^ 
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'  itttccpto  PolitOfUticftatur  GalliaUl  i^i>.4i7.Secuf  * 
Tcrp  cftjfi  Ycrham  impuberijuugitur  Ycrbodifpor  ^ 
•fiti YO»quia (compc^diofa  tuiic  n6n  rcitringimr a4 
«f^npillarem  artaten;! » (cd  e ri t  ptipiltarii  iii  p  upillari 
atarc,poftcafidcicammi(faria,Bart.i»rf./.C/»/«r/>,;  ' 
:  n^i  |.&  commuujttetfeiquaatur  Dd.ut  ait  Gatliaul», 
^415- Scctmddooh  pi^edityqaafidofiibfiitttlfd  ,  • 
cftfadbafiliisfilioruia  conditioac  pofitis>quia  ab  \  ' 
cis>utt)on  honoratisrcl/inqaiAiidcicomiQiictiaoii  .f 
f>occftfccuBdain  magis  commuaemTcnteatiam^  ' 

'f  Haftcaus  fi  fub(ticvitiacompcndio{aeft£ada.x9| 
^erbisxopimtlnibustantiim  >  Scd  igiiidfi  compeii*» 
'  diofa  eft  lada  per  vcrba  dir^^fta  &  cojhmania  fi- 
mul^quasfubftittitiones  contioebit,  ycI  u|:ri ftabi^  r 
tur?  Ex  intenf  ione  Bartoli&  Cd^ifiiogdciidifttac . 

*  t  Primus  cafus  cft ,  quando  ifta  vcrb^  dirigun-  I04 
tu,r  ad  URum  fi^bftuutumt  utfict^atqrdixerit :  W.  , 
ftintblfilinni  meam  impafa^reln;  &  <jaaad4ltahq$  -^; 

'  5dcceflcrit,fubftituo  Cajum  ,  &  cuin  harredem  fa-  ' 
«ciOjtuncfifadaficperYCibum  comniuBQ>&  dirc^  • 
^um^dire<£tv^mipportabif^ii»k^amcominuttcfii:  \ 
dcicommiiTariam.BartoI  ind.LCenturioy  nu,  a  8  &  . 
eft  commanis  opinio  Grafl.  §'JuiJt4tuMjq^ifi,^  ec 

,  iiofiacara^eritineli^onefabft^  ^ 
iabftit||itionc  facced^d :  itil  eft^com^^^ 
iof.n.x.  SiQ  autem  faifta  compendiofa  pervcxbum 
>y  €ommanc&obliquum^cp^munejmpoii;abi^^di-^ 

.  tt^am^obliqanmfideiconimiffai^am^ica^^ftooi^^  ' 

munisGrafl.rf./^c.     '     .  ' 

*}*  Sccundus  cafus  eft,  quaado  plures  f^nc  fu^iti^  le  j 
.tatr»anuspec  verbamdii:e^m,iecnoda$perv«jtA  a 
bumcommuoe,rcrtiusper  obliquu)m>hiccafus  eft 
admodu  dMbins9LQrai].i/-f  iK^jJ. pjucmitcic  pnmo 
.  Terbamc9miwnci»:rcj;  poraoi^  V 


^  7^4     '  likJ-dt0im.Votmat. 

liimqiiam  tra]^rkddire6UaiBm 
^    mnrkittr  ^tnd.L  C$murio,  (ccaodo  prasmiccic ,  qao4 
'    jrubiUcu(ioperverbapbliqiULDUnqiiam  crahicurad  . 

-  direftam» ianrte  nviUbm»ff i^ytiifftr.  &fupiUmi 
I  :cerci6>  quodfubftinttas  perTer bsm  dirc Aum  ^  cc-, 
/    i^m  in  re  ccrca»  fi  ooa  ^cdacusaliuscoba^icsuniii 

t  Primus  cft*  qaaudo  ia  cpmpcAdiora  uous  fuic  * 
ij|iiiciicu$per  vcrba  .dirc^  in.ccrca  porcioac^vci 
Tt%tc  aliits  iip  rc£duo,  perv^bacomaniajtuiic  vci^ 
bu  communc  crahicurad  uniycrficaccjSi  dicicur  di. 
xc(kb  rublticucuspcic  vulgarem vclpupillarcrfiart. 
«teiJLCMM^^&cum  eo  omacscraiilieaiibiit  didc 
Socio  j^i^».  119^  Sccus  vero ,  fi  rubfticucus  pcr  ver-  • 
-bum  (;orom)uic£rinic  ccrca^ubAicucus^am  ruoc 
tilftitacasiiireCGrtadtkcda  dit  hncs  aniverialif 


A    ,^ccr  lcgacarias.  Hc  £  cota  hsfredica^  fit^drfttibau 

,  |icrporcion<s ,  cuac4iccrque  r.r)  c  hxfcs  dirc^us. 
2^-    f  Alccrcarasfstt^  quaMo^iiusvocaUrfcrva> 
/  i^adireda,atcerper  obliqaa*  &,  taac  iileeritbanes 
indiftindc  qui  pcr  direda,  alccr  fiddcommiflarius 
icacft  communis  Gi^S.d.locn.^.  ^  '\ 

zoS^    tT^ttasetti;afas,qoai^o  fabftituttiir 

;  percOmmuoia,aIcerpcr obliqua,&  cunc  concla» 
/  ,  ditar^qupdfiiubftitutuspec  coaustunc  vcrbumia 

uo^srerfiiraiiabfticata^lcd 

Tcrbum  commuxie  addicuru  Cxniverficaci  crahicor 
.  addiredaa)>ucdi^ua(omnes{ccuc^dum  Barcol.i» 

: ^  l>amcommuncin  ccrca  portioac»  tanc  lota  fubfti- 
tuciocricfidcioommiilariaficaidemBarcol.  iiiiilJL 

^ '  .  C$mum  I  num,  4 1 .  &  cii m  BaaoL  aaafean t  coio» 
iimait»Dd;iitrefertSodoJi|ii.  )X4»  ftqaodlm 

conclufioncm  omnes  coQformicer  cencnt.celtamr 

AfQflt,$ldMcf.40iff.t^2nlib.^iii.M.fLddiCM 

V    »  .  .    ^  * 

•  .  *  . 
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*  -      Tit.XXllMfuhftitn(t6n€mipendi^^  78^ 

BOQ  facicndo  difFcrcatiam  incer  fabfticutionem  in 
rp^ccru&porcioncJix^fQditariaioqaiiccconfaade-  ■ 
rccomnruacsconclufioncs,  necfuaprobarcj  ncc 
jfontrariacxpugnarci 

•f-  Etiam  cxcmplarcm  continct  fubftitutio  com-  k 
peauiofa,  quando  crt  fa<ila  filio  fmiofo,  ica  cft  co- 
mun:SQpinxoGiairj./^iyiE///^/r^,^  6ur^Hm,y  Mc- 
B.och7ii'.4./)rf2/«;7?/>/.4  j.  6ifitelUtoraliquibus  vc^ 
^i$^i(igaifi.:avit ,  npllcfpb»Gompcad:ola^contincu 
cxcmplaiem,  cxcmpluni  cft,q'Nndo  ita  fubftituic* 
Ecqu^ndocuaqucfiliU5;inciusdcccifcric,  bona  di- 
ftjciiDmgntur  ioccrpau;pej:cs,  Anchorxonf^.verjMam 
primQdif  ituYy  DcQ  c^njii.-j  t.rijim*  i  Soc\n:]\in.conf, 
i02.K/i7^,44  Ub  I.  K9la.nd.f<?w/6  8.  Ca:ccrumab: 
^Anchorano  dilfcniiunr         in.addicionibus  ad. 
Barcol./;?/.///m5)  qnijilio^^jf,  dehonon  pt^f}e(f.f€CHnd. 
tAbul.M.Aii\\c{\\,  innotal?iLi<^i.  h^Xd.in^onfil  20. 
qiiodfublhcutiopupillarisA  ad.cujus  imicacioncm  ■ 
incroduclatftcxcmplaris,cciamdicacar  ,  quando 
tellacorica dixic :  Ech  filius  mcus  dccefrcricin  pu- 
pillanartacc.bpnamcapcrveniancad  Cajum*      ^  , 
.   t  Ef'*"^  fidcicpp^j'^i*ri^ni  contincc;  fubftiru- 
»0  cpmpcndiofajta  cft  communis  opinio  Gtafli  §. 

ft4bptutio,q6i.n.6.  .  i^,^  ;  ^  • 

'U^ilConrinccur  cclamreciprocaia  coni))CBdiofa. 
uandopluribus  inftitutis  invicem  quandocunqi 
cceflcrint  fit  intcr  cos  fubftitutio  >  ita  cft  com- 
munis  opinto  Gi^iS^diq  6i.n.y^ 
:.  t  Qualitcr  finiaturfubftituciocompendiofa.Si  I H 
quarftio  cft  de  ipfis  fubfticucioaibu^.in  compen* 
dipra  comprchcafis  ,  quxlibec  ear^m  finicur  iftis 
modis,qui  bus  fupra  i»  maccria  cuj  usUb.ct  eft  diiStu»^ 
Copcndiofa  auccmperfcprincipahccriimcur  duo* 
busmodis. 

...  .     •  ^ 

-tPximus  modus  cft,fi  fubftitutus  dcccflcrit^^nt^.  i 
i;jftitucum,&  fic  ancc  cvcncum  codicio^iis,  &  tunc 

Ddd  fub- 


I/4    f  Scdhicquafritur  ,  fi  fubfticurio  cpmpcQdioGv 
i  eftfad:a{>luribi|sinftitOtis>^lfti  fufficiiic  dbndicio* 
iicif»     r»  pekib na  te^ 
eft,  adt  fubftitucio  compcndiodi  faifla  mic  pluri- 
busfepatafilii'»  &;  cunc  fuflficit  coaditionem  imple^ 
iiin  periMa^uaitit^^nrfcfl^t^isfpeift  patti« 

locumhabeatfubftitutib ;  quia  teftatoi:  cnfusqac! 
:  i^ecfotiam  confidecafFeiottiiigitur ,  &  boc  obtinee 
A oniiiifu^aif acioite»eciam'<lfieaa ,  five  f6fceedi^ 
tur  6t  f  ti]gari>  fi ve  pupllfeH  fiV^  fidet«bnAi^ 
ria^icaeft  cohiniua  Grafli  i»  f.fubftitueio,ijudfi.  7 

;  AutfiirMjfttcioft^ fimtil  >  ^ 
Ma  fc^a>aii«nr^  «tvan^qltoMMn  pllieei  fiitiftictt^' 
/  cionesconrinere  potcft  i  crc^  ihfpcftiones  facica^ 
\  dasfant Prim^^quid  in  Tulgari  i  Secunda  qtii<| 
jH  vpupjillaiixt  Tmh' ,  qm  in  €4feidMina&K 

II  j     f  Qttoad  vulgarem  ,  aiit^  fo^bftittitio  fuit  fadai 

pluribus)fimpticlti)r  Teiil^efttictvd|^ 
\  vel  colkAiv^y  Ycl  detitque  conjuodiim/ HfP 

quiadixicteftator:  fiTicius&Cajushoa  fibt  hx* 
/  i«^s/r^eifipr^aiytlp{a!&ti1caa^aM 
'  s«d«a,^l«M)itfer etMiiii«  'fic^MMfa  / vel  ^cerque^ 
"   nonficha^rcSifitha^resScjuSjhisin  cafibus  necef' 
fariorc^uiricttcucia  perfona  omnium^Va^fieeior 
l '  ifiibtiitifMicf,3n}A|ie^ttasrede$4  repcidieoc 
&excIudantul^adhoci'ut  adhiitrat\ir  fubititutas/ 
^ ;  4quiae3rmeateieftgtorisGdl)ftae  &  c^Hig«tur>  rc-' 
i^ttiri  i  litidiK^fenatatooilte  fitbftica-' 
cto  r non^fficiacin  uno  verifibari  j  L  quidam 


I 

I  > 
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t^nt  tamc^  (i  ccitator  prohibuic  j  us  adcrefccndiiii* 
cef  i^ibi  ji^(licucos»^iiia  can  c  admit&ir  ur  l^ipft  i  tu- 
ttt^d^l^ttdifluice  «OJd^W  •Amilcticuir  aif«r40|ifllf  ^ 

res,quiai:xcadtamcoccdcfuiii3;icoIligitur,  quo<i 
^▼olmt  euth  pra^fecri»  Aogcl.  dc  Pcruf  i;^  /.  h^redes  \ 

glf^r.&pupiliar.    Aut  fui^  fada  pliinbiis:altci:nilti-- 
'  T(^9  ucfifiiiusaucCajus  non  finc  hascedcs^i» iic  ha:^  , 

^  pei,  duB,  quod  io  diippliciouc  altcrnatiya  furficic 
^  iktt^m^^ksii^^^  0$t^itludif:4M 
y  "€6nJlimpmi^lGi^.i  fUb^$iWfo^^^  ijuAfi,  7 9.  verf  ^ 
^>  ^uartui  cajm,  Ideai  juriseit ,  fi  fiac  diltcibutive  » 
v^irir quiS)eocutTi',  y,eliialtc):u/cer cf^um  at^n  lic  ii^^  : 

czclufoadmitritur  fubllitucu^  ,  Lqut  filiabutt  §,  u 
^  d§4egat\Kt^^  ^ii  <omatai^i^j9^i|io^^^^  . 
-liit^i-M^  t^iudriar.  rrf(fluti^iaf,-y^i^^ 

Limicantcamco,  qupd  dicicurcocafd  ;  qijofic 
^ubfticutio^altcra^ti  ve  y ti  dtitf itMWr^^/fuiiijeocc  i  /  ^ 
'^uiii&veiJijfiteetQ^^  afr^  €a6^' 

*vcam,&liwrcpudiaccadmirtaturfubftitutus,  i^ri^ 
^^^;fiii»ftftaci(iac  dcUbcris  &  fubllitatus^jexaay  H 
iietisM|iua^<  aoa  admm^su  > 
mnibusinfticutis  tcpudiantibus  &  cxclufis  aU  hae- v 
^  xedicacc»  quia  fayorc  libciCOCumaiceraatiYarclpU^ 
^^/Vitar tfl coQ^  G^th^iftn^  i  ' 

v^^wjTpcrqucm  (cjrcufn  Aogdos  dc  Pcruf  itateaec  ^ 
l.  bAredes  mei ,  §  cum  ita ,  f  ad  TtebeU.  nupier.  4. 


1 


11DO  taotum  repudiaacc]^  Bald.iV?  c.fipatirtdetijlnm,  * 
J^CinLhAr0dismri*cu999iUk^^,adTr^ifU^ 
Oflitkim  &  meliutibiiii  hoiiircQiKxcilr^m^  liirAiH 
toQ.  Gofmz.^.W,<}uiafa.Yorcpia;  cauGc  aoa  de^ 
bcmtt&ccccdcrc  a  propria  oacura  &  fig^6(;^gioae  ^ 

^  Ji^  Primusclt,fifa<5laiicpuBeribusiariicuci$  (iiD-  , 
'  f  liciccr^c  (icalcs  filii  dccefTccioc  io  pupillari  accac^ 
.  nd  co  pulati  v^jAs^fi  Tmustt  $ejusdeced«riiM  i  hot 
incafucoocluditurfubft^icucioai  non  cflTc  locum) 
nifi  exidacin  pcrfooa  omoiumiBarcol^i^^iUiM^» 

pioioQcm^dicicibi  SociOvJiUi  «im.So.  RipaJSiiy^ 
1X8.  uia  fupcrcitakciL{Mi0ilIu$s»  quf  cx  pra^fam- 

ci.y%ni$m.9,  Exccptiai.cftriipnmuspiibes &dus 
dccc(l*cric>ultimus  vcro  iti  pupillana;cate>oam  fub* 
firc  uciis  oibUomiiba^dmitck^r,4 
*  o})intai  AmoQ.Gbmcr^'^.  %^^afidnt$fohiM^CAp  5. 
oi^ii]aaQdofQpcre(tElius  primi  dccedeotis»  tcm- 
pore  qao:deccdualcimujS.(^urcx  pra:fumpi;iiiQ|icaCc 
labAitoiiiai  «irr^oeiipi^e^ 

opiniojRipa  inl hAreJes,S  cum  f^Jf  ffii^dTref  eU  num, 
jig*  Difix^QticIoidk.  Ej£Ccpcio2^.eit«4ajbAbfticu#  . 
tiisit0iidLcxcca^eQs>jGQd4|sc^fili    ajkai^  oismiUc* 
iitiQparigJFflfdQtritrhifupcriticoes  foftttiitis ,  potioc 
e(t&6dmtccicur  propccccxprcirainfu  bf  ti  tucifiocmA 
es^vi^iftkcrofracsexioiliaBtrrdq^ita  ca^^aeuigts  leonm* 
^odwyi  <^aiooem90'(t4Sfai{- ^  ^fnlfjlimtio,  ^  .7  ^  .00« 
li."  Bxccpiio  j. €(t ,  fi  pupilh ,  quibus fada e(l  fub-  ^ . 
'itrtuttavuQt  cxdt^ipcdismacribus  >  cxinjcaic  ma^^c 
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qmfnpcrcft,  flcfanftboon  fucccHac  a8  inteftato, 
quia  rtinc  admiccicuiijibfticatas,  ica  cft  (^ommuQ 

'  'i^M^abrfubfKtatioikifla  eft  fub  Dom  colUQHk 
yo,uc,liomncs,fiimbo,vcluccrqucdcccfl'crirc,  &  ; 

'  nincezpropri^caccycrborum  8c  teftacom  y^iufi^ 
f 2ce  ia  omnilim  pcrfona:  filb^^^  Terificmdc^, 

-  ber, &hoc  Donhabcredubium  fccundum  omncs 

*  tC^^24&detcom'ii]^fl^ 
Iblif  diTliDguendi ,  Phhius  effc,  quando  & 
ciofaj£taeftpiuribQsiimul  fitniplicitcr  Bc  abfolutd'^. 
'  St.  concIaditur»qudd  uorb  docedeiite(b€im  fitt  lo-  ' 
cct$(al>(HtQto«teftybificat3i«ju^^  1 

fii^^;77  6artol.Alhcr.Angcl.Paul.&  Dd.cqm  .  \ 

^  %  t.verf.Jivero fubjlituitjfmpliciter^ GtzS.l  fubJiitu^  , 
HBpf.^j  n.  1 5. quia  rcgulariter pluraliras  rcfolvitut 

riil fingtilaritatcs.  fecepcioi.dft^htechotproclpr^' 
:<iac.quaodo  fubfticucio  ficinccr cxcraD[^^s>fccus  ca<b 
mcn  cft^fi  fiacincerfilips  dcfceadences  «quia  cunc  ' 

'^ittbftictttusnoa  a<ix^ictiti:]rpoftmpriem  u^^^^       "  ^ 
OitimQihtautttnl^fi^uv^sltjto  fofiereft  perfoaa/qaae'*  - 

'  czycrifimilimcntccumcxcludicicaeftcommuais  \ 
oj^}XidoAtiton.Gomtz*Ub.i^Viitu$r,^^^ 

'  %i:GikSL^.fHb^tmtioyq'j9.nmn.i6^^  Jlc licet  c^ai-  : 
vjjaincitiftitiicnccxycrifirnilimcnce  cosexcludcrc^  *  ^ 
^tt|  abinceftaco fucc^dunCyCamcn mAgiS' conimi^*  ' 
ms  opi  ni^o  eft>iiliiiljt'etis  t<}ft:lt0ris  Uacom  ^rofce-  \ 
6tityGizi[.d.loc.numAj.  AIteraeftexi^epno«  frfiat  *^ 
filbftitucio  Bon  fimplicicer  non  habita  mcncioae  ' 

'  Ct>riQs  haeiredtfarif  yel  omhiumbpnoriijii »  ted  iA 

>  irotihibredime^N^m^  ft^  \ 
tiottcrociushxredicacis/yoluicBarcolus  inl.quidM  \ 
tejlam0nt4^£d$vuknr^omtkium  moitcmrequiri^ 

-         •-  •    »     '  f  *  ♦        •  • 
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incafu^UQoWrcaoy  fubfiritttta»  fic.admitteiii^ 

.  /  yfcria$cfl'c&crumcflcmagiscoqn?uncmopinio- 

s^cm»a^t];aio  cpDfulendo  &Jndic|^Ddo  iioii^fi^^^ 

^  cijD^ufcft  cafas ,  quando  fuBfticutio  fadta  cft  co-  * , 
]^pJ^^¥^jUcJjiUim^  &  Cai  um  >^  fi  omnca^ 

>    hoccafufitnil  cerfuJSicic  >  ticjinus  cancttm  dccc^ 
]  ^  d^t^,  uc admiccacui  fubilimcus    liccc  non  cxpto^ 
^  ^  ^iftatti^v^ii^Ettm  V  tamcfijca^  <n>^i^<t  ccflatons  1,  ^ 

>  Xlbcric.Angcl  Paal.  imol.  Alcxand.  Soc  n.Ripa» 
' X^ff^^^rldzm BartolPaulJoan. loiol. & coan^ 

fufiOarjHtJlhfU,  3c  durum  cflc  a  conmiuni  rcccde^ 
,  ,  jrc^xj^uAmYisRipaprppn^caccQ)  ^crborum  urgcat^ 

>  ^kGt9LXs.J^itHtio,f.7^^  Scdliiec  coou 
^iunis ppinio  ptocedltinctr  e:ktrdfu6b^  fecus  intct 

/~  libcroSiquiaruacfupcredpcrfoaai  qu«e  cm 
V  iui)imeat(PiE^cli^^ 


'  ;  i   b  E  R  E  C  I  P  R  O  C  i4'.  S  V  B  S  T  U  ' 

f  ReciprpcaCijbftitutioj:^a;c  &.bre¥iIoaaa  ap- 
pellatursci^^  tcI  pIuribQS 

iiisredibiis  imiicacis  cos  iiiTicem  fubftiruic,  An- 
V  tonGomez  //^.i.c/fj^.8.»iim..i.  Covar.  1^«/^^^ 

V^rum  ^uiaaii(|u^Qdodubicari  folec»  an  ficre* 
cip.roc|^.jfablUu^ia    i^^  fufi^c.dift^« 
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a^«fJ«CHjUto«M^  75rr 

^iMii  ikjSempm  Titioiabfticuo   ^  \ 

Sei^pf^nmm  &Semfroniprub(Ucuo  Tiaum  hoc 
\j€f^  dici^\xs  rubiHcucio  recipcocai^  quid^npk£Uika  ' 

^  ^.'^&cuadus^ft ^uSjqiiandp  ccftatoc  ua-.iiiiEit:  | 

.Tiiuiuh^cScmfsoiiuimiiMti^  ^eoainyicfim 

4id>mtiid:  hoo  etiam  cafu  dickuriadisiifeeipi^Q^j^ 

Xed  ycrbis^ecialiba^>Coyar.^.c.R/i^iiM/iitf5|§.7.is«x*^ 

^jffivfciLeiiaitt^ib^^;^  ' 

t  TcrciuscftcafuSi  quandoceftacorfic  fubfti- 4 
tq^Cft  Jitfalstf&Sgus  iufijf r  corum  vi vec  >  h^res  mibi  . 
jeftoi^Mc^rmulama^i^un,iis  . 
'  rediipfiituend,  cootio^re  fubfticucioncm  rccipror      .  ^ 
^l^.yei^bis.camen  geocra^libus  conccpcam>fcripi^« 

^pHpillifHhftiU$p.  &iki4^m  Ripa  nHtni    .  Leon.  y 

^pftff§84r  fHifti§ut.^HmK79MfX^^  '  ^ 

#eciproea>  quia  non  pollic  cpncinere  pupi|Iaren| 
<et2aioi  ijtio^p^piils^  co^irMi^    fcd  cpjf tioeccc  ^  . 

Wf^adem.uotuiii  sn  *|»f (SiMM  '  ^ 

iic  dixcrac  ccftacor ^  ha^res  mihi  efto  t  qua:  ver oa  (i* . 

fttificancvulgatcmxaiiuinx  lcdJR.ifia^^Mclicir^ 
m<€^r<«ip(i9kcato»(cqutd«^  proprii^iquiiihi^  '     « ^ 
indercciprocacvulgarcm:  necncceirario  rcquiri-  .  .  * 

t4£utconcincatpupiliii{:cmA,ut.diiipofficxcaw       . .  ^ 
\  ^it  fanid  jc;li)b  hza  (qmdhi^Bmdfktt\it  pupttutis / 
*  fcxple^iiigeiiere»fiqualita^f  erfofiaramhocpati«- 

tur.^Ion  cnimilla  vcrba  h«i;es  mihi  cftp  ,  impe- 

<dfnmp\xjfiilum^^  . 
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LttciOt^Tkloseorum v6  <ii|i^  adtim  do » lego#  tikili* 

4',  ,  t  (^!nta$  efi«srfas  V^iiWdQLCe^  ' 
i  Ticiusi&i  M^vrus  ittviccprifukbftituti  milii  hxrcdcs 

;  t|^.*!^^*r/ } .  r^lpoffdiiifMwilgs^t^iif^pnpia.f 

/iituf,  Bftcciamreaproca,ficcftator  it^dixitjCt- 
Y ,  diatiMaLS^  Nl^aYiam  tQvictm  rucccdcnefSifubi^» 

^  i^Scttliseft  cafus^^BaddotelUtQrita  dm  %t 
^ :  fiqaisl)2cie^dafx)i^^  folo  booamea 

^  «dwpetftitesperyettii^^^ hdcfetjiEim eafa^ft  {«ri»Ar« 
ttn:iorecip|:6ta,  Bartol^  mLLminiy  ff!d$vnlgAr. 
ibidsmi  Rtp4^  imii^  i  4  ite^aior  comm  uaemeflc  api* 

V  eftcommuaejatqueitacoQtinctdireiSlam  &  fidq- 
*  eomnilfrarijftm»  Ei^cfgo  hkc  recipraca  cootiaeas 

]^  -   fS^pc^^Us  ejftcafus  >  quaddo  teftator  ficfubfti- 
;  t;ii(^$  <BtfiqmVj^r^4trrf 
ili^tadifikideaaaWitaiEeMm  ^cedatfi  4icitur 
reciproca  coaciQCfis  Vulgatcm  dire<dani  &  fidet- 

j(im^i44^^  "      v-v  /  / 

^  t<Dd:avusc/t<:a(a$sciuandotcftatordixir,iBTlt- 

^  tpo  C#ji{im>  Semorm^^tajf cota  &  do- 

/^d«^«te!lf8ri^^ 

fubftituo  vulgarirer  ypupillaritcr  &  per  fideicom- 
'  mi0t}mVbocctian>  cM\indikit4^  fa^reciprocatio 
'  intei  primiM  illos^  tcicafio^ f  Kii  pdfffii)^ 
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Mniijfr.jM^^lni^^^  Sc  illr  filu  infHtti- 

toruin  dicaatur  innccm  fubftituti  ?  Gurt^JuQ.i;^^ 

i99(/^  i  gMm*f*4mt  i  «tfapontcc  redp£c)e^lttbft|4 

fianubuA ,    m  iri^n/  r  o^iftfo/ftfi»,  2.1  vtrf^is^ 

er^ff ,  &num,  7 .  'v^rfficigipur m csfu,  lib,  x  Par ifi 
^^nfi^  num.jJib. iiSoon.  JuB.c^n/iL  ti^Mfmi rf,  \ 
.vjhf  t,M0fi4$mm^Mih^emichl€onf%^i  nmn.^^ 

wrfjfumin^tMcUt^Ub.i.f!j^confirj6,n^i^^     J-d^  ^ 
C0n/,67oJib.j.     •  .    .      •     v  •  • 

fobfHnmCajiini^Saf/ttm&S&mpr^^^^  \ 
libcros&  defccjidcntcs>utfacccdcrcntinftirpc$& 

fticuciiaon  aucem  tranfv crfalcs>  iu  rcfpoadit  Mc* 
iiocii»^tf0/37tf4iii^j»i«;)  j./i^.4.aadouuteiLlciti^>«^ 
Uk4 prifumpt.-^.mmt^^  >        \  • 

-  ^  t  u^imas  cafus  cft>fi  tcftatbr  dicat ,  iros  harrc  j.i 
(d^smeos  inftituo>&  fi  qais  intcinrosrdeceir^it ,  ' 

Vln^nsiis  ofmio  Gtiff.^.fulftifutiayf  yi.num  ' 

t  U0^c<^^oTuBc  9  qui  opinaiitur  reciprocam  ix 

fttiM^m^Q  plunb^  basrerfibtis 
TnfHt«aii€]tM£WeittKd^iiiiirk    >  aut  et'  qui  ultimb 

dcce  (Tcri  c,  fu  brt  i  t  ua  tn  r  ,7.  TitioSeioy  § .  Siiayjfde  lega  %  ' 
Jl*  quem  eife  finguiaremprofitcnta|:i£tf44?m  Banoii ' 
icQtS^nf.'tcA{tr.kkL  bM^fdet^niiiy  ^.  cumitaj  u  . 
cdlum.fflad Treleli.nzti)  cx co appatctfiddcommjf- : . 
fumretidum  abco^quiuUiixms  e^  pluribus  hxt&f,' 

utinviccm  ipfi  hiredis ccn^anturfubftituci.  Vd-v 
ifam  hai^ai|iecc»#iii  ,adYC(£ftri  yi  dctac  tcfpoafuin  >  ,  * 
^  l'.  Vdd   5  inl 


in  l/vel  fiHgi$lk»ff.de  imiganf^^  m$,vetfingulii  >  Ufik^ 
^  (tkpi^fUl.  libi  piac|bus  hasccdibds  iofticacis  >  fi  fnb^  . 
^  ;lfafiiab€tra  ^tnrnlcim^MlMflciikio 
rcdes  aoa  ccQfctucfadia  rectpcoca  fabiUcuclo ,  fcd 
ja$ J^giitfva&iacaeifionisiUa^iiii^  fcr vacur^  Cxtc-' 
<fiim«oa  pammiacei^ftkiiiie.(jastti^^  dit^ 
\  ter  dcfioircf  fi(|[uidcm^ccipi:oc;i  fabfticutioacfait 
iaif  eciecoDcci^a  iScea  fideicaicu3ai£&ria^  400^0* 

\:  .rcmexilhttsb6iiss\^am  fiatifob)cd8refttcacioai. 
Si  TCCQ  Bon  ceafecar  fada^fcl^ftictttio  £dcicom- 
lQAi(hriaii|ict$  i|i^^ca€o&|deii^^ 
^  v^(^bipfisde|iitecoaYeoieo^9  Ett^c^  porcii 

G   ultimi  morhsmis^debccur  fpbfticucd  ,  noo  ca:tcrz 
f^rttaac!^ctafl)^vi$  &  i%  ^ 
-ill^ev^ 

'mcpto,  ^Q^iaij^icurdiificuifieft^u  ia- 
ijie&toacs  iunciacico Jasi  £Uimavt)ui4 jiwi^  jfjiin 
/  ^algacii^Mli^daf  qaidio  pupil]k|ii>7#i»tiqaidift 

r\ .  fi()^ieojmfli|flrarra.^^  • ' *  t-*<      >'        .  . . 

t  Qho>^<^  f  ulgarc,  vana  cQha^c  difputati^yOaai 

l  it^t  lorpt^  hirr<^dit^ttrT^i^oa<f,<^min^ 
'   fruftra  qua?tLitur>aQ  (h  aliis  cob^retlibus  fubiUtu-» 
,  t^scup^^ji^rcadcrdceaditocuniicoiifcqa^tii^ 

jfflnhkm^J^uk & legf^k^L 

.  fef,part,K\p^mLhAredesmei^§.  cumitajnum.  lo  jf' 
^dtr^bell  AlKmJnLvelfinguii4»n':^  ffd^Wi^r.  & 

,,  Jln.libu  1.  •  •'.  y  .V  - .  V  'i'  » .  '.\  r ,    • '  f -V      , , l  « 

^^^\^uci|di  i  -PbiMOfrcn.qiiaodofdClaeorfabfti^ 
"^timocxpupillis  moricoci,  &  in  toca  faasreduacctAr 
'  •excacmatcr  n on  ^xd\x(^Qi2mQS^dJtif^MfyoR%Hih^ 
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proBiumfiliosmcos  impubcrcs,  &  ultimocorum 
dcccdcntiinpupillaria^tace,  fubfticuo  in  tota  hae- 
rcditatc  MzYiutajhoc  in  cafu  intcr  trcs  illosimpu- 
bercsinltitucos  praifumiturfafta  rcciproca  pupil- 
laris,  ita  eft  communis  opinio,ut  poft  Bartol.  Imo^ 
iam,Arctinum,AIcxandrum,Hcrculanum,Ripam, 
Socinumjuniorcm  >  Sfortiam  Oddum ,  Zanchum 

teJlam.Mcnoch  lib.^.prAfumpt,6i.n  j.quixtttisLtot 
appoocndodiftioncmtota.vuItMaJviumfubftitu- 
tum dcbcrc  confcqui  non  folum  portioncm  ultimi 
dcccdcntis>fed  ctiam  aliorum:  quas  (juidcm  alioru  v 
portioncs hicfubftitutus confcqui non  polTct,  nifi 
illaspcrvenifrcntadultimumillumpupillum.  Per- 
-venirc  auteadpupillumultimumnon  pofTcnt,  nifi. 
mcdiStcrcciprocaiquiaalioquimatcrprofua  por- 
cionc^pro  qua filiis fucccdit,) nxt.Auth.defunStoy  C. 
ad  S.  C.  TertnlL  impcdirct  ipfam  ul  timum  fuccedc- 
rc.  Diffcntiut  Oldradus,  Baldus,  Albcricus,Dynusi 
Angelus,Romanus  &  Caftrenf  inLvelfingulisyjfdt 
nJuLgar.^ pupilL.fubflitut,  yoXtntzs  direftas  fublli-  v 
tutioncs non  induci conjcdluris  &  pracfumptioni- 
bus.  VcrumrcfpQndctur,quod  imo ctiam  dircdla:^ 
fubftitutioncsconjcduris&prajfumptionibus  in- 
cllicantur,&  hoc maxime locuna  habct, quando  a- 
lioqui  vcrba  tcftatoris  intclligi  &  verificari  non 
paflhnt,ficutiin  cafu  noftro  vcrificarinon  pollunc  . 
vcrbaccfUtoris,ut  tocahaercditaspcrvcniatad  ul- 
timumpupillum  deccdcatcmnifusfit&  aliis  fub- 
llitutus.  Etampliaturprimo,  utlocumhabcat  ct- 
iam  quando  cxtarct  altcr  fratcr  pubcs ,  qui  pro  par- 
tc  cfTet  fuccefTurus  ipfi  ulcimo  pupillo  mQricnti.fic- 
uti matcr ,  hoc  ctiam  cafu  dicitur  indufta  recipro- 
capupniariSiMenoch./iiE^-^./jrx/Jiw/j/.i^i.??.  5.  Ara- 
pl  aturfccundohiccafus,  utlocum  ctiamhabcat,. 
quando  fubftitutiofadiacft  vcrbisihdefiAitis,ut(i 


7  06  '     I/k  I.  Voluntdt. 

iSixirtcftator ,  ftibftituo  in  hxrcdiratc  vcl  bonis, 
Coy^t.iricap.Raynutiuay^.^.num.^.  Mcnoch. //fr. 4. ' 
frs.fumpt.6  i.num.j.  Ampliatur  tcrcio^ut  proccdat' 
ctiaminpupillaricomprchcnfaincompeudiofa.uc 
fiteftacor ita dixit :  Inltituo  filios  mcos  impubrrcs, ' 
&  ultimo  dcccdeati  quandocunque  fubflicuo  Mx- 
vium.  Adhuccniminccrillosjmpubcrcsprxfumi- 
turfadarcciprocapupillaris>Covar.  in cap^Rf^ynU' 
tiWy^.^nnum^^.^verf.quiderghy  lAcnoch.d  oifferv.6l, 
num.S'  DidcntiiK  p^inLhzredesmeit^  cumi/a,n. 
zx.ff.adTrcbell  illudctiamobfcrvavit Covar. ind. 
§.  5  .^» fin.ex  Aretino  in  l poteiJi in fin  ff.  de  uulg.  han  c 
pupillircitifAdamuItimo  moricnti  in  toca  hcTfc- 
ditate  parcrc  fubfticutioncm  fidcicommiflariam 
intcrinftitucos,eocafu,quo  primo  moriens,i  npu-  ^ 
bcsdeccdat  &fccucifuncRipa  i»^.§  cumitainsm^ 
12.  &  ZznchMs  ibidemin  6.part  «««i.^^  .Rcftringi- 
turhiccafusjUtlocumnonhabcacquandofublti- 
tutaeftlcclefia,  nam  tunc  cjusfavorc  aon  prarfu- 
mitur  induda  pup.Ihris  inter  illos  impubcrcs  ad 
cxclufioncm  Eccl  Six ,  Ruin.  conf  1  i^  in fin.  lih.  j. 
Mcnochlib^prAfumpt.6i.num  10.  Sccunduscft 
cafus,  quancto  teftatorfubftiituic  ultimo  moricnti 
&  in  tota  hajrcdicatc,5c  mater  non  cxcac,  vcl  cxtat, 
fcdcxclufaafucccflionc  a  ftdtuto,  hoc  cafu  intcr 
illosimpubcrcsinftitutosnon  dicitur  inducla  re- 
ciprocafabftitutiopupillaris,  fed  rcfcrvata  cftfa- 
perftitibusfucccftioab  iatcftato ,  ivelfingulii,^  Je 
njulgar.i^pupiUar.fubflitHt.    §  velfinguli^,  Infiitut. 
depupill  fubjlitiit.  nec  matcr  hoc  cafu ,  cx  quo  nulla 
in  portionc  fucccdic.opcrari  potclt ,  urindudla  cc- 
fcatuchrc  reciproca  Caftrenf.  conf  }9i.lib.  i.  A- 
xctiti.inLpoteff^adfin  ff.de  vtdgar.^^pupi^  fubftitkt, 
Knhcns  klcxzoArin  mconf  i.ntdm.  15.  Zanchusx;i 
LhAredesmei,§  cumitajyi  6  part.num.  j%,verf.quoai 
'jrimfmffad^f^reieU, DiAcniitToinidlin  d.  §. cum 
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its,num.  iS.  Terrius  ^(t  cafu$>  qaaaclo  ceftacoc 
pturibuspupillisflmpliciccrfublHcuic»  ncc  in  coct 
h2eredicact>{icuci>quaQ(ioficdixic :  InfticQo  Ca-^ 
j  am,Sejum  3cSemproniudi  filios  meos  tmpubcres^ 
cjiiibus  io  pupillari  arcace  moiiencibus  fubfticuo 
Ma:Tium;hoci;i  cafuilli  impubercs  non  dicuaiur 
inviccm& rccipioccfubfiicucipupiIIaricer>  fedu* 
noeorum  eaina^tare  deccdcncc,  fupcrltitibus  rc- 
fervacaeftlcgicimafucccfficatqucita  ab  inteftaco 
fuc  cedun  t,/.  velJinguHijjfJe  vulgar.0'  pupilljHbJlit. 
£r ideo fracer fuperUes excludic  fubiticucum ,  noa 
quidcmfubfticutioncrcciproca,  fcd  ex  libi  refcr- 
yaca  fucccffionc  intcftati  j  &  hoccaiumatcr  fucr 
ccdit  nna c  um  fracrcfuipcrftitc » puxtaAuthent.  deT[ 
funElo^  C.ad  TertuIL  quarnon  fucccderct,  fifraccr 
fuperftes  fucccdcrcc  cx  pupillarifubfritucionc, A- 
1  )i  conj. ^  i  .num.^Jih,  i  Mznoch  lib  ^prsfumpt.61. 
num.  1 1.  Quarcus  cft  cafus,quahdo  ccftacor pluri- 
buspupillislubftitu  c  in  tota  harrcdicatc,  fcdnon 
ultimodccedchti:  vcl  econtra>  quaudo  iubftituic 
ultimo decedenti, fcd non in cotahaTcditatc,  hoc 
ctiam  cafu  non  cenfc  turindudafubftitutiopupil- 
jai:isiDtcriIli;s  impubcrcs,Covar./»(:.i^/jy««/*i<4_,§. 
S  ntitn.  ^ .'Z^iQchiis  in  l.hdredes mei ,    cum  itd,in  6. 
Jfart^num,  ^  7 .McncchJib.  ^.prjifumpt.  6i.num,  14. 
Si  cnrm  non.fidcicommifl'^riaindudbaccnfemr,his 
iocafibus,multpmagisidcm  cft  dicendum  in  hac , 
direAa.qux  difficihusindjcitur. 

jEch.-Ecdcfubftitutionc  vulg^ri  &  pupillari, 
quoad  iidcicommi(Iariam  dup  capita^  func  dir 
/tinguenda  ;  PriiriUra  capucclt>  quando  tcftatoc 
cxprcfsc  vocavitfilios  &  dcfcendence.s^Secundum, 
quando  prardictpsiii  conditione  pofuit.  Quoad 
prirr.umcaput ,  qaatuor  cafusfunt  dillingucndi  ^ 
lAcv\OQh.lih,j^.prtLjU?ript  61  n  i.  Primus cft,quando 
ccftatorpluiibu^  !:acicd  bus  C  :prcffim  yocatis  lub-., 
'     ^   y  *  '  ftituic 


•  Hicdic oltimo  iotntti  moneiid >  8c  in  cbca  haeredi'' 
-  tK^',  Wmo^ifibU94>omwfiita  ilikit,  infticilO' 

C?ijiim,S^yt^i&  Scitip^^  uici^ium  coram 

decxdthiicai  gcavo  rclticucce  omma  boQa  mea^ 

cUq  MxtiumWii;Uimo  dcccdcnti,  hocin  c^fir  c6- 
«  ftacccftacorcmexprcrsevocatlencsili-ostiifticucoi» 

Qitimbjtorl|im]aioriedct  fiilifftitui(rt^ittoq|lnib;bo^ 

Aft^  HeMi  esp^^  gravaOb  iilttiiilim  Wneii^ 
;/  rcmrcfticQcrcMasvio.  Acqucitaquacuorconcut- 

.xuar^oempdexpreini  vcyc^ttioiiiiUcucorum:  fubfii« 

deintimolcimus  eorum  dcccdcs  gravacus  cxpre£sc, 
hbt  QjUu  cre$  illi  ix^tticuci >  Aemp^  Cajus ,  Sxjus  tc 
j^promiis  prasfiimttifmc^  reciprocj^ft 
' '  ceftacorefubfttcuci,&  haec  cacira  fubflicucio  appd* 
,  lacurj&ha:ceftrccepcafeiiteacia,  uc  poftmalcoii- 
'  f^^cgacoao^^iidttilkc Ai|t0n.^krbricii«fr^ 4.ree^. 
^^ii^MtitMefub^^^  r.  CdTar.M#. 

.lifiynHtim,$.i.n.%  ditefiUm  lAtn6z\^  Ub.^prAfHmft. 
\6z^n.  ilquiafi  ce(tacor  Toluic  ycimuia  deccdcacS 
V.  iMticaeKcotam^ipfamb»tcdic#t£,ttet^^ 
/•  cumpriusrorapcryencritipcrvcniric  aucemnSpo- 
tcft»Qiii  3c  ipfcdicacurrublticucas{ira:morcao.Ain«' 
jpliatot  hic  cafiis  pcimd  •  *w  Ibciwhabci^cciia 
({tfandorcftacorfubfticuitulcimoiiiftitucomorieti 
itf  boqis  &  h^redjirare  ^idcfinicc»uc  ddizicilafticao 
'  Ca)um&Sa:j4in&Scmprocfiftm»  ftttlcttn6coniA 
{ tdctedtnti(ubft1cttio*iii  ha^rcdicar^  Yel  bonis  meis 
Masvium.Ecfi  enim  tcftacor  acin  diric»  in  omnibos 
'  bonis  meis  vcl  in  toca  mcah«<dicaco:a€Mmcaad^ 
Imeimtf  illos  trcsisftftatos&  vocatot^fi^  pne- ' 

•  filmicur  fubfticutio  rcciprocai  Alex^ra»/^  i.n.i./i^. 
^i^.t^conf,ii.n.2Jiki.Cuit.J\xti.inl.p$»M.  i  i,CML4e 
im^^dlikfHb/luKi^ 

\  i^.  X  S  6*  iMem ](abitt>  n,iz,  Socino  tUL  cenf.  17  6.  n.  ^ 

i       «.  I . . . — . .         .  •  .  #        ^  ... 
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Xl.//i.i.VigIius/»$.8.w.  i.deteflam.  Cx^\i2\.  conjil. 
i66'n  i6.ltLi.Dtc\sLn.conf.^.n.jo,  lib.  i.Sfortiai;f 
trncl.de  fompendiof in  5  part.fag, y^,vcrf.  egopnto  i/f 
riorem,  Mcnoch //i.  ^.prs/impt.  6z.num.  1.5.4.$. 
6. 7.  quodiDdcfiniraarquipotlctunivcrfali.quando 
ratio  hoc  fuadct  ,  <^iiia  hrc  vcrba  hicrcditatcm 
mcam,  vclbonamca,&odpoffuDtadaptariad  par- 
rcm',  cum  tcftatorishiercdiras  &jbona  inrcgrific 
non  dimidiatcad  hxitdcsinftitutos  pcryeneriDC^ 
&alia!ifupcrvacancar(rcnt  illa  vcrba  ,  ba;rcdii:a- 
tcm  mcam ,  bona  mca ,  nam  tui  dubium  ctt ,  quoi 
fiibftuutioalicuififta  fimpliciter,  intclligitur  fa- 

d:a  in  caportionc in  qua inftitutus fu  r.Diflcnriunt 
glofl.Bkld.&  Attghl.inlLucifiiyf.delegat  r.Alcx  fi^^^ 
bicontrarius  inLTitiaMprinc  ff.  adl.falcidiam,  ^ 
ccnf  10 1  nnm.  i  z. lih  t  jdCin  l.tHrifgentinm,§.  adea, 
ff  depacl  Ru!n.r<^;2/ii^.».7.Soein.  JuD.fibiparum^ 
con Hii n sjn conf  i y.6  num,ii. lib. z ,  Alciat.m ref^onf. 

S6j.OCjicvsdecif.iio.ht4m.io.Z3inch\i$ind.l,cHm 
itay  in  6.part.num.\ 5  j.verfverumtamen,  quod  in- 

dcfinitanon^^quipolletuniverfali.quandononad- 
cftcadcmratio;  &  qiiando  difpofitio  eft  odiofa. 
quod  argumcntum  falfum  cflc  ait  Mcnoch.  d.pr£* 
jUi7jft.6 z.;7.io. Arnpliatur  fccundo  hic cafus ,  ut  lo- 
cum^ctiam  habcat,quando  aliqua  conjciaura  &  fi- 
gnb  coqftat  tcitarorcm  fcafifle  dc  omnib.  bofiis,  & 
ha?rediratc,  ctfiidclarcnon  exprcflir,  Mcnoch.  d. 
prAfHmpt.  6  I .  Primum  fignum  cft ;  quando  tc- 
ftatordixit,  vellc  boh.i  doDfcrvari  in  agnationc  & 
familiafua,quo  magis  &  diutius  ficri  poflir,  hocfi- 
gnofignificavir,vcilcbonaTpfaomnia>  bmncmqi 
hxrcdiratcrcfti.ui ,  ^lcnoch.lib.^. prji/i4mp.6i.nu. 
iv.'Altctum'fignueft,quandorcftator  poftca  gra- 
vaDclofub(Htiitum,vclfubftirutos,nominaflct  co- 
tamhajtcdicatcfuam  veJomnia  bonafua^Meaoch. 
dM.nH,  i  j\  Tertmmfignumcft>qaajndc  tcftarot 

ucs 
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tresillosh^ccdcsinftituic  ia  cota  harrcditacc,  dc- 
indc  cis  fubltituit  Mivium  his  vcrbis,  Sc  ulcimo.^ 
corum  deccdeati  fubftituo  in  di(fla  h<^rGdicatc  mc4 
.  Mxvium,Mcnoch.//./t?r,»/i;7?.i4.quia  illa  diftioj^ 
di(fta,c(t  relitiyaquahwcuji^prasccdcritiumr  |8:id-. 
qoccofcnturrcpcticaprnriiabontinfubit:cutioDc,f 
licuti  cxprcfla  fucrunt  in  infticutionc.  Q^ircum' 
cll  fignum,quando  tcllator.fubftituic  ulaoio  dccc- 
dcntijxdjcdlooAcic  qaodf*,u<fl:us  omai^um  boao->^ 
rumdifpcnfcbtur^hocfignod^motkftravicteftatoi;. 
lubfticucrcinomnibus  boois  &  hajrcdicacc ,  Mc- 
noch.^ prAfiimpt.6z,nHm.\^.  Quintum cft  (ignum»^^ 
quandaulcimo  deccdcncifubfticujt,  adjcilq  onc-^ 
icquoddccrahcrcnoa  pofricTfebell  anicam,  hocr- 
cciam  fig%70  ■dcmonftravic  tcft^^tpr  vtllc  omnia^ 
bonaicrticuij  h\ztioQh^  dici.lyr&fHmpt,6i..num.  i6, 
Sextumcft  figutim,  quanfJo-ccftacor  fub/ticuiflcc 
inomniporciQnc,quqadipJlpS;hqrcdcs  pcrveaiflct, 
}Atxioc\\.  d pr&fumpt.6  i.num.  17.  Sepcimumcltfi- 
gnum,  quandoceftacor  iafticuic  harrcdes  il^  bonis. 
mobil|bus6^immobiHbus  j  dciadculcimo  coiuaii 
deccjencifubfticuicparitcr in  bonis  mobilibus  & 
immobihbusMxTium>  ho.c  cciam  figno  fignifica- 
vicceftatorfc  inftitucrc  in  omtiibus  bonLs^qx  quo 
fubfticuicin  ilhs  omnibus,  ,dc quibus  agicur-Mc-j' 
^noch.d prAfumpt.6i  »«.  18.  Oftavum  cltfignum,i 
quando  ccftacor  ftibfticuic la  aliqua  rc  dcrnonftra- 1 
taper  fuos  confincs,hocctifim  figno  dicitur  dcmo-.» 
ftraflTccocam  ipfam  rcm:vficuti  quando  fubftituic 
in  aHquadomoficdemor.fttata^K.uin.i»  conf  109- 
num,6Jib,i*&c  ZskQchusml.hAreJesmei^^.cum  itdf  ^ 
part,6.num.io6.  Nonum  cil  figuum  7  quando  cc-  ' 
ftatordixicfubfticuo  Maivium  hxrcdcm  univcr- 
falcm  »  hoc  pariccr  figno  oftcndicceftacorfubfti-i 
tuiflcin  omnibus  bonis>fi:utocaha:ccditaccjSociD. . 

itQ,confiZo,num,^.  Itk  z*  Zxnch. d.  hc.num.  109*  i 

Dcci- 

\        ,        -  ■ 

^        .  Digitized  by  Google 


Dccimum  cfl  fignum,  quado  ccftatorinftituic  Ct- 
^    jum ,  S^ejum  &  5'cmpronium  &  ultimo  corum  de- 
ccdcnti  f jbftuujt  Masvium  pro  dimidia,&  Ticium 
proaltcra  dimidia ,  hocctiarh  figao  dcmoaftravic 
Y   tcflacor fubfticuiirc in  cora  hxrcdicacc,ficuci refpo- 
•  dcrunc  Cartrcnf  ct?»/i8o.//^'.i.  Curcjun  con.  1 1 1. 
fhHm.xi  R.ubcus  rt?»/ loo.  &  idcmqaandopcra- 
liasquocascflct  fafta  (ubftiturio ,  uc  iradunc  Mc- 
noch.  d.pr&fumpt.6z  ;2/T^.i  i  .Ecmulci  rclatiaZaa- 
thoind.^.cumitajnum.  108,  Vcrum  diifcnciunc  So- 
cin  (ca.inc^nfil  ^j^.num  16  ^  9  lib.4..  &Zanch. 
sind  §.cumita,in6.part.nHm.  107.  AmpHacurccr- 
l  lid, udocum cciatn  habtac  hic  cafus,  quando  illi 
inftituti  vocaci fucruRt  fub  pominc  collcdivo  >  uc 
^  ^^fi  tcitacoricadiric:  Cajun:  &  cjus  dtfccndenccs&: 
uItimocorumdecedcncifubfi;i;uo  Marviumm  o- 
mnibus  bonis  vclintotah^rcditacc.  hoccciam  ca- 
fu  dcfccnde*occsil!i  prxfumunrur  a  ccftacorc  fub- 
fticuci  iiiviccm  pcr  fidcicomiflum ,  ita  docuic  Zan- 
ch\isind  l.hAredesmei,^  cumitxM  6  part.nHm.  ii  i. 
ff.adTrebelL  rcjedacontrariaopinionc,  quiafi  dc- 
iccndcnccs  illi  incclligercncur  cancummodo  rcci- 
proccfubfticuci  pcr  vulgarem,unoadmiiro,cxpira- 
rcc  fubftiturio,  quoad  aiios  fubfcqucntcs»  atquc  ica 
non  poflec  poflmodum  ulcimus  moricns  rcfticucre 
cocumMa*vio.  Ampliacurquart^  uclocum  cciam^ 
'^abcathic  cafus  quoadfilios  prxccritos  ,  quibus 
A\ifo(\i\otity Authent.ex cauJayCod  de Itber.prAterte, 
coofcrvaturfidcicommiirum  univcrfalc.  Nam  & 
iotcrcpsdiciturfadla  rcciproca  fubftinucioi  fidci- 
commifl'aria,Caftrrnf  conf.j^t,  vifo  0» ponderato i 
colum.ijib.ii  Zsinch,ind.6.p^rt.num  x  li.Contra' 
'  liraicacur  hic  cafus  prim6,  uc  locum  non  habcat 
fidcicommiirariafaftaintotaulcimopluriumfilio- 
rum>fi  impubcres  dccefl'cfint>non  cxtantc  macrc  ii^ 
mcdio  vcifratrcucrinqi  conjuncto ,  hoc  cftim  cafu 
'  ,  .    j  ficc  cum 


•  •  • 


cttmfuperRcs  fit  omnino  habicurQs  totumr ab  iic^ 
tcftaco>noocft  opas  mduccrc  tacitam  imcrcosfi- 
.dcicommiflatiam  fubfticmioncm, iu  poft  Alcx,  k 
jComcnf.docuic  Alciatus  in  t [tnguliiynum,  1 5  Jf^ ^ 
wulgar.  i^pup  U.fiibftitut,  2^aachusi^^.  §.  cumtt^h 
in  6'pArt.num.zi6 M^z\\och  lib.d^.pTAfHmpt .et^num, 
24.  LimicaturfccuncJojUcnon  proccdachiccafus, 
cjuando jam  intcr ipfos inftitacos  &  gcavatos  fada 
jruiirccaliafpcGialisfubfticucio,ucii  ccftacor  ica  di- 
xit :  Infticuo  Cajum^Sa:jum  &  5emproaium,x]uos 
inviccm  fubfticuo  ia  cali  rc  &  dciade  ica  adjccif- 
fcc;  Eculcimoeorumdcccdcnci  5  in  omnibusbo- 

« 

jaisfubfticuo  M£Yiam>  hoc  cafu  noa  pr2efumitur 
teftacor  inccr  illos  crcs  inftitatqs  fcciffc  fubflitu- 
noncmfidcicommiflariam  rcciprocam,  cum  jam 
rpccialcmquandaminccrcosfcccricPacif^:^?»/  -jx* 
n,6 6Mb. ) .  Bero. conf.  ^y.n.6y. verfteriio reJpondi% 
lih.^  '^.2nch.ind ^.cumita,in6 part.n  ziy.  Rimia. 
(en.conf.fzi.n.io.lib,},  Limicacurccrt  6,uclocuni 
nonhabeachiccafus>  qu^ndo  fubfticutusulcimo» 
pr^cedcrcc  illi  ulcimo,ncc  elict  locus  cr^anfmiflioni, 
adco uc  fubfticucio  exprcfla  cflTciacur  caduca ,  hoc 
enim.cafu  ceiraccciam  fldcicommiflariay  ica  poft 
Caftreiif  docuit2anch.i;7^.^/<;zii/ii,i»^  part.  num. 
xj  j.quitamcnrefcrcParifiumiPi;»/ j^ynu.yqMb.  1. 
diflcacicncem.  Limicatucquarcd,ucnoa  proccdac 
hiccafus,  quando  bona  pcrYcncranc  ad  grivacos 
cx  alisTcauu^quam  cx  quafucrunt  yocati,Zanchus 
ind.§.cumitft,in6 part.num,tiy  Limicatur quin- 
t6-utlocum  nonbabcachiccafus  iuccr  Yoci^cps  in 
iJiycrfogradu,  non  cnim  vocaci  in  prirno  gradu 
Ccnfcncurfubfticuci  rcciprocc  cum  yocacis  la  fc- 
cuudogradu,Ancon.  Anjuifol.Ci?;»^;/  Cynu^n.  15. 
lfb,iS.ioc\n.£zti  conf69 ,n. }  .lib.  3 .  V ■yxX.conj. 44.  nun^ 
j  o.lib.z. Zanchius  dJoi.n.  x  j  4.  Limicacui  fcxi6,u^ 
Ijp^um^pnhabcac^^         fidcicoaimiiram  rcci-^ 
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,  procumlocumliabcrcnon  poccft  iaccr  plurcs  vOr 
cacos>  ut  fiomncsDoarunc^qualiccr  Yocaci  &a?- 
qualjccrgrataci^Ruin.c^^^/jSo.^J.^.x^tfr/  ;w  j/if<? 

Sccunduscftcafus,quandofubtticucio  cfi  fa(3a 
fimplicicer,ncmpc,quanclo  ccftacor  non  fubfticuic 
ulc  mo  moricnci,nccin  omnibusbonis,ficuci,ficc- 
ftacoricadixiircc:lnftituo  Ca;um,  Sxjum& Scnt^* 
pronium»&  cisfubUicuoM;azYium>hoc  in  cafu  cft 
rcccpca  Dd.opinionOnpr«cJ^mifudam  rcciprociL 
iidcicommiirariam  inccr  trcs  illos  infticucosCajLi 
ic.SasJum  &  Scmpronium.cUmnoafucricrubftitUr 
tusillcMjcviusulcimDdcccdenci  ncc  in  omnibus 
bonis  &  ha^rcditacCiicafciipfjrunc  Angclus,Imola> 
Caftccnfis,  Alcx.  Socin.  fcn.  Jaf  Iluin  PanT.  Ripa» 
Bcrcrandus,  Curc  Jun.  Bcro.  Sforcia,  Zaach.  &  alii 
rclaci  ab  Antonio  Gabriclio»//^.  4.  conclnj.intit.itij^ 
fuhfiit  concl,  i 1 .  Mcnoch  lih  4  pr&fumpt._6 z.n.^oi 
4c  ii  raonci  func  tcxc/  veljirjguluyjj\de  vulg.  pupilL 
ibijuslcgitimarumharrcdiucum^//^;*i:7*i>/.j.i  .deilli 
profocio  ^  quod  Ycre  &  propiicleguima  ha^rcditaf 
dicatur,qu^abiutcftacodcfcrcur>  cum iiullumib|^ 
faftum  hominis^fcdicgis  cancum  cpa{id€racur,fic- 
Uti  dcclarancomncs  in  L obvcmreiff.de^verb.fignific^ 
pifrenciUncCafirenf  m/.r//fi7  5iew,  §,  SAifit  Ukertis^  , 
ffdelegae.z.lmolainl.Centurio^colum,  1 1.  "^ejrf fttl*^ 
litquandopr&cedcret iff.de  vulgar.  ^pufiJlAr.  Caldc* 
iiti.co7ifU,z^AntitJe  teftament,  Cpmenr  inl.fi fu^y* 
terimpuberes,ff,  devulgar,^ pupiHar.  Johan.  dc 
Dan.  confiLzz,  Socin.  fcn.  in  dici.  L  hAredes  mei,§^ 
CHmitaynum.  ^.verf  tertit46CiiJt46$^ 9  paccialup  tii 
Ipentilt,  Cod.deimpuber.f^aiiisfutfittui.  J4C.  con/iJ^ 
3  3 .  lib.  I .  Curc.  Jun.  confil.  1 1 .  num.  5  .verf  fecunda 
frincipaliter»  Cravctt.  confiL  1 1  j  num.i»&:  addudl^ 
funciiprim6tcxtu,^A2.  §.^<e/>/<im«,  cui  rcfpon^ 
dQtMcaoch J^PrAfumPt.  Ct  num.  5  i.idcontigiHi 

>^   -  f  <  ^    V  £cc  ^'^  y  io^ 
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illo  in  rafu  ob  adjcfta  prohibitioncm  alicDatfonis^ 
fccuBd6motitcxtu,m/.r(?rf/V///i5,j(f  rftf  ufuf^uBuU^ 
gatOyin  i,rejponfo,ihi  hoc  amplius  ^erficulo^ 
idcmq;  vcrumrcfpoDdctibi  Birtolus,id  non  cvc- 
nirc jurcfidcicommifli  rcciproci>fcd  ob  jusadcrc- 
fcendi,quodinco  ufufruftu  locum  habcac  cciam 
poftjusquarficum,/.  i.infin  ff  de ujtifi-ucl.  adcrefcend^ 
Rcccditur  tamcn  a  rccepta  Ud.  opinionccx  coDjct 
Auris&pracfumpci'      '^s.quibus  colligi  pocdU; 
quod  ctfi  tcftat  or  non  lUDftituit  in  om  nibus  bonis, 
nccultimomoricnci,nihilomiBU9  yoluir  illos  ia^ 
flitutos  cfie.ctiam  rcciprocc  fubftitucos,  Mcnoch. 
lil^  :^prsfumpt.6i  num.^^.  Prima  cft  conjcftura, 
quaado  ultimus  cx  inftitutis  fupcrftcs  talis  cft,  quj^ 
fubftitutumcxcluditcxprasfumpta  mcntc  tcftaco- 
xiSjficuti  quando  tcttatoritadixic;  lnftituoCa4 
jum,Sarjum&ScmproniumfiIiosmeos&  poft  co| 
rummortcmfubftituo  Macvium,  hic  conftatfubf 
ftitutioncm  non  clfc fadlam  in  omnibus  bonis.oec 
ultimo  moricnti :  attamca  cum  prxfumpta  cciU- 
torismcnsfitj  quod vclitpotiusfilium  fuum  ulcim 
mummoricnccfucccdcrc^rarmorcuis,  quam  Mafl 
viumfubftitutum,dicendumcftinccr  cres  illos  fif 
lios',quibus  paccrtcftator  fic  fimplicicer  fubfticuit 
Ma2vium,e(icindu<3:am  rcciprocam  fubftifjtiooc 
.  itapoft  Caftrcnfcm.Comci  fcm.Cacialupu ,  Cor# 
BCQm>Imolam,RfminaldumfcnioremiMarianuiu#^ 
Socinum  fcniorcmjBariholomaru:^  Socinum ,  Ja«* 
foncm>CurtiumJuniorerin,Parinum,Rubcum,  ilii 
pam>  Socinum  Juniorem,  Ccphalum  ,  Dcciaoump 
Rolandum ,  Ofafcum  &  Cravcccam  fcnpfcrunc^ 
'CoyztJnc.Raym^tiii^y^  %.num.  ^.deteftament.  An^ 
fcon.Gabricl.  intit  deJuhftitHfionib.co/tclr4f  \  ,nu,xoj^ 
'hieaochJjlf.4.prAfumpt.  61,  num.  j  5.  Diirconuntf' 
Alcx.  inl.pater  filiam  J.  ult  intertiocaju  ff^.adl  falci- 
diam,  Scidcmin  co?tJ,  iZ,fQlurr^.Jpfttu(t,^verJ.fornfi- 
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r/f/^/i^. i.quolocibujus  opioionis  reccfcc  Imolaai 
ind^  cHmtta,columpenHlt.c^\itmz\\\  pro  concraria 
allcgarc folcnc,Cacialup.mfrr<?i5|/i///i C(?r;7ci,  conf. 

%6.lib  i.Riminald.  fcnior.ri7»/i84.  &confiL  isfi 
lit.t  Knin  conf.  \  %6.ltb,i.]sL{.inl.pmult. col.penult^ 
Cdeimpuber.^  altU  fubJlitut.P^nCconf.  7 1,  nu.  4.64 
/ii. Alciac  inl.  uel(ingulis,num, i  z.  wrf  exifiimAt^ 
jf.de 'vulgar. & pupill     rejponf  500.  num.  5 . intet^ 
confilia  AlbA  in  conf  j  z.num.  10.    ipfe  Alba  i;?  row/i/. 
}  I.  C^eccrumhic  dubicacur,  qua:  eenfcacur  hasqt 
pcrfona.qu^  ex  praefumpta  mcnce  ccftacoris  cxclu^ 
dic  fubflicucum  ?  Ec  Dodorcs  omnes  ,  qui  pr<i.' 
priori  bpiniooe  func  addudi  exemplum  aifcrunc 
in  defccndencibus  ipfius  tcltacoiis,  ncmpcfiliisj 
nepocibus  &  fimilibus.  Hc  communcm  hancclle 
fcnccntiamccftacur,Cravctc./»r^»/.  ^z^.num.  jim 
qui  quam  plurcs congcric hoc affirmances'&  acccT 
d\ztA2rz2i:.confi4,.num.y.  Noncciamdefucrunc,' 
quiexiftiraarunc>idcmclfc  dicendum  in  fracribuif 
ijifius  ccilacoris  ^  uc  fi  ceiUior  ica  dixic :  Inftirud 
Cajum>$a?jum &Scmpronium  fracrcs  mcos:& polt 
omoiumeorummorccmfubfticuo  Marvium,  crcs 
aUi  iofticuci  przfumuncur  cciam  inviccm  &  rcci-» 
procefubflicurijcum  ulcimus  corum  fuperdes  fit, 
pcifona,qu3B  cx  pnxfumpca  mcncc  ccrtacoris  exclu?> 
dicfublticucum,icaSocin.Jun.i:d»/i4i.»/i.7./ii'.  z.'^ 
Verum  Cizv  tit.inconf^  i%.num.it.lib.iA\Stni\t^^ 
JEftccrtium  cxemplam>  quando  ccltacor  inlticuic 
virum&uxorcm,  quibusdecedcr.cibus  finc  filiis^- 
fubllicuic  Mac  vium ,  hoc  cciam  ofu  illc  vir  &  uxor 
fiinc in viccm  fubfticuci;  uc  fciliccc  morience  viro 
uxorcfupcrfticeuxorhicc  cxcludac  Mxvium  fubf 
ftitutum>lmol.m/./?Are^f5>J,  \mita,  colum.  S-jftid 
TrebeU.  Com.confi  i.num.j.lib.  i,  Caetcrum  ha:c 
dub  exempla  non  admiccit  Parif.  in  confil.  41.  num, 
xZ.lib.  x.^ confU.T x.ntm»  ^^  lib.^,  qui  manifcftd 
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fcfpoadit>perroDam,qaacexprcefampca  mefite  te- 
flatoris  excimlit  fub^tttmum  intclligi ,  illam  eflc,  . 
qusecfrexcJerccndencihusJ  teftatpris.  Vcrumpriiri  ' 
hanc  confcdlUramintellcxeruDtpcni  omDcs,DOD 
ouodis  ftiperfte$,obmcntcmpracfumptamrcftato- 
n$  fuccedat  et  cjus  teftamento,  fcd  ab  iuccftaio  il-  - 
li,cui  fafta  cl^  fabftitutio :  cum  huic  fuperftiti  rc- 
fervata  dicatur  ab  ipfo  tcftatore  Irgirima  fuecclEo^ 
hoccft,  fuccfdendi  facultaiab  inrcftatoilli  prx- 
moricatijMenoch  Irb.^ pr£fumpf.6zpoJl ^n.  j e.verf 
1?anc conier7uraw,Scidco  i\  illcpra?morcuusrcliquit 
gradumproximiorcmfibi  ,  quam  fit  ille  faperltcs 
unafccum  ▼ocatus.celTat  haeccofljc<3:ura,McBoch, 

%,num  3  6  Sicuriccianvlocnmnott 
iiabetjquando  iHepra?mortuus  conficit  tcftamcn* 
tum  j  ficuti  poft  Nt colaum  Matcrellum ,  Baldunij 
Ciftrenfem,  Fulgofium  5  Alcxandrum ,  Corncum, 
Be!Ionuni,Crareftaft),I>eeianum  &  alios a  fc  allc- 
i»;atosfcribiC' Menoch.  lil?.  4  prAfHmpt.  6t,num.  j^, 
€tpra:rereahaccconjec5turacx  aliquorum  opinio^ 
^ielocumnoh  habct  ,  quando  rubfticuta.fuicfit 
taufajita  cftin  fpecicRuin.r^»^*/.  iScj.num.p.wrf. 
'frdrerefi  ^ fecundljib  i,h\tx  conf.^  S./ib,  i .  Sccan- 
^aconjeiiurttcft ,  quando  inftiruti  ilii  talcsfuori 
S^ui  a;;nitianem  &  famdiam  reftacons  confcrva- 
i?cpoffunt,  2«  leftatocipfe  fignificavir,  vcllc  bona 
u^tonfefva  i  dcbcrcinipfafami  ia>aam tanc  illi  * 


nftitutl ,  qufbijs  fimplicitcr  dat«$  eft  fubttirutos, 
^ra*fumu!:Uiri(iviccmfubftituti ,  Ot^vct.inconffL 
1 1 ;  .n*  ^    cmf  i  t^WBS^  ..Soc  i  a  J  u n .  confin  conf\  i  a 
#j.j5i./^.5  7.^TiQ\viiinliu[Yedesmei ^  §.cMmif/r,m^. 
fk^t.n.w ^  jf adTnh>Jl     Dccian.f^»/  44.  nu.6%. 
"^erj.t^Yiii  rejpctidett^,^  ^i^  .  Ca*taum.  hanc  noa 
e(ie  rufficit!htitm^e^ieiyf  AfiramvH  ifiducendam  rc- 
ciprocam  intcrftib;titiiCCfefcripfcrunt>  Vztii.confii 
^71.».  j  ^Mb,  ^.iUciat rff^nf^^^.fglwn^jL.verf  wu 


,    .  ^  TitXXUhderecipmaffibjTttflf^^^^  5c7 

cBJlat^uanJote/latorvoca/verh,  Cravctc*  conjil.  iS. 
hHm.ij,  1 8.1^.  lAznoch  incorjfyj  6  num.^o.infin, 
Tcrtiacft  conjc(ftura,quado  tc/taror  vocavit  fuos 
omnesdcfccndcnrcs,  dcinderrarifvcrfalcs,  quos 
gravavir,  &  aliis  adjcftis  cliufulis  dctnonfkavits 
cosinviccmfublHtuiflc  ,  ficuti  dicitor  hos  tranf- 
verfalcs  rrmotiorcs  inviccmfubftituifrc,  ita  pari- 
tcr&  prirnqs  ilios  vocatoi ,  quiafi  tcftator  voluic 
cbnfcrvariboVaintcrrcmotioresfuxfamili«,  fic» 
que  inccr  minus  dilcdos  :  mulco  magis  voluii; 
.  confcrvari  intrrproximtorcsrfiagis  dilcdos^RuioV 
lan/iL  rS  num,  i  i.infin  lib.^.^inconfiL  ij^o ^numk 
uerfi  item  fiihArcdttatem^  Itb.  5.  Mcooch.  confil. 
377.  num.  41.  ^eyfi  rejpondetur  quod'.  Quarta  cfl! 
conjcftura,  quandcitenator  fllibs  ihftitutosinvi* . 
tcm  gravavir  rcftrtucrc ,  dcindc  vocavit  fcu  fub- 
ftituittranfverfalesicjuoscxprcffimnon  fubftituic 
Jteciproc^ /hocctiam  cafuii  rcmotiores  ccnfentur 
inviccm  (Screciproc^  fubftituti  >  ita  rcfpondcrunc 
Ruin.  conjiL  140.  ntim,  $.ver/.item  fihdreditatemH 
4ib.  j .  Cra vct.  coH/iL  1 3  o.num.  6.verfi.  tertio  confidero^ 
&  Socin.Jun.  iio  num.^^Mb.  Ga^tcrumdiff^ 

fcntit  idcm  Cravct.  incon/iL  jo5.  colum.  ult.  verfi.fie^ 
cUndore/pondeoy  ubi  dicit,  noneflebonamconfei  . 
qucntiam ,  tcflator  rcciprocc  fubftituit  filios  &  dc«*^ 
icendentesi  crgd  &  tranfvcrfales  remotiores.  Et 
'in  finerefponfidicitf  noBConfequitur  »  voluitccr' 
ftacor  confervari  bona  in  proximiores  ,  quoi|  . 
invicem  fubfticuit  &  gravavit  >  ergo  idcm  vo^r 
luit  confcrYari  in  remoti^cs  ,  cosque  invi-^. 
<icm  vocavit  >  cum  enim  rcciproca  fit  favorabi*r 
lisj  /•  de  fideicommi/fo ,  Cod,  detranfiaB.  eodcmfa-i 
•^Tbrc  non  cxiftimavic  tcftator  dignos  hos  doNh^ 
"fcchdcntcs  quo  profccntus  cft  filios  a  fc  dilel^ 


"  ^  dos.  Quiata  cft  conjcftura  ,  quando  tcftator 
k>  vocatis  pluabus  filii5w>  cis  fubfticuic  ,  6^  jidiccic 


So$        Itb.Lde  tiltim.Voluntat  '  ^ 

claufttlamptohibinouisalicttationis  cujafcunquc 
hoccafupxsefumunturptaEdidlifiHi  &  vocaci  inri- 
femfabftituti,itai;9fppadcruncCorn.i;> conf.  ii^. 
^clum  ult.wrf  tertU.viii,lib. } .  Jaf.  in  conf  5 coL  5, 
\tb.}.Goz^Aiii.inconf.64r'  num.  i^.  Cravcc  conjil. 
l^o.cplurn. f.verfad ijlud  rejpondeo.  Socin.  Jun.  in 
conf.i6d.num  y^.lii.z.dccouimuDem  cffc  teftatur 
Ald^t.inrejponf.  6j S'  Cactcrum  ab  hag  opinionc 
diflcntiuDtRuin  in  conj.96.  num.  ix./i^.  2..  Socin. 
(cn.inconf  69  colup:^^€nult.verf  igitur  fortia^Jib.  j. 
^  poft  Dccium, Ripam,CraTetcam  &  Rolandum, 
lAcnoch.inconf  j'/6.num.$  yltb.^.  Scxtacft  con- 
jcdlurajquandQ  Ccftator  Tocavic  c^cfccndcntcs  fub 
nominc  coilc/JivA  *  nam  illi  dicun;ur  facccllivi 
vocati perfideicph^miflum.ita  Alciac  ivelfm- 
guliiycolum.i.verfnonobjlat,<juodfubjiituiioyff.dtj 
yulgar.^ pupillarfHhJlitut.  Scpcima  cft  conjcdu- 
ra^quando  ccftator  dixic,cunc  &  co  cafu  >  ica  Simon 
AcVixiismtrAci,  i€interpretMltirn.volunt.lib.}.dU' 
^itat.j^  folut^l^mj.  v  »v 

Tcrtip  cft  cafus,quando  ccftator  fubft  ituit  qui- 
3cm  ulcimo  dcccdcncijfcd  no  in  omnibus ,  ut n ita 
dixit :  Inftituo Caium,Sasjum & Scmpronium,& 
Vltimo  coruni  moricnti  fubft'tuo  M^evium^hic  no^ 
dixittcftatOr^  fubftiruo  in  tota  ha:rcdicatc  vdo- 
mnibus  bonis Msevium.  Hoc  in  cafu  rcccpca  cft 
Pd.  gpinip  >  quod  trcs  illiinftuutinbn  (int  invice 
&  rcciprocc  fubftjcuti,Mrnoch.//i'.4./>rf/«f»^/.  61. 
»um.^  r . A mpliacui  prim6,ut  locum  habcat>ctiamfi 
exprcf^c  fada  cifct  iDftitvicio  in  omnibus  bonis, 
/icind.cadjcAafuiActlubftttutio,  namadbuclub- 
/ticutio  non  diccic^ur  fa<fla  in  ommbus  bonis  cQm 
in  inftitucione  non  ccnfcaniur  hoc  in  cafu 
^cpctita  infubftitutioncuapoft  Alciatumtcfpoa- 
^dic  M  tnoch. inconf.  3 76  num.  17.  rcjcdla  opinione 
jJEluini&PortiilmoIcn/jis,  aui  coiittariumicfjioa-  . 
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jilcrnnt.  Atnpliatur fccundo,  uc locum habcat ctia>* 
quando  fubftitucio  fadla  cll  in  paitc  ha;rcdicatts> 
nam  adhuc  iUi  inftiruti  non  dicuntur  io  viccm  gra- 
vati,et(if-»dlacftfubftitutio  ultimo  moricnti,  ita 
Socin.fen.  in  l.qui dHos.coIum.z  lib.i*  Ruin.  canfiL 
ij.^.eolum.iMb.t.  A.nton.G2ibncl. defuhjlituf^con-' 
clufi.num^  1 5.  Limitatur  prim6,utlocumnoDha-» 
bcat>quandoultim6morienti  fadla  cft  fubft  tutio 
indefinitc  ,  utputa  in^bpnis  ycl  haereditatc,  ita 
Chafl'.  in con(il.6-j .colum,  yVoii.  Imolcnf  conpL 
46.»«w.30.Mcnoch  conf  S.num.x-j .verfprAte'-  . . 
tet^i^ Jecundo,  quod  indefinita  sequipollcat  univcr- 
fali,  quando  rano  hoc  fuadct,  Diflcntit  Ripa  in  d. 
^  CHmitaynum.i%  'verf.tertiitperfubflitHtionem.  Li- 
iiiitacur  fccund6,ut  locum  non  babcat,qaando  tc- 
ftatorfubftituichisvcrbis:indi(^ahasreditatefub- 
ftituo  Masvium,ha:c  fanc  vcrba funt  relativa  &  rc- 
ftridlivaadprasccdcntcmhaereditatem  jam  rclida 
inftitutis,&  idco  ccnfctur  codcm  modo rcpctita  in 
fubftitutum,Mcnoch.  confil.  j  7  c.num.xZ.foH  Rui- 
aumibirelatum. 

Quartuscft  cafus,  quando  tcftator  fubftiruic 
quidcm  inomnibusbonis,fcdnon  ultimomoricn- 
^i,ficuti  fi  ita  dixit :  Inftituo  Cajum,$a:jum  &  Scm- 
pronium,quosgravopoft  mortem  eorum  rc^lituc- 
^^cMxvio,  qucm  cisin  toca  hasrcditatc  fubftituo. 
[^.Nonenimhic  teftatorfubftituit  ultimo  moricnti, 
^  fcdpoftmoncmplurium  gravatorum.   Hoc  cafu 
illi  inftituti  &  gravati  non  ccnfcntur  in  vicrm  &rc-. 
ciproccfubftituti,it£fcripfcrugtAngcI.f;7//:7xr^^« 
•  ^eiy^  cum  ita.colum penult .verf  defcendo  ad  arttcu^ " 
iumff.ad  Trehell.  Alcx.    ipenule.num.    <vhrf  quod  ' 
[^imita;Cod.deimpuber.(^  aliiiftihftitut.^in  confiL 
^z.colum.ult.lib.y  C^c\^\\x^. inter confilia  Socini yi- 
,giiorisinconf%Q  colum.^.num.  1.  lib.  i.  Coin.confiL 
^jZ6.num.}Mb.x.Ctot.inconfiLi^^,num.  i%Aib.  i.  y. 
r  Eec    5  Rimi-*^ 


8io        likldeuhm.Vohmat  ^** 

Riminald  fca.mr^»/ f 1 1.».  j  iMl^-$.]2iCinl.qHtiiaii^ 
teftafnentoyinfin.ff.devulgeir,  ^pupill.  fubJlftHt.  fi0 
i(^f4 !  nufn.zJib.  i.  Curt  fco.  i>>  c^n/?/.  4  j .  fe/iatoA 
j^Hguftinus,  colum.  tz,  'verfad quintum  qt$od  eR ,  S#4 . 
cin,fcn.  m/.  hAredes  mei,  §.  cum  ita^  num.  7.  verp 
qHthtui^ultimue^ff.adTreheU.^inconfil  i  i}.c>* 
lum.penultim.  'uerf  tLliquando  ^  tertih  ,lib  i.  tonftK 
tf^^.colum.penult.Qi^oonfio^  num.p.^verfjedpofito^ 
lib^y^ confil.^4..num  \6.Ub.4,  Ruin,  incorfftl,  116^ 
num.y^6.  ^conftl.  i^^.num.  loJtb.j.Ri^zinl)  - 
hAredesmeiy^.cumita^num.t^.  verf  tertia princrpM^ 
lii conclufioyfi  ad  Trebell.  ^anf.confil.  44.  colum^pe^  ' 
nult.  lib.  1  in  cohfii.  ^  5  num.  7 .     m  ebnftl.  7 1 .  HMm/ 
5 9.//^. j.  Gozadin. CDnfil.67.hum.  1 4.  Hercalao.  w 
tpaterfilifim,§.  uh  colum.  5 .  verfquarttps  cafa^ ,  jf 
LFalcid.EttcwisinconftljZ.num.zeJib.  1.  qui  dirir 
Bon  cfTc  indudam  rccif)rocam  ,  quaodo  didan# 
cftpoftmorccmomnrum- Albaa.i»rt7«/i7.  5  i.num. 

A]ciat.i»c<>»//7. 5 1  Cravet.  inconfti  113.  inptmei^ 
Socin.  Jun:  inconfil.ijG.  ntrm.  i  j.     1 5^.  /if'.  1.  Co# 
var.  i»  f /!?^.  Raynuti\64 ,  $.  8  ««w.  4  rf^  tefiament,  (jui 
hoc  affirmavic ,  cciamfi  tcftacor  diiic  >pofl  niattcm 
omnium,  &  ufusficvcrbo  collcdlivo ,  ut  dcfcc^ 
dcnciumjibcrorum,  Antoo.  Gabricl.rn/ii.  4.c#iiif 
cluf intit.de fubftitut.concluf  i,  num.  18.  Ofafcos  im 
decifi  ro.  num.  7.  Zanchus  m       l  ijstred^swei^f! 
ttiinita^in  6  part.  num  9  5 . 1/^1/  wruntawen  y  ff  ad  a 
Ttehell.  DccuQ' confil.i6.ntm).^sMb.t,  Hicronvcd|  * 
iHR^hritl.inconfil  117  num.ti.^  16Mb.  i .  qui  idcfS 
Vcfpbndit.quandoccftatorfiibfticuicin  coca  harre* 
^itaccpoilmorccm  omoium,ctianicolfeftivc  ro- 
catorum  Fcrnand  Vafq.  in  traclat.de fficceff.progreffi 
^.15  ,fn/i/.//e fubfidiariafub/litutione ,  qui  dixic  >  rc- 
riorcm  &  reccptiorcm  cflc  opinionem  ,  rccipro- 
-%am  d6  c/fe  indudtiim  intcr  plurcs  vocacos ,  quibns 
rfcafaCtaedfubfticucio:  ficfoft^omaium  morcem 
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Jit.XXlUJe  mipYoUfuhJlttutione. 

Volo  bona  mca  ,  vel  hasrcdhatem  meiimrcftitui 
Titio.  'Et ibidem^num.^i^.fubtunxitVikfc^,  quodcc- 
iamfi  tcftator  j QfTit,  uc  polt moitem  omniiim  infti-. 

tutorumc6taha?reditasreftitucrcturTiti6vclHo-" 
f]»itali,ifltcripfosgravatosindu6lam  non  cflc  re- 
ciprocamfubfticutioncm,  cum  nulla  fit  difFcren- 
tia,<juod  dicatur ,  poftmortcmomnium  reftituac 
totamhjercditatcm,  vcl  fimplicitcr,  &  indcfinird 
fcfhcuatha^rcdiratcm  non  equidcm  utrocjuc  cafa 
(inqu!t Vafcjuius)intcrfe  fuat  rcciprocc  fubfticu-^ 
icd  unulquifquc  ccnctur  rcftitucrc  portioncn» 
fuam  Titio  vclHofpjtali  fubftituto,  Alex.  Trctt- 
%zc\nc{m\x^ intranat.de fubftitut.part.  $.cap.  z.nutn.^ 
verfloAc ratio  omiffis.  B t  han c  (cntcntiam  probaO' 
McBoch.//^'.  4.prAfuf?7pt.6znum./^7,  Contrariam 
'opinioncm  quam  plurimos  probalFc  fcripferuac 
,SocinusJun.«»f^»///. I  lo.ntim,  j  ^.wrf  ^  <]uam^ 
wsjfb.  j,  Ancon.Gabricl,f»/i^.  4.  concluftit.  de  fuh^ 
ftit  conciuf  1  .num.j 9 8(  Simon.dcPtxtisin  traSie^^^ 
deinterpret.  ultimar  voluntat.lib,  ^,dub,  ^.folut.  i/ 
num.ij,  Cfftcrum  cxcommcmoratis  i  prardidis 
multifunt,  quihsknc  opinioncm  non  affirmaruBC* 
Solct  cnim  adduci  primum  Bart.  in  l.  quidam  tefta^' 
^mento.jf.de^ulg  ^pupitl.fubftit  allcgatusaGabrie* 
lcj  &  idcm  Barc.  in  l.codiciUi^yinprincip.f de  ufufruct^ 
quitamcii  diB.  L  quidam  teftamento,  folumdixit* 
iubfticutum  poft  mortcm  plurium  non  admitti , 
fiifi  omnibus  illis  mortuis  ,  atquc  itafcnfit  BarCi^ 
'pluralitatcm  non  rcfolvi  in  fuas  fingularitatcs  ai  * 
f    '  non  autcm  dixic  BarcoL  intcrilios  plurcs  quibui.      ^  .  .  V.'. 
fcdta  ctt  iubftitutio  ,  indudam  eflc  rcciprocam* ,  . 
Et  Ba/toh  fic  ctiam  dcclararunt  Bcrous  in^  confiL  *        *  *  | 
78.  numer,  i6,  'uerf  prAterea  licet ,  Ub.  1  ^  Alba.  in^  , , 

coT^il.  5  I .num.^z.inftn,  Baic.  vero  in diB.lcodicillie^  ^ 
n  jf.deufufruB.conttznxinifoiixis  docuitidiftingucn- 
•do  iiuer  lcgac^imfcufideicommiilumjprojriccati^ 
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&  Icgacum,fcu  fidcicommiirum  illum  ufusfra<5^?i 
Quando  (dixit  Bart.)rcli6tas  clt  ufusfrudlus  plun- 
bQS>  quibus  dcccdcotibus fa.da efl  fubftitotio ,  . 
dla  dicitur  ulcimo  moncnti,quia  incer  co^  locos  cft 
juri  accrcfccadi>id  quod  non  conciogit  iu  iidcico- 
miflbpropriccacisy  &pafl[imicaa  noitris  iDtelligt' 
tor  &  dcciaracur,^./.r(»^i/:///^.  Solcc  eciamallegar^ 
Bald.  inl.qHtdam  teftamentoff devulgar.  ^puptUar, 
fuhflitut.^  inl.penult  num  8  C .  de  impubgr .  ^  fklm^ 
fubftitSiC ^ Gzbiiclc zddiiAus  in d  eonclu/A  .nu,  ly.* 
quiicapariccr  rccenfcc  Angclum  in conf.^o.infint^ 
AretiQ  in dj quidam ieftamonto ^  josin.  dc  Anna.i# 
€r^;}/3  po.^^i/i;^.  1  qui  tamcn  foium  fccipferum,fab« 
ititucuin  poft  morcem  plurium  non  admicci.oiii  o« 
mnibusillisdcrfiQdtis  nonauccm  affirmarunc  in^ 
ter  illas  phires factam  eircreciprocam  fubftitucio^ 
nem.  Rc»5tius  itaquchanc  opinioncm  probarunf. 
CziitctiL in  l penult.num.  5  ,Cod<de  impuber,  ^ahii 
fubfiitut.  qui  fuic  primus  hujus  opioioQis  znStoi  & 
dixic>  fe  fta  rerpondiifciocaufa  BoQoaieDlitCOjui^ 
rcfponfumfortcell  illud,  mc^?;?/; 40 f.  dtio  ^vidends^ 
colttm.i.ltb.i.  Haoc quoqueprobarunc  Alex.r^/.^ 
terimpuberes,col  1  verftamen Juftineudo ,  ffl  de  y^ulg. 
^ pupill.fubftitttt. Socin  Gn,  inconftLyj.num 
i.^inconf  xj\,9.num.io.lib.i  quocamcn poftrcmo 
locodixit,  quodfccundum  haoc  opmionem  ooil 
audcrctccmiulcre>ni(ialiaadcircccoQje<5lura«Cu]:c 
J  un  confil.  1 1 .  colum  j .  verffecundo principaliter ,  19 
conf.i6.num.^  inconf  ^.jMum.hmconfin^num  1$. 
^inronfi  ^6^num.t.^in  Mddition.ad  Alex  ind.k* 

.  qufdam  teftammto,  Knhcxxsin conf    num.  9.  ^  10/ 
^inconfx^.infin  ]?zn( inconfiy.colum.^.tnconld, 
j^z.shconf^yHum.  5  yltb.  %.f^inconfj,nutn^^^.liki 
^^iGi^i.irtconf^.nnm.x.lib.  1.  Socio.  Jun. m^j»/!ik 
151  num.6,lib,  1.        confil,  iio.num^x^.verf^ 

iquamvu,^inconfi^$.nu9n.\oJib.i.  fit  i\  ipfcSoi^ 

•  t 
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cinus  md.confiio^  dixit>haiic  Caftrefls  opittionem 
paci  diBBculcacc.Et illo  in  loco  SociD.hac  proopiin. 
rcccDfctctiam  Heiculan.i»  l  paterfiliamy§.Hlt.*verfl 
qHarft46c^fu6  efijff  adl  Talcid.  Bcrtrand.  incon[il. 
^oo.num.yHb.^.  Vcrum Hcrculanus  cootrariam 
fcnrcntiam,fccucuscft:  etfi  conatus  cft  conciliarc 
Dd.opin.Bcrtrand.  Tcro  loquitur  quando  fubftita- 
tiovcrcfafta  eft  ultimo  moricnci,  rcccnfct  cciam 
Socin, pr^citato in loco .  Cxoi.inconf  j  ^.num^o.ltb, 
i»^'inconf\j^^.num  i6.lib.i  ^ja.i.inconf  ^j  tib.  i. 
HisacccduntRtmin.fen.mr^y;^.  1 89.»««?.  17  lib.i* 
^ineonfil.ii^.num.  iS. iib.  i.  Alciatusm  rej^nf 
'559  Generofiffimitnum.t  fecundumimprefiioneman^ 
tiquam  Lugdunenfem  Ccphsil  incfinfi  66.  num  xiV 
lib.  conf  j%  ^.num.  i6.  ^  ly.ltb,  j.  Sforti^ 

Oddo  intraB  de cowpendiofin  ^.partic  in  6  art.pag, 
ji.verfegoigitur.Sitnon.dtPtxt.  tntraSi,  deinterp^ 
ultim.voluntat.  Itb.  j.  dubitat.j^.foltit.prtm.num.tj. 
i;fr//7««rtf5(?.c]uidixcrat,quamplurimos;affirmaflp 
nuUamcflcdiftcrcntian;,  quodrcftacor  diric  poft 
mortcmomnium  .  vcl  dixcrit,  ultimo  dccedenti. 
Cum  tamcn  vcrius fir>rcccptam  rmagis  opinioncm 
cflc,  unam  forrrmlam  ab  jha  d^  fF.  rrc  &  permulti  cx 
lclacisaPra?toalitcrfenfcrunt.  Quocirca  cx  prar- 
di^lisintcUig  mus,  fcptemrancum  Dodorcscon- 
ftanrcr  fccucos  cflb  poltremamhanc  opinioncmt; 
jicmpeCaftrcnf  CurcJun.Rub.GracCephal.Sfor- 
ria,&^Pr£cum.  Et  camcn  tllam  opinidnem ,  quai 
rcccptaniagiscft,conftai)terprobarunt  x vi ii.ln- 
tcrprctcs,nempc  Angcl.Cacialup.  Corn.  Gurc.  fen. 
Ruin.Gozadin.  Bcro  Her  u!an. Ripa.  Alb.  Didac, 
Gabrici.Olafc.  Zang.Vafcj  &  Trcntacinq  R-liqui 
hoccfl,Alcx.Crof.R  min.fcn.Jaf.Socia.fcn.  Parif  ^ 
Alciat.&  Soc.Jun.  variarunt,fi  camen  corum  fcripca 
dihgcntcr pcrpcndantuf>firmius  fccuti  fuot  com««' 
muncm  adYcrfus  Caibcnfcm^  cujus  ^u;dcm  ra 
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tiones  &  argumcata  Icyia  ^dinoduin  func ,  fiqnl^ 
dcm  mocus  cft  Caftrcnf  primo  tcxt.  /:  Titia  Sdio ,  §. 
SAia libertUy de legat*  z.  Quod  rcfponfiim  loquicur, 
^uando  teftaror  cxpreGc  rubftrcutt  ulcimo  mo- 
ncnti  y  (plct  cciam  adduci  tcxt.  /.  CodietUu ,  inprm* 
cip.ffdetifufrHi^Jegat.qxiiczomniixaiicQzcntizlo^ 
quicuc  dc  ufufrudbu  lcgaio ,  io  quo  Iogus  cft  juu 
accrefccndi :  &  propccrca  portio  dcficicntis  prius 
accrefcit  conjuufto.  Tercio  afFcrtur  ratio,  qux  - 
^ionfidcracuraSocin. Jua*  indicl,  conjll.^io,pum. 
^jjib.  quodcum.tcftator  prius  Yocavcric  infti- 
tutos.quam  fubltitucos,  figaificavic  fc  mai^is  di- 
lcxifie  ipfos  inltitutos,  juxca  /.  Publiu^  >  x  ^dtj 
^  tondit,  &  demonftrat.iunMay  L  iuciw,  la  x.  injitt,ff. 

•     dehAred.inftitut.  Sx  crg6  tcftator  voluic ,  dcficicn* 
^  cibus  inftitutis  ,  bona  fua  pcrvcpire  ad  fubfticu| 

tDS,pr2fumcndumcftv.mult6  magis  voluiirc.  'ivm 
terim  omnia  booa  pcrmaBcre  debcrc  apud  ilios 
infticutos.  Idquodcum  ficri  minimc  poilic  >  Biii 
pracfuppouatur  eos  cire  iuviccn^fubiiiLUtoSj  Ic* 
tjuiturdiccndum,  ccltacor  fccifle  inter  ilios  rcci^  . 
protamfubfticutionctn,argumcnca  dudlo  aban- 
tcccdcnti  aecelTario ,  /.  i.  de  it^tfdi^.  cmn.  iudu, 
ad legat.  ff.  de  Procurator.  &Lneci6,$.  i.  ^  l  iUudl 
ff.de  acquir.  hAred.  &c  hoc  argumcnci  gcncrc  nfus 
cft  eciam  Cra vet.  confiL  1 3  o.  numer.  4.  Vcrurt^ 
refppadctur  negando  confcqucnttam,  quam  tcce^ 
rantSocin.&  Cravet.  cumdixcruntjfi  celUtorvoif 
luit »  quod  dcficiencibus  omnibus  inftttuci^  *  0«^ 
fnniabona  perveaianc  ad  fubftituci^m.  Ergo  yo^ 
luic incetim  permancre apud ipfos  infticuc us.  Harc^ 
ianc  conrequcntia  non  cft  rccipicnda  >  quia  6c  q 
r  bona  omnia,morcuis  opinibus  inftitutis,  pcrvc.^ 

.  Airc  dcbcnt  ad  fabftitutum  »  non  tamen  ncceflo^  ^ 

^    cft.  quodbona  ipfapcrmaneant  intcrim  apud  io<^ 
iiicutos;  fcd  itaicdcbcACiafun^carg  apud  h^ere-^. 
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At$  fmgulorum  dcceclencium  fineiiliis.   £c  cunCc^ 
morcuisipfjs  pmDibus  icflitucis  coci  ipfa  baercdi'^ 
taspcrveniac  ad  fubfhcucum    Ica  ia  fpecie  dccla- 

g^r.  ^pupiUnr.fHbftitut,  qucmfccucifunc  Alcxandf. 
confii^i.num.^.verf.^  hocetiamjib.  i.  Riminaldi  ' 
fcn.  inconfiL  ^zi.num  xi^infinAib.^.Kxxiti.incon^^. 

I  %o  num.  1  o.  lib.  z.  ^ in  confiL  1)4. num,  i o.i> 
fin*  lib,  3 .  Alb.  in  confiL     in  fin.  ^  1 1 

Rctcuca  camcn  illa  prima  opinionC)  quod  fci^f ' 
iicec/nonfic  indudta  rcciproca  fideicommiiraria^ 
plurcscxccnfioncs  alFcrri  folcnc.  Extcndicur  ica-^ 
qucPrimo,uclocumhabeachiccafus  cciam  quauf 
do  ccf^acor  dixilFcc :  fi  omncs  pcnicus  dcfecG^inc  ^ 
in  toia  ha:redicace  fubitituo  Moevium  jt^adhuc  in<«|, 
tcr  crcs  illos  inflicucos  non  dicicurfada  recipro-« 
ca  fubflicucio>cumillavcrba :  fiQmncspenicus dc- 
fcccrinc  y  noa  figaificenc  faiilc  fubiticutum  ulci'^ 
modcccdenti.  Icarefpondit  ^lcxsind.inconfiL^i^ 
num.%  lib.  I.  (jucm^ccuiuscft  Zanch,  indici.i.cum^ 
ita  in  6.Jffiirt.num.i^o.  qui  dno  Raini  refponfa  coaif^ 
trariarcfucavic.  Exccndtcurfccundo,  uc  procedaq 
hiccafus  cctam)  quod  fubfticucio  fada  cllcc  poli: 
morcem  plunurn  hbcroru  expreiscrcciproce  fub|| 
fticucorumfcd  agciecurfolumrUtin  dida  rccipro-^ 
ca  coQciacaLUihdcicommiflaiiaiaccreos  vocaco^ 
&.  fub/ticutos  ,  ut  fi  ccibcor  ica  dixit :  In(licuc| 
^ajum^Sxjum^  &Scmproaium  fihosquos  invi^ 
<;em  fubfticuo  :  Ec  polt  eorum  morccm  fubfti-^ 
tuo  Mievium,  vcl,  &  quos  gravo,  uc  pollcorurft 
morcein  rcdiruanc  Masvio.  Hoc  eciam  cafu  ^ 
tccs  ilh  iilii  aon  prasfumuncur  inter  fe  rcciprOf^ 
cc  fubltituci  per  fideicommiirum ,  fedfolam  vulj^. 
garitcr  ,  &  fi  finguh  iplorum  gravaci  func  rcfti^ 
tucrc  Ulx  no.  Ita  Caflrcnf.m  confii  i  ^ficontingat^ 

columi 


i 


idt.  i.verf.rtftattejpondere  ad duo  y  lib\  f . iJflMj 
.faili fpccic  refpondic.  Teftacor  in fticuic  qniuquc 

-  filias,qwas iiiviccm fubftituit,dcind<?  diiic :  Ecprc- 
diftasfiliasmcasgravo>.ucpofi:  carum  morccm  rc- 
ftituant  hsercdicarcm  focicrati  S.  Michaclis.  Rc- 
fpondit  Caftrcnfis  j  filias  iilas  faiircin vicemiDtcr 
fefubftitatas  vulgaritcr,  nonautem  pcr  fideicom- 
fhiflrumrfinguleetamcn  gravatscfaeruntrcftitaerc 
ipfifocictati.  Hanc  Caftrenfis  opinioncm  fccuci 
{MniyhXcyi  inconf  i  i^xolnm.zMb  inconjil.  i8. 
Ui.y,DccJncon/il  i .colum fent^lt.^verf.non  objlati 
quodetiMfr otnicl  inLGallt4fy§.ijuodftre^e,  intjHifl, 
num,jo,deliber,^po(lhum.  &  Zanchus  znLhAuiis 

'  mety^  cumitayin  i.pnrt.num.iy in  6  part.n.  141. 
ff.ad  rr^i'ffl.&  cumhisfcnfitMenoch  mrc>«/8^  n. 
66.lib.  f.^fu/iuiinconfi^j,  Carccrum  apracdidis 
difFcntit  Ripa  inlZuciu6,num.  ^z.ffderuulg,  pu^ 

'  pill.  fubfiit.  carationcmotus^,  quod  cum  fiharfinc 
pcrfona:,qu5e  cxprscfampca  mcnte  tcftatoris  cxclu- 
dunt  fubftitutum,fequitur  dicendum  has  fih'ts  clfc 
invicemfubftittttas  pcrfidcicommiirum.  ficGrac. 
in  confiL^.infin.lib.z.  dixir»  Caftrenr  opinioncm 
clfc  valde  dubiam,&  ab  ea  cfTc  rcccdendum,quaii- 
do  aliqux  cxcanc  cdnjcdura;  conrrarise,  diflcntit 
etiamaCaftrcnf  Ruin.mr^»/i64  colHm.uU.verf 
^perhocpatetylib.i,    Hxtenditurtcrti6 )  utlocum 
habcachiccafuseciamfitcftator  inftituit  Cajumi 
Sajjum,&  Sempronium,&  fingulos  pro  rcrria  p-ir- 
tc  &  omncs  prohibuit  alicnare,  &  Trcbellianicam 
dctrahcrc,  fed  quod  debcrcnr  reftituc^c  Mxvio. 
Hocctiamcafu  trcsilliinftituti  non  prxfumuntur 
invicemfubftitutiperfideicommifram ,  fcd  folum 
quilibct  gravatus  eft  pro  port  onc  fua  rcfticucre 
Ma:vio.  IrarcfpondicSocin.fcn.wroiT/i^.^^  crtf/ii«p. 
fenult.njerfigitur fortius  in  cafu  noftrojib.  5 .  qoem  fc- 

c\xii[ixaiKi^Jnd.LhArcdesmeij§.cum  ifa^num.  i6. 
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1    lam^i^iiloit^Uitucio  Addcommiitaria  juoda  eft  ; 

icum  yuigari  pupij|ari  .^,iic4iti  (]uaacio  concincrur 
I     fub  compeod  o(a .  uc  fi  ccltkcor  ica  dixic :  inUicuo  - 
1  N  Cajum» Sarjutn»  &  S^m^ronium » &  quaQjocupq;  . 
t    .pmiietjdeceflietiocfablmup  in  omnib.  bonis  meii, 
t     Mxvium.  Hoccciamcafucrcsillipnmi  Don  JKX- 
I'  '  iG^ucur£cci|irppiijJ^ 

I    cam  ultimus  moVi^)^;D0o  fueric  exprdirn)  gtava^^ 
I     cus.  Ica cradunc Ripa in d.l.^AreiUsmeh^.cHm i/ay  n.  " 
;»a8.  j^i^jw/»  Zanch  6.part.nHn*.  \:j\,s^s^  » 

j^Cdqmopiiiionis  recQafcc  Parifium  mc$nfrf%.piH. 
j^.wrfAftUtmmmmnobfimtibHfyUb.  3.     Alciat.  fi» 

fiitut^ .  -    '  •      /  / 

Secua4uin  eftxaput ,  qu^MBdo^  filiiuS^  deIceodei|^^ /  . 
tcsfuatpofitiin  condicione.  Hoc  capuc  a  prarcc- 
jd^a^diiljUi.^imjdifficiliusinhocqt^      ilload-  * 
miccaQitreciprpcat  fiqmdemfetp  omiies^  iiU>fQlut<i 
negancreciprocam  iocer  hps  ia  cobditjooe  poficos 
_  cauCwipoflc.  Cgjccrum  &  hic  ficilioris  expUna- 
tiraisgratia  quatuoreciam  cafus  t  cum  Meaochio 
!&'^,4./^r«72^ns|^/»6z.dii)inguoatquecoal):itao»  Pri» 
mus  eftcafus,  quandoccttacor  ica  d)xic;  Inflicuo  • 
.  Cajum^^fiipfe  deccffcrit  ijne  libcris  vc:!  dcfcen- 
^tapblosifubttitiioTicm^^  (ioc  lai^  cafu  libeti 
illi  aoa  poflunc  confidclari>  ut  dici  dcbeanc  inyi-' 
ccm fubfticuci;  ex  ^uoin  rcrum  nacu ya  prodici  no 
fimt  BtproptetciDd,  qui>3cin  fc^  , 
.  ]:unc>malefcaferuiit;ficuci  adrercit  HierpoVZafli^ 
ch\;xSifnl,h^redesmeiyi^.cumitatirf6.parf.num,24^6^ 
'U^/.ftd  rurfits.  ff.  ad  Trebell.  Sccunduscft  cafus  » 

3'  uaad0teftatoVitadi9it,IaftitpoCajum»j8c6ipfe  ' 
cccHeric  fiacfilusj  vclfilii  filiorum  fin.e  fiUis  >  tuac 
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corum  ulcimodeccdcntiin  tota  ft^reditafe  fiiSrt?! 
cao lyiasviiim.  fitiiipfedeccircricciunfiliiscoruiii 

.  Bltimc^riri>ftitira t*iciam  ia  coca  hxrtStitt.  "^Hoc 
iQ  cafa,  ficfthnnm  e^erhpUiiil'  habctur  ex  Rimiir. 
i%tk.inconf  511  .nHtn  1 5  ,'VeTf.poffetirgoylib,  j  ^Ruino 

"'inconf.ffi.n.tiMix.f^  Bclloai>ineonfU.9.nMm.iu 

^  qiii  fic  etidm  intenexicSociniim  fenib^^ 

-  cumitayn.  5.  Sccundum  vcrb  cxVmplum  probavrt 
!iLMc)f.finei.§.cumita,in6  part  num,  45.  'verf.ix^ 
'mnptumvjerhficMndi^yHdc  qaidem  in  lcafttfuiii 
pinioncs  Dd.  illi>  qui  aliquandD  aSirmarunt  polt* 
tosin  cdndttioncccnred  vocatos  prxfcrtiiiL  accc* 
/deme  aU^a,y6catioQi$  conjcAoii ,  cxiCfcimdruiit 
Inter  hos  fiHds  efie  kKlQAsim  pciriprociun  rabftf- 
tutioncm,cumhiccafas  nondiiFcrata  primo  prx- 
cedentis  capftis^c^quo  ita  hic^  ai|ibii  filiiiaiit  vo« 

'  cati^  ita fan^  hanc  opi nionem  frpbacijiiit  Cibtn 
inconfiLi49.nufn:i  i  i^Jib. i^RainJnd.confi $6. 
num,  1 1.  lib.%,i^ihcmfiLi\x^nHm.  10.  cJf  i  iJib.  J. 
Kiii^ii^diS.%.fUmiiai  num.tf.-iMf.iiikiMpr^aliSsh 

^Cuiz. JxxnJnconfiL 4  f.num  6Jn'con/.i  ^9.  num.  10. 
'^inconfiL±6i.num  j.hlcizi AnLvel  fingulii ,  num. 
i^.virfjanifuotiisff^divulgar.  (^  pi^iB^  fiU^iiut 
%T\iq)x:hi\>ti  in  Wf:^.imeldfihmmi  hetii.  de fuifti^ 
iutionib  concluf.  i .num.ij.^ x^.Socin.Jixn.  incon- 

fil*i  yi.colum.uUAtb. t,&inconfi  io.num.jf,lib.fm 
Vttr.Antbn.An,g\ifolzinconf  yy  mfin.l^.6ii)tc.iu 
eonftL^^.  num.69  Itb.x.f^lnconfiL  10 i.num.^.lib.  j. 
ij^ideminier  confilia  Fortii  ^molenfis  in  conf  4  4«  num» 
'i^yirf^temp^tif^o,  Attera.fait  opinio  cocam» 
qHiabi^lutedixerunt  ,ifl£&i5  &  dcfcendcnccs  pofi- 
tos  in  condirionr  ncn  ccnferi  ia viccm  6c  rccipro* 
ci  fabfticatos,praefupponcutes>^0^MBeflGe<liipo'* 

fi^vdyocatos.Hic  in  opiaioBefaenifie  \ta\A.  i»  L 

Centurioin  z  i  jf.de vutgtir.&pupill.fubfiitiCvitivcnf. 
in  cenfil,  aSA»  in  ^usjitefii  ^sa  vtrti^ur  i^inis  prepi 

••I  • 
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^nemjih.z.  hnchotm^onfil,  i  zo. pro cUriori ^  Alcr. 
initbHlil  9i.num.6  d^inconfil,  lo  <^.nnm  4  lib.  i.  in 
€onfil:  it,  :num.  1 1 .  ^  in  confil.  1 4  colHm  peault.  x;erC 
^elfecHndop^rffumfi^.  lib.^,  qaocl  rerponlum  poftre- 
mitmfeftCacialup.&idcm  AIcx./;2r^;7/i/  zo\^,nnm. 
5://f'.7.Rimiiiald.ren./>;f(7;?/T^.r3  j  num  7 in co?if 
T%9ntim.  17 M.i.^inconf^  ii.nn.iz  Itb.  5.  Socijoi 
fca./«  iUredesmei^^.cumitaynum.  5  ."verj.primtn  cs$^ 
ff^f.f.adTrebelLideminccn/il  iiytnfin.lib.  l  incon^ 
fil  i^j:num.zj^9.num,6.verfialiqnandoo*  fecundo, 
'•lib.z.inconf^^.colum.^.verfexqHibHi  conctuditury 
-& in confi i o 4.;^.  lo.lib  i.X\x\x\.in  confio^.  ntim.  z. 
&in  conf\^onHm.  i  z.lib  z.PanC inconfil.^^  n  Z9I 
ifb.z.  BtllonJnconfSi.num.  r  i.  Gozadin.  inconfil^ 
&7.nHm.^.  %oc\n  ]\in.inconfil.  176,  num.  i    lib.  1. 
Ci9iyttt2inconfilA6inum.j  &inconfio{^.72Hm,  1. 
Dcc.i»cenfil,z6.num  5 ^  //^».1.  Burfac./V^cc?;?/:^  2.»«! 
%4.  &  Sforcia  Oddointra^.  decompendioffubflitut^ 
in  $.particul.pag,  jd.tjerfprimm  cafi^. Rccincn da.cft 
J>rimaillaopinio,pr:tefci-cim,(juaadoex:faor  coiyc- 
<ftur^,quibusc.>llfg.cur,pofiCj$incoaditioncccn- 
ferivocacos.  Tciciuseftcafus,quacdoceltacorica 
difpofuic;  Infticuo  vOajum :  &  fi  in  fpcciedcccflc- 
ric /iuc filiis ,  vcl  fihf  filiorum  fincfiliis,  vd  defccn- 

dcncibus,cuacultimomoricnci,fu'jfticuoMa:Yiu. 
Hoc  iA  cafu  non  d.cicuc intcripfos  filiqs ,  yt\  filio- 
rum  lil  os  &  dcfccndences  inducfta  aliqua  rccipro- 
ca  fub/tvtucio :  cum  ccflarornon  fublticucric  in  co- 
tafaajrcdicatc.ltaiafpecicrufpocd  cParif./»  confii 

44.w«/;?.5  i./fi.i.Eccomprobacurhajcfenccuciacx 
his,fabfticunoncm  fadtr^m ulcimo cx plurib  difpo- 

vc  vocacis :  fcd  nonin  cota  hasrcdicacc,  no  indu- 

ccrc  incer  cos  rcciprocim.  Ergo  a forciori  no  indu- 

cicinccrhospoficosincondirionc,Quarcus5i  ulci- 
mus  eft cafus  ccofl vcrfo  adf^r^eccden t^m ,  quando 
fciliccc  tcltator  ica  dixir,-  Inlticuo  Cajuiti,  &  fi  m 

•  l'tf   z  fpccic 


focdc  decclTcritfiM  . 
&  dcfccndcaribus^iucititocahsercdicatcmca  Ailw 

^UGrMa^viiiin:  rcl  omnia  bona  mca  pcrycnuw: 
id  WteVHitii  Telad9cclefi«m«  Hwin^kl^ninr 
duifamcflctcciproqamfubftitutioucrrbcxquo  &. 

ftji^aioacttultiraom<;>riciiti  :  *  fi  faaa.cft  in  cou  • 

^  fnerf.  Hnd$fieum4wneumlibT9fiCHndo.  &  Z-n  Jias 

^d.iim^if^M^f^f'^'^^-^^^^^^  dixit  Dd. 

inl.velfingHlkyfdivulg^r.& 
yiiU&i4oy§. Sd^ta Ubertuyjf.  diUgat.  i.  figoani^ie- 
>q««S5C<Ciquod  fubftitutio  fit  &^^tulcimo  moricnd» 
J[\n  cota  hjcredicace :  &  iimfipa  fufficeri^j  ({aod 
.  fafta  fit  ultimo  pofitorum  in  coadicfiHkc; :  compttH 
katurhacfcntcntia,  a  fprtiori  corum  craditionc» 
quifcripfcriiinjt ,  C?)bftiicntioncm  rcciprocam  noa 
ccnfcri  .  induiaam  inwdcfojiMcnccs'  d^fyoiti^ 
tocatp^»  quibus  dcficici^tibusfubftituiusfuiccr. 
tranci(ftmcQfiih»9e4i(i(<^f^QS^  aDn/ttedc 
iiiumomocicild*  •  ^  -   r  >  v         ^  ^ 

"  Kiprflcdi'6]tisdecl|ranturpccmuIc«Pdiiteidiao. 

\  ues.  Etfnm6({\xid^i\kKQl%ndiincinfi^ 

'  4oM,4.&ZMcH.hd§.f§w  6^fMrt:nu.  i^C 
dum  fcrif  feruncqapdcciarii  fipoficiitt  eqpdicioae 
effcpcfilU,  vcldcfccndcntcs  ccftacons ,  adbicnon 

;  ceiliSii^uiur  ittf  icemAbftiw^^  H«(vAnc,tradi. 
ticiiiHJeUigiwri  vcVpraibara  <tpW 
tium  pofitos  io  conaicionc  non  cenfcri  vocatos, 
;f€iqvi#ildofadanQ0eli;ia^COCaha:rcditatc>  vddi- 

^^oin|idiifaicQkinioJflQioi3iea(t  Rurfus  4r  fccun* 
M6  dcclatatur  dpariiiailloriiin,  qni  di;retuat  filioi 
iUosparcimpQfitQS^in  conditionc^cparcim  hono- 
iacWficg[iV0cato^inon  cenfc«i  ii^viccip  fHbftiti^ 
tosoficuctfcr/pfeiwjt^     n^nfzo.wm  dwwi]^ 

;  ^ifkiii^mJi^.%J^^t^^i»^cMf  ^^Mh.  1..  Alciac.  i%f- 
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weljingult^ynum.  i^.verffed  quid>ffde  vulgar.^^pu- 
piUar.juhfiitut.Kx^^indihAredesTnei^.curnitay  nu. 
X9,verffedquid(ipoJitiyjf  adTrebeU.  Anton.  Gabr. 
in  4.  lib.concluftonum.in  tit.  de  fubfiittmonib.  in^ con-* 
clufi.num,z<;,KolaLnd.ind.conf^^.num  6iJtb.^. 
Pccr.Anton.Angufolai;^  confil.ij.num,iJib.6.B\ii:- 
£3LZ.confjt.num.  i  s.libj.  ^  Zaoch.m  d.  ^.cumifa» 
in  6part.num.i^z.verf  fecundo utprocedat.Hoi\ita 
fanc  craditio  intclligi  &  dcclarari  dcbct,  qoado  uU 
traipfam  vocationcm  non  concurrunc  aliqua  rc- 
quifica.  Ecdcmumhis  dcclarari  poteft,  quod  rc- 
fyondcxCatt.]att.inconfil.{i9.num.i^.ip.&  10. & 
confiL  z6i.  colum.  5.  verfpro  refolutione  ,  rcfpondic 
Curcius,  quod  qaando  pofiti  in  cond^tioDc  func 
gravati,  ccafcntur  cciam  vocaci  &  confcc^ucntct 
recipiocaintcrcosfaftadicicur.  Ha^cCumi  opin. 
dcfcndipoflct,ficobccdcmus  vcram  cflc  traditio- 
ccmillorum,quidixcrunt>  pofitos  in  conditionc 
cumortcrcrcftitutionisdicivocatos.  Vcrumcum 
hocmaximcfic  concrovcrfum ,  &  vcrior  cflc  crc- 
datuf  opinio,quod  •ravari  non  potucrinc  &  con- 
fcqucntcr  quod  vocati  non  ccnfcntur,  fcquicur  di- 
cfcndumnccincercoscrte  ftftam  rcdiprocam,  fic- 
iiti  in  fpccicrefpofidic  Alcx.  inconf  xoi, num.  z.  ^ 
j./i^^^y.qucmfccucusclt  Zzndi.ind.^cumita.in  6, 
part.num.  144.  qui  cjufdcm  opinioncm  rcccnfct 
Ruin .  in conf  1 4 1  .col.penult.  in finMb.i.  Imo  (:om- 
memoraceundem  Caa.jnsx.inconf  j  i.w.  6.aliter 

refpondoitem. 

His  cciam  intcUig^muSjVcram  non  cffc  opin.co- 

ram,quidixcrunc,qiiodadpra:fumcndamhancrc- 

ciprocam^fufficicadcHeranoncminccrprecacivam. 
-QgaquidcminopinioncfucruncRuinus  in  confiL 

j^o. num  9  lib.y  $c  C\itt.]\iti.inconfiL  j^j.num.  7. 

Etin  fpccichorumopinioncm  cofutavit  Mcnoch. 

in  conf^ 7  6. ».  1 5 II? /;;.ubi  cotrarias  aucaoriiatcs 
commcmoraYic^  Iff   }  1^^^^: 


l^-v.  tR^^^P^*^^^  fubrtitutio  aliquacdo  contJBcC 
tantura  fabflitutioncm  vu!^arcm ,  ficuti  quando 
lit  duol  us  artatc  maioribus  ^l  iam  hoc  iure ^jf.dt^ 
njulgar.^p:ifillsr.fuhJlitHt.  velquaado  fit  uni  pu- 
bcrr&  alt;2i;f  impuberi :..  AliquaBdo  &:  fccundd 
Tulgarcm  i^pupillarcm.ficnri  cum  fit duobusliliis 
impubcribts:  Aliquando&:  tettio  LomprchenJit 
'vulgarcrp>pupillarem.&  excmplarcm,ut  cffc,qu3Q* 
do  rit  duobus  (i]i:s  impuberibus  &:  furiofis.  Ali- 
<juando  &  qu^^rto  continet  viifgarcm  ,  pupillarcm , 
cxemplarcm&fidiicommiiraiiacn,  (Tcuti  (juaodo 
fitduobu5j)up;llis  £c  furiofis,  ijc.adjuagicur  com- 
pcndiofa:. 

Hisictclligimusconditucpda  hic  cfTc  cjuatuor 
Eujus  difpu^utionis  capita.   Ptimum  dc  vulgari. 
Sccundum  de  pupilhri.    Tcrtium  dc  cxcmplaru 
Qiiartum  df  fideicommi^raria.    Primo  in  capitc 
<iiciraus,  rcciprocan^con:iacie  vulgarcm  fubfti- 
tutiottcm  tancum,  quando  fit  diiobus  pubcribusi 
.  <}.ui&inrcliquis  a:q  alis  fuat  coriditionis  &  Qua- 
liratis ,  dt^i.  l.  j^tn  hc  iure ,         "vulgar,  ptfpiUr, 
fuhftitut'.  ^  l\'x.  Cod.  de  iippuber,  S  ^Uts  juLftitut. 
Dibiniri iiis  pofTunt du;e  dubitanoncs.  Prima clfci 
cjuarjdQreciprocafada  fait  upi  Hlio  imp^bcri  in- 
ftiLUtOi^  alteri  cxhasrcdato.,  ao  .c,ODtincat  vulga- 
rcm?  EtnQncoutiocrc  fciisrfexunt  Bartol. /«<^k7. 
7.  Lpciasy^  jbhAngcI.  Imol.  &  AIe:;a3d.  ac  criam 
Jaf  Ripaw/^^.^^Va^Lco.  it^traciat^  deftibjlitut.  ij, 
tit.dereiif^rocd.yinm  ^-j .  Non  enim hic datur  qoa^'- 
litas,  cuuvUDU^  firbq;:rcs  infH^utus,  altcr  vcrcS  ci- 
ha:rcdritus^.^  'Er  r.*tionib.iS  contt:a,Tiis^  addudis  i 
6al  lcrjo^J^^RaS^^^       &  Alb<;:j:i^Q 'di'(]crticiuibus, 
'f^tis.facrr prdcifftcfnUco  Ripa.  '^J^Ilj^d.  vcro  Doliti, 
'l}ui  Gmhclmnm  fccutus  cit^  non  placct  Lcodio. 
{Sccundacf^lyL^b^^^^^^  ^laas 
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ritXXniMmipmafub/lkf^fione: .  Si/ 

filias  ccrris in  rchus  &  duos  filios  h^rcdcs  uoiver- 
falcs:deindcitadixiC>fub(lituoomncsaliosmcos 
iaviccm , an  hoc  cafu  fo^mina:  ccnfcaatur  fimul  & 
in viccrA  fubfh  uta?  cum  mafculis  vulgari  fabrtitu- 
tionel  ReccptacftDu<Jlorum  fcntcntia,  recipro- 
'   cam  hanc  non  pomprarhendcrc  vuJgarcm  vel  a- 
liamfubftitutioncm  rcfpcdu  filiarum,  Bart.  indici. 
•    /.  Lucif4f^num.j  jf.de i.)ulgar     pupillar.  fuhftitut.  & 
ibi'AlexandJaf.&  Rip.  nu/n.  ^6.  quicommuncm 
.c(rcaffirmavit  Alciat,»/»;77.46.  .Hancparitcrfccu-  ' 
,  II  fuQtipfc  Bart.  inlult.ffadTrebelL  Imol.  cap,  Ray^  ^ 
nutiH/5^deteflfL7n.  Alcxznd, incon(il  66  jib.  z,  Socin. 
{ta^  i»confiL69.nH?n.  11. lib.i,C\iit.]\iv\.  in  confiL 
4^ycoJum^z.inccnfil  si'Cclum.  i.  Dcc.  in.confiL  1 8 1, 
iolum.^.  HisacccduntRuin.  Curt.Jun.  Grat.  S0-7 
!    tritt.-jfiia.  Rub.  &  Crat.  Sic &  Zaf.  intraciAt.de fub^- 
'    fiitutjn  tit.de reciprocaynu.  11.  &  Lco.i»  fimili tra^. 
I     defubfiitut,intit.dereeiproca,nHm,9j.  HujuS(fea- 
i     tcntias  v«ra«&  prascipua  cltratio,  quod  Hlia:  inxc 
;    iCcrtainftitut35  jam  infti^utis  mafculis  haercrfibus 
^    univcrfalibus,nonobtincnt  locum  &  nomcn  hac- 
rcdum ,  fcd  legaiariarum,  /  quoties, Cod.de  hAred.in- 
I    /?/V«r,fc<juitur  diccndum  dc  cis  non  fcnfillc  tefta* 
'     <orcm,dumdixit>  fefubft'tuercfilios.  Non  cnim 
.dctilicbusintcllexit,caniincaruni  pcrfona  confi- 
derari  non  poffit  fubftitutio,  quar  prxfupponic  in- 
'  iUtucioncm.inquaipfxnofafintincldfae,  cnm  noa 
lintfolummodolcgaLaria:  Eft&  al  era  ratio^  qua 
n(\isc{tBa\:t.indJ.ult.n.z.ff.adTrebelI.  quodindu- 
,bio  prarfumitur  tcftaror  pricdilcxifle  in  fubftitu- 
tionc.quos  prasdilcxitin  ioftitutionc, lprimajC.de 
impuber.  ^  aliii fuhflitut.  Atqui  tcftator  hoc  in  ca- 
fii  folum  praedflcxit  mafculos  in  inftitutionc  , 
noBf autcnrfocminas :  Ergo  ncc  cas prardilcxiflc  di- 
cicurmfubftitutionc.  Nec  rcpngnat  confidcratio 
K\^xindA^Lu€iuiinH*}7,  cupadixit:  quodatccnta 

r       '  hac 


ct2tx,quiatc(lacor  rcfpc^u  certarum  rcrum  prac- 
.dilexii i^faiJUias iainltituciono.  No n  inx^mjs* 

pra^flilexcritin  infticudonC;  cxquo  iliaooncftta^ 
hitutio)  fc<l  I^tum.  N  ec  dc  eis  fcDiic  in  fubftiai^ 

D^it^ur  priih6  toeci^tiubttnis  opxnio  ^'ittaft 

procc(lac,gaaBdoyerbatantclara,ucquia  ccitatoi 
^iiliasipfasparlficularit^r  iniUtilias  vocaTic^  fubN- 
*  fticclirvititi  Atetin.  jiuf;/.;£MtjiiM{aeii^  ibi 

Declarartirfecuodoiut  ^ocamnao  habea&<{ui* 
fiiligmbtts  VetbvS'4jp|wfiii8  in  fiibliijctkioae 
apparere  porcfb  dc  coociltria^ttilbnte  &  v^niiatcc 
tefiatoris,  uc puca> A  i oIHcaca unica filia in  re  cerca» 
&  dupbtts  nf)afcuit6  hatrcdibtti  uni  veriiiab^isiu  co* 
ibror<titifl*e€:  Erfialiqttis1i»vedamBii^6rMido> 
ctircric, fttbfticuo fupeillites , feu  ruperYeaiences, 
Hod  facf^  ca(tt  prasfttmicur  f4d:a  rccipco^Aieciani 
xefpeda  <iliai:ttcn.Ripa  keMUtrimjifU^Siitfitk^ 
•^ulg  &pHpiU.  fubftit,  f6{kB$xx  indJl,ult:num.  x.f. 
adTrebgU.  Bzldam ,  Aogeluiii  3c  Imolam  inL  ms^ 
fiMmMtMits^i,  .CmlM  ii{M$.mUit.jeSJmieLi.  Limem^ 
l^i^ii.  Alciat  nim:'^^i  'HiSar^dbmCemenfis» 
Corn.  RuiQ.Curc.Juo.BeUo.  Alcisc;  &  Hicrooym* 
C^tel-  Baiacioaecommocns  efl  Barcol  ^uiara- 
tiole^l^hnbniSnoQfecCytttincelligipolCc  fin 
lismafcolis  :cx  quoia  Dumeroplurali,fuperfticcs» 
factaeftfubibcatio^  qui  Qio^  p|aralisnumcrttsin 
iiM  fttio^^ttpnftatcl  vtkifimi  aoa  pdccft.  Secasfi 
poteft  intelligi  &  ▼trtficnri»  quemadmodum  ce- 
fpofiditMenocb.m^^jf/i^S*nMi^i7.  poftThb- 
('iHMn  NoniUm ,dueiii  cecsntiac*  Hii4ti€cUigimas 


I 

_  • 

*  « 


Digitized  by  Google 


\^    Tif  •  XXIII.  de  redproca  fubfittutlcne,    8  i|' 

/eyF^r^Tj.cum  dixit^  has  fa^minas  nec  ^uideinin  fub« 
lidium  pracfumi  fubftitucas  pcr  vulgarcmrcum  ma-^ 
fculis  rcpudiantibus  fucccdant per  jus  adcreCccndi 
fccund.  Bart.i»^./.L«««^,  Non  etiam  pracfumun-*.' 
tarfubltituta?  per  pupillarem,  quia  ( inquit  Imola)  ^ 
fabflitutiocracfafta  vcrbocommuni  in  re  certai 
qua;  nunquam  crahitur  ad  dircdlam  >  /.  cogi,  exge-* 
nernliter,ff,ftd Trebell.  fi  mafculi  dici  no  pollunt  pu-  ^ 
pillariccrfublhtuti :  crgb  nccfocminarmafcuhs,  ut 
fervetur  aequalitas  ,  qax  rcquiritur  in  rcciproca. 
Ha^c  fanc  confidcratio  vcranon efi,quia  utredd 
zdvcrtitKif 2 in d.l.Luciu>f^num.  jp.quod  &  fiBar- 
tol.  ibifcripficfocminasadmicciper  jus  adcrefcen- 
di.  Noncamennegavit,  quinetiamfuccedantex 
vulgari,  quar  conjunfta  clt  cum  ipfo  jure  adcrc- 
(ccnA\y')\ixt2.l.quipatri,(^l.qui  exduabns,  ff.  de  mC'* 
quir.hAted.  Quod  vcr6depupiIlaridixicImoIa>ve- 
rumnoneft:cum  veriusfic  fecund.  Alcx.  fubfticui 
tionemfimpliciccrfa6tam(^uthic)vcrbo  commu- 
nitisihii.ddivcii^myarg  cap.jipat9rydeteflar^,  in 
XLttr^AnntBsinJnlCenttirio.num^iy.ff.de^vulg.^ 
pupiU.fubJlit. Scihidcm.  Hxiftimavitcamen  Ripai» 
d  l.Luciufy  num.  5  9.  verf  poffet  forte  poflc  diltingui, 
'quodfimafculifancconjundim  vocatiia  inftitu-  / 
tiODCuniverfali:  Et  fccminaein  inttitucione  par-  • 
ticulari  :quodtuncreciproca  concincac  vulgarcm 
&  pupillaremin  pcrfonamomnium,ordine  ferva^ 
tO,fecundum Bald.  m l.in te/lamento,l.  i.q  7.  C. dtJ         '  , 
/^y?4w.;z??7j/.  q^ucmaliiibi  fecuci  funt.       ve  6  fc-  ' 
paracivocacii-uerintmafculi&focmincein  infticu- 
tione,  tuacfocminas  tntelligunturincccfcfabftita* 
.ta:&etiammafculiii:tcrfe.  Ethoc  cafulocumjja- 
bccopinioIniolx,quod  fcilicctfocmiaaeomnibus 
m.afcurisrepudiancibusperjusadcrefccndi  fucce-  ^ 
dant  patri:  non  autemper  vulgarem,necabinte- 
ftato  fucccdantfracriYcIpcrpupillarcm.(lua?con- 

-     ^      fff  5  fidc 


Digitized  by  Google 


.  fidciadomihi  £uis  probaturi  etff  Aidat*  m  iLteJl3ti^ 

'  f ertidgutlbcitm  noo  habeaclii{ccommunisopimo> 
;i|uaadofiliasiprasfuifl*epcaaftic&ca:m  aUc]uaj^uai 
Cii;  iilwieiywi/yaaijDft  >iydbfltoilicpartc  hBBgediiAiii . 
Kam  tiiac  :b8Bf0rQDim:>Arif i^fi^b  em'  ccctptoai 
comprxhcoraZfifiacbatinff^;?/?/.  ^cMb.  i.  qucmfe-^ 
ciuuseftAlciat.JU2i//.£/^riiirja^^  Ec  r^uo.efti- 

m^AUBUii^mM^Sc    dix^tfiiinr.  cackahacdiiuis^auui^ 

yerfaiib^s.  s  .  'X-j-n'^ 

'  Secaudu^oip^iKcjuuusdifpttcati^ 

ciprocafhftarduoi^miin^uheci^^  diiJmm  bbc im 

i9^«npares  fu  o  ciuri^lti^^ 
I  fiib6(^pap|Pari!i«l»iLe^^ 
^riooe  azqual^cacis  fcrv^aQ4a6caub^  ra- 
tio  piapcipttajQft^ipcoca  hactra^acs^iic^  n^jaicfii^i 

fic  proptcmik  q^Wp  c^ffatip&;paiiia$*  laco^^ 

^  dtredproc2epupjttai(i:cumiavix:cm  &  mucuofa'! 
^adicimiojimc  poi&r.  •  Cxccfum.  cum  mulci  hzQ^ 
jde  rc  cafiia  ifisiiUoc  ^  eapiopbcii.Qka£ifrxiC  tUii^ 
\lioiits  gcaciapiuce^,  ca(ii^'diftiii^ttain»  cHAMtf 

)  4[iOichio.  ■  r  K-fn/:      ■       ^  . 

•>  -i^amttsx^aius  elV.quaQdo  rccipcoipa^ftftaeftfiffl* 

^bcri&alcenimpoberi.urriccflatoriradixu:  Ca*' 
'  ^ttttkSc  Scmp^oQi,aa)i'iiUos  mcost4)^^dc&  ioiticuoi 
\4k  io  f fjp^  fuMUt^y^^fic  dujHtaaiiaii)haBc  rccipnib: 
^  cdfijcioeatt  impitbKcmia^i^criJifiamim 

.£r ooo  conti oeie aoompibus  rccclpCHjim cli  Ita  (gt ' . 

-hisacccdunt>irbt,  forif  5  j.^i»  ^Jf^h.  Dzc  ind.lin 
.'ftfiamjH^^imo.Co(iMpteJiamcnt,milif.  Et  ipaoi- 
•ii;ftc.gjpbiU)^ 
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1 '      TfV.XXIII.rf^mfpr^c<ty/^ij/3[ifif/;iow^.  &27. 

"yfilg.  ^  /. ».  Cod  de iwpuber.  ^  f^li(fi,fiihfiitj^t^^  E t  b U;^ 
iusf  ntentia^  ratio  affertur ,  ut  cvkctur  fri«quali-r 
t^s  difi^ofic.oDiSjhoc  t  nc  cadcm  dirgoJitio  tefta^ 
toiis^fponarinci^.cju^ilitjer.  Hancrationciij.proba'- 
yit^if^injiicid.hti^^^  6-  camdefiiidcndi 

ab  .nQpugnationibusDccii.    £t  }\xc  quidcm  fjnb- 
liitatio,nec  ta^ita  cjuiHem  pupillaris  di^i  potcft^ 
licucircjcftaqpiiJionc Angcl  /«c^>;?///.  lyi.  Q^^^ 
dam  Nicolaus  fccipiit  fpdicl.l.  LuciuSy^unf  - 18./»^ 
fin.  &  AIc:ar.  nufn^  i(^Vfccu:us  Dccium  indiH.iin 
teltAmentOi  Cuit.Jun. /.  z.numi  ip.  1^0 
irfput?er.  ^  aiiMfulfiiiut..  fixtcnditiir  Ihc  cafus,  ut 
Ipcum  I^abcat  etiamquando  h^ecrcciprocacft  ad- 
naizta  cum  compcndiofa :  Nam  adhuc  fadla  im- 
patibusoori  cootinetpupillarem,  ita  Bsiit. indi^.f^ 
i^ucidi  y  num.  8.  (y  irh  honfi  ^i-  nurrj^.x,^ inconJiL 
jjy.Annacclus 7?//.4.W.4.fic  &  Bald.Rqman.  laipl. 
&  Afex.  in  d  l.in  teJlamfffU  ^  Cod,  de  teJl^me^t.jrjalit» 
itotn  in  conf.  1 8  o7/i«  i .  ^  in  conf.  1 14.  num.4..  ^  in 
confil,  I  ^y,num»iJih.^,^inconfii  i$o,  num,  L  jib^ 
4.  Socin.  fcn  in  confil,  z 5?c^.  Uk.  i.  qui.tcflatur  com- 
»  muocnicfleopin i p.n c m ;.i dcm m /  j . ntm.  iZ^verf 
zjtmita  Jf  de^vulg.^ptipiU.fuhflitSicviix  quoqucaf- 
iijiTiai  Ripa  tn di^  LLucif46,nu^.  i  y.v.erfquiatenen" 
dum.  bjis  acccdunt  Apgcl.  in  confil.^j.infin.  Ruio. 
in  iohfiLioy.  num. ^.Jib,:^, ,K\cx^ti^Jn LCenttiria^ 
num.^o.  &  ibiGalliaulaw//^.  56:1.  e^R.i,pa»«.i 
ff.de  i^ilg.  Rim.inald.,fcfl.i;>4  Lin  tefiartimtoja.i.nti. . 
j!  j^ci^ijn  l  velfiKgiiIt^Mm'4^'&  indl.iticiti^^  nu. 
%6  ff  deyulgctr  & pupilUrJtibfiit, &  Emanuc;!. C ofta 
in  cap.fipAterJn  tertiapArh.in  verb.perfonis  %  num.A. 
wrj.^uer.um,  tar/^sns  dete  :amf,nt»  in6  c^iix^j^m/rm-' 
/▼itiWiudicando  &  confyi^iido  aon  cflc  rtccdco- 
dum  a  cpmmuni  hac  opinione.    Nam  ratioilla 
sequalitatis  difpohcionis  fcrvandx  >  qua:,mihcac 
in  iimphci  rcciprpca  /locum  ctiam  iiabfc  6c  m 

■.»lic>|        .    "  ,   ,  * 


Jucjfcciproea  adni  ixu^  compeBdibHc.  Ncc  repa* 

ratioQcmxaiii^ht^cis  AOD  c<>hilderaxi  in  competi* 
diofa,  iguasilai  ffatura  iax^^aliter  dctcrmiAt  ro^ 
fpcda^^c^A^k^m :  Irgi^  &t£i^'de«erin|odeedia^ 

tarrcfpcftdpc^rfooaruch  (aamqcrecS^aftimadTCfS 
tit  KipAn^d.hLiidiM»»Hm,  ly.wrffrAtereaMtemi^ 
n9t0i)  corn^f  odibfa  d^c^mt^M  C|;fds  4ifi&>rmicci( 
fetiiaddm  cc^pbrtimWc^^  t^itipora  m- 
tcm  perfoiiis  accedaac.Hric  erg6  dfFocmis  cafuam 
decermthatio)  p^rfoa^^am  toodiciopatiacur^  a- 
«Kr(eaSi;;W^^^^^^  ieam  recipro-' 

caab  ei  rei^Sli^frfr'  Rcciptoca  auccm  iilas  lolaf 
lubfticacioaes  &  illa  cci^pora  cociiplecticur  ,  qas; 
^  'fci^tbnii  fi^At  iMt^^tdtij^JAi^  hocmre ,/  icli 
'  ^ww^.    acf^ri^  c  fipaterdi  tefidm: 

in6.  UbiPoirtiffXltacuity  fabf):icuti^  dircdVas 
nicerjpr^tari  fiiaodo  cbiiTifiiiaQt  pttibnis*'  firgofi 
iiQn^cft^iiifti^tfalc;^ 
riam^opiaic^Ti^Ai ,  quod'im6  ha*e  rcC!proca  com- 
.  |^ttdio(as  admixta  coacincar  papi^arem  malc  pro^ 
'  ti^ttQtCdnM^niii^  ^ 
cof^fiLx^^0m}conjidifett4y,Uhiv.  Arctin.V»  t.ttm 
bociure,ff^e*vulg.  Dtc.indL  in  teflamento  /ntith.  7: 

'  imjua.ijr^i?)!^/. it ttilKJii  i 8 . Wt^-H^rt ': ebraC** 
i  i.num.  I  i.vtrfego  AHtetnyCod*  de  irTpuber.  (^alm 
fi(^(iie;Hkmiifcmfii.  yx6.H^.  i .  Stmon  Praitasitt 
W^fiKtilnniA%  1.  iforifi^^Odda-^ii  rriiA.  i^>j99^ 
-dioja'ii^^fpartitula,p/^gA  ^\.verfcontrarium  'igitiirt 
^A(iixi\JndJ:Centuri0itn^part.num*i6^*  fiara* 

libttVfii<itufieft  Caftrcaf  4^6dh«  rtciproca  ad« 

mixta  compcndiofx  concihct  fidcicommillariam 
.  ^a|Bpncrofaelt  firg^mulcomagisdicicurconti- 
"'hietc;yajpilUr^m,  quV^d)rjf$Torani^^^^  .Vcrum  te- 

fjponOTiir.oitiiAeSia0Atnbftii^^  cjaod^coliritiWe 
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Tk.XXULde  rectproca fuhfiituttGn^.  825? 

•pofljtfidcicommiflariamjcumillaqqualitcromni* 
bus  pfispcrfonis  convcniar.  Ica  cnim  «qucunus 
acalccrceniccurgravatusjfcd  iivcrfum  cftinpu- 
pillari.quxpubcii  non  convenit,  Non  criam  urgct 
acutaconhdcracioSforcia:f»^^<>y#<;?r/i  citato^  cum 
adomncspcrvenircpoflitii^Ercdicas  pcr  fideicom- 
miflum.  Dcclaracurprim6,utlocumnon  habca^; 
hic  cafus.quando  fada  clfcc  rncnciopupillaris  aeta- 
rishocmodoj  fiquis  in  pupillari  *Ecacc  ,  yclalias 
quandocunqucdcccflcricfupcrvivcnccs  facccdac. 
Namcuncrcciprocahxc  concincrecpupillarcm  ia 
pcrfooam  impubcris,ica  Comcnf  in  conf.  1 6.  propc 
racciium  Caftr./»  confil.  i^^fi  hene  confideretur,  lib. 
i.Guid.Papx^^.  5  5  j .  C2pz2,inconfi^  o.Coiix.inconf. 
i^x.in fin  lil^.^.Dcc.inl tefiamentOila.i.num.j.C» 
deteftam  milit.  Curcjun.  in l.  z.num.  10  C.  deimpu^ 
ter.(^aliu fubfiitut.  Et  cffc  communcm  ccftantur 
Knin.confil.  i  oy.num.^  lib.z.VanCin confiL  3  6.num. 
j  ^.lib  1  Bcrp.  in  confii^j.  num.  6-  lib.  j.  Natta/;^ 
confii  ^  ^6.num.j^i.(i\ci2t  ind.l  f^uciu«>num,  i8. 6» 
V9.ffde  vulgar.S" pupill.fubftit.  Hanc  quoquc  pro^ 
bavit  Eman.Coft I  inc,fipater,in  3 .part.in^verb.per-- 
fpt^Uynum.y  detefiam,  EtfiipfeCoftaaon  facis  ad 
rcm  noftrampropofucricfadifpccicm, quaefubfc- 
qucnci  cafui  adaptatur.   Ba  racionc  ifinocifunr, 
quod  fmftrafaiftafuiflecmcncio  pupillaris  xtatis : 
lccurtd6quiaindubiofubfticucio  cft  intcrprctan- 
Ja  d:rcda,  c  fipaterydetefiam.in  6.        dux  conjc- 
Sura:  prxvaicnc  illi  foli  dc  a^qualicacc  fcrvanda, 
Z^onti  ariam  oj)inionem  probarunt  Saliccc  rclaius 
k  probatus  ab  Alcx  ind.l  intefiamento^infin  Corn. 
ibi  psLVVim  con^2T\s:nconfil.i2o  num,^,l}b,  i.  Jaf. 
n  d.l  in  teftam.  num.  4  Rip.  ind.  i  Luciuij  num,  1 8. 
jerfAnihiergo.ff.devulg,  ^pHpill.fubjiit  Guihclm. 
l^ned.fP^ c.Raynutipu^  in  verb.fi abf^, liberii , /7.  x. in 
it/de  Br€vilo2ua,num.}6.d€teJ}n?n.  Duraa></*  art^ 

tefiand. 


doinrraffaf,  de^ioirrptndiof  p^rt»  j  fdg.  1 5  4.  verf  j. 
qui  dixif , ^EaQc  vMcri  x^ommun^in.  £ a  raciooc  ii 
htbti  fihit;  (||«4f  WdTati^h^  tac^^  ir^da<^ 
liWs>rabp<yB<li^  ficvriirtm  riMraii* 

dumRipam,qtitD46  Ycrbaiepugilaac  ,  fubftiruc  o' 
nan  crahttifidpupiltarcmjctnmrt  fada  ficmcnriil 

llitpupiUarrfubflitut.  Ita  paricci*  quandtVTcpugnac, 
quahtaSjpCrfoDXitioa  coQCiactur  papiilaris»  ^j^.i^ 

^fecyctet.'*''  i.*           -^**^'^^      ^**  '  ■ 

Nccipectncnda  cft diftitiAio  GiHiaula:  /.  Ce»* 

im^inum/f6f^.verfegoinhoepalfui^  &fu^ 

fSa.fubftUUi:^Oam^tit$^^  in  tt^t^ 

dio  :&  tun'cfavorcmatriscricfideicommiiraria,oiJ 
JkttCCmptlpiMaris.  Ecicaproecdac opinio  Richardi: 
. MtfiukM^^cfriii  iiiear^>  cum?  se^ik  t>fi pi ilarisi 
luproccdac  opiiiio  Cpmciiffis;  Hanic  dUfciit^io^ 
iiem ia  fpccicrcjiciuntRiparfi.L»di^^, num.'  1 8  j(f> 

finisinum,  ^'^'VirfcfintrariHm  rejpondit,  de  tiftAment.^ 
m6.^  Dcc|^ratilrfe<cttiidd9  <}ttaadoaliqua  alia  cx- 

ccrepupillarcm^ita  C:i(\ttnf.ind.l.inteftamento,L  i; 
num.^.infinX^Mtefiarn.milit.^inconf  i  ^.fikeui» 
tikt^oUfsfid^  Akoa.  inmf%^in;fi9k  Pmit.  iie^hfiL 
3  ^  5.//^iv®art.Jtt|t^flr/;i.i»tiMilOK 
rf^  f7»e)«t^r.Ruin.  md.conf  10  j.n.^.wrf^^  quamvu^ 
lib.x.  ^  Simon.pteet\xsincetef6tjeum,  15.  <^  o^jo^ 
Vt%ttwino/^nf.it6.n,}  Uita eft tfd^^Attrafe^ujkbim' 
Caftrcttf  quando ccitatocgravaircc  fubi^icacu  poft* 
morcemfaaOirciUcuere  ctiatn  hasrcdicacem  f  upil-' 
k. .  Hmi  mkt  liimm  r^ftinitafe  pUpiil«riter  4pfi* 
pupitlov  Sft^  aittu  cpnjc.(5)^ara>^U4A4o  cettctor- 


\ 
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bona  [^eNenite  ari  marculos  doBecitUquts  cibruni 
Mtabit.  ItaRuin.  Nztz ScPixvisukifHfri.  ' 

S^(^QlMuseft  cafus  i^ttc^a^ii^ 
quabUo  Tcilicct  tcftator  habcns  treSTjfeIqtjitu6rfi« 
IioS|(iuos,^ubct^s>vcruouni  puberemi  dnos  Ter6 
im|»ubereS}^uos  bmn 

ititiM  hoc  cafureciproca  ebBtitf^i^^upiriar^^tii 

iutcr duos fihos  fmpubcrcs  ?  Et  non  confrftcrcfcrii 
pfcruncBartol.i7}i./.L«rff^.».8«  jl^ibi  AIcz.JaCRi- 
fah,iix.iL  Alcizt.n  f6.Bcr  Zaf il.  t^.  fiff*  xjoi  amb<i 
te'(^ant:ur,cflccoinmancm  opinioricm  Arctin.  inL 
i^m  hociure,n.6.J^cvulg^indJJnieJlf(menu,Uiim 
iiHm.^,C,4»tefi4^ment^miIh,  jSalieim*  BcBed;  htttifk 
'kaynutfUsJn^uerh.fiAbfyj  Ubers^Ml.intit.  BffVi*' 
hquay  fubjltt  nfhn.  ij.de  teftani.  Hanc  quoquc  pro- 
barunc  Zar&  Leo.i;?  traBat.  ide fubfiitut.  in  tit.  dt^ 
/  ftciprdc/iUey  Hum.jS  JnfinJfie^numj^^^Motrgattut^ 
toiimotifuhr,  quortratio  fcrvandjBarqualicatisitt 
iocumhabcc.quandoduocxtnbus  ,  vclquatttbc 
lBi$c1tVipub(^gsy£e^^^  unuset^ooliKlt  c;fl 

Ife^ubw  ^riqd^  quandounuscx  duobus  efttim* 
pubcs>&alius  Ycialirpubcrcs»rcciproca  noa  coB* 
tiaer  pupillatem^if  IJumhoc  iurt.  £f g6^&  quaBd^ 
dtfbfundiftTpaijei^^ir^afliTpuberes  Qoa 
dcbccpofrc coacinfrcpupi!larcm.  Concrariamo'* 
pinioficno ,  qaod  fcrliccthacc  reaproca contineic v 
pnpillarem  inter  Itnpubetes^probarttBt^^Giiltciau , 
K^yn.Sc  Albcr  diS,  l  Ltm^s ,^in  diS. L  intefis-i 
tnento, ^  ibidem  Bald.»i^w.  7. ita  c^  Aagcl.  InccpfiU 
j0%Tefiaterde  Vmiiajinum. ).  JEtdei^aciaftt  (peci^ 
fT^  veri  r^ondf tNComenCl»  drtimfi ii  lef.  futuMi 
Ktlianc  opinioncm  vcr^  fecucLScft  Bmaa.  Cofta^ 
/77  d.  c^pfi paterjn  j  part.  i»  verk perfonn,  num-  ^.  fei 
m^HminmKj.  Etfiq\iid6mn)0tifimtir^iicidteita* 
corpixiumicurfccific  duas  &bfticut;oues  y  uuan$ 
.    ;  *  ^      '  Sk^    ^  P^h' 


jfkiizm intcr pubcrcs.  Qija:  fanc  coalidcratio  jtn 
BoocfttsamtcAafot^esiVcL^aaiaoi  ifl^  oauus 
filtte  ^miil  aoica  Ycrbomio  tfra^ia  xcciprocd 
iubfl^tuiti  EtidcoLcet  pupilliriscoiiTeaiatipt^ 
impubercs  &  fideicommiiT.  ioter  puberes:  attamcn 
fOfillfuiSiipoadapucaiioccipiilheres  &  impuhe^ 
f es. .  Nec  ^icMdom  eftstettacorem  ▼ala^fle  &ccre 
duas  rubftitQtioncs.fed  unam  taotum  interocnacs 
j^tb^filios.  Dcclaracaxbiccarusjttrlocam  non  ha^ 
|>coc»  qOaiidb  ipfiimpubecesfaiflentcosjan^  iO 
iBftitucionc.  Nam  tunc  & in  reciproca  prsrumc- 
feocarcojijttn(^i|aTPcaQ»&  corum  rcrpc6lu  reci- 
jmiqicoocioecetptipillarem ,  ita  Bartol»  mdXlM^. 

JiuynutiiiSide tiJlamA  Lto  ind  rttjfereci^oc^iKum. 
4^%  JUldu3iteKt.l.cohAredi^^.quidifcr$$m»ffide  vi^^ 

ii^pupm.fubftiL  Ethoccafa  locom  .oooJhabcc  ra* 
ciofcrYaiidasarqualitatiSyCumteftator  ea  conjun* 
diooedaoramimp.aber9m  io  iaftitatione^ 
icofcnt  eosfelle  feparadm  ab  aliss  paberibos  yo* 
care  tc  ioTicem  foccedere.  Ef  qao  intelligimus 
CcirarcconfidcrationemRipxm^  LLuciue^  nu.  i 
%ierffediuMdiMfe^  Alciac»  ikid.  nnm^  |  o*  wffmim^ 
f  aiacommooi  receflbniat,Teitiaseft  cafas^quap 
^dotcAacorinftimic  trcs  bxredcs,  oemp^  duos  fi- 
Uo^in^bacs.  &tcrtiumcxcraocumimpubcrein0 
&cco$ioTicem  fublticaittlioceijamcafii  illa  recU 
procaaoo  continebit  pupillarem  inter  duos  illos 
impubdltcs4t^cnfic  Barr.  in  confil. )  7.  AnnuceHmdi 
Cujlr,  nu^^M.  apenius  Salieec.&  Romao.  iM 
dLlMUfieuoeniefUii.Ced.de  ie^Am.mitii.  ImoLimTt^ 
Raynutisi^y  ^  ibid  Alcx.Jiniw.  1 1.  &  Jaf.  num.  14.  & 
Alciat^AiM''.  x^.  Hanc  qaoqae  probaruntEoiao* 
Qo(bLmd.e.fpMter,in  j  .pMr$M  verkperfenie^ nu.  i. 
4^t^m^in  6^KmtkJji^dnfj^,n!$ma^M.w^^Sc 

'  hoc 


\  '  -m.  ^ 
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^    T/V.  XXlILde  redproca fuhlihuttone.   .  8^ 

\itt  ctfa  locum  habcc  ratio.  d.  l,  iam  hoc  iure ,  d em« 
pcfcrvaQcla:a;quaIicacis.  ^Jqq  cnim  unic;!  ipfa  dc-' 
ccrminario  a^qualiccr  dccerminarc pntcft :  cum ex« 
traoco  fubilitui  non  poflic  pupillaciter.  Ec/imile 
cgrcgiumrefcrcRuiQ  i>///.r<?;a!7?3.;;.r3. 

Coacraciamitaqueopinionem  maic  j>robaruflr 
BalA  ind./.inteftam,la,i.C.detefl!$m  mslic.  ubi  &  A- 
retia.  fibi patom  conftaQsidcm aflcruit :  &  fecutuS 
c( I:  Ripa  in d.l  LuciHiyTium.  z 4  verf.fed rrr/i. Ean dcm 
probarunt  Aojjel.icc^n/ jo7.Vafi]./»/r^n?  de  fuccef^ 
Jionum  creatione  Ith  j  ^ Mi.de reciproca.nhm.^,  ^ 
Hippo  Riminald.i»/./>r^ai^^^i ,  num,  61%.  C.deim-' 
fuber.ij*  aliii  fubflit.  Horum  racioncs  levcs  funt. 
Non  cuim  tcfiator  coniidcravit  tiaruralcm  aitc(llu> 
poftcaquam cxtrancumcxsadmifcuit.  Nccctiam 
dic:  pocrft  mixcunmperfonx  cxtrane^  collere  fi^ 
liis  quo  d  cis  lcx  conccflic ,  /.  hacconfultijpmaa ,  5.  eM 
imperfeclOiCod.de  teflament.  quia  noftro  in  cafu  noa 
appareclcgcm  conccinireiUc  hhi  dicancur hoc  cafu 
rcciproce  pupiliariccr  fubfticuci.  Declaratur  hic 
cafuS)  utlocumnoQ  liabeat »  quando  cpnjcduris 
conftarct^ccAacorem  fub  hac  rcciproca  f;^a  etiam 
cxtraacoivoluifle  comprchcnderepupillaremrfic- 
Uti  defcndendo  AIcx,fcripfcruQt  Dcc.&  Curc  Jun. 
ir% lprecibt$iyin fin  C.de irnpuber, ^ alifs fubflit. &  fi co 
lociRiminald.Jun.diircatit. 

QQartuscftcafus>quadopatet  teftator  inflituic 
duosHiiosimpuberesquorum  unus  cratcmaaci- 
patus:aItcrvcr6inpoccftacc  >  &  cosiavircmfub- 
flicuit :  Dcinde  emancipztum  adopta vit. Vel fi pa- 
tcrinftituic&iaviccmfubfticuitduos  impubcrcs^ 
quorum  altcr  crat  illegitim^  nacus ,  quem  deindc 
lcgitimum  fccit.  Hoc ctiam  ia  cafu rcciproca  hxc 
Doa  concincc  pupillarcm   ita  Bartol.m^./  Lucisi^t 

ibi  Alex.  num.  i  j .  Jaf  num.  1 5 .  Ripa  num.  19, 
Aicizt.num.ii.  &diiigcatcrbaacdcfcQdic  Lco.m 

Ggg  traa. 


1 


r. 


?J4  tjhJ.defikhri.VoluHtdf. 

tf0S.defuhftifutintitMreciprocM,num. 79,  Eftmsi^ 
sifeftaratio,quiatemporc  conditi  ceftamcnti  ad- 
cratimparitas>quaj  piipillarcm  impcdicbat.  Non 
cnim  pupillaris  ficri  potcftcmancipato  &illcgiti* 
mo^qui  fub  tcftatoris  potcrtatc  non  funt.Ncc  AifE- 
cit,quodfupcr7cncritparitas,  quia  id  non  cfficit, 
utdictpoflit  tcftatorc  co  tcmporc  quofccittcfta- 
jnentu  fcnfiflc,quod  fub  ca  rcciproca  contincrctur 
upillaris.  Nam  ad  conjccfturandam rcftatons vo- 
untatcraconfidcratur  tcmpus  ipfum  ,  quo  tefta- 
'mcntnmipfum  faciebat,  ficutl  au(floritatc  Socin. 
fcn.  Porro,  cumfupcrvcnitparitas  antc  mortem 
ceftatoris,  cx  nova  fupcrvcnienti  voluntatc  vidc- 
tur  pupillarishasccomprchenfain  reciproca,  noa 
autcnaexmcnte,  quat  crat  temporcconcfiti  tcfta- 
mcnti.  Dcclararurprimofaiccafus,  ut  locumnoa 
habcat  quando tcftator  ftatim  copfeAo  teftamcn- 
to  cmanciparum  adopta vit,  vclillcgitimum  fccit 
legitimum.  Nam  tuncprsefumltur ,  quod ,  quan- 
do  Confccit  teftamentum,  habuerit  animum,  ut 
fub  ca  rcciproca  contincretur  papillaris.  Ita  de- 
^clarant  ArciiB.&Ripa/«^i5. /.L«r/w,»«»:i.  50. 
ibid.  Alciat.  nu.  7  5  .verf.quidfiin  continenti^  &  Lco. 
•i»  locfupra  aUegnto.num.  8  5  .Earationc  motus,quia 
^exbis,  quarfiuntin  continenti  ,  declaratur  qualis 
fucritanimus  prxcedcns,  l.fiventri»  ubi  Bart-^^o 
frivrleg.  Credit. 

:  DccIar:vtncfccuBd6,  ut  locura  non  habcat  hic 
"cafu$>qu/iridoteftamcnto  adjefta  fuiflet hasc  clau- 
•fula,pupillaiiccr&  pertidcicommiirum.Nam  tunc 
^figoiticavit  teftaror^fc  tunc  habuiflTe  animumad- 
'^ptaQdijvellcgitimandi  filiumratq:  itafub  careci- 
procacontittcreturpupillaris.Ita  poft  Bartol.  Imo- 
Jam  &  receDtiorcs  doccntRip./;^^./ j  i.^ 
%1ciat.ft.57, 

*     Dcdaraturtertid,  ut  non  proccdat  hic  cafui. 


ftt.XXIIlde  rectpYocafuhJlimtont. 

quandoaliquarextant  conjcdlur^,qii5e  volucrittc- 
Itatorfub  rccij>rocacoatineripupillarcm,Bal(d.i7J^. 
^Lin  tejiamentoJx  i  q.^.C  deteftftrnent.fti^ilit.Kzzi.  i7t> 
d.LLuci(if,numAzAi\^2n.f  i  .injin.^  Alci^t.  n.  96^ 
Quifltus  clt  cafus  >  quando  tcltacor  inttituit  ciuos 
lilios  impubcrcs  poctionibus  ina:qualibus.  Hoc 
m  cafu  rcciproca  continct  pupiliarcm  :  cum  ioae- 
qualitasportionum  hSimpcdiat  pupillarcm,  BarCv 
#»^./.L««<^,».ii.Ripa»,3  5.&  Alciat.».40.  tcfliaa- 
cur,omncsfcqui  Baitol.idcmaffirmavit  Zaf. i  x. 
Scxtus  crt  cafus ,  quando  tc^tator  ihftituir  duos  fi- 
liosimpubcres,  &  cos  ita  limplicircrrccipracefub- 
ftituit:  Ecfiunusfiliorum  hiercs  non cricalccrum 
fubilituo.  Hocin  cafudubitataranpupillaris  con- 
tineaturfubrcciproca.  Rcccptaopinjocft,  pupil- 
larcm  non  cootincri  vigore  xcciprocx :  &  fic  noa 
ciTe cxpr<;fram  pupillarcm ,  fcd  compra^hendi  caci- 
tam  pupillarem  m  cafu  vulgaris  cxprcfTa: :  Ec  pro- 
I    picreahajctacitapupilUrisnon  cxcludit  matrcm^ 
I    B^itAnLLuci(44yVih{  hXzx.ntim.i  ^JaL».  ij.&com^ 
i   «anuncm  cflc  teftaturibi  Ripa 40.  Idcmfcri- 
I    f^^tvini K\tx.intprecibu4,colpen.C M impub.^  Aliii 
I    y«^7^i/«/.&  ibidcm  Riminald.Jun.  ».^17.  Guliclm. 
(    J& tvicA.  inc.Ray nutitiSyin 'verb.fi abfq^liberps  y  iL  z.in 
aitMpupillar.num.  1  oi.tleteftament.  Sc  ibidcm  Bc- 
rous  num  488.  Cxccrumapra^dKflisdiflTcntit  Dcc, 
indici.LinteftamentOynum.  i  %^.C  de  teftament.  milit. 

in  diSi.l precibu4,num.  10.  Cod,  de  impuher.  Qf*  aliii 
yi^i'y?//«/.quiquidcmfcripfit,ncgarinonpo(rc,quia 
vcxvcrbisgencralibusrcciprocse  dcmonflretur  pu- 
jiillaris.  Erg6crit  cxprcfli  virtutc  rcciprocx,  noa 
autcm  tacica  comprxhcnfa  in  exprcifa  vulgari  , 
quia  cxprcflum  facit  ccflarc  tacitum,  /.  cum  filio^ 
5^.  i.  ff.de  ^vulgar,  ^ pupiUar.  fubftitut,   Quje  fani 
Deciiconiidcratio  veranoneft,  ut  refti  animad- 
ycit\t,prAcitato  in  loco  Ripa,  quia  rcciproca  tunc 
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dcmumcontinctpupillarcm  cxprcflam  mbis  g!* 
iscralibus.qaaodo  cft  fimplicitcr  coacepta,  utfire- 
i[latordixit:  Irkftituo  fiIiosimpubcrcs>  &cosia- 
Viccm  fubftituo.  Ita  pvohat d.l.Luciu^y  wrf.alittr^ 
&ibi  glofTquam  fccuti  funt  Earc.  &  rcliquifapra 
.  ©ommcmorati :  fccusvcr6,  quando  reciprocacft 
rcftriftaadctfumvulffaris:  nam  tuoc  vcibarcci- 
proca:  non  lunr  amplius  gcncralia.  Cum  cnim  Ycr- 
bumfpccialc  (inquir  Riminaldus  Jun.  prAcitatoin 
,loc$.) adjiciturgcncrali,rcftriDgit  ipfius  gencralis 
fif^niEc^tioncmJfedfiadiiBiafuf-^uhiBzwf.profo^ 
c/(?,&fcribuDtaIiiabipfo  Riminald.congclli.  Eft 
itaquc  concludcodumhanceflcpupillarcm  tacita 
icomprxhcnfam  fub  cxprcfla  vulgari.  Ht  qua?  qiiidc 
diTCifum  habctcfFcftum  ab  capupillari ,  quaecon- 
'tinctur  fubrcciprocafimplici.  lila  enimccmprac- 
hcnfa  fub  rcciproca  ez^Iudit  rrtatrcm.  Cum  dicatur 
cxprcflavcrbis  j:jcneralibus  ,  ut  fcribunt  glofl^  & 
'B2ZZ.ind.l.Lucia4,(^  alii  fupraalUgati,  Hzc  vcrd 
pupillaris  conipra:hcafa  fub  vulgari  matrcm  non 
cxcludir,ficuti  tradunt  Bart.m  /.  t.n.  4.1  ff.de  Tjfdlgaf. 
^pupillarfubjlit.  Eftprxtcrca  hic  animadvcrtca- 
dum.aDd.  rcprcheodi  Bartol.  qaod  fibi  parum  c6- 
ft  a  n  s  vi  d  c  at  u  r,  C  u  m  1 .  ntim .  4  4  .jf.de  ^t^lgaf.  e$* 
pt^pillfuljlit.  fc:iptum  rcliquerit,  matrcm  cxcludf 
pcrtacitattipupillarcm, quando  rubftitutuscftal- 
terfilius  ipfius  tcfiatoris:  ficqUc  fratcr  pUpilli :  & 
Bart.illb  in  Ibco  icci^ti  funt inuufheri  prope.  Et ta- 
mcn  B.\n,ind  i  tttciMin.  1 4.  contrariumdocuitl 
cum  dixit^matrcm  non  cxcludi  tacita  illa  pnpillari 
comprarhcnfa  fub  vulgari  fafta  rcc!procc,c]ua*  qui- 
dcm  faclacfl:duobusfiIiis.HancBartoIi  rcpwgna» 
tiamconciliarcftMdurr  Jafonf;?rf./.I.^ci^,».  i 
ibidemRipa  n.^^o.^verf^.rej^ondetyiivL^  cft  probarC 
fecundso;  ilJam  Jafonisconcihationcmjqua^^firc- 
€ti  pcrpendatur ^  non  lacisfacic :  cum  di^ercntiam 
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verbalcm  inccr  unam  &  alteram  pupillarem  faciac. 
Scptimus  e(t  cufusjquando  celUcormfticuic  &(ub- 
jlhtuic  rcciprocc  duos  filios  impubcrcs ,  quorum 
jaus  cfl  anniculus,  alccr  vero  crcdccim  aunorum. 
Ecdubicacur  ,  an  ruperycnicntc  pubcrcacc  inillo 
tredecim  annorumcxcinguacurcciam  pupillarisiU  . 
lafac^ta  aoniculo.  Hunc  cafum  &  rubfcqucnccm  x 
dc  induftria  collocan  hic  voluiicum  difpucccuo  aa 
cxcinguacur&fiQiacurhascpupillacis.  Hic  fubdi- 
>^lljngucndi  func  duo alii  (:afus,  quorum  primus cft,  ^ 
q^ando  in  illo  a:cacc  majore  fupcrvccic  pubcrcas 
^  xnorcuoccftarorc.  Hocin  cafurccepca eft  opiiap » 
haoc  pupiilarcm  pon  cxciogui  rc(pcdu  anniculi^ 
Icacommuncm  crtc  opi^ioncm  &  vcriilimam  cc-  ; 
Itacut  Ri pa  in  d.l.Luciii^ynum.i  5  .AIciac.;;«;w.  3  \ 
'Z?Ai\isn.io.zfcrf,4rr}pIt/iturfrimo.Sc  ibidcmi»  traSi, 
defubftit.intif  dereciproca,n,  7.  verfquidautem^  fic 
&  Lco.  in  traSi  de fubfttt.  in  tit,  derecsprocaynum  jo.  ^ 
caci^ratiopra:cipua,quiainxquaIicas,quxcafuc- 
vcnic>  non  eft  coofidcrabilis  >  2  de  fideicommijf.  ubi 
TL>tc.C.detranfa&ionib'  Ac  hic  cafus  cvcnic,  quia 
icaunusac  alc?rdcccdercpocc{V.  Noncrgoconfi- 
dcrari  dcbcc  ini^qualicas.  Ec  pracccrea  ff qucrccur 
quiddam  ablurdum  &  coatra  tcftacoris  voluncatc. 
Namfiogamus  tcitatorcmhabcrcquinque  aut  fcx  \ 
fihosimpubercs  ,  quorum  aliqui  ^  ut  necc^Tc  cft ) 
funtminorisa*catis  1  &  facilius  petvcnicnt  ad  pu-^     *  . 
bctcatcm,  quamajii,  fidiccmus  cxpirarcpupillaiC 
,  ,  fub(tiiutioncmiIlisada:catcmpubercmpcrvcncis/  , 
fcqucrcturhocabfurdum  &  contrapacris  volunta- 
ccm,  qui  voluitcosinviccmpupiliariccr  fubftituc-  ' 
rc,ficuci  ctiam  xcSc  confidcravic  Ripa  in  dicl,  l.  Lu- 
ciu^,ntim.  z^.verf    Bart.dscit.  iccundus  cit  ca* 
fus,quaodo pgbcrcasfupcrvcnit  vivo  ipio  tcftato* 
re.Hoc€tiamin  cafureccptaadhuccftopinio,  pa- 
pillatcmq^o  pjcticgui  quoaa  impubcris  pcrfonam. 


Digitized  by  Google 


$5  8  lih.ldeuttm.yotuntatl 

Ita  fanc  communcm tettanturRipa  &  Wchr.fupr/t 
eomtnemorHti.  Verum  aon  parum  dubia  vidctur» 
cum  &  aS  ca  diircntiaot  Ravncrus,  relatus  a  Barto- 
\oind.l.LHcit0jnum.9  &Ptul  Lco.  inUcp fupraal- 
iegMtaynum. 6 ^ .qnirationihus  &  argtriricntis  Zafii 
&aliorumdiIigcntcrrcfpondit,  fed  fortc  dcfcndi 
potcft  communis  a  Lcbnii  aigumcntis,  <juando  tc- 
itatordicaturvoluiflcdcccdcrc  cum  codcm  tcfta- 
mcnto,  quod  fe  vivo  elfcilum  crac  nullum.  Ofta- 
vus  cft  cafus,  quado  patcr  tcftator  duos  impubcrcs 
inviccm  fubftituit:dciGde  unum  crr  acipavit ,  cum 
incjuspcrfona  cxtinguitur  pupillaritf  fubftit«uio> 
Lcoi?Arcdi^^.cum filtA^jf.de vnlg.f^s^ pupiH. fubfiit  qua:- 
xibur  ao  cciam  cxtio^a  fit  in  pcrfona  ahcrius  rcrcn- 
iiinpot-ftatc?  Rsccpca  cftopinio  ,  quodcxtiii- 
guaturin  pcifona  utriufquc.  Ica  communem  cflc 
ccftaturRipa  wflf  l.Luciu^ynum.  2.6*  jf.de 'vulgnr.  ^ 
fupiH.fubftit.  Sc  ibi  Alcia- .num.  j  i.  &  Zaf.  num,  1  j. 
&  idcm  in  tract.de fubftitut.in  tit.de  reciproca^num.^. 
&  Lco.  intra^.dereciprocaynum.  7^.  ^yy.  Hanc 
quoquc  probaruntDcc.  ^  8.  wr/7iif- 

utergo,(^inc&nfiL  j^^6.  num.  y  ^ibidewcolum.ulfn 
JeclaratPsLVLl.  Lco.  ind.traB.fulflhut.indjit.dereci' 
froca  fubftitutipne,num.j6.  muha  hac  pro  opinioBC 
alFcruncur  argumcnta  ,  quibus  dilrgcdtcr  fatisfii- 
cit  Ripa prncitato  in  loco  ,  qui  quidem  fecutuscft 
contr»riamopinioncm  Bald.Angel.ComcnC&Ja- 
fon.quod  im6  non  ccnfeatur  ext»  nita  pupillaris  fa- 
iJtafilio  rctcnro  in  potcftatc.  ExiftimatMcnoch. 
iib.^.pr&fuwpt.6o  nnm.  54.non  cftc  rcccdenduma 
commi3fli,q'iia  in  reciproca  confidcratur  paritas 
'&;^qualitasnonfolHmrcmporcquo  tcftator  con- 
fccic  ccltamcntum,fcdctiam  tcmporc  cju$  mortis, 
argum  <i.inextraneiSy  inlnftit  de  hAredum  qualit. 
diftirent.  Ethoc  quidcm  nc  fadlo  fuo  tcftacor  vi-? 
4c4?aria«equilHcr  difpofuilfc  ,  macciiamquc  ,in- 
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^idia»  &  jurgiorum  inter  fracrcs  prxfhciffc.  Ica 
confidcravit  Alciat./rx^tf^^^^rp  j/j/<?r<?,  poft  Cardi*  , 
nalem,qucmrcccnfct.  Nccrcpugnac,quoddicc- 
bant  Arcrin.  &  Ripa.  a^qualicarcm  coniidcrari  in 

«crcationc  rcciproca: ,  noa  auccm  ia  coofcrvatio- 
xie.  Nam  refpondctur  antc  morccm  teftatoris  di« 

.ci  fcmpcr  ccmpus  creacionis  rcciproca? ,  cumfo- 
lumtemporccjusmortisrccipiac  pcrfcdtioncm  5c 

^gitur^Ccd.dccAdHctoll.  Ec  idco  emancipando u- 
Hijum  cjc  fihis  vidccur  mucadc  vohiricaccir»  :  aiqac 
icapupihiircmextiQgucrc.  Ec quodfubjuagic  R^- 
pa,  quod  iicuci  fola a^qualitasfupervenicos  aon  in- 
iucic  rcciprocam  pu}>illarem  ,  ica  ccontra  diccn- 
dumcft,  fupcrvcaicntemina^qu.  licaccm  non  col- 
.  lcrc  ipfam  reciprocam  1  ut  idcm  opcrccur  oppofi-  * 
'tumin  oppofiro,  quod  propoficum  in  propcfico^ 
leg.ultim.Ueleg.^.  Nam  ^cfpondccur  ,  quod  fuper- 
vcnicusarqualicasnon  cfficic ,  ccUacorcm  tcmpo- 
re  tcltamcnti  voluilfc  pupillantcr  rcciprocc  fub-  - 
Iticucra  ,  atquc  ita  tcftamcncum  nou  poccfl  di- 
Aci  concincre,  quodccflacor  difponcrc  noluic:  fed 
ciivcrfumcft,quand®  fupcrvcnitin4rquahcas,quia 
hoc  cafu  pracfupponifur  in  ccltamenco  compre-  ^ 
hcnfum  fuiflchancrccjprocam  pupillarcm,fcddc- 
,  indcatcltacorc  fublacam,  cmancipationcuniusfi-  • 
Jiorum.Rurfus  c«nfidcrat  Mcnoch.  dsci.  loc,  quod  i 
cum  pro  conftauci  omncs  concedant  >  rccipro- 
cam  duobus  iplis  fihis  jmpubcribus  fadam  ab  i- 
wniiio  ufque  cond\ti  tcitamcnci  contincrc  pupil-,       "  . 
larcm  in  pcrfonam  utriufquc,  dici  minimc  po-  • 
telt ,  quod  cmancipando  unum  fublata  fit  pu- 
pillaris  faAa  rctento  in  potcitate  »  quia  cen- 
fcrctur  fublata  fola  tacita  voluntate  ,  qua:  ad  ' 
tollcndum  tcitamcnrum  &  dirc<Jtam  iiiltitutio- 
ncm  aoa  fuffitit;>  /.  (i  ifire^  ubi  B^tt.  de  leg,  z.  &  fi 
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facis  fi.tin  adimcodis  collendisq*,  lcgatis  3  qua?  nndz 
Toluncatc  coUuncur.  /.  z.§.uh.pum l.fiq-ff.  de  adimen. 
lega.  Dcclar^cur  primo  hic  c;)fas>uc]ocum  noD  ha^^. 
bcr>quandoccitacorcoa£lusiiliumiprmii  emanci- 
pavic,  NamcuQcnon  pr«efumicurmurafle  volun- 
taccm,  quam  habuicccmporc  condici  tcilamcnti, 
srg.l.fid€icommtjf§  Jirem,ffde  leg,  remlegatd^ 
f.deadimen.lega.  ubiicgacum  non  prrerumicur  ad* 
cmpcum  alienacione  ncccflicatis  caufaa  teftacorc 
fada.Hanc  dcclarationcm  probarunt  Barc.  &  rcli- 
^ui:  ficucicommuncm  ciTccrilacurRipam^. 
(iu^^num.ij.Sc  cam  probavit  ibi  Alciac.i^M.  54.  qui 
contrariisAngcl  &  Jafon.  argumcncacionibus  fa- 
tisfaciunc.  Eccommuncm  fecutifuac  quoq;  Za* 
£us  in  d.l.  Luciu^,num.  x  z.infin,  ^Lcon.  in  tra6i.  df 
fuhfiitut  in tit,de  rectfroca^num,  78.  Occlaracur fc- 
cUDdO)  uclocum  non  habcat ,  in  reciproca  fada  a 
milicc^quaepcremancipaciOQcm  nocxpirat,  eciam 
iapcrfonamcmancipaci,cumm  lcspo(&t  emanci- 
pacofuhlticucrcpupillariccr,//wi/^^/M,$  exh&redat. 
ff.demilitariieJlamentOiit2,dcQlsitSLt  &aliccc.  ind,  L  in 
Ufiamen.la.x^  i.C.de  tefiam.milit,  qucm  abimpu- 

gnacionibus,Alcx.dcfcndicRipamrf./.Zr»ai^^*».i8, 
Nonus  eU  cafus .  quando  ccftacor  fubfticuic  duob. 
iiliis impubcrihustn retamcnccrta.  Hoc cafu ad- 
buc  rccipioca  contincc  pupi.Iarcm.  Ita  multorum 
''  audloricatcicfQondicMcnoch.i/i^(?;s;/i7.  j6^'nHP9. 

Tcrtium  cft  hiijus  diTputationis  caput  de  fubfti- 
tucione  cxcmplari  ,  an  comprehcndacur  fub  reci- 
^roca  ex  pra:fumpta  mcntc  teltatoris,   Hoc  in  ca- 
'  puc  diftinguo  una cum  aliis  Dd.aliquot cafus, 
Pnmuscll:,  quando  fafta  eft  rcciproca  duobus 
^iliismajoribusmcntccaptis,  velfuriofis;  hoc  ca- 
''^fu  reciproca  continct  yulgarcm  &  cxcmplarcm, 
Tulgwcm  fciUccc  uf^uc  ad  h^rcditatis  aduion  cm  j 
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dcinde  hsereditace  adica  exemplarcm,(icuci  omaes 
fcribunc  Barc.  in  LLucitis^nHm,  1 6.  ff.de  vulg,  ^ pu^^ 
pU.fHhfiit.  i^iW.Ripa  num,  5  4.  Ruin.  w  conf  i  o  j 
i,lib.  PaulXcon.  intraci.  de  fubftit.  intit^de  re^^ 
(iproca.num  85.Riparf./.L««i#f,;?,j 3.^^  j4,ubi  Al- 
Ql^t.hcon  jnd.tit.de  rectproca. 

Stcundus  cfi:  caius^  quando  reciproca  fa(£la  clt 
duobus  filiisiquorum cll  impubcs  (ana:  meQcis,al- 
tcr  Ycro  pubcs  mcncc  capcu$>an  hoc  cafu  concinca* 
curTulgari$  j{)upiilaris6c  cxcmplaris?Recepcama« 
gis  opinio  cf^,quod  concineacur  fola  ¥ulgaris:cum 
pupillaris  non  convcniac  pubcri  furiofo :  czcmpla- 
•xis  Ycro  non  adapcccur impubcri fana?  mcocis :  acq; 
jcainxqualicasimpcdicuBam  9c  alccramiBarc.  ind. 
i.LuciWynum. 16. nbiKifSinu.  33.  communemcile 
opiaioncmceflacur.Ecfccucascll  ibidcm  Zaf  nu. 
ixAnfin.^n.  17,  eandcm  probaTic  Paul.Lcon.i» 
-tmci.defHbftit.intit.derecipracainum.  8^.  &.fiabea 
dilicQciunc  Imcl.Jaf.&  Polic.  ab  eorclaci.  £cqui« 
bus  acccdunc  Alciac,  in  d.iLuciueynum.  3  &  Vafq* 
intracl.de  fuccejf.creat.lib,  x,§,  i  ^  jit.de  compendiof  n. 
num.xi.verfcontrArii^m partem.  Mcnochio  certd 
magis  probacuj;  communis illa fcuccacia^quia  8c  d 
xnagnafitfimilitudo  unius  &:alceriuSy  accamcQcfl; 
«fimilicudorefpc^lu  ceftacoris,,  qui  fublticuciqnein 
'facir.  Nanri  qucraadmodum  lcx  piccacc  quadam 
pcrmific pacn lubUicucre filio fuo  impubeci  pupil- 
.  laricer :  acque  ica  pro  co  condcre  ccftamcncum.  No 
tamcnfimilicudo  eft  rcfpcdlupcrfonarum>.quibus' 
fic;  cum  pubcs  mence  capcus  diffcrac  maxime  aU 
impubcre  fana: mcncis.  Racionibus  Sc  argumcncis 
Imola?)Polici&fequacium>  prxccr  ahosacuCQ  cco 
fpondic  LcoQius  i»  loco  fuprk  allegato^ 

Quarcum cft  hujus  difpucacionis capuc ,  dc  fi- 
dcicommifiariafubfticucione  ,  aa  fciliccc  &  ha^c 
comprchcadacui  fub  icciproca  ?  Rcccpca  cft  fca« 
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tcB  tiaj  ■oQ  com  prehc  n  di ,  B  art.  in  d,  i  Lueiui,  nu.t9l 
ff.devulg^^pupill.fubftitut.  Alcx.».  4.  JaC  num.  19. 
tciUDCurcomaaunemcire  opinioacin^&  Dcmine 
diflrcBcirc.  HaBcquoqueprobaruqc  Ki^^ibinum. 
41. 3cAiciat.        47.  qui  rccepciflSmam  cflcaflc- 
xilit,  ibictiam  Zaf.  ».  1 8.  teftatur  communcm.  Et 
hisacceduQt  Alcx.i»/.  iamhociura,  num,  4.  ^inl. 
^uiplunSyn.x.ffMvfilg.^pupill  fubfiitJxC  inconfiL 
j  3  j^.columpenult.Ub,  1 .  Socia  len, confil.  6.  num. 
i.Ub:^.Dzc»inl  inteftMnent.L  i,num»  ^.'Cod.dete- 
fiament.milit.in conf. zo^ .num. 6*t^ in confiL  z^i-n, 
'^.C\xn.]\iD.inLi.num.6.C.de  impu  ber.  ^  siiis  fub" 
fiitut.  V^tS.inconfiL^z.num.  4  Uh.z,  &c  Gagnol.r» 
7  precibud ,  num.  41  Cod,  deimpub.  ^  aiii^Jubftstut, 
^Ecuquidcmadd.id-iruDCrcxr.^./.WT»  hociure.verfi 
invulgarem  tantummodo  cafumyjf.de  "uulgar.-^  pH^ 
^fillar.fubftitut.  f^text.  d.  L  1.  Cod.  eod  ibi,  in  unum 
*cafum  duntaxar.  Illa  taxativa  cxcludic  alias  fub- 
-fticutioocs  prxtcr  vulgarcm.  Non  ergb  cnRrino- 
-tar  fidcicommilTaria  :  necrepugnat  confidciacioN 
Ki^xindi&.i.LueiuSynum.^i.  &prius Arctinii/^/rf* 
^Dccii  indiSt  l.inteliament.Ia.  i.  num.j  ^.Cod.  dtj 
teftament.  milit.  Dixcruncii  caxauva.m  illam  non 
^cxcludercfimilescafus  gloiV.  inLobAs,  Cod.de prdd^ 
I  minor.  Exclddiccrgo  |  mquic  Ripa)  alias  dircdas 
omnibusnonconvcnicDCibus  ,  non  auccm  fidci- 
commiflTaiiam  ,  quas  poccft  oranibus  convenirc, 
tNoB  ell  vera  ha:c  confidcracip  ,  quia  rcjiciuBCur 
rcliqax  fubfticucioncs  cxcepca  illa  ▼ulgari.  Rc- 
^iusdicipoceft  illa  vcrba  caxativa  eflTe  legislaco- 
rum,ucadvcrcicjaf.i;» /.!.»«;».  i.verf  i^nifi.Cod,. 

-  deimpuber.^aliiifuhftitut.  &mcliuspoccft  proba- 
iifcnccntiahaecearacione  ,  qiaam  poftalios  coni- 

-  mcmoravic Rip.  &  Alciac.  praecitacis in  locis,  ncm- 
pcquocl  verbumfubltituo,  ftti  nacura  ad,  dircdas 
^antum  fi^bliitutiQnesjefcrcuraUon  auccm  ad  fidci- 
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commiflT^trias :  cum  ific  temporis  pra^frntis  >  ncc  tra- 
&mn fucccffi vum  contincat.  Et  pr^Btcrca  non  po- 
tcft  comprchcnderc  fideicommiflariim  ,  qure  fu- 
Turo<ve  ru  pcndet,  ficnim  vcrbo  fubfHtuo ,  nul- 
lum  vctb  mrcfpicicns  tradum  temporis  in  fucu- 
rum  adjecftum  cft,  fii^cicommiflam  cllct  purum, 
&confcqucntcrinutilc  quodeflctadvcrfasmani- 
feftam  tcftatoris  mcntcm.  Namaut  omnes  hacrc-  ' 
desfunt  afqualiccr  inftituti,  8c  tunc  fideiconim  f- 
faria  cft  inutilis  9  quia  qu  I  bet  tantu  ii  cchairccit 
dabir^quantum  ab  co  1  ccipict>/  ahommb$i^»^.  i  ff.de 
leg,i,i^>l  quuiiCod  defolut.    Aut  funtinftitutiin- 
sequal  ti*r :  &  tuncfcquitur  j  quod  qui  magisdilc- 
<5lus  cft  in  inftitutionc,  dicitur  magis  dilcdus  in 
fubftitution  -  >  quod  vcrifimilc  non  cft  a  teftatoDC 
'ordinatum  fuiflc,  /.  Fubliusyinfin.ff  decondUi.^y^ 
demonjlrat.  Eftitaqucrctincndaha:copinio  com- 
•  inunis,  etfi  ab  cacciam  rcccflcrit  Lconius  m  tra^ 
^Hat,  de  fubjlitut.  in  tit.de  reciproca ,  num.  1 6.  Ex- 
•^lenditurhiccalus,  utlocum  habcat  ctiam,  quan- 
do  invicem  fubfticuti  prardidlo  modo ,  gravati 
i^fucruntaltcrircftituccc.  Namadhuc  intcr  fc  non 
dicuQturfubftitutipcr  fidcicommiflbm  ad  cxchi- 
fioncmfubftitutipoftcorum  morccm.  Ita  cxcen- 
ditRipa/»  diB.L  Luciui  ynnm,  ^i.  ff.  devulgt^r,  ^ 
pupillar  fubjiitut.  auftoritate  Gaftrcnf  incon- 

Drclaraturhiccafusprimo ,  uclocumnon  h;:- 
bcat,quandocxaliquibus  vcrbispra:ccdcntibus  & 
fcqucntibus  apparcrc  potcft  dc  contraria  mcntc 
'  tcltatoris,  quod  fcilicct  cotfiprchcnderc  volucric 
fideicommiflariam.  Ita  dcclara&t  Ripa  &  Alciat* 
.  indiS.LLu0iu6y\\lCinum^^.  idc, num.^j.wrf  vtl 
•■'  gxpr&cedentibui.  ^  tbid.  ZaC  num.  1 4.  poft  Caprani 
inconji.ly,  cclum.ult.confertJJifiatertUt^s^nbiCsi^ 
iixzui^ktul^oLQdefideicmrniJp.  , 


844       ^^^*  ^  ^  ^^i^*  Voluntdtl 

DecIaracurrccuBclo^ucIocuin  noa  habeac  in  recU 
proca  fidla iQ  Codicillis.  Nam illa  coacioec  fidei- 
commiflariam :  cum  dirc^las  coBciBcrencD  poffiri 
icadcclaraDcRipa  &  Alciac.mi/.  /.  Luciu6ille,num. 
45.  'verf^AimitAJlfintim.j^yxAterHm^fi.  quiejuf- 
. dcm  fcnccDCia:  commcmoranc  Oldradum  inconfiL 
j Ec his acccduoc Bald. inconf^ z.lib*  5 .  Arccin  in 
conf  5  7.»M/7i.  g.  Cacialup./;?  Lprecihtis,num,$o.C.de 
impuber. Mlii^ fHbftit.]si£,  in L^verbis  ciijilib  nu,  1 6.^ 
ff.de  vtilg.  G uid  Papa?  in q  iy  j .Curc Juji.  in conf. 70. 
w«w.8.^ indiprecfbus.num, 5 6.(^ibifi.  CagODl  ». 
206.  Duraiis  intraS  deArteteJl^ndiy  in  tit,  defubfii» 
tutionib.caHteLix.ldozi»q.i%  num.^SFottizintraS, 
de compendiofa >  in  ypart.  pag.  i  3  ^.atergo ,  C^ephal. 
conf^oi.num. 4:0.  KqnilindJ.Centunojn  j^.part.n* 
60  Leon . in  tra^  de Jub/lit.tit.  de  reciproc^ ,  num. }  3 . 
Cum  Gnim  CoJicilIi  concincrc  non  pofCnr  dire- 
das,dicciidum  cftceftacorem  voluiflc  faccrc  fidei- 
CO-nmiirariam,juxu/5^4w//i,jif.^^/ Trebell.  Ncc 
^:efcrc,quodadje<H;afinc  verba,  qua:  cradium  cem- 
'  poiisindiccnc,quiaiscraftusfaciscxnatura  Codi^ 
CiHorumind  cacur.  Nam  vidccur  in  fubfiJiuma 
tcftatorc  provifum  cfTc ,  cum  apnncipio jure  dirc- 
ilo  valerc  non  ^oixxiuLcHmqnudecedenSy  §.  SaiHmy 
delegat.  3.  Htharcquidcm  declaratiorcrincnda  cll, 
cca  diiFcnciaBC  Arccin.m4^./.'V^r^«£r/x;//i^«d,  colum» 
1.  Joan.Fabri.i;»  §  quaratione.num.  z6^Inftitut  dej 
fupill fubftit.  8c  An^c\.inconfi^9.num.  $.  Bthxc 
quidcmdcclaratioce(rac>quando  rc  vcra  conftat, 
tcftatorcm  voluiffc  fubftitutioncm  in  Codicillis 
f-.clam  valctcjurcchredlo.  Namcuncnullo  modo 
obliquacur,ica  Angcl.m^  l/verbu  civilibuf,  num»  i. 
^  tbidAlcx.  num.%.  ^  Sapia  ind.lprecibm , 70« 
Dcclaracur  ccrtto.ut  locum  non  habeac,  quando  in 
tcftanjento adjcfta fuit claufula  CodiciIlaris,nam 
Dlajopcracur  c^uodrcciproca  iimplicicer  concc^na, 


Tlr.  XXril.  it  redproca fubjlltutionel   8  4;  - 

ficqucdircda  fubftitutio  contincat  fidcicommif- 
rariamjitaFalgof  Caltrcnf&Corn. J?/»/fr»  C.  r 
dt fideicommijj.  Socin.  fcn.  inconf.  6,  colum:  i.  }. 
lib. }  .quos  commcmora  vit  &  fccutus  cll  Galliaula, 
inLCentHrio,num  6  5  .fde^Hlg.  pHpilLfubftit.  & 
it/rf.Angcl.quidixit,  haoc  fuiflc  novam  Baldi  tra- 
ditioncm ,  quam  &  ibidcm  probarunt  Imol.  Alcx.  \  ^  f 
&  Jaf. Iractiamrcfpondcrunt Fulgof  inconfiLj^^. 

Alcxand.  in  confiL  5 1 .  confiL  10 1  ^num.  1 8  Aib.  6. 
'lAsizhtCnptab.}j!^o.Cow.inconf^^^num.6.lib.  5. 

Riminald.fcD.m  conf  n^.num.^^^Aib.  j.  Dcc.m 

conf^ 5 1  .in fin.  Curt. Jun.r» conf^^^.nn. in canf 

t?^^.num.%i.f^idiminLprecibus^numKA'&SS'^*  " 
de  impuber.^  aliis fuhfiit.  locin.]\iQ.inconfi6  6.verf  f 
fedincontrarium^&inconfiSo.num,  5 1  lib.i.Vinf, 
inconf^f.num.i  t.f^Ci^Y tt.inconfiz.n.?j.&conf 
j b 5 .num.^.  Eandcm  opinionem  probarunt  Guid. 
Pap*aE:>5'.  5 1 )  .Ncviz./»  r^?»/,  j  j .  nu?n.  1 1 .  Bcncdift. 
inc.Ra}'nutiiesjnverb.fiubfqsliberf6,iLi.num.  5  j.rf^ 
teftnm.  Dnr2nsintraB.de arteteftMndi, tit.  5 .  9. 
Kuh.inLGa[ifi6,§.quidamreBe,num.  i^.ff.deliber.^^ 
pofthum.ConflsL^iKogCT.intrail.fubftitutionum.m 
tit  decompendiofa^cap  ^.num.^^.  Riminald.  Jun./»  ^ 
^././)r^f/^'/^,»///7J.-4i2.Johan.Bolognct.  ind.L  Cen" 
turiOynum.i6^.Ccph2linconf^io.num.%.&$.  Ec 
harcquidcmopiniofulcitur  cx  tcxtu,  /  ScAvoUijf 
adTrebeH.  qua  ptobatur,  fublUtutioncmin  CoJi-  , 
cillis  fadlam retbis  dircdlis  obliqu  iri ,  cum  alitcc  - 
valcrc  nonporcft>&  jsmconftat  dccaixavolunta-^  ^ 
tctcftatoris,qui  fubuitacrcvoluit.  Cacterumfa- 
'  cilcrcfpondcripotcftjidcontigiifc  ex  benigoitatc 
quadamconfidcratapcrfonafiliiimpubcris,  cujus 
no.nincpatcr  rcftabatur.  Eft  crgo  m  contrariuHi 
jusftrifi:um,ficq}juscommunc  ,  quandoTcilicct 
ccfratillcfavor,filii,qui  cam  benignicatcm  opcra- 
tuiiac^Cutdiil.LScAvola,  Sccttfld6,pcrpcndifolct 
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fext,Lfijratertut49.  Cod.  de fideicommiff.  ubifablll-* 
tutioTcrbis dircdisfadlaobliquacur,  quando  alu 
quibus  vcrbis  conftac  dc  mcnc-j  tcftacoris  fubfti- 
tucncis.  Atquihascmcns^  animusfacis  prrefumi' 
turatqucconjicitur  cx  claufula  codicilIari>quacc- 
ftator  voluitfuamdifpofitionemvalcrc  fccundum 
naturamcodicillorum,qu2Ccft>ut  fit  fidciconimif- 
faria:  Ecgotaliscrit.  Vcrum  vidctur  polferefpon- 
dcri ,  ncgaado  illam  minorcm  propofitionc^  quod 
fcilicetpcr  cUufulamc>^dici!larcm>conllctdcmc- 
tc  tcftatoris  tanquam  vcrbis  dcclarata.  Na  clau* 
falacodicillarisapponitur>utfufUncatur  tcftame«* 
tum in  vim codicillorum,  quando  tcftamcncam  i- 
pfum  corruft  dcfccftu  folcmnitatum. 

Concrariamitaqucopinioncm,quod  imd  clau- 
fulaha^ccodicillarisnon  opcretur,  ut  AiizGtzhxc 
fubftitutio  trahacm*  ad  fideicommiffaiiam,  proba- 
runt  Dtc.ind.l  precibw^n.  \  8  .verfi^  prAdici.conclufi 
CJeimpHb.^ aliisjtitfiit.  S<.Soc\tk.]\xhdnconf,  138. 
n.^Aib.i.  PrimQafFcrturra<:ioiUa,quodappofitio- 
ccliujusclauful«  non  dcmonftratur  voluntas  tc- 
ftatoris:  cum  (olcantha:  claufulo^  fcribiin  tcftamc- 
tiscx  ftylo  &  confaetudine  Notariorum>ficuci  cra- 
dunt  muIticommcmoraciaRipa/V^^.i  Cemurio^n^ 
8  i.e^Si.Ergo  ccfianccprarfamptateftatorismca- 
te  &  voluntate  dict  non  poteft  induftum  fideicom- 
mi iTum ,  quod rcquirit  teftaroris  voluntaccm faltc 
pra:furaptam,/.  cumproponebatHr^de  leg.^^  C^etc- 
rumrcfpondctidcmRipai»^./.Cm«r/(?,^.  83.  imo 
claufulam  codicillarem  in  ceftamento  fcribi  vo- 
luntatc  tcftatoris:  qucmadmodum  multis  ratio- 
Dibus&  Dd.audoricatibus  dcmoftravitMcnoch* 
inconfil.jj.num  i^odib.i,  Sccundourgerc  magis 
vidctur  tcit'l.ult,§.iUudyC.de codicill.  qucm  perpcn- 
ditJoaa.BoIog  ind.l  Centurio,n.i6 ^.Etllpzxplcxi 
;iQcucascft ;  ^^eicius  iic  pcrpcndic  M^aocli.  £al« 

/  coa- 
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conftitutum  cft,tcftatoris  difpo^cionem  valcre  n6 
folTcut  tcftaa)entum,fic  ut  Codiciilisquia  (utind^ 
SJUud fcriptum efi)  connnctvcfn^n^titiaim.  DcbcC 
cr<io  valcic  folum  ut  cei1:amcntum,vcl  uc  CodiciU 
li.  Si  valctutteftamcntum,  tsihil  operabitur  clau- 
fulacodicillaris,quia  teilamcntum  &  difpofitio* 
ncsomnesin  co  comprxhcnfa:  fuam  naruram  rc-*' 
tincbunc^fincaliquaaltcr.-^tioDC)  atqucita  fubftr»* 
tutio  dircfta  non  obliquabitur,Si  vcr6  dicimus  va- 
lcrcjurc  Codicillorum,adhuccft  diccndum,  fub- 
ftitutioncmhancnonobliquari.  Eacft  ratio,quia 
claufulacodicillans  opcracur  folum  ,utilI^di(pO'^ 
litioncs  dircdtaj  jam  prxcxiftcatcs  ,  quibus  adji-i 
ciuntur,obliqucntur :  non  autcm  opcratur,  ucno- 
yx  difpofitioncs  introducaotur  ,  cum  claufula?^ 
quar  acccfibri^e  funt>  non  cxtcndant  principalctrt 
difpofitioncm,C/^;;j. i.rf^/)rjei.  &  rcfpondit  Socio. 
fcn  inconfyn.ii.lib,^,  Acquihoc in cafu claufola 
codicillaris  incroduccre  novam  difpofitione,ncm* 
pcfideicommifrariamfubfticutionc,  qaa^abinitio 
non  tncrat  in  tcftamenco.  firgb  haec  claufula  aihil 
opcratur.Rcfpondcri  poccft,primd,majorcm  ilian^ 
propofitioncmad  rcmnon  confercc.  Nam  facili- 
conccdijXiUS  di(policionem  teltatorisnon  pofTc  u- 
ua  fimul  codcm  tcmporc  valcrc ,  ut  tcftamcntum  j 
&  utcodicilli,  ob  ipGm  rcpugnanciann.  Scddici- 
*mus  ,  quod  &  fi  unoccmporc  valct  ut  teftamcn- 
tum,  ut  M  ccmporcpupilhris  xcacis:  actamen  a- 
liocciam  tcmporc  vaIcrcpotcft,utCodicilli:  cMttk 
tcmporis  mutatio  difpofitioncm  ipfam  muta-^ 
foleac ,  uc  m  fpccic  probac  nocabil.  ccxc.  /. j.^. 
€jui  fideicommtffartam  ,  ff.  de  h£red.  inftitut.  quOv 
rcfponfo  dcclaracur  rcgula  illa  ,  /.  eum  qui  Ades, 
jf.  de  ufucap.  uc  non  pioccdac  ob  tcmporis  varic- 
caccH).  Ica  Bcncdid.  dc  Vadis,  in  tradat.faUen^ 
uarum ,  pofito  poH  illum  Socini  in  reg,  pen.  ftHletit,  t  .^" 


ic  iiogala>6cc.  Prasccrca  cflct p oti ns  diccndam  co* 

ttmconcrarium  ,qaatrcil.opiQioDecii  procedat»  ' 
luafido  daiifttla  codicillaris  eft  litnplex :  cx  quo' 
>ecius  neger  obliquari.Illa  ycro  communiSaquaa- 
lo  claai[ttlaeft  ampla<jttafi  quod  fii;  fideicommifla- 
iam  com^rehendat.  Diftingait  itaque  i^cundo 
oco  Ripa mdAZucius^num.  ^^.acetiam  ind, L  Cen* 
Hm^num.Z$. guodauc claurul^  c.odiciIlai;is  con-  ' 
:c|)taeftperyerba  praffeBtistemporis.EttQBcfub- 
ticutio  hasc^ire&avalcrcDOQpoceft  uc  fidcicom- 
niflaria  cz  ^^oo  BOB  cft  fada  Tccbis  faabeiicibttS  ^ 
raftum  fuiuri  tempotis.  Nqb  eaim  Ib  futuram,' 
iperari  poteft  cum  flattm  mortuo  teftacore  yalct 
icdircda;  ergo  erancfcit  conditio  ,  fi  aonvalcc/ 
ioc  in  cafu)  inqait  Ripa,proccdit  opinio  Decii  9c 
equaciura.  Attt  claufula  codicillaris  coBcepta  elfc 
icr  Ycrba  futuri  tcmporis ,  habcntia  tradum  fuc- 
:el&f um,  ttcpaca>fi  noa  valcCiYcl  valcbic.  Hitc  (a- 
idTerba*fi  noBTalebicpoflaBt  crahiadomBe  tem« 
iBS:fedqaaadoteftatorin  fubfiitatione  recipro- 
:a,vclalia,adjccitmultacempora,tancilla  fubfti^^ 
iicio  continec  &  fidetcommtfrariam ,  fecundum 
lact.  tc  alioa  md.LLucius,  Et  in  hoc  cafu procedic 
ommunisopioio^  Hanc  diftiB(aioncm  &  con- 
iUatioBempriusfeafit&iirobaTit  Cacialup.  in 
fficHmtfmm  y  j  .&  eum  lccuci  func.  ibidem  Cur c. 
un.»«i»45  Sapia^iw». ^3.&  Cagnol.  num.  i^8* 
ic  &  Neviz.  m  conj.  5  5 .  num.  1 1 .  &  aperciusKub.  in 
onfi xf.mtm  t.  tc  Socia.  Jub.  ineonfil.  i66.infin. 
ib.  1.  Dcclaraturquarc6,  uc  locum  nonhabeac» 
^ttando  ceftacor  rrciproc^  fabfticucBdo  ica  dijuc} 
[uos  invicem  fubfticiio  vulgaricer»  pupiUaricer/Ac 
»erfideicdmmiflum.  Nam  tttnc  Reciproca  con- 
inecfideicommiilariam  Ripa  in  d.L  Lucim ^num. 
.6.ffdtvtilg.  &f  upiB.fubJlit.voli  Imolam  iU.  JBc 
lis  acceduBt  ilU  $  ^ttiidem  dixeruot  iB  fabftttu^ 

Hhh  ciottC 


•  Ita  fanccommuncmtellanturRipa&  Alciat.7«/>rit 

*•  €omfnepiorAti,  Verum  aon  parum  dubia  vidccur» 
cum  &  ab  ca  dilfentiaat  Ravncrus,  relatus  a  Barto- 
lo  in  d.l.LticiHf^num.  9  &  Paul  Lco.  inUco  fupraal" 
'  i^^-^iir^j^w^/w.^j.quirationibus  &  argiifncntis  Zafii 
.      '  &aliorumdiIigcntcrrcfpondit,  fcd  fortc  dcfcndi 

j  •.  '  .  potcftcommunisaLcbniiaigumcntis,q^uandote- 
(  Itatordicaturvoluiflcdcccdcrc  cum  codcm  tcfta- 

I     *  mcnto,  quodfcvivocffcdumcrat  nullum.  Ofta- 

Yuscftcafus,  quado  patcrtcftator  duosimpubcrcs 
f      '  inviccmfubftituit:demdcunumca^acipavit,cum 
'    •  ,  incjuspcrfona  cTtin^uitur  pupillarii  fubfhtiuio>  ' 

.  lcohArediy^.cHmf!iji^Jf.dev:tlg.(^pupifl.ful/Jli^  qua:- 

,  •  liMiranctiamcxtiDftalicinpcrfonaaheriusrctcn- 
•  '         iiinpot:ftatc?  Reccpta  cltopinio  ,  quodcxtin- 
*-  •  guaturin  pcrfona  utriufquc.  Ita  communem  cflc  * 

^  ^  lcllzturRipAindlLuciu^inum.i^.ff.de^^ulgar.^  • 

.  -  fupiH.fubJlit.  Sc  ibi  h\c\^  .num.  5 &:  Zaf.  num.  1 3. 

'  &  idcm  in  traS^.de fubjlitut.in  tit.de  reciprocaynum.^. 

ScLco.intra^Mreeiprocaynum.j6.(§*yj.    Hanc  j 
^    /      ,  qUoqucprobaruntDcc.i;>f(?»/j^i.»«;».8.i;er/]/ic- 
.  -  uterge.^inc^nJiL  j^^^.nnm.  y  ^ibidemcolum.ult^ 

tiecUrat  Panl.  Lco.  ind.traB.fubJiitut.indjit.dereci^ 

•  ..    ,         froca.  fubJHtutipne.num.j  6.  muha  hac  pro  opinioae 

aiFcruntur  argumenta  ,  quibus  diligcntcr  fatisfa- 
* .  .    V        •  cit  Ripa prdcitato  in  loco  y  qui  quidem  fccutuscft 
'  contrjiriamopinioncmBald.Angel.ComcnCi$cJa- 
•   ,  ,    ^  foa.quodimdnonccnfcaturejt!n<9:apupillarisfa-  | 
^        '  ,      itafiiio  rctcnro  in  potcftatc.  Exiftimat  Mcnoch. 
.  ♦  '         *  //i.4  /?ri:/«r/;/>r.6o         54.  non  cflc  reccdenduma 
^  '  cornmuni,qMia  in  reciproca  coofidcratur  paritas 

•  /  ^  ^jequalitasijonfolHmtcmporcquo  tcftator  con- 

•  *    '     •  fccit  rcftamcntum,fcd  ctiam  tcmporc  ejus  mortis>  ^ 

r        ^ygum.^*inextraneisyinlnjlit  de  hAredumqualit.^ 
dijfermt.  ^ihoc  quidcm  nc  fadlo  fuo  tcftator  vi-?  ' 
4wuriai3equilifcr  difpofuiflQ  ,  matcriamciuc  in- 
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vidi^  &  jurgiorum  inter  fracrcs  prafHciflTc.  Ica 
contidct^yitAldsLt.prAalleg^to  inloco/foA  Cardi- 
xialem,quccnrcccnfcc.  Nccrcpugaat,qaoddicc- 
banc  Arcrin.  &  Ripa.  xqualicaccm  confidcran  ia 
.crcationc  rcciptoca: ,  non  autcm  ia  confcrvacio- 
Dc.  Nam  refpoiidctur  antc  morccm  teftatoris  di* 
.ci  fcmpcr  ccmpus  crcacionis  rcciprocaf ,  cum  fo- 
lumtcmporecjusmortistccipiac  pcrfcftioncm  8t 
confirmationcm,  /.  i  .jf  detefiament.  &  i  i .  §.  cum  i- 
gttur»  Cod.  dc  cnduc.  toU.  Et  idco  emancipando  u- 
,num  cx  filas  vidctur  mutaflc  Yoluncatctr  :  arqac 
itapupilLrcmextiQgucrc  Ec quodfubjuag^t  Ri- 
pa,  qaod  licuti  folaacqualitasfupcrvcniensnoa  in- 
<lucit  rcciprocam  pupiUarem  ,  ica  cconcra  diccn- 
•  dumclt,fupcrYcnicntemina:qu,  litatcm  non  tol- 
lcrcipfam  rcciprocam  ,  ut  idcm  opcrctur  oppofi- 
tumin  oppo(uo>quodpropoficum  in  propcfico^ 
.  ,leg'^liimMleg.i.  Namicfpondctur  ,quod  fuper- 
Ycnicnsicqualicasnon  cfficic ,  ccllacorcm  tcmpo- 
re  ccltamcnci  voluiifc  pupillantcr  rcciprocc  fub- 
Iticucro  ,  atquc  ita  tcflamcntum  non  potcft  di- 
ci  contincrc,  quodtcftator  difponcrc  noluit:  fed  ^ 
'  .  divcrfumcft,quand©fupcrvcnitin«qualitas,quia 

.  hoc  cafu  prctfupponicuL-  in  tcftamcnto  comprc- 
1  hcnfum  fmflc  hanc  rcclprocam  pupiUarcm,  fed  dc- 
liindcatcftatorc  fublacam,  cmuncipationcuniusfi- 
.!liorum.Rurfusc«ntidcratMinoch.^ic1./(7r.  quod, 
cum  pro  conftaati  omncs  concedant ,  recipro- 
cam  duobus  ipfis  fihis  juipnbcribus  fadam  ab  i- 
^niiio  ufque  cond^ti  tcftamcnti  coniincrc  pupil-, 
larcm  in  pcrfonam  ucriufquc,  dici  minimc  po- 
tcft,  quod  cmancipando  unum  fublata  fic  pu- 
piUaris  fada  rctcnto  in  potcftatc  .  quia  ccn- 
fcrccur  fublaca  fola  cacita  voluntatc  ,  qu^  ad 
toUendum  tcftamcncum  &  dircftam  infticutio- 
ncm  nott  fuflici^ >  /.  [i  ifirc,  ubt  B^rt,  de  Ug.  i.  &  fi 

/  » 
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facis  Rtin  adimcadis  tolIendis<|; lcgatis  y  q\ix nnd^ 
Toluntatc  toUuDCur.  lx,§Mlt,cu7nLfeq.ff,deadiwtn^ 
lega,  Dcclar^cur primo  hic  cafus,utlocum  non faa-^ 
bCi>quando tcitacor coadlus HUum  ipfum  emafict- 
pavit,  NamcuQcnon  prorrumicurmucane  voIuB'- 
taccm)  quam  habuicccmporccondici  ccilramcDtit 
arg.l.fid^icommijf^.firemyff.de  leg.  3.  c^/  remlegatd^ 
ff.de adimen.lega.  ubilcgacum  non  prrerumitur  ad^ 
cmpcum  alienacione  Dcccflicatis  caufaa  ccflacoce 
fada.Hanc  dcclarationcm  probarunc  Barc.  &  rcli- 
qui :  ficuct  commancm  eiTe  ccilacur  Ripa  ind.  l.Lu^ 
(iffSj^num.ij.Sc  cam  probavic ibi  Alciac.AM.  54.  qui 
contrariisADgcI.& Jafon.  argumcncacionibus  fa- 
tisfaciunc.  Eccommuoem  fccuci  fuat  quoq>  Za- 
£us in d.l.  Luciw,num.  i  z  infin,  ^Lcon-  in  traB. d^ 
fuhjiitut  in  tit.de  reciprocatnum,  Dcclaracuc  fc- 
cUDd6>  uciocumnon  habcaCy  in  reciproca  fada  a 
iDilicc>quac  pcr  emancipaciooem  no  cxpirac  •  eciam 
iapcrfonamcmancipaci,cumm  lcspo(Ec  emanci- 
paco fuhitirucrcpupillaricer>//wi/f5 1/^,$  exh&redat. 
ff.de  miUturiieJlamentOiitzdcQhtSLX  talicei.  ind.  L  in 
tfjlamen.la,i^  i.C.de  tejlam,  milit.  qucm  abimpu- 
gnadonibus,Alcx.dcfcndicRipai»  dJ.Luciu^»n.z^, 
Nonus  cft  cafus ,  quando  ceAacor  fubdicuic  duob. 
iiliis impubcribusin  retamcnccrca.  Hoccafuad- 
buc  rccipioca  concincc  pupi.larcm.  Ica  mulcorum 
'  au(AocicaccicfpondicMenoch.i/i^(7;s(/i:7.  i^Zi^nujn* 

Tcrcium  cft  hujus  diTpucacionis  caput  de  fubfti- 
tucionc  cxcmplari  ,  an  comprehcDdacur  fub  reci- 
"^^roca  cx  prajfumpca  mente  ccltatotis,  Hoc  iU  ca^ 
puc  diftingup  una  cum  aliis  Dd.aliquoc  cafus, 
x'^Pnmusc(t,  quando  fatta  cft  rcciprocaduobus 
filiismajoribusmencecaptis,  vclfuriofis;  hoc  ca- 
fu  reciproca  continct  vulgarcm  &  exemplarcm, 

Tulgaccm  fciliccc  uf^uc  ad  ha^rcduacis  adiuon  cm  ^ 
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dtinde  hsereditacc  adica  exemplarcm^ficuci  omaes 
fcribuncBarc. inl.Luciu4,nHtn.i 6*jf, de vulg,  ^ pU'^ 
fill.fubfiit,    iiiW.  Ripa  nurn.  5  4.  Ruin.  w  conf  i  o  5 
).lib.  1.(3^  PauLLcoa.  intTnB.  de  fubftit,  intit^de  re^ 
cipraca.num  S^  Ripa^/./.L^cii^,;?,}  j-C^  j^.ubi  Alr 

'  cut-hcon.in djtt.de rectproca. 

Sccuadus  eit  cafus^  quando  reciproca  fafta  eft 
duobus  iiliisiquoium cit  impubes  (ana^  mcQcis.ai* 
ter  Ycr6  pubes  mcncc  capcuSjan  lioc  cafu  concinea- 
turTuIgah$5{)upiliaris&  cxcmplaris?Recepcama« 
gisopinioe(t,quodconcincacur  folayulgaris:cum 
pupillaris  non  con  vcniac  puberi  furiofo :  ezcmpla- 
xis  vcrononadapcccurimpubcrifana^meocis:  atqi 
ica ina^qualicas impcdit uaam  Sc  alccramiBarc.  in 
i.LuciH6^num.i6.\ibiKifSinu,  33.  communcmeflc 
opiaioncmceftacur.Ecfccucuscit  ibidem  Zaf,  nu» 
.iiAnfin.^n.  17.  eaadem  probayit  PaulLcon.m 
traB.defubJlit.intit.dereciprQcaynum.  8^.  &.fiabea 

.  dilicnciunc  Imcl.Jaf  &  Polit.  ab  co  rclaci.  Ec qui- 
bus  accedunc  Alciac,  in  d.LLuciuiynum.  3  9.  &  Vafq* 
intr/dcl.de  fucceff.creat.lib.  1.$.  i  ^.titdecompendiof  ». 

;  num. xi.verf.contrari^m partem.  Mcnocliio  ccrcd 
.  tnagis  probacuj;  communis  lila  fcQCcnciaj^quia  Sc  fi 

[  magnaficfimilitudo  unius  &alceriuSy  atcameneft. 

.  fimilicudorefpedlu  ceftacoris,,  qui  fublbcucionem 
facir.  Nai^i  qucmadmodum  lcx  piecatc  quad^m 
pcrmificpatrirubltitucrefiliofuoimpubcri  pupil- 
lariter :  atqueitapro  co  condcretcftamcncum.No 
tamenfimilitudo  eft  refpcilupcrfonarum>,quibus 
fic ;  cum  pubes  mente  captus  differat  maxim^  abf ' 

.  impuberefanasmentis.  Rationibus&argumencis 

-  Imolac>Polui&fequacium,  prascer  •hosacucq  u*» 
ondic  Leonius  in  loco  fuprk  allegato^ 
Quarcumefthujus  difpucacioniscaput ,  dcfi- 
dcicommiflariafublticucione  ,  aa  fciliccc  &  hasc 

^  comprchcadacmfubicciproca?  Rcccpca  eft  fco'- 
-  Cgg   5  wnua* 
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ceBtiajBotx  comprchcndi,Ezn.ind.LLuciu4,nu.i9l 
jf.de vulg^^fupill.fubftitut,  Alcx.».  4.  JaC  num.  19. 
rclUcicurcomanunemcfre  opinionem^&  DcmiBe 
difTencire.  Hancquoqueprobaniqc  Ripaibimm, 
41. 5c  Alciat. 47.  qui  recepciflimam  eflcaflc- 
xnicibicciam  Zaf.  ».  i8.  teftatar  commanem.  £t 
hisacceduQt  Alcx.       iamhociutdy  num,  4.  ^inl, 
^uiplufes ^n.x. ff.de 'VHlg.^pupill  fubftit.J^C  in  confiL 
j  }  ^.celum.penult.Ub.  i .  Socia.(en>  m  confil.  &.  num 
iMk^.Uccinl.inteftament.L  i.num.  ^.'Cod.dete- 
Jlament.milit.in confz o  j  num. 6^^:n confiL  191.». 
3 .  Carr. J un .    /.  t.num.6*  C.de impuber.^aliui fHh^ 
fiitut.  Paiii. inconfiL %x.nnm.  4  lih. x.  &c  Gagnol. /9 
./ precibm ,  »m;7^.  41  C(7^.  deimpuh.  ^  alii^ Jubftitut, 
Eciiquidcmaddj6ti(unccexr.rf./.i/»;»  hociure^verf 
in  vulgarem  tantummodo  cafum^ff.  de  zfulgarr^  piw 
fillar.fubftitut.  (^text.  d.  L  1.  Cod.  eod  ibi,  in  unum 
cafumduQtazac.  Itla  cazaciva  excludic  alias  fub- 
fticucionesprxcer  vulgarcra^.  Non  ergb  coiirine- 
-  tar  fidcicommiflaria  :  necrepus;nac  confidcracio\ 
Ki^xindiffJ.LHiius^  num.  4 1 .  &  prius  Arccinii^/V/, 
^DcciiindiS  Linte.1ament.la  i.  num.i  ^.Cod.  du 
teftament.  milit,  Dizcruncii  caxa^vam  illam  noa 
cxcludercfimiles  cafus  gloiV.inL  obAs,  Cod.de prid^ 
'  minor.  Exclddiccrg6(inquic  Ripa)aliasdircdas 
fOmnibusnonconvcnicncLbus  ,  non  aucem  fidei- 
commiflaiiam  ,  qua:  potcft  omnibus  coayenirc. 
Non  elt  vera  h^cc  confidcratip  ,  quia  rcjiciuncur 
teliqua?  fubftitucioncs  czccpca  illa  ^ulgari.  Rc- 
tfliusdicipotctt  iUa  verba  cazativa  eflc  legislaco- 
rum^ucadvcrricjaf /.!.»«;».  i.verf.  i.n$fi.Cod^ 
'  de impuber.^ aitc^fuhjiitut.  &meliuspoccft  proba- 
lifencentiahxcearacione  ,  quam  poftalios  com- 
mcmoravit Rip  &  Alciac.  praecicacis  in  Iocis>  ncm- 
pcquod  verbumfublticuoi  fai  nacura  ad.  diredas 
^antum  fj^bfticuKiQnes  i:efcrcur«non  auccm  adiidei- 
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:  commi(fitrias :  cum  fic  temporis  pra^Gntis ,  ncc  rra- 
ftumrucccflivumcantincat.  Etpr^tcrca  nonpo- 
lcft  comprchcndere  fideicommiflariAm  ,  c\ux  fii- 
turo<ve  tupcndet,  ficnim  vcrbo  fubfvituo,  nul- 
lum  vcrb  mrcfpicicns  tradtum  temporis  in  fucu- 
rum  adjeiium  cft,  fii^^cicommiflam  cflct  purum, 
&  confcqucntcrinutilc .  quod  cflct  ad vcrfds mani- 
'  fcftam  tcftaioris  mcntcm.  Namaut  omnes  harrc-  ' 
dcsfunt  sequalitcr  inftituti,  &  tunc  fidcicomm 
faria  cft  inutilis  ,  quia  qu  I  bct  tuntutii  coharcdi 
dabir, quantiim  ab  co  i ccipict,/  ahommhHf,^.  i  ff.de 
leg.i.  S*l  quiSjCod  defolut,    Aut  funtinftitutiin- 
«qual  t;*r :  &tuncfcquitur,  quod  qui  magisdilc- 
6i:us  eft  ia  inftitutioQc,  dicitur  magis  dilrdus  in 
fubftitution-,  quod  vcrifimilc  non  cft  a  tcftatorc 
ordinatum  fuiflc ,  /.  I^uhlimyinfin.jf  decondiSi.(^  ' 
demenftrat,  Eftitaqucrctinendaha^copinio  com- 

'  munis,  ctfi  ab  cacciam  rcccflcrit  Leonius  m  /r/i- 
Hat.  de  fubftitHt.intttJe  reciprocai  num.  i6.  Es- 
tenditurhiccaius,  utiocum  habcat  ctiam^  quaii- 
do  inviccm  fubftituti  pra^didto  modo  y  gravati 
fucruntaltcrircltituccc.  Namadhuc  inter  lc  non 
dicuiitur  fubititucipcr  fidcicommiflum  ad  cxclii- 
fioncmfubftitutipoftcorum  mortcm.  Itacxtcn-  ' 
dit  Ripa  in  diH.  L  Luciu^ ,  nfim,  4.1.  ffl  de  vulgAr.  ^  ' 
pupillar-  fuhftitut.  auitoritatc  Gaftrcnf  in  con-  • 

Drclaraturhiccafusprimo,  utlocumnon  ha-  * 
bcat^quandocxaliquibus vcxbisprarccdcntibus 
Tcquentibus  apparcrc  potcft  dc  contraria  mcntc 
'  tcftacoris,  quod  fcihcct  corftprchcndcrc  volucric  , 
fideicommiflaiiam.  Ita  dcclaranc  Ripa  &  Alciat.  » 
in  di^.LLuatH6,\l[c,num  4 ; .  iftc,  num.  ^j.wrfvd 

*  exprAcedentibui,  ^  thid.  Zaf  num.  1 4.  poft  Caprnm 
»  inconfi.ly,  colum.ult,confert,l fifiatertuui ^xihiCci^ 
»  ftrcuf.&FuIgof.C,rf^jWwi'/»w/jjC 
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Dcclaracutrccuiido^uclocum  noa  habeac  ia  recU 
proca  fadla ia  Codicillis.  Nam  illa  coaciaec  fidci- 
commiflariam :  cum  dircAas  contiaere  non  poffiCi 
icadeclarantRipa  &  Alciat.i/zW.  /.  Luciu6 ille ,  num, 
4  j .  verf,  j .  Umit.  f/Zf ,  num.  4  7 .  cAterum  c^yi.  q  ui  c  j  uf- 
- dcm fcntcDtix commcmorant Oidradum  inconfiL 
j  j.  Ec his  acccduac Bald. inconf^ i.Hb,  5 .  Arecin  in 
conf,  5  j.num.  8 .  Cacialup./»  Uptecibus^num,  ^o.CM 
impHber.(^Mli(6fubJlit.]^{.inLverbisciyilib  nu.  16^^ 
ff-devnlg.  GmdV^pxinq  ij  ^,C\itt.J\ijx.inconf.jo^ 
num. in,d'iprecfbu6,num,  5  6.^tbid,  Cagnol  n. 
%o6,Duz2,tisintra3 deartetejl^ndi,  intit.  de  fubftt» 
futionib.cauteLii.Boct»q.^2  num.^,i£oTzizintra3, 
decompendiofa ,  in  ypart.  pAg.  i  j  ^.atergo ,  Csephal. 
conf4.01.num. 40^  h(^m\  in.dA,Centu^io,ir^  j^.pt^rt.n. 
60  Lcon.in  tra£l  de fub/lit.tit. dereciprocft ,  num,  j  j. 
Cum  cnim  CoJicilIi  contincre  non  podinc  dire- 
ftas,diccadum  eftccftatorcmvoluiflcfacerc  fidci- 
CO-nmiirariam,juxca/5^4w//«>jff. Trebell.  Ncc 
Tcfcrcquodadje^tafint  verba,  qua:  tradlum  cem- 
poLisindicenCjquiais  tra6lusfatiscxnacura  Codi^ 
CiHorumind.citur.  Nam  videcur  in  fubfidiumi 
tcfUtorc  provifum  cfTc ,  cum  iprtwcipio jurc  dirc- 
ilo  valcre  non  ^otwxuLcumquudecedenSy  §.  SjtiHmi 
delegat.^.  Hcharcquidem  dcclaratiorctinenda  cfl, 
ecfi  dilfentianc  Aretin./;* J./.'V^r^'j#r/v//iii^tf,  colum. 
I,  Joan.Fabri.'»  §  quaratione.num.  z6dnflitut  dtj 
pupill  fubftit.  8c  An^cl.inconfj^9.ntim.^.  Ec-haec 
quidcmdeclaratioce(rac>quando  re  vcra  conftat, 
teftatorcm  voluiflc  fabftitutioncm  in  Codicillis 
t-iClam  valeicjureffirefto.  Namcuncnullo  modo 
obIiquatur,ita  Angcl.m^//.  wr6«  civilibu4,  num^  i. 
^  ibid. aIcx,  nHm.%.  ^  Sapia  ind.lprecibtis ,  nu,  70. 
Pcclaraturtcrrt6,utlocum  nonhabeat,  quaadoin 
.  ccitarpentoadjcftafaitclaufula  Codicillaris,nam 
iJJaJopcratur  c^uodrcciproca  iimpliciccr  concc^ta, 
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ficquc  dircda  fabftitutio  contincat  fideicommit 
fariamjitaFulgof.Caftrcnf  &  Coin.inl.fifrater^  C. 
de fideicommiff.  Socin.  fen.  inconfi  6.  colum.  i.  ^  3. 
lib. ;  .quos  commcmoraYit  &  fccutus  c/l  Galliaula^ 
inLCentHrio,num  6  5  .jf.de^vnlg.  ^  pupilLfubftit.  ^ 
ii/W.AogcI.quidixic,  haac  fuiflc  novam  Baldi  tra- 
ditioncm,  quam  &ibidcmprobaruDt  Imoi.  Alcx. 
&  Jaf.  I  r  a  ctiam  rcfpon dcrunt  Fulgof  in  confil.  4  j . 
Alcxand.  in  confiL  ^i,^in  conjiL  10 1  ,num.  i  ^Mb.  6. 
"Mathcf  J40.  Coin.  inconfij^^  num,  6.1ib.  5. 
Riminald.  fcn.  in  conf.  j  5  num.  48 .  lib.  j .  Dcc.  in 
conf^ 5  I  An fin.  Curt. Jun.r» conf.4^%,nu.6*^ in canf. 
t\s»num.ty^ideminLprecibHiynum  r^.^  5  J»^» 
de  impubeKj^aliis y»i'y?//.Socin.Juo./»  corif  1 6  6.verf 
fedincontrarium^^inconfi  So.num,  j  i.//6.i.PariC 
inconf^  ynum.  11. Cravet./;j  confiz.n.?,.^conf 
;  b  5  .num.^.  Eandcm  opinioncm  probarunt  Guid. 
Pap^af)^'.^!  i.Ncviz.inconf  y^.num.  1 1.  Bcncdift. 
in  f.Raj'nunu^,in  verb.fiabf^liberf6^iLt.  num.  j^^de 
teftam.  DmznsintraB.de arteteflandi,tit.  ^.caui.  9. 
K\ih.inLGalltis,§,quidamri5ieinum.  iS.ffdeliber.^ 
poft  hum.COnttsi^iKogcr. intraS.fubfiitutionum.in 
tit  decompendiofatcap  ^.num.^^.  Riminald.  Jun./» 
d.Lprecihu6.num:Mi.]o\\zn,  Bolognct.  ind.  L  Cen- 
turi0ynum.i6 ^.Ccphzlinconf/^iQ.num.z.  ^  5.  Ec 
harcquidemopioiofulcitur  cx  tcxtu,  /  ScAvoUiffl 
adTrebeU.  qua  probatur,  fubftitutioncmin  Codi- 
cillisfaftamTcrbisdircdlis  obliqu  iri  >  cum  alitcc 
valcrc  nonporeft,&  jam  coaftat  dc  cnixa  volunta- 
tc  tcftatoris,  qui  fubftitucrc  voluit,  Cacterum  fa- 
cilcrcfpondcripotcftjidconttgiirc  ex  bcnigoitatc 
quadam confidcrata pcrfona filii  impubcris ,  cujus 
no.mincpatcr  rcftabatur.  Eft  crgo  m  contrariuHi 
jus  ftriftum , ficcji  jus  communc  ,  quandoTciliccr 
ccfratillcfavor,fiIii,qui  cam  benjgniratcm  opcra- 
turifi  CiiiUt diii.LScAvola.  Scciijttdo,pcrpcndi  folct 
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ttxtJ.pjrAtertum»  Cod.  di fideicommijf.  ubJfabftiJ' 
tutioTcrbis  dire6lisfa(flaobIiquatury  quando  ali« 
qaibiis  vcrbis  conftac  dc  mcnti*  tcftacoris  fabfti- 
tucncis.  Acqui ha^c  mcns &  animus  facis  prxfumi- 
tur atquc  conjicitur  cx  claufula  codicillari,qaa cc- 
ftator  voluitfuamdifpofitioncmv?.Icrc  fccunduiTi 
nacuramcodicillorum,qua:cft,ut  fit  fideico;nmif- 
faria:  Ecgotaliscrit.  Vcrum  vidctur  poirerefpou- 
dcri ,  ncgaodo  illam  minorcm  propoficione,  quod 
rciiicetpcr  claufulamcydicillarcaiyconftet  dcme- 
tctcftatoristanqaam  vcrbisdcclaiata.  Na^i  clau* 
fula  codicillacis  apponitur>ut  furtincatur  tcftame*- 
cum  in  vim  codicillorum,  quando  ccftamcncum  i- 
pfum  corruft  dcfcftu  folcmnitatum. 

Contrariamitaqucopinionemyquod  im6  clau- 
fulaha^ccodicilkirisnon  opcretur,  uc  dire(fiaha;c 
fubftitutio  trahacur  ad  fideicommiiraiiam,  proba- 
runt  Dtc.ind.l precibfii^n.  \  8  .verf.(^prddi^.conelnfi 
CJeimpub.^ (tliisjutftit.  S<.Soc\n.]\ihfinconf,  i  j  8. 
n.sMb.  1.  Primo aJFcrturracio ilIa,quod appoficio- 
cebujusclaufula;  non  dcmonftratur  voluntas  tc- 
ftacoris:  cum  (olcanthas  claufula:  fcribiinccftamc-* 
tiscx  ftylo  ic  coofuetudine  Notariorum^ficuti  tra- 
dunj:mulcicommcmoratiaRipai;^^./.  Centurio,n^ 
8  i.c^gi.Ergo  ccflantcprxfumptatcitatorismeo- 
tc  &  voluntaccdici  non  poteftinduftum  fidcicom- 
milTum ,  quod rcquiric  ceftaroris  volunracem falcc 
prxfumpcam*  /.  cnm proponebaturjt  de  leg.j,  C^etc- 
rUmrcfpondctidemRipai»^./.Cm«ri(?,».  85.  iai6 
claufulam  codicillarera  in  tcttamento  fcribi  vo- 
luntate  tcftatoris:  qucmadmodum  multis  ratio- 
nibus&  Dd^audoricacibus  demoftravicMcnoch. 
inconfii^j.nHm  ijo./i^.i.  Sccundourgere  magis 
vidctur  tcit'l.uit.§.ilIud,C.de codicill.  qucm  perpcn- 
ditJoau.Bolog  ind.l  Cinturio^n.i6^.EtCipcxplcxd 
4ocucuscft :  a^ crtius  fic  pcrpcndic  M^noch.  EaU 

'  y  coa- 


e^nfiftuturr  eft^teftiitcNis^diiftiol^tioocm^fefevd^^^ 

foiTcut tcltam eDtum>6fc ut Codici  Ihquia (utind^ 

valere  folttai  iir€eft«metltam>t«lQC-Codfcit« 
!i.  Si  vaietutteflamcntum^cihil  operabitur  clau« 
ittlacodicillarisiqaia  teitameotuna  &  di^o&um^^ 
btsctfnWesin  eo-c0ttiffa»iien£B  foam  Mnirtm  ti» 
tioebunt)(inealiquaaltcrationcj  acqucita  fubftta»: 
cutiodircdanoD  obJiquabiturrSt  rero  dicix^us  vt^ 
IttejttteCodiciUofom,  adhtt€«ft  cticendomyiiib^ 
Aittttionemiiaftt  ncnoblt^ttad:  Bt eft rttio>attia; 
claufula  codicillaris  opcratnr  folum ,  ut illa: dilpo^ 
fidoAerdiretSas  jam  praBcxifteates » ^oibus  adj«4 
ctoatui^liqtteBtac :  boii  ttttem  epetttur  vttvad« 
yx  dt^ofidones  introducantur  ,  cum  claufula?^ 
qua;  accelibria^  fuai*^  noa  extcndant  principaleol 
^ifpofi€ioaeai,C&ii9.f  yej^nii.  &  cefpoacUt  Soci^ 
{ca  inccnf.yn.iiJib.^,  Atquihbc in cafuclauftla 
codicillaris  iatroducerc  no?am  dilpofitione^nemf 
p^  fidei  commiflTtmm  fttbftkariotiK  cpim  tb  itfttici 
adahterttliit^tmeattiR»'  £rgbhasc4wilfttltaihil 
opcratuT.Rcfpondcri  potcft,prim6>miajorem  iUtm 
propoficionem ad  rcmaoa  coafcriie«  Ntm ftciU^ 
Hcoaceilifikttsdirpofidoaevteiiatbtlsaon  pofle  uf 
na  (imul codcmtemporc  valere ,  ut  tcftamentttm 
&  ut  cc^icillif  c b  ip£jim  rtp ugoa^tiaiJU  Sed  dicir 
'ifHiS'  9  4^Gnd  &  &  ttiiotiinfioce  Valrc  ut  mfkMikm^ 
^umi  ut  eft  tcmporepuptBtris  Mttis  :  actamen  a^ 
lioctiamrempQrc  valerepoteft,  ut  Codicilli :  cum 
temporis  mctcatio  ^ipofiticmem  iaiam  muta»- 
te  foleac »  at  ia  fpeete^ffobat  aotabit.  cext  /.  3 . 

i^ti  fideicommijfartam  i  ff.de  hd.red.  inftitut.  qiio 

ccfponfo  ^ccUftctt^  f^g^a.  ilia  9  L  mm  fui  ddis-^ 
ff.  dc  ufucap:  ot  ttMi  p^oeedat  ob.4canf>ods  irt|ia^ 
tatco).  Ita  Bcncdid.  de  Vadis,  in  traSat.frUin^ 
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Idcm  etiam  probat  tcxt,  l.pater  Severinam,  $.  eondU 
'  tionum^ff  decondit,  Sc  idem  rcfpondetur  fccundo 
ycram  noncflcaircrtioncmilIam,quod  difpofitio 
lion  obliqnctur  ob  claufulam  codicilIarcm>^  quip]ie 
quxacceiroriaeft»  hoc  Ycrom  npn  cd,  cum  imo 
claufulaha!cfub(lanciam  adlus  refpiciat>  ncc  ac- 
ce(roriacft,vclexccuci?a,utIoquicur//.C/^;».i.  Na 
claufulaezecutiyaillaencdicitur}  qua?  poftipfam 
'  difpoficioncm  ponitur ,  ut  ipfa  difpofira  exeqaaa- 
turfacilius.  TertioearationeufuscftSfortia  inJ, 
traB.de  compendiof.in  ^-partpig,  i  )^.atergo,verf  j* 
^uia  quod  etiam  fi  cxprcfsc  coUigcrecurcxgenc- 
salicatcclaufulxjtcflatorem  voluiifc  appcMBcrc  illa 
€tiamrcfpcftufubftitucionum;hoc  elfc,  quod  i»- 
telligeiecurfubftituidcinCodicillis»  ubi  opas  ef- 
fcc>attamen  duminilloexprcfsc  inftitutionem  fa- 
cit.ccilatprasfiimptio :  &  creditar  co  in  cafu  nollc 

co.diciIlari/cdccftari)quidquidproteftatusfit^/.;}^ 
€odici'JumiC.decodiciUis4  r 

Ca:ccrumrcfpondciipotcft,tcfl:acoi:cin  voluKTc 
quidcm  rcftari :  fcd  eo  cafu  quo  fubftitutiones  va- 
lerenon  poircnt  jurcdircclo,  atquc  ita  coiifiitcrd 
utfadtxintcftamcnto.voluitralcrejurefidcicom- 
miilijUtin  Codicillisatqucitain  fubfidium  volaic 
CodiciIIari«  Conciliando has opinioncs  (ic dtftia- 
gnit^nrnoKif^in  d.l.Lucit^^nt^m.^^.verfconfide' 
ra,  Aut  tcitacorufuseftclaufuia  codicillari  inam- 
pIaforma:utputa>quandodixit«  fi  tcftamentum 
acomnia&fingulain  eo  contcita  non  valcbiinti 
&c.  Hocin cafu proceditopinioDcciicontra co- 

'  munem.  Autteftatorafus  cft  claufula  codicillaci 
fimpliciinformamagisrcftrida:  quiadixitf  (i  te* 

'  ftamentumno»!  valebit,&c,  necadjecit,omnia  & 
fingula,hoccafuproceditopiniocommunis.HanC 
conciliationemdamnatRipa,  ciim  claufnla  codi« 
cillaushabeatimplicicainfcillavcrba^  &ompia| 
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Ita  fanc  communcm  tellantur Ripa  &  klcizt.Jupr^t 
gommemoTHti.  Verum  aon  parum  dubia  vidctar> 
'^cum  &  ab  ca  diircatiaat  Ra  vacrus>  relatus  a  Barto- 
'^oind.l.LucsHf^num.^  &PauI  Lco.  inUco  fuprad' 
^HegatOynum.e ^ ^^VL\iz.uomh\z%  &  argufiicntis  Zafii 
'^  &aliorumdifigcntcrrcfpondit,  fcd  fortc  dcfcndi 
'  potcft  communis  a  Lcbnii  aigumcntis,  (juando te>'~ 
^  itatordicaturvoluiflcdcccdcrc  cum  codcm  tcfta- 

•  mcato,  quod  fc  vi vo  cffcftum  crat  nullum.  Ofta- 
*Wus  cft  cafus,  quado  patcr tcftator  duosimpubercs 
•'fSaviccm  fubfhtuit:deiadc  unum  cfnacipavit ,  cum 

•  Sn  ejus  pcrfona  cTtinguitur  pupillari*  fubditntio > 
*Lcof?Arediy^.cum JiliAjjf.de vulg.^pupiH.fubJlii  qua:- 
iiwir  ao  ctiam  cxti  nfta  fit  in  pcrfona  altcFius  rcrcn- 

^tiinpoc  llatc?  Recepta  crtopinio  ,  quodcxtin- 
guacurin  pcifona  utriufque.  Ita  communcm  cflc 

'  "^^tcftatur Ri pa  in d  l.Luciu^inum.  i^.ff.de *vulgAr. 
fupiH.fubJlit.  Sc  ibi  Alcia-  :num.  5 1.  &  Zaf.  hum,  1  j. 
&  idcm  in  trnc^.de fubJlitutJn  tit.de  reciproca^num.^. 
£c  Lco.  intraSlMreciprocAynum,  7^.  d^yy.  Hanc 

. ,  quoquc  pro baru n t Dcc.  f;> j  ^  I 8 .  wr/yZf- 

''^utergo.^inc^nfiL  45^.  num.  y  ^ ibidem colum.ult. 
decUrat  Paul.  Lco.  in  d.traB.fubJlitut.in  djit.de  reci* 
froca  fubJlitutione,num,y6.  multa  hacpro  opinioBC 

?^afFcruntur  argumcnta  ,  quibus  diligcntcr  fatisfa- 
cic  Ripa prdciiato  in  loco  ,  qui  quidem  fccuiuscft 
contrariamopinioncmBald.Angel.ComcnCdcJa- 
fon.quod  imo  non  ccnfeatur  citinfta  pupillaris  fa- 

•  dafilio  rctcnro  in  potcftatc.  Exift:imat  Menoch. 
lib.^.pr&fumpt.6o  nnm.<i^>  non  cflc  rcccdenduma 
comnrruni,quia  in  reciproca  confidcratur  paritas 
&  a^qualitasnonfolHm  tcmporcquo  tcftator  con- 
fccit  ceft:amcntum,fcrlctiam  tcmporc  cjus  mortis>  . 
argum^.inextraneiSy  iHlnJlit  de  hAredum  qualit.  ^ 
diffifre7it.  Ethoc  quidcm  nc  fadlo  fuo  tcftator  vi-? 

;4wariaa^qu4ij;ei;  difpoiiiilfc  ,  xnatcxiamque  in- 

,  .  %  - 
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vidise  &  jurgiorum  intcr  fracrcs  prafhcifrc.  Ica 
con\\Azi^sitA\c)Zt.prAAlleg/itfi  i/tlocot^oii  Cardi- 
nalem,cjucmrcccnfct.  Ncc rcpugnat ,  quod  dicc- 
banc  Arcrin.  &  Ripa.  ^equalicaccm  coQhdcrari  in 
•crcacionc  rcciproca:  y  Don  auccm  ia  cofifcrvacio-i 
ac.  Nam  refpoadctur  ancc  mortcm  teftatoris  di- 
ci  fcmpcr  tcmpus  crcacionis  rcciproca^,  cumfo- 
lumtemporecjusmortisrccipiac  pcrfcftionciii  & 
confirmationcm,  /.  i  .ff de teftament.  0*1.  i .  §.  cum 
gfttir,  Ccd,  dc  cAduc,  toll.  £t  idco  cmancipando  u- 
num  cjc  filiis  vidccur  mutadc  volur.caccir»  :  atquc 
icapupiliiircmextiQgucrc.  EcquodfubjungJt  Ri- 
pa,  quod  ficuci  fola xqualitasfupcrvcnicns  aoa  ia- 
<iucit  rcciprocam  pupillarcm  ,  ita  cconcra  diccn- 
dumcft, fupervcrucnccmina^qu,  licaccm  non  col- 
lcrc  ip^am  reciprocam  ,  ut  idcm  opcrccur  oppofi- 
'tumin  oppofi(0>  quod  prapoficum  in  proprfico^ 
leg.ultimMleg.i.  Nam  icfpondctur  ,  quod  fupcr-  , 
vcnicnsa^qualicasnon  cfficic ,  tcltacorcm  tcmpo- 
re  tcftamcnci  voluilTc  pupiilantcr  rcciprocc  fub- 
Ihtucro  >  acquc  ica  tcftamcncum  nou  poccft  di- 
ci  concincrc,  quodccftacor  difponcrc  noiuic;  fed 
divcrfum  cft ,  quand©  fupervcnit  in«qualitas>quia  - 
hoc  cafu  prcrfupponirur  in  ccltamcnco  comprc- 
hcnfum  fuiflc  hanc  rccj  procam  pupillarcm,  fcd  dc- 
indc a  tcllacore  fublatam ,  cmancipationc  unius  fi-  ' 
iiorum.RurfuscenfidcratMinoch.^i(2./<7r.  quod» 
cum  pro  con(tanti  omncs  concedant  >  rccipro- 
cam  duobusipfis  filiis  impubcribus  fadam  ab  i- 
,  niiio  ufque  cond\ci  ccitamcnci  contincrc  pupU-, 
larcm  in  pcrfonam  utriufquc,  dici  minimc  po-'  * 
tcit ,  quod  cmancipando  unum  fublaca  fic  pu- 
piUaris  fadta  rciento  in  potcltace  «  quia  ccn- 
icrccur  fublata  fola  tacica  voluncatc  ,  qua:  ad 
rollcndum  tcftamcncum  &  dirc^tam  iiilticutio- 
ncm  apn  fufficit>  /.  [i  tHrc^  uhi  Bart.  de  leg,  z.  &  fi 
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fatis  fi.cin  adimea<lis  coUendisq;  legatis  j  qnx  nnda 
▼oluntace  toUuntur.  /.  t,§.ult.cum IJiq^ff.  de  adimen^ 
lega.  Declaracur primo  bic  carus>ucIocum  non ha*^ 
ber^quandotcitacorcoadlusfiUumipfum  emanci- 
pavic,  Namcuacnon  pr^rrumicurmutafle  yolan- 
tacem)  quam  habuiccemporecondici  tcftamcnti> 
arg.l.fidetcommijf^JiremyffM  leg.  3.  c^/  remlegatd^ 
ff.de adimen.lega.  ubilegatum  non  pra^ramitur  ad- 
cmpcum  alienacione  necc^ntatis  caufaa  teflatorc 
fada.Hanc  dcclaracionem  probarunc  Bart.&  rcli« 
^ui :  ficuti  cooimunem  eife  tcitatur  Ripa  ind.  l.Lu-^ 
(iWinum.iy.Sc  cam  probavicibi  Alcijc.17M.34.  qui 
cocirrariisADgel& Jafon.  argumentationibus  fa- 
risfaciunt.  Etcommunem  fccucifuBc  quoq>  Za- 
fius  in d.l.  Luciw,num.  t  z  infin,  ^Leon.  in  trad. de^ 
fuhfiitut  in  tit.de  redproca^num.  7S.  Oeclaratur  fc- 
clindoj  uclocum  non  habeat ,  in  reciproca  fada  a 
'militcquaepercmancipatioocm  noexpirac.  ctiaoi 
iaperfonamemancipacijCumm  lespofGc  emanci- 
'pato fubltiruerepupillariter>/iwf/^5 exh&redat.. 
ff.de  militaritefiamentoM^,  declarat  &alicec.  in  d.Lin 
tejlamen  la,^^  i.  C.de  tefiam.milit,  qucm  abimpu- 
gnai:ionibiis,Alcx.dcfcnditRipam^./.Zr»ai^^*».2'8, 
Nonus  cfl  cafus ,  quando  tcftacar  fubftituic  duob» 
iiliis  impuberibus in  re tamcn ccrca.  Hoc  cafu  ad- 
buc  rcciproca  continec  pupi.larcm.  Ita  multorum 
^  au(floricAceicfpondicMenoch.i/>^(';;!///.  f^i^num^ 

Tcrtium  eft  hujus  dffputationis  caput  dc  fubfti- 
^  tutione  cxcmplari  ,  an  comprchendatur  fub  rcci- 
*^roca  cx  prarfumpca  mente  teltatoris,   Hoc  in  ca- 
puc  diftingup  una  cum  aliis  Dd.aliquot  cafus, 

Pnmuscll,  quaDdo  fafta  eft  rcciprocaduohus 
liliismajoribusmeatecaptis,  velfurioiis;  hoc  ca- 
.  f U  reciproca  concinct  vulgarem  &  exemplarem, 

Tulgarcmfcilicct  uf^ac  sid  ha^icditatis  adxuoncmi 
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dcindc  haercditatc  adita  cxcmplarcm,ficuti  omncs 
fcribunt Bart.  in l.Lucita^nHm,  1 6,jf.  de  vtdg,  pu^ 
pill.fubjlit.  i^iW.  Ripa  num.  5  4.  Ruin.i»  conf.  lo^.nl 
^Mb.  i.e^  PaulLcoq.  intraa,  de  fubftit.  intit.de  re^ 
fiprocA.num  S^.Riparf./.L^ciK^i»,} 5.6» 34«ubi  Al- 
Wi.tconjn  dMt.de  rectproca. 

Stcuodus  cfl  cafus,  quando  rcciproca  fafta  cfl: 
duobus  filiisjquorum  cli  impubcs  (ana:  mcntis,aU 
tcr  Ycr6  pubes  mcntc  captus^an  hoc  cafu  continca- 
turTuIgan§j|)upillaris&  cxcmplarxs?Rcccptama- 
gisopiniocft,quodcontincatur  fola  vulgarisrcum 
pupillaris  non  convcniat  pubcri  furiofo ;  cxcmpla- 
ris  Ycro  non adaptctur impubcn fanap  mcotis :  ztqi 
itaina?qualitasimpcdituaam&  altcram,Bart.  i»^« 
l.Luciui^num.i6.\ibiKifainu.  35.  comrauncmcflc 
opinioncmteftatur.Etfccutusett  ibidcm  Zz(,nu. 
m^infin.^n.  17.  eandcm  probatit  Paul.Lcon.i» 
traclMfubftit.intit.dereciprdcaynum.  Scfiabea 

.  -dillentiuntlmcl.Jaf.&Polit.ab  eorclati.  Erqui- 
bus  acccdunt  Alciat,  ind.l.Luciessynum.  59.  &  Vafq. 
intraci.de  fuccejf.creat.lib.i.§.  1  ^.titdecompendiof  n. 
num.zi.wrf.contrAriampartem.  Menochio  ccrtd 
magis  probatu^  communis  illa  fcatcntia^ quia  &  fi 
xnagna  fit  fimilitudo  aniws  6c  altcrius ,  attamcn  eft 

vlimiUtudorcfpe<au  teftatoris,,  qui  fublhtutiqneni 
facir.  Narri  qucmadmodum  lex  pietatc  quadam 
pcrmifit  patn fubft ituerc filio  fuo  impuberi  pupil- 

•1  lar:  tcr :  atquc  ita  pro  co  condcre  tcftamcntum.  No 
tajnen  fimihtudo  eft  rcfpeftu  perfonarum quibus' 
fit :  cum  pubcs  mcntc  captus  diffcrat  maximc  abi 

, •impubcre  fana^ mcntis.  Rationibus  &  argumcntis 
Imolaf>Politi&  fcquacium,  prastcr  thosacutq  u<» 
fpondit  Lconius  i»  loco  fupra  allegato^ 

Quartum cft hujus  difputationis  caput .  dc  fi» 
dcicommiflaiiafubftitutionc  ,  aa  fcilicct  &  hafc 
comprchcndatuifubrcciproca?  Rcccpta  cft  fcn^ 

;   .  cgg  i  ^^*^"*^ 
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Mtiaymot^  com\pTchcndi,Eztt.  ind,LLucius,nu.i9l 
ff.de  vulg,(^pupill.fubflitut.  Alci.».  4.  JaC  num.  19» 
tcrtancurcomaauncmcfle  opinioncm,&  ocminc 
diflfentirc.  Hancquoqueprobaruqc  Bi\T^zibinum* 
41.&  Aiciat.»«f».*47*  qui  rcceptiffimam  eflcaflc- 
xtticibieciam  Zaf.  ».  18.  tcftatur  communcm.  Ec 
hisacccduQt  Alcx.  i»/.  iamh^ciure,  num.  4.  (^inl. 
^uiplureSyn.^.ffidenjHlg.^pupill  fuhftit.JxC  inconfiL 

I  f  4„c0lumpenultMb.  KSocia.len,<»  confil.  6.num% 
•z.lib:^.Dcc,inl.inteftAment.l.  i,num.  ^.'Cod.dete* 
fiament.milit.in eonfz o  j  num. 6*^in confil.  x 9 1 . ». 
5 .  C  a  rr.  J  un .  /.  i.num.  6 .  C.de  impuber.  ^  Miiis  fub^ 
fiitut.V d^x.A.inconfii%x.ntim.  lii/.x,&c  Gagnol.i» 
/  precibue ,  num.  41  Cod.  deimpub.  Cf*  aliisjubftitut. 
Eciiquidcmaddad-i(unccext.^./.W7»  hoc  iure,verf 
in  vulgarem  tantummodo  cafumyff.  de  vulgar.-^ 
fillar.fubftitut.  (^text.  d.  L  1.  Cod,  eod  tbi,  in  unum 
cafum  duntaxat.  lUa  tazativa  cxcludic  alias  fub^ 
ftitutioacs  prxtcrvulgarcm.  Non  ergb  c.iRrino- 
•tur  fidcicommiflaria   necrepagnat  confidcratiov 

Kif3£^indi^.l.Lueit^,  num.  4 1 .  &  prius  Arccini ibiJ,. 

^Dccii  indiB  l.inteHament.la.  i.  num,  i  ^.Cod.  du 

teflament.  milit,  Dixcruntii  taxatjvam  illam  non 
^ cxcluderc  fimiles  cafus  glofl.  in  L  obAS,  Cod.  deprdd^ 

minor.  ExcladiccrgG(inquit  Ripa)alias<iircdas 
^  oronibusnoncoflvcnicntibus  ,  non  autcm  fidci- 

*commiflariam  ,  quas  potcft  omnibus  conTcnirc. 

Non  clt  vera  hxc  confidcracip  ,  quia  rcjiciuntur 

reliqusc  fubftitutioncs  cxcepta  illa  irulgari.  Rc- 
' '  £lius  dici  poteft  illa  vcrba  taxariva  efle  legislato- 
^  ium,utadverticjaf. i;^/.i.»«;7?.  i.verf  i.nifi.Cod. 
^'de impuber. ^  alti6 fuhfiittit.  &  melius  poceft  proba- 

II  fcnccntia  hacc  ea  rationc  ,  quam  poft  alios  com- 
-^icmoravic  Rip.  &  Alciac.  prazcitatis  in  loci$>  ncm- 

pcquod  verbumfubltituo>  fai  natura  ad  dircdas 
caacumfabfticuiiQncsjefcrcur^&onauccmadfidci- 
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:  commi  (fi^rias :  cum  fic  temporis  prs&f:  ntis  >  ncc  rra- 
ftumfucccflivumcontincat.  Etprartcrca  nonpo- 
tcft  comprehcnderc  fidcicommiflariam  ,  qua:  fii- 
turo<ve  mpcndet,  ficnim  vcrbo  fubfutuo,  nul-  ' 
lum  vcib  mrcfpicicns  tradum  temporis  in  fucu- 
lum  adjciSum  cft,  fiiHcicommiflam  cflct  purum, 
&confc<jucntcrinuciIc .  quodeflctadvcrfasmani- 

-  feftam  tcftatoris  mcntcm.  Namauc  omnes  harc-  ' 
dcsfunt  afqualitcr  inftituti,  8c  tunc  fidcicomm  f- 
faria  cft  ioutilis  ,  quia  qu  libet  tantUAi  coh^ercdi 
dabit,quanti\mabco  icapictj  ^iommhu^y^.i  ff.de 
Ieg.i.(^l  quif,Cod  defolfit.  Auc  funtinftitutiin- 
sequal  t^-r : &tuncfcquitur,  quod  qui  magisdilc- 
&US  cft  ia  iaftitutioBc,  dicitur  magis  dilrdus  in 
fubflitution " ,  quod  vcrifimilc  non  ctt  a  teftatorc 
ordinatum  fuiflc,  /.  I^Hblimiinfin.ff  decondUi.(j^ 
demenftrat,  Eftitaqucrctinendaha:copinio  com- 

•  munis,  ctfi  ab  cacciam  rcceflcrit  Lconius  m  /r^-' 

;  £iat,  de  fubftitut.  in  tit,de  reciprocai  num.  1 6.   Ex-  , 
tenditurhiccaius,  utlocum  habcat  ctiam,  quan- 

♦  do  inviccm  fubfticuci  pra:didto  modo ,  gravati 
i  fucruntalccrircliituccc.  Namadhuc  inccr  fc  non 

dicuoturfublticutipcr  fidcicommiflum  ad  cxcUi- 
1  fioncmfubftitutipoftcorum  morccm.  lca  cxccn- 
,  dic  Ripa  in  diSi.  L  Lucipu ,  num,  ^z.  ff.  de  vulgAr.  ^ 
pufillar.  fubftitut,  auitoritatc  Gaftrcnf  in  con^  » 

r  Df  claraturhiccafusprimo ,  utlocumnon  h;:- 

.  bcat,auandoexaliquibus vcrbisprarccdcntibus  & 

*  lcquentibus  apparcrc  potcft  dc  concraria  mcntc 
<  tcitacoris,  quod  fcihcct  corhprchcndcrc  volucric 

fidcicommiflaiiam.  Ita  dcclarant  Ripa  &  Alciac. 

-  in di^.LLui^U6y\\lCinum.  ^^.iAc, num.^j^verf  vel 
exprAcedentibuf,  ^  tbid.  Zaf  nuw.  i  4.  poft  Caprnm 

►  inconfi.lj.  colum.  ult.confertJ  fifiatertuu^  ^uhiC^-' . 
ihQ.ut&iiul^oLc,d€fidcicmmiffi  ^-.^vt^j^. 
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Declaraturrccusdo^uclocumnoa  habeac  in  recU 
proca  Aa iu  Codicillis.  Nam  illa  coacinec  fidei- 
commiflariam :  cumdire^as  coBciQcrenon  podiCi 
icadeclaraocRipa  &  Alciac.i;^^.  /.  Luciu6ilLe,nHm, 
4  3 .  'verf.  j .  limit.  iftci  num,  47 .  CAterum  c^y?.  qui  ej  uf- 
.dcmfcoccDciarcommcmorancOldradum  inconfiL 
j ).  Ec his  acccduac Baid. inconf^  iHb.  5 .  ArcciB  in 
conf  3  7 .  num.  g .  C  a  c  i  a  lu  p .  m  Lprecibu^,  num.  5  o.  C. 
impHber.(^ aliU fHbftit.jsiCin /.'verbis ciyilib  nu.  16»^ 
ff.de vnlg.  Guid  Papa:i»  J.17  j.Curt.Juji. inconf.-^o^ 
num.%.Qr in,d.l.precfbu6,num, 5 6.(^ibid.  Cagnol 
io6.Duz2,iisintra3  dearteteftwdijintit.  de  fuhftt* 
Sutianib.cauteLii.Bocz.q.^S  num. ^ .ifotzizin tra3, 

,de compendiofa ,  in  ypart.  pag.  1 3  ^.atergo ,  C^ephal. 

'conf^ox.num.^o.  hqmlind.l.CentunoJn  j^.p^rt.n. 
60  Lcon.in  traSl  de jubdit.tit. de reciproc^* ,  num.  3  3 . 
Cum  caim  Co  jicilli  contincre  non  pofEnc  dire- 
das,dicciidumeftceftatorcmvoluiflefaccrc  fidci- 
CO-nmiirariam,juxca/5£:4w/^,j(f. Trebell.  Nec 
Tefcrt,quodadje<itafiDt  vcrba,  qujc  tradlum  cem- 

r poris indiccnc,quia is  traftus fatis cxnatura  Codi- 
CiHorumind  catur.  Nam  vidccur  in  fubfiJiumi 
tcfUtorc  provifum cffc ,  cum  i^nacipiojurc  dire- 
ito  valcrc  non  ^oiwxuicumqHUdecedenSy  §.  StLtum^ 
de  legat.  3.  Ht  harc  quidem  dcclaracio  rcrincnda  cll, 

>  ccu  di(rcnrianc  Kiciin.ind.iverbi4  civilibua,  colum* 
I.  Joan.Fabri,m$  quaratione,num.i6Jnftitut  dtj 
pupm  fubftit.  8c  KD^cl.inconfi^^.num.^.  EtJiscc 

■  quidcmdccIaratioccfTacquando  rc  vcra  conftat, 
tcftatorcm  voluifTc  fubftitutioncm  in  Codicillis 

•f^dam  valeicjurecfircdo.  Namcuncnullomodo 
obliquatur,ica  Angcl.m^/.wriw^T^i/f^^^f,  num.  i. 

ibid.Alcx,  num.%.  ^  Sapia  in  d.lprecibm ,  nu.  70« 
Peclaratur  tcrtto.utlocum  non  habcat,  quandom 
CclUn^entoadjcftafuitclaufula  Codicillaris>nam 
Ulajopcratur  c^uodrcciproca  iimpliciccr  concotai 
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fi^cjuc  dircfta  fabftitutio  contincat  fideicommif- 
rariamjitaFulgof  Caftrcnf  &  Coin.inl./ifiater,  C. 
de  fideicommijfl  Socin.  fen.  inconf  6.  colum:  i.  3. 
lib. }  .quos  commcmora  vit  &  fecutus  eft  Galliaula, 
inLCenturio.num  6  5  .ff.de^vulg,  ^  pupill.fubftit.  ^ 
i^^/W.Angel.quidixic,  hanc  fuifTe  novam  Baldi  cra- 
ditioncm,  quam  &  ibidemprobarunc  Imol.  Alcx. 
&  Jaf.  Itactiamrcfpondcrunt  Fulgof  inconfil.^j. 
Alexand.  intonfil,  5  i.^inconfiL  10 1 ,num. i  ^.lib. 6» 
'lA^thcCnotab.  140.  Coxn.  inconfi^^  num.  6.lib.  5. 
Riminald.fcD.mri?;?/ J5ei.»i<i».  48.//^.  j.  Dcc.i» 
conf^  5  I  .in  fin.  Curt.  Jud./»  conf.^2'nu.6*(^  in  conf* 
^'^^.num.i^.f^ideminLprecibt^^num  r^.C^  5  5*C. 
de  impuberj^  aliis fubftit.  ioc\n.]nn.inconfi6  6.virf. 
fed in ccntrarium^ ^in conf  1 8 o.num,  5 1 . lib.  1 . PariC 
inconf  5  j  .num.  ii.^  Cravet.i;?  eonfiz.n.?j.^confi 
j b 5  .num.^.  Eandcm  opinionem  probarunt  Guid. 
Pap^ap,^'.^  I  ).Neviz.fwrt?»/.  5  j.  »11;??.  1 1.  Bcncdift. 
inf.RajnutiusJnverb.fiubfcf^liberfsjLt.num.  3  j.rf^ 
teftam.  Dm^nsintraB.dearteteftandi,tit.  ^.cauf.  9. 
Kuh^inLGaUtii»§,quidamri£ieynum.  i%.ffdeliber.^ 
pofthum.  ConiisL^ii  Kogcr. intraB.fubftitutionumi  ir^ 
tit.de compendiofa,cap  ^.num.^^.  Riminald.  Jun.i» 
d.Lprecibu6,num:^ii.]o\\2n,  Bolognct.  ind.  L  Cen-- 
furi0jnum.i6 ^.Ccph^l.inconf^io.num.z.  ^  5.  Ec 
hajcquidemopinio  fulcitur  cx  tcxtu,  /  ScAvolaiffl 
adTrebeU.  qua  ptobatur,  fubftitutioncmin  CoJi- 
cillisfadlamTcrbisdircftis  obliqu  iri ,  cum  alitcc 
Valcrc  nonporeft,&  pm  conftac  dc  cnixa  volunta-^ 
tc  tcftatoris,  qui  fubftitucrc  voluit.  CaJterum  fa- 
cilcrcfpondcripoteftjidconcigiirc  ex  bcnigoicatc 
quadam confidcrata pcrfooa fiiii  impubcris ,  cujus 
no.Tjincpatcr  rcftabatur.  Eft  crgo  in  concrarium 
jus  ftridura ,  ficq j  jus  communc  ,  quandoTcilicct 
celTat  illc  favor ,  filii,qui  cam  benignicatcm  opcra- 
tur in  cafuj LScAvpla.  SccuAdo^pcrpcndi folcc 

sext. 


tlkLdeulttnl.Voiuntaf. 

tfXt.Lfijratertuti^t  Cod.  de fideicommijf,  ubifabftp 
lUtioYcrbisdiredtisfadlaobliqaacur,  quaado  ali« 
quibus  verbis  conftac  dc  mcnc-j  tcftacoris  fubfti- 
tucacis.  Acqui ha3C mcns &  animus  facis  prxfumi* 
turatqucconjicitur  cx  claufula  codicillarisquatc*. 
ftator  voIuitfuamdifpofitionemv;iIcrc  fccuddaiUj 
naturam  codicillorum»qU2cft,ut  fic  fidcico:nmif- 
faria:  Ergotaliscrit.  Vcrum  vidctur  poircrefpon- 
dcri ,  Dcgando  iliam  minorcm  propoficionc^  quod . 
fciticetpcr  claufulamc^^dici!larcm>conftctdcmc- 
tc  teftatoris  tanquam  vcrbis  dcclarata.  Na  clau* 
fula codicillaris  apponitur>ut  fuftineatur  tcftamc'- 
cum  in  vim codicillorum,  quando  tcftamcncum  i- 
pfumcorruitdcfcdlufolcmnitatum.  , 
Concrariamitaqucopinioncm,quod  im6  clau- 
fuIaha:ccodiciIkirisnon  operctur,  urdire(^ahxc 
fubftitutio  trahacur  ad  fidei  commiirariam>  proba- 
runc  Dcc  ind.l precibf46^n.  \  8  .verf.(^ prAdiSi.concluf 
C^deimpulp.^^  aliisjubjlit.  &cSocin.]\ih,incoP9f,  138. 
n*sMki.  Prim6a(FcrturradoiUa,quodappoficio- 
nchujusclauful^  non  dcmoaftratur  voluncas  cc- 
ftacoris:  cum  (olcanch:^  clauful^  fcribiin  tcftamc<v 
tiscx  ftylo  Sc  confuccudine  Nocariorum,ficuci  cra-^ 
duni:  multicommcmoratiaRipa/;^^/./.  Centurio,n^ 
8  i-e^Si.Ergo  ccflanicprxfumptatcftatorismcB- 
tc&volu&tatedicinonpoteftinduftum  fidcicom- 
milTum ,  quod  rcquint  teftaroris  voluntaccm  falcc 
pra:fumpcam,  /.  cum proponebatury  de  leg,^,  Csecc- 
rumrcfpondccidcmRipai»rf./.Cm/ir/(?,;z.  83.  im6 
claufulam  codicillarcm  in  ccftamenco  fcrxbi  to- 
luncate  ccftacoris:  qucmadmodum  mulcis  racio- 
I3ibus&:  Dd.audoricacibus  dcmoftravicMcnoch, 
inconJiLiJ.num  i^odib.i.  Sccandourgerc  magis 
vidccur  tcitJ.uIt,§.illud,C,decvdiciIl.  qucm  pcrpcn- 
dicJoavj-BoIog  indj  Centurio ^n,  16 ^.EtCipcxplcxi 
jQCUcuscft:  a^ eitius  fic  pcrpcndit  M^noch.  ExU 

~  t  '  coa- 


conCHtuturr  eft^tdftHtoris  dii[|iofi,tionein  y^lttcnS 
|>oire,uttcliamencuin>&atCodiaiiijquu(f^/m^» 
$M$ul{cf^tumQil)  coflitumref  agjiftafttuim.  DebiBC ' 
ttgd  Yalere  folitm  iireeftftmeiitiira>telQt  CodtciU 
li.  Siyalctutteftamcotum,  nihil  operabitur  claU'- 
filUcodiciiUris,quia  ceftameDtutQ  &  diijiofiti»* 
liesomBesiii€o<eeili|it;abheiifit  fuaffi  ttanraiii  ra»F  > 
t$ttebuat>(inealiquaalterdttonc>  atqueita  fubflr^ik 
CUtiodiredlanoD  ohliquabitur«5i  yer6  dicimus  va^ 
fertfjttire^GddicittMaiiitadhaccftdiceiidiimf  fab^ 
fiitutionemliantnonobliquari^  Sa^ratio,quia 
claufulacodiciiiaiis  opcratur  folum  ,utillsediipoA 
£tioowdite&e  jamprar^fteates « ^ibas  adj&^ 
tiancunobliqaeataff :  noa  aoteoa  opttator  >>ut  a^* 
ya^  difpofitioncs  introducaotur  ,  cum  claufula?j 
qua^  accefloriat  Samt^  noa  excendanc  principaienl 
di^ofitionem,C&if»«i.4frj^Mi,    te%oadit  Swim 
feai» C0nf. yn.i  i.lib,^,  Atqui iibc  in  cafu claufala 
codiciilarisiAtroducere  novam  diipofittoa£>nem<ii 
^^Sdeicommtlfarkimfabilwiii0Q&  fM  abSaiti^ 
Mn  tnerat in  teftameMoV  Ifgb  haec  cbiufaU  nihil 
opcratur.Rcfponderi  potc(i:,primd>majorem  iUam 
jttofoficioBemad  remaott  confetsc*  Mam  fiicild^ 
-cbacedinios  difpofiti^ncipKteftaietisaoa  pofle  a& 
na  fimul codcmcempore  valere,  ac  ccftamcncum 
'fc  uc  c^icilli/  ob  ipGm  r^ugnaniciajiu  Sed  dicir 
9  qacRl  &  fi  ai|OtMipo«e  Hndst  nt  •eAaibea^ 
cum,  uc  tiil  tcmporepupilUrisascacis:  attamen  a^ 
>iiocciamcempare  vaierepotcftpUtCpdiciiii:;  cuoi^ 
tmarporit  nmt^io  dilpofitkmem  feiam  miic*» 
Ve  feleac ,  ac  in  (pecie  prbbat  notabii.  text.  /.  3 .  jF« 
iqui  fideicommiffariam  j-ff.de  bs.r,etL  inftitut^  quo. 
irefponfo  dedicataj:  cegoia  iila  >  L  oHm  ^  Adgsy^ 
^.deufiUap.  at  BoaiM^edarob-eemporisTaii^ 
caccn^.  Ica  Bcncdid.  dc  Vadis,  in  tra^at.fallen^ 
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&  &ngah,Scc.  P»rcrca  cflec  poci as  dicendam  co- 
cum  contrarinm ,  qoa;  fcil.opinio  Decii  procedac » 
quando  claafula  codicillaris  eft  fimplez :  ex  quo 
Deciusnegecobliquari.Illa  YerocommuniSjquan- 
do  claaifalaeft  ampla  quafi  qopd  &;  fideicommijlla* 
riam  cdmpreheiidat  Diftinguit  icaque  fecundo 
loco  Ki  f  2  indJ.Lucitis^num,  ^^.acetidm  indX  Cen^ 
turio^num.i  j.  gaodauc  claufui^  cpdicUiaris  coU'- 
cc^pca  eft  per  yerba  prsefencis  temporis.Bc  ranc  fub- 
ftiturioha?c<lirc£tavalerenoiapoceft  ut  fidcicom- 
miiTaria  ez  quo  non  cft  fada  Tcrbis  habencibus  ^ 
cra&um  fucari  cemporis.  Uqn  enim  in  fotaram/ 
operari  poceft  cum  ftatim  mortuo  teftatore  yalet 
ut  direda^  erg6  CYanefcic  condiuo  $  fi  nonyalct» 
Hoc  in  cafuj  inquic  Ripa.prpcedac  opinio  Decii  ft 
(equaciaro.  Aatcbmfula  codicillfltisconcepta  eft 
fct  yerba  futuri  temporis ,  habcntia  tradlum  fuc- 
ceftiyam,  ucpuca>fi  noa  yaletiyelyalebic.  Hasc  lk« 
yerba,fi  non  yalebittpoftant  trahi  ad  om  nc  cem«^ 
pus  :fed  quandoceftarorin  fubftitucione  recipro* 
ca>ycl  alia»adjeci t  m  ulta  cempora^cunc  illa  fubfti- 
tatio  conriaet  &  fideicommiflariam ,  fecundum 
iBart.  & alios  indXtucius.  Et in hoc cafuproccdic 
,  communis  opinio*  Hanc  diftindionem  &  coa* 
^^ciliationemprius&afit&jprobayit  Caciaiup.  in  d. 
*  \fr0eiiustnum  f  j  .&  eum  (ccuti  funt.  ibidcm  Gurt. 
nn.num^^  S2funum.6}.Sc  Cagnol.  num.  i^s. 
;i  c  &  Ney  iz.  in  eonf,  5  i.nmm.  1 1  .&  aperrius  Rub.  im 
onf  1 1  ^ .  num  t.  8c  Socin .  Jaa.  m  ean/ii,  166.  in fin. 
ib.  1.  Declaratur  (|uart6  ^  ut  locum  non  habeat» 
uandoceftacor  rrciproc^  fabilicuendo  ica  dixiti 
aos  inyicem  fubftictto  yulgaricer,  pupillariter ,  & 
erfi  jeicommifium.  Nam  tuac  Reciproca  con- 
iner  fidcicommifrariam  Ripa  in  d.  1.  Lucins^nunK 
6.gd$vnlg.  ^fs^ULfubfiie.  poft  Imoiam  il^  JHc ; 
s  acce4aat  illi  >  quiidem  cttzerunc  in  fabffiira* 


cioiiecoar)|»eii(liora Ycrbisdireftis    agano  hGti^ 

ha€cIaufula,Tulgaritcr,pupillaritcr&  pcr  fidcico- 
mifliun adjcAa.  Declaracurquiiicd >  uc locmn noa 
Jiabeatjquandoreciproca  eflcc  jutt^a  canfii  com- 
pendiofa.  Nain  conc  concinec bdeicommifrariam, 
cx  quo  compcadiofa  habcc  cradum  pcmporis  in 
facorum ,  quo  defignacur  fidcicommifiaria^  d.L 
fncilus,  C9d.de  impub.  ^  aliit fubfiitut.  Ita  declarar 
Kifzind.LLuciftStHu.  ^6.  verf.ult  nonprocedit.ifoHt 
hut.ibi.num,  y.  &num.  lo.  idcm  fcripfcnincBald. 
imccnf$$.adevidintiMn%lib^  ^.iihgclinconf  307. 
num.}.AuxifikJnccnfj y.Capra  inconfii  7.  num.  i^, 
Alex.iii  /,  x.num*  i.  C.    impuber.o*  aliit fubflit.  D  cc, 

U^LintcfifmcntcXi.num.i.infin.C.d»t€llttm.fiulit^ 
fjjf^inconfi  i S.cel PztiCconf^  1  .nttm'. ;  5  ./ifr.  x« 
ZafJndJ.  Lifcius.n.  \  2Jn fin.  ^  RqL 
inconftjM*ioMb*u      '  ' 
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tcBtia,»oB  comprchcadi,Bart.«>rf./ L/^^i«i,»*/.i9r 
ffJevulg,^pupiU.fubftitut.  Alci.».  4.  JaC  num.  19» 
rcdafiturcommUDcmcne  opinioQcm^&  ocmiDc 
diflcntirc.  Hancquoqucprobaruat  Kipsiibinum^ 
4i.5cAlciat.        47.  qui  rcceptiffimam  cllcaflc- 
XHit,ibictiam  Zaf.  n.  18.  teftarur  communem.  Et 
hisacceduQt  Alcx.      iamhociure,  num.  4.  ^inl, 
^uiplHris^n.x.jf,de  njulg.    pupill  fubftit  Jaf.  in  conpL 
1 }  j^.celum.penult.Ub.  i .  SociQ.fen,^;^  confiL  6r.  nunh 
•z.Ub,^.Dcc,inl.inteft^mentJ,  i.num.  yVod.tiete- 
Jlament.mUit.in confzo$  num. 6^ ^ in confil.  1 9 1 . 
3 .  Carr.Jun.  inl.  i.num.6^  Cdeimpuber.^aliiafub- 
fiitut.  Piiif  inconftl. %x.num.  4  Uh.x.  &  Gagnol. 
V precibua^  num.^z  Cod.  deimpuh.  ^  aUi^Jubftitut, 
EtiiquidcmaddLiaifiinf  cexr.^./.w;»  hoc  iurcverf. 
'  in  ifulgarem  tantummodo  cafumyff.  de  uulgarr&  pu^ 
ifillarjubftitut.  (^text.  d.  l.  1.  Cod.  eod  ibi,  in  unum 
-cafumduntaxar.  Illa  taxativa  cxcludit  alias  fub^ 
-fiitutioocs  prxter  vulgireni.  Non  erg6  cottinc- 
-tur  fidcicommiflaria  :  necrepugnat  confidcratiov 
Ripa? diff.l.Lueius^  num.  41.  &  prius  Arctini ibid^ 
<  ^Dcc'uindi£il.inteflament.la  i.num.j  ^.Cod^dtj 
•  teftament.  miUt,  Dixcruntii  taxacjvam  illam  noa 
cxcluderc  fimiles  cafus  glofl'.  in  /.  obAS,  Cod.  deprdd^ 
f  minor,  Excladit  crgo  |  mquit  Ripa )  alias  dircftas 
'^' omnibusnonconvcnicntibus  ,  non  autem  fidci- 
commifl[aiiam  ,  qua:  potcft  omnibus  conTcnir^c. 
*  Non  eft  vera  hxc  confidcratip  ,  quia  rejiciuntur 
fc'reliqu*c  fubftitutioncs  cxcepta  illa  ^ulgari.  Rc- 
"^iusdicipotcft  illa  vcrba  taxativa  eflc  Itgislato- 
rum, utadvcrritjaf  i;^ i.verf  i.nifi.Cod^ 
*^deimpuber.& aiti6 fuhjiitut.  &!meliuspoteftproba- 
lifcntcntiahaec  carationc  ,  qoam  poftalios  com- 
-/mcmoravit  Rip.  6c  Alciat.  praecitatis  in  locis,  ncm- 
pcquod  verbumfubUituo>  fai  natura  ad  dircftjs 
^antum  fabftituciones  i:efcrcur«non  aucem  ad  fidei- 
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comrni(r;^rias:cumfictemporispra^finris>  nccrra»- 
dlum  fucccfli vum  contincat.  Et  prartcrca  non  po- 
•tcft  comprchcnderc  fiJeicommiflariim  ,  qux  fu- 
turo<ve  rupcndet,  ficnim  vcrbo  fubfucuo,  nul-  ' 
lum  vctb  mrcfpicicns  tr^dum  temporis  in  fucu- 
-rum  adje£ium  cft,  fit^cicommiflam  eflct  purum^, 
&confc<jucntcrinutilc  .  quodeflciadvcrfasmani- 
fclUm  tcftatorismctitcm,  Namaut  omnes  hserc-  ' 
desfunt  sequaliccr  inftituti,  Sc  tunc  fidcicomm  f- 
faria  cft  ioutilis  ,  quia  qu  I  bec  tAntum  cohajrcdi 
dabit^quantumabcoiccipict,/ abomnibfi^,^,!  jf.de 
leg.i.^l  quuiyCod  defolut.    Aut  funcinftituti  in- 
sequal  trr :  &tuncfcquitur  j  quod  qui  magisdilc- 
<ftus  cft  in  iftttitutionc,  dicitur  magis  dilrdus  in 
fubftitution*  >  quod  vcrifimilc  noa  cft  a  teftatorc 
ordinatum  fuiflc,  /.  Fuhliuiyinfin.ff'  decondtci,^ 
demon/lrat.  Eftitaqucrctincndahascopinio  com- 

•  munis,  ctfi  ab  cacciam  rcccflcrit  Lconius  in  tra- 
'  Bat.  de  fuhjlltut.iniit.de  reciproca^  num.  i6.  Ex- 

tenditurhicca(us,  utlocum  habcac  ctiam,  quan- 
do  inviccm  fubfticuti  prxdidto  modo ,  gravati 

•  fucruntalccrircliiiucfc.  Namadhuc  intcr  fc  non 
dicuiitur  fubftituiipcr  fidcicommiflbm  ad  cxclu- 
fioncmfubftitutipoftcorum  mortcm.  Itacxtcn- 

,  ditRipa/»  diB.l.  Lucini  ynum.  4.%.  ffi  devulgar.  ^ 
pupillar.  fubflitut,  audtoritate  Gaftrcnf  incon^ 

Drclaraturhiccafusprimb ,  utlocumnon  h^i- 
.  bcat,quandocxaliquibus vcrbispra-ccdcntibus  <fc 

•  fcqucntibus  apparcrc  potcft  dc  contraria  mcntc 

•  tcftacoris,  quod  fcihcct  coiiiprchcndcrc  volucric 
fidcicommiflaiiam.  Ita  dcclarant  Ripa  &  Alciat. 

.  in di^.l.LuaiuiyiliCinum^^ .  i{ic,num.     .verf  vel 

•  expr&cedentibu6,  ^  ihid.  Zaf  num.  i  4.  poft  Caprnm 
»  inconfi.l-j.  colum. ult.confertJ fifratertuu^ ^uhiCo.^ 

Itrcnf  &  iul^oLcdeJidcicmmiJf. 
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Declaraturfccuiido^uclocum  non  habeac  in  recU 
procaf^AainCodicillis.  Namillaconciaec  fidei- 
commidariam :  cum  dire6las  coBcincrenoD  pof&Ci 
icadecIarancRipa  ScAlcut.ind*  i  LuciuaiUe.num. 
4  } .  *verf } .  limit,  f/?f ,  num.  47 .  CAterum  ^y?.  qu  i  cj  uf- 
. dcm  fcnccncia:  commcmoranc  Oldradum  in confiL 
j }.  Ec his  acccduoc Bald.  inconf^  i.lib,  5 .  Arecin  in 
5  7 . 8 .  C  a  c  i  a  lu  p .    Lprccibu^,  n  um,  ^o.C.de 
impuber. ^  nliUfubftit.]:k£.  in Lverbu  ciyilib  nu,  1 6^ 
ff'devulg.  Guid  Papsc  in  q  ly  j .Curc. Jun.  inconf,  70. 
num.%,0* in.dl.precfbM.num, 5 6.^ibid,  Cagnol  n* 
xo6.Dm:msintra3  dearteteft^ndi,  intit.  de  fubfti- 
tutionib.cduteLii,^oti,q.i%  num.j,i£ottizintraB, 
de compendiofa ,  in  5 ,part,  p^g.  i }  ^.atergo ,  C^ephal. 
conf^oz.num.^o^  hc^\xilind,LCentunojn  ^.part.n. 
60  Lcon, intra^  deJubflit.tit,der§ciproci$  ^num, }  }• 
Cum  ea\m  Codicilli  continere  non  pof&nc  dire- 
ftas,diccndum  cft  ccftatorcm  voluifle  facerc  fidci- 
C0-umil]ariam,juxca/5t4W/«,j(f.^rf Trebell,  Ncc 
Tcfcrc,quodadjc<itafinc  verba,  quar  craftum  cem- 
•  porisindiccnCjquiais  traftusfaciscxnarura  Codi- 
Ciliorumind  citur.    Nam  vidccur  in  fubfidmma 
cclUtorc  provifum  cffc ,  cum  af  nocipio jure  dirc- 
d^o  valcrc  non  potaitJ.cumquiidecedenSy  §.  Sdium, 
'  de  Ugat. }.  Hc  harc  quidcm  declaratio  rcrincnda  clt, 
,  ccii  d\i[cnz[^txtAzctinandJ.vcrbi4civilibiia,colum* 
I.  Joan.Fabri.«;>  §  quaratione.num.  z6Anftitut  dtj 
pupill  Jubftit.  8c  An^cl. in  conf  I  ^  9 .  num.  Ethxc 
.   quidcmdcclaratiocciracquando  rc  vcra  conftac, 
.  tcftacorcm  voluiflc  fubftitutioncm  in  Codicillis 
^  £-iClamvalcrcjurechrcfto.  Namcuncnullo modo 
ohUc^w^tm, iisi  PiVigcl.ind l.verbis civilfbM,  num.  i. 
ibid.hlcx,  num.i.  ^  Sapia  /;z  d.lprecibtts , 70. 
i  Peclaratur tcrtt6,ut locum  non  habeat ,  quando m 
ccftanjentoadjcftafuit  claufula  Codicillaris,nam 
iJlaJopcracur  cj^uodrcciproca  limpliciccr  concc^ta, 
.  .  ficq. 
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ficquc  direfta  fubftitutio  contincat  fidcicommif- 
rariam,itaFulgorCaitrcDf&Corn./»/.)77?i»/er.C. 

de fideicommif,  iiocin.  fen.  inconf  6.  colum:  i.      3  • 
lib.  j  .quos  commcmoravit  &  fccutus  c/l  Galliaula, 
inLCenturio^num  6  $  .jf.de ^ulg.     pupilLfubftit.  & 
iiW.Angcl.quidixit,  hanc  fuiflc  novam  Baldi  tra- 
ditioncm,  quam  &ibidcmprobarunt  Imol.  Alcx. 
&  Jaf.  1 1 a  ctiam  rcfpotj dcrunt  Fulgof  in  confil.  4  j , 
Alcxand.  in  confil.  $i.&in  confiL  10 1  .num.  1 8  Jib.  6. 
"Mathcf         140.  Corn.i»r^»/44  num.  6.lib.  5. 
Riminald.  fcn.  in  confi  j  j  fi.  num.  48 .  lib.  j .  Dcc.  in 
confi^. ^iAn fin.  Curt. Jun.r^i conf.^'^.nu.6*&  in conf 
ti^^.num.ti.  &id^minLprecibui^num  r^.C^  5  5'^* 
de  impuberj^ aliis fubftit. J oci n .Ju D  in  confi  6  6.verf. 
fedinccntrarium^&inconfi  So.num,  5 1  //i.i.PariC 
inconf  5  j i  x Cravet.iw confiz  n. Z.^conf 
j b  j .num.^.  EaDdtm  opinionem probarunt  Guid. 
Pap'ae>5r.5 1  i.Ncviz.inconf  ^^.num.  11.  Bcncdift. 
in  e.Raynutius Jnverb.fi ubf^liberi6,iLi.  num.  j  j.rf^ 
teftam.  D\it2nsintra&.dearteteftMndi,tit.  ^.caui,  9. 
R  u  b .    /.  Gallu6,§.quidam  reSle^  num.lS  .ffde  liber.  ^ 
pofthum.Confi^niKogcr.intra^.fubftitutionum.m 
tit.de compendiofaicap  ^.num.^^.  Riminald.  Jun.m 
d.Lprecibus^num.-^ii.Johzn.  Bolognct.  ind.  L  Cen^ 
turiOynum.16  $ .  Cc^h^l.in conf^io.num.z.  &  j.  Et 
hajcquidemopioiofulcitur  extcxtu,/  ScAvola^ffl 
adTrebeH.  qua  ptobatur,  fubftitutioncminCoJi-  . 
cillisfadlamverbisdircdlis  obliquiri ,  cum  alitcc 
valcrc  noDporeft,&  pm  cosftat  dc  cnixa  volunta- 
tc  tcftatoris,  qui  fubuitucrc  voluit.    Cacterum  fa- 
ciIcrcfpoDdcripotcft,idcontigiirc  ex  bcnigoitatc 
quadam confidcrata pcrfona filii  impubcris ,  cujus 
noirincpatcrrcftabatur.  Eft  crgo  m  contranum 
jus  ftriftum , ficqj  jus  communc  ,  quandoTcilicct 
ccflatillcfavor,filii,quicambenjgnicatcni  opcra- 
curin  csiCut  diS.LScdvola.  Scci4fld6,pcrpcodifolcc 
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ffXt.l.fiJrAtertuui»  Cod,  d$fideicommi(f.  ubifabfti-fc' 
tucioTcrbis  dirc^lisfadlaobliquatur,  quaDdo  ali« 
quibus  verbis  conftac  dc  mcnc-j  tcftacoris  fubfti- 
tacDcis.  AcquL hasc  mcns  &  animus  fatis  prxfumi- 
tur atquc  conjicitur  cx  claufula  codicillari>qua  cc- 
ftator  voluitfuamdifpofitionemvalcrc  fccundum 
naturam  codicillorum»qua:cft,utfit  fidcicornmif- 
faria:  Ergotaliscrit.  Vcrum  vidctur  polfcrefpon- 
dcri ,  ncgando  illam  minorcm  propo^cionc^  quod 
fcilicetpcr  cUufulamc.?diciHarcm,conRctdcmc- 
tcteftacoris  tanquam  vcrbisdcclara^a.  NaTi  clau* 
fula codicillaris apponitur>ut  furtincatur  tcftame*' 
cum in  vim codicillorum,  quando  ccftaincntam  i- 
pfumcorruitdcfcftufolcmnitatum.  , 
Concrariamitaqucopinioncm,quod  im6  clau- 
fulaha^ccodicilkirisnon  opcretur,  uc  dirc(flahxc 
fubftitutio  trahacur  ad  fideicommiifaLiam>  proba- 
runt  Dtc.ind.l  precibw^n.  1 8  .verf.^  prAdiSi.conclufi 
C^deimput.^^ aliisjfibftit.  8cSocin.]\ih,i»^onf.  i  j  8» 
n.sMk  1.  Primo afFcrtur ratio  iIla,quod appofitio- 
ncbujusclaufulic  non  dcmonftratur  voluntas  tc- 
ftatoris:  cum  (olcant  hac  claufulo:  fcribiin  tcftamc- 
tis  cx  ftylo  Sc  confuetudine  Notariorum, ficuci  cra- 
dunpmulcicommcmoraciaRipa/;^^/.  Centurio^n, 
8  i.c^Si.Ergo  ccflantcprxfumpcaccftacorismcB- 
tc&voluncacedicinonpotedinduftum  fideicom- 
miffum,  quod rcquiric ceftaf oris  voluncaccm falcc 
pra:furapcam,  /.  cum propombatur^ de  leg.j^  Cxcc- 
iiimrefpondetidcrnRipaf;i^./.Cm;yr/(?>;^.  85.  imo 
claufulam  codicillarcm  in  teftamento  fcribi  vo- 
luntate  teftatoris:  qucmadmodum  multis  ratio-. 
nibus&  Dd.audoricatibus  dcmoftravitMcnoch, 
inconfiLiJMum  i^o./ii.i.  Sccandourgcrc  magis 
vidctur  ccit.l.ult,^.ilIud,C.de codiciU.  qucm  pcrpcn- 
dicJoaa.BoIog  ind.l  C^nturio ^n.i 6 ^^EtCipcxplcxi 
jlgcucuscft:  a^cicius  fic  pcrpcndit  M^noch.  EaU 
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conftitutum  cfl:,tcftatoris  difpof5,tionera  valcrc  n6 
foITcut  tcftamentum,5c  ut  Codicilli,quia  (utind^ 
§. illud  fcriptumen)  connncticpngnktitiiim.  Dcbct 
crgo  valcic  folum  ut  teftamcntum,vcl  ut  Codidl* 
li.  Si  valctutteftamentum,  cihil  opcrabitur  clau« 
fulacodicillaris,quia  teftamcntum  &  difpofitio* 
Bcsomncsin  co  comprxhcnfa:  fuam  naruram  xc-^ 
tincbunt^fincaliquaaltcrc^tionci  atqucita  fubftfi!^ 
cutio  dircftanon  obliquabitur-5i  vcr6  dicimus  va-J|V 
lcrcjurc Codicillorum, adhuccft  diccndum,  fub- 
fiitutioncm hanc non obliquari.  Ea cft ratio^quia 
claufula  codicillans  opcratur  folum ,  ut illa: diipo« 
litioncs^dircdla:  jam  prxcxiftcatcs ,  quibus  adji-i 
ciuntur,obIiqucntur :  non  autcm  opcratur  >  ut  no- 
va^  difpofitioncs  introducantur  ,  cum  claufularj 
•quaf  acceflbrise  funt,  non  extcndant  principalcnt 
difpofitioncm,C/^;w.i.^^/)r.i^.  &  rcfpondit  Socim 
fcn     confyn.  iiJih.^,  Atquihoc  in  cafu  claufala 
codicillaris  introduccre  novam  difpofitionc^nemf 
pe  tideicommilfariam  fabftitutionc,  qaac  ab  initio 
non  incrat in  ccftamcnto,  £rgb  hocc  claufula  nikil 
opcraiur.Rcfpondcri  potcft,primd>majorcm  iliam 
propofitioncmad  rcmnon  confcrtc.  Nam  facil^ 
concedi(x.us  difpofitionem  teftatorisnon  pofiTc  uf 
na  fimul codcmtcmporc  valcrc ,  ut  ccftamcntum 
&  utcodicilli,ob  ipGm  rcpugnantiam,  Scddici^ 
'mus  ,  quod  &  fi  unotcmpore  valct  uc  ccftamcn*- 
tum,  ut  eft  trmporcpupilLris  aetatis:  attamen  a* 
lioctiam  temporc  vaIcrcpotcft,utCodicilli:  cum 
tcmporis  mutaiio  difpofitionem  ipfam  muta- 
*c  folcat ,  ut  in  (pccic  probat  notabil.  tcxt.  /.  }.$. 
'^iii  fideiconjtntffdriam  >  jf.  de  hs.red.  inftitut.  quo 
rcfponfo  dcclaratur  rcgula  illa  >  /.  eum  qui  ddes, 
jf.  de  ujucap.  ut  non  pioccdat  ob  ccmporis  varic* 
tatcn^.  Ita  Bcncdid.  dc  Vadis,  in  tra^at.fallen^ 
jiarum , pofito poHillumSocini in  reg. ^en.  fallem, 
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fciiiigula>8cc.  Prascercacflecpociasdicendamco* 
ciiineontrariiifn»i|a2fciLopiQioDecii  procedat»  ' 
quando  claufula  codicillaris  eft  fimplex  :  cx  quo 
Decius  Qcgecobliquari.IIla  Ycro  communis«quaa- 
do  daa^a  eft  ampla  qiiafi  qubd  dc&dcicothmiSk^ 
riam  comprehendat.  Diftiaguit  itaqae  i^cando 
loco  Ripa  indJ.LuciHs^num.  4  5  m  eu^m  in  d,  /.  Cen« 
Mfi9,Mffii.85.9aodaucclauful9^  cpdicillaris  coii- 
cctpta  eft  per  irerba  pra:fentis  tem^oris.Bt  caacfabr 
ftitacio  hxccliredayalerenoapoteft  uc  fidcicom- 
miflaria.ex  ^quo  noa  eft  fada  rerbis  habencibas  ^ 
traftum  Bi%vtn  temporis.  Kpn  enim  in  ftitaram,'^ 
operari  poceft  cum  ftacim  morcuo  ccftatorc  yalec 
uc  direda;  er^Q  eTanefcic  con^icio  j  fi  aon  yalcc» 
Hoe  in  cafa»  tnquit  Ripa,procedit  opiaio  DecU  8c 
fequaciuro.  Aut  claufala  codiciUatis  coacepta  ^ft 
pcr  Ycrba  fucuri  cemporis .  habcacia  cradlum  fuc- 
cefliYum,  ucpaca>(iaoa  YaletiTeiyalcbit.  Ha:c  (k« 
B£Yerba,finon  Talebitipofianttraiiiadomne  cem«' 
pus :  fedquando  teftacor  in  fubftitucionc  recipro- 
ca»Tclalia»adjecic  multa  tempora,cancilla  fubfti* 
tutio  contiaet  &  fideicommifratiam ,  fecandam 
Barc.  &  alios  indXLucius,  Ecin hoc cafuprocedic 
communisopinio»  Haac  diftindionem  &  con« 
ciiiationem  prius  &afit  lc  probaTit  Cacialap.  m  d. 
Lprecibusjnum^  l.Sc  eum  fecuti  funt.  ibidcm  Gurr. 
Jnn.num  j^,^  i^fiii^um.6},Sc  Cagnol.  num.  i^s. 
Sic  &  NeTisc.  m^^ii/j  ynum.  tt.Sc  apertiosKub.  im 
ecnf  119. »um  i.  8c  iodn.  Jon.  incmjil,  t6$.infin. 
lib.  X.  Declaratur(^uarc6j  uc  locum  nonhgbcar> 
c[uando  teftacor  rrciproc^  fabiticuendo  ica  dixic^ 
^aof  iuTicem  fubfticao  Talgaricer»  pupiilariter 
pcrfiicicommiflum.  Nam  cunc  Rcciproca  coa- 
tiner  fidcicommiflariam  Ripa  in  d.L  LuctHs ynum, 
4^  ff  d$  (jf^  f§^$ILfubfii$.  poft  Imoiam  ihi.  Bc 
iiis  accedunc  illi »  quiidem  dizeraot  ia  fabilitu* 
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lioiiecompeadioraYetbisciircftis  apagano  fada7 
htedaiifiiui,riilgaricer»pupiilaricer&  per  fideico- 
mifliitn  adjefta.  Declaraturquincd >  uc locum  noa 
Jiabeat>quandoreci|irocaefIecjua6ia  caufa  com-  * 
peadiofa.  Nam  caac  coDcinctfideicommiflariam» 
€x  quo  coRipeadiofa  halfec  traftttm  cemporis  ia 
futurum  ,  quo  defignator  fideicommiflariaj  d.L 
ff$cihus,Cod,de  impub.  f^  aliii fHbfiitm.  Ica  declarat' 
Vidifzindd.Lu€im$iMu.  46.  wrfult.Honproctdit. poft 
^ztt.ibi.num.s.^num  xo.  idcmfcripfcruntBald. 
imconf$$.adevidentiam^lik  ^.AtkgclincMf  307, 
i^um.jJktcUi^Jneonf,jf.CzptzinconJf^^^^  nttm.  1% 
Alez.i/i  U  x.num,  i.C.de  impubet.  ^  t$Ui fuhftit.  D  c  c , 
Ut  Un  teft/^mento,  1. 1 .  num.  3  in fin.  C.  de  tedam.  mUit^ 
l^inconf}  iS.celPsitiC€0i^.4i.num\\  yJib.  u 
Z^JfttlJ»LfciMS9n.j9.i»fin.^Vi^ 
inconfx^.n.io.ltb.i^ 
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